
 
 

Case Law Index Updates – June 1, 2009 
 

L. Paul Goeringer 
Research Associate 

 
 

Administrative Law 
Eighth Circuit 
B&D Land & Livestock Co. v. Schafer, --- F.Supp.2d ---, 2009 WL 1425477 (N.D. Iowa 2009) 
(awarding attorney’s fees under the EAJA) 
Tenth Circuit 
Smithfork Grazing Ass’n v. Salazar, 564 F.3d 1210 (10th Cir. 2009) (final order can take effect 
before hearing on the record) 

 
Agritourism 

Kentucky 
Kentucky v. Looper, --- S.W.3d ---, 2009 WL 1272625 (Ky. Ct. App. 2009) (violation of state 
law preventing importation of Cervidae animal family)  

 
Alternative Dispute Resolution 

Fifth Circuit 
Bell v. Koch Foods of Miss., LLC, No. 3:08-cv-697-WHB-LRA, 2009 WL 1259054 (S.D. Miss. 
May 5, 2009) (granting motion to compel arbitration on broiler grower agreements) 
D.C. Circuit  
Pigford v. Vilsack, --- F.Supp.2d ---, 2009 WL 1307959 (D.D.C. 2009) (relatedness of 
unsuccessful claims to successful claims for EAJA and EOCA attorney’s fees) 

 
Animal Feeding Operations 

Indiana 
Benton County Remonstrators v. Bd. of Zoning Appeals of Benton County, 905 N.E.2d 1090 
(Ind. Ct. App. 2009) (two special applications granted for CAFO construction; proper notice 
given to landowners) 

 
Animal Welfare 

Fourth Circuit 
United States v. Kingrea, --- F.3d ---, 2009 WL 1482062 (4th Cir. 2009) (running cockfighting 
operation) 
 



Tenth Circuit 
Dias v. City & County of Denver, --- F.3d ---, 2009 WL 1490359 (10th Cir. 2009) (due process 
challenge to ordinance banning pit bulls) 
Michigan 
Michigan v. Henry, No. 282663, 2009 WL 1314823 (Mich. Ct. App. May 7, 2009) (reversing 
requirement to pay restitution for care and house of animals seized) 

 
Bankruptcy 

Kansas 
In re Schwartz, No. 08-1183-EFM, 2009 WL 1421041 (D. Kan. May 20, 2009) (fraudulent 
omission of property) 

 
Biosecurity 

Eighth Circuit 
Save Lake Superior Ass’n v. Napolitano, No. 08-CV-1173 (JMR/RLE), 2009 WL 690089 (D. 
Minn. Mar. 12, 2009) (challenging order to prevent movement of fish under AHPA) 

 
Biotechnology 

Eighth Circuit 
In re Genetically Modified Rice Litig., --- F.Supp.2d ---, 2009 WL 799599 (E.D. Mo. 2009) 
(claim of mishandling of GMO rice; no evidence to support claims against suppliers)  
Monsanto Co. v. Scruggs, No. 900, 2009 WL 1228318 (Fed. Cir. May 4, 2009) (patent 
exhaustion doctrine inapplicable in this case) 

 
Clean Water Act 

Minnesota 
Coal. of Greater Minn. Cities v. Minn. Pollution Control Agency, 765 N.W.2d 159 (Minn. Ct. 
App. 2009) (standing to challenge pre-enforcement of phosphorus effluent discharges) 

 
Commercial Transactions 

Tenth Circuit 
J.R. Simplot v. Chevron Pipeline Co., 563 F.3d 1102 (10th Cir. 2009) (duty to defend in sales 
agreements) 
California 
Jazayeri v. Mao, --- Cal. Rptr. 3d ---, 2009 WL 1464245 (Cal. Ct. App. 2009) (breach of contract 
and fraud; claim altered poultry condemnation certificates) 
Nebraska 
Schultz v. W. United Mut. Ins. Ass’n, No. A-08-941, 2009 WL 1272390 (Neb. Ct. App. May 5, 
2009) (insurable interest in a stolen calf) 
Ohio 
Winner Bros., L.L.C. v. Seitz Elec., Inc., No. 1740, 2009 WL 1387123, 2009 -Ohio- 2316U 
(Ohio Ct. App. May 15, 2009) (breach of contract; failure to properly wire dairy barn) 
Tennessee 
Wooten Tractor Co. v. Arcon of Tenn., L.L.C., No. W2008-01650-COA-R3-CV, 2009 WL 
1492227 (Tenn. Ct. App. May 28, 2009) (breach of tractor lease agreement) 
Texas 
Penner Cattle, Inc. v. Cox, --- S.W.3d ---, 2009 WL 1413309 (Tex. App. 2009) (contract dispute; 
what was owed for medicine, feed, and transportation costs) 
 



Wisconsin 
Dandy Veal, LLC v. Midwest Milk Prods., Inc., No. 2007AP1791, 2009 WL 1378435 (Wis. Ct. 
App. May 19, 2009) (no breach of implied warranty in sale of liquid fat blend) 

 
 

Commodity Programs 
Eighth Circuit 
B&D Land & Livestock Co. v. Schafer, --- F.Supp.2d ---, 2009 WL 1425477 (N.D. Iowa 2009) 
(awarding attorney’s fees under EAJA; successful challenge of wetlands determination) 

 
Environmental Law 

Supreme Court 
Burlington N. & Sante Fe Ry. Co. v. United States, --- U.S. ---, 129 S. Ct. 1870 (2009) 
(manufacturer not liable as an “arranger” under CERCLA) 
Seventh Circuit 
Nature Conservancy v. Wilder Corp. of Del., No. 06-1096, 2009 WL 1492177 (C.D. Ill. May 28, 
2009) (seller liable under purchase agreement to clean up lagoons, petroleum tanks, and other 
trash) 
Ninth Circuit 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1034762 (D. Idaho Apr. 16, 2009) 
(testimony on compliance with NEPA)  
Tenth Circuit 
Attorney Gen. of Okla. v. Tyson Foods, Inc., 565 F.3d 769 (10th Cir. 2009) (upholding denial of 
injunction to stop application of poultry waste in watershed) 
Eleventh Circuit 
Gates v. W.R. Grace & Co., No. 8:08-cv-2560-T-27TBM, 2009 WL 1455316 (M.D. Fla. May 
21, 2009) (liability for contamination to neighbor’s land by fertilizer plant) 
Miccosukee Tribe of Indians of Fla. v. United States, --- F.3d ---, 2009 WL 1199871 (11th Cir. 
2009) (challenging biological opinion done under the ESA) 

 
Estate Planning and Taxation 

Fifth Circuit 
Ferguson v. Comm’r, --- F.3d ---, 2009 WL 1299564 (5th Cir. 2009) (claim entitled for tax 
deductions for loss of farm property) 
Eleventh Circuit 
United States v. Guyton, No. 3:07-cv-273-J16-MCR, 2009 WL 13084431 (M.D. Fla. May 08, 
2009) (failure to pay taxes on sale of poultry farm) 
California – Add In 
Brichetto v. Brichetto, No. F053479, 2009 WL 1481266 (Cal. Ct. App. May 28, 2009) 
(reallocation of trust assets; no breach of fiduciary duties) 
Oklahoma – Add In 
In re Estates of Markes, --- P.3d ---, 2009 OK CIV APP 45 (Okla. Civ. App. 2009) (reversing 
trial court’s refusal to confirm sale) 

 
Federal Crop Insurance 

Eighth Circuit 
In re Acceptance Ins. Cos., --- F.3d ---, 2009 WL 1362346 (8th Cir. 2009) (interpretation of 
reinsurance agreement) 
 



Ninth Circuit 
Winnemucca Farms, Inc. v. Eckersell, No. 3:05-CV-385-RAM, 2009 WL 1360378 (D. Nev. 
May 13, 2009) (negligent and intentional misrepresentation by crop insurance company)  
Eleventh Circuit 
Ficus Farms, Inc. v. U.S. Dep’t of Agric., Risk Mgmt Agency, No. 08-15527, 2009 WL 1376243 
(11th Cir. May 19, 2009) (affirming partial denial of crop insurance benefits) 

 
Finance and Credit 

Third Circuit 
United States v. Olayer, No. 08-4581, 2009 WL 1452040 (3d Cir. May 26, 2009) (foreclosure of 
mortgage) 
Seventh Circuit 
United States v. Mengel, No. 08-cv-654-bbc, 2009 WL 1505054 (W.D. Wis. May 27, 2009) 
(foreclosure of mortgages executed in favor of FSA) 
Ninth Circuit 
Shiplet v. Veneman, --- F.Supp.2d ---, 2009 WL 1439305 (D. Mont. 2009) (failed to prove 
qualified for credit and similarly situated received credit; ECOA) 
Eleventh Circuit 
Sanders v. Vilsack, No. 7:08-cv-126(HL), 2009 WL 1370919 (M.D. Ga. May 14, 2009) 
(discrimination in FSA lending in violation of EOCA) 
D.C. Circuit 
Pigford v. Vilsack, --- F.Supp.2d ---, 2009 WL 1307959 (D.D.C. 2009) (relatedness of 
unsuccessful claims to successful claims for EAJA and EOCA attorney’s fees) 
South Dakota 
Dykstra v. Page Holding Co., --- N.W.2d ---, 2009 WL 1416119 (S.D. 2009) (bank did not 
breach fiduciary duty or interfere with business relationship when ended banking relationship) 
 

Food Labeling 
Ninth Circuit 
Premier Nutrition, Inc. v. Organic Food Bar, Inc., No. 08-55656, 2009 WL 1353756 (9th Cir. 
May 15, 2009) (“Organic Food Bar” is generic term and not protected by trademark law) 

 
Labor  

Ninth Circuit 
Gonzalez v. Tanimura & Antle, Inc., No. CV 06-2485-PHX-MHM, 2009 WL 1457030 (D. Ariz. 
May 21, 2009) (violations of the AWAPA; violations of state wage laws) 
Iowa 
M & F Livestock v. Mohr, No. 08-0872, 2009 WL 1491896 (Iowa Ct. App. May 29, 2009) 
(invalidation of non-competition covenant) 
Louisiana 
Alexander v. Sanderson Farms, Inc., No. 2008 CA 2225, 2009 WL 1270212 (La. Ct. App. May 
8, 2009) (worker’s compensation claims) 
Texas 
Herring v. Haydon, No. 07-08-0360-CV, 2009 WL 1361654 (Tex. App. May 13, 2009) 
(wrongful death of employee) 
 
 
 

 



Landowner Liability 
Ninth Circuit 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1532282 (D. Idaho May 29, 2009) 
(challenging expert witness in pesticide drift case) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1505280 (D. Idaho May 26, 2009) 
(denial of motion to exclude evidence in pesticide drift case) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1505569 (D. Idaho May 22, 2009) 
(denial of motion to exclude testimony of crop damage experts) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1371000 (D. Idaho May 13, 2009) 
(motion to exclude evidence in pesticide drift case) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1324227 (D. Idaho May 7, 2009) 
(denying motion to exclude expert testimony) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1269732 (D. Idaho May 6, 2009) 
(granting motion to exclude subsequent remedial measures evidence) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1269725 (D. Idaho May 5, 2009) 
(granting exclusion of evidence in pesticide drift case) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1259025 (D. Idaho May 4, 2009) (issue 
preclusion) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1259019 (D. Idaho May 3, 2009) 
(motion in limine in pesticide drift case) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1148232 (D. Idaho Apr. 27, 2009) 
(denying motion to exclude expert testimony) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1117392 (D. Idaho Apr. 23, 2009) 
(denial of production of estimates on pesticide drift damages’ sheets) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1079065 (D. Idaho Apr. 22, 2009) 
(motion to deny expert testimony of weed scientist) 
Adams v. United States, --- F.Supp.2d ----, 2009 WL 899728 (D. Idaho 2009) (motions to 
exclude certain evidence and other claims in pesticide drift case) 
Adams v. United States, No. 03-0049-E-BLW, 2008 WL 5429801 (D. Idaho Dec. 31, 2008) 
(motion for protective order; motion to strike witnesses in pesticide drift case) 
Adams v. United States, No. 03-0049-E-BLW, 2008 WL 4998393 (D. Idaho Nov. 21, 2008) 
(motion to exclude some expert testimony) 
Adams v. United States, No. 03-0049-E-BLW, 2008 WL 2704553 (D. Idaho July 3, 2008) 
(discovery disputes in pesticide drift case) 
Adams v. United States, No. 03-0049-E-BLW, 2008 WL 346017 (D. Idaho Feb. 6, 2008) 
(motion to exclude evidence and testimony in pesticide drift case) 
Adams v. United States, No. 03-0049-E-BLW, 2006 WL 3314571 (D. Idaho Nov. 14, 2006) 
(discovery disputes in pesticide drift case) 
Colorado 
Beaver Creek Ranch, Ltd. P’ship v. Gordman Leverich Ltd. Liab. Ltd. P’ship, --- P.3d ---, 2009 
WL 1491296 (Colo. Ct. App. 2009) (adverse possession of ranch land) 
Kentucky 
Wright v. R&M Fence & Constr., Nos. 2007-CA-001000-MR, 2007-CA-001014-MR, 2009 WL 
1347289 (Ky. Ct. App. May 15, 2009) (tree remover’s actions not foreseeable cause of horses 
death) 
North Dakota  
Kappenman v. Klipfel, --- N.W.2d ---, 2009 ND 89 (N.D. 2009) (wrongful death on section line 
road; no recreation use statute immunity) 
 



Tennessee 
Ownby v. Tenn. Farmers Coop. Corp., No M2008-00878-COA-R3-CV, 2009 WL 1392574 
(Tenn. Ct. App. May 18, 2009) (duty of care owed to a independent contractor’s employee; 
premise liability)  
Texas 
Herring v. Haydon, No. 07-08-0360-CV, 2009 WL 1361654 (Tex. App. May 13, 2009) 
(wrongful death suit; no evidence caused by defective ladder) 
 

Packers and Stockyards Act 
Third Circuit 
In re CFP Liquidating Estate, --- B.R. ---, 2009 WL 1425236 (Bankr. D. Del. 2009) (challenging 
payments made impressed with PSA statutory trust) 

 
Perishable Agricultural Commodities Act 

Eleventh Circuit 
Fresh Quest, Inc. v. Growers Mktg. Serv., Inc., No. 08-61308-CIV, 2009 WL 1227817 (S.D. Fla. 
May 5, 2009) (entitlement to attorney fees under PACA) 

 
Pesticide Regulations 

Ninth Circuit 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1085481 (D. Idaho Apr. 20, 2009) 
(excluding testimony that pesticide label violated FIFRA) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1085490 (D. Idaho Apr. 20, 2009) 
(motion to exclude expert testimony on pesticide’s label) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 1035261 (D. Idaho Apr. 16, 2009) 
(exclusion of testimony on re-registration of pesticide) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 982153 (D. Idaho Apr. 9, 2009) 
(motion to exclude evidence on experts in pesticide use) 
Adams v. United States, No. 03-0049-E-BLW, 2009 WL 929053 (D. Idaho Apr. 3, 2009) 
(motion to exclude pesticide experts) 

 
Production Contracts 

Fifth Circuit 
Bell v. Koch Foods of Miss., LLC, No. 3:08-cv-697-WHB-LRA, 2009 WL 1259054 (S.D. Miss. 
May 5, 2009) (granting motion to compel arbitration on broiler grower agreements) 

 
Renewable Energy 

Federal Circuit 
MNS Wind Co., LLC v. United States, --- Fed. Cl. ---, 2009 WL 1456078 (breach of easement 
for development of turbines) 
South Carolina – Add In 
Am. Petroleum Inst. v. S.C. Dep’t of Revenue, --- S.E.2d ---, 2009 WL 1203322 (S.C. 2009) 
(renewable energy sale tax exemptions unconstitutional) 

 
Secured Transactions 

Third Circuit  
United States v. Olayer, No. 08-4581, 2009 WL 1452040 (3d Cir. May 26, 2009) (foreclosure of 
mortgage) 
 



Seventh Circuit 
United States v. Mengel, No. 08-cv-654-bbc, 2009 WL 1505054 (W.D. Wis. May 27, 2009) 
(foreclosure of mortgages executed in favor of FSA) 

 
Urbanization and Agriculture 

Tax Court  
Hughes v. Comm’r, T.C. Memo 2009-94, 2009 WL 1227938 (T.C. 2009) (charitable tax 
deduction for conservation easement granted to charity) 
Indiana 
Benton County Remonstrators v. Bd. of Zoning Appeals of Benton County, 905 N.E.2d 1090 
(Ind. Ct. App. 2009) (two special applications granted for CAFO construction; proper notice 
given to landowners) 
Iowa 
City of Johnston v. Christenson, No. 07-1857, 2009 WL 1211868 (Iowa Ct. App. May 6, 2009) 
(nonconforming use) 
Mississippi  
Whitley v. City of Brandon, --- So.3d ---, 2009 WL 1198425 (Miss. Ct. App. 2009) (farm 
qualified as a non-conforming use) 
Pennsylvania 
In re Agric. Sec. Area In E. Lampeter Twp., --- A.2d ---, 2009 WL 1456995 (Pa. Commw. Ct. 
2009) (denial of agricultural security area) 
Pennsylvania ex rel. Corbett v. Richmond Twp., --- A.2d ---, 2009 WL 1424112 (Pa. Commw. 
Ct. 2009) (city’s agriculture ordinances violate state law) 
 

Water Law 
Supreme Court 
Kansas v. Colorado, 543 U.S. 86 (2004) (violations of river compact) 
Wyoming 
Lucky Gate Ranch, L.L.C. v. Baker & Assocs., Inc., --- P.3d ---, 2009 WL 1479180 (Wyo. 2009) 
(breach of engineering and survey services contract; switch from flood irrigation to center pivot) 
William F. West Ranch, LLC v. Tyrrell, 206 P.3d 722 (Wyo. 2009) (need to exhaust 
administrative remedies to challenge state engineer’s administration of groundwater) 
 


