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by Richard H. Krohn

ecreational agricultural land
use would appear to benefit
everyone. The landowner re-
ceives additional income from
“his or her property, usually in a manner
‘which does not interfere with the prima-
ry or historical agricultural uses of the
property. Recreational uses (such as hunt-
ing) can be so lucrative that many farm-
ors and ranchers earn as much or more
from those uses as from agriculture.
8Some farmers and ranchers would be
unable to continue agricultural opera-
tions without the added income generat-
ed from permitting or undertaking rec-
reational uses of their property. State and
local economies realize increased tour-
ism and tax revenues. The public is ben-
ofited by access to private lands that
would not otherwise be open and by wid-
or access to public lands, both of which
broaden the availability and quality of
rural and wilderness experiences for an
increasingly urbanized population.

Not everyone is in favor of the growth
and promotion of recreational agricul-
tural land use. Some interests see the
increase in such uses as destructive of
natural resources, detrimental to preser-
vation of wilderness areas or animal
habitats or otherwise environmentally
undesirable. Some landowners feel that
the commercialization and increased
public presence associated with these
uses threatens historical agricultural
land uses, family values and the rural at-
mosphere which are viewed and valued
as an important part of Colorado culture.
Others object simply because of the loss
of privacy from the many additional peo-
ple drawn to rural areas.

Governments in heavily populated or
environmentally protective areas often
decry the loss of agricultural land use and
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natural resources which frequently re-
sults from the opening of desirable rural
or wilderness areas to increased public
presence and development. This reaction
may take such forms as limitations, re-
strictionsor outright bans on certain types
of development (zoning and land use re-
strictions) or impact fees for use or con-
version of agricultural lands.

PRIVATE PROPERTY RIGHTS

It is clear that private landowners have
the right to exclude the public from ac-
cess to their private lands for recreational
purposes. Both civil and criminal reme-
dies are available to protect landowners
from trespass.! However, recreational
use of water overlying private land con-
stitutes a special situation.

In People v. Emmert ? the Colorado Su-
preme Court (over the vigorous, sepa-
rate dissents of Justices Groves and Car-
rigan) affirmed the trespassing convic-
tions of recreational rafters who had at-
tempted to float a portion of a non-navi-
gable stream crossing private lands. In
affirming the trial court, the Supreme
Court combined the general rule of prop-
erty law that land underlying non-navi-
gable streams is subject to private own-
ership vested in the owners of the ad-
joining lands with the common law rule
that the owner of the surface has the
exclusive right to everything above it.%
More importantly, the Court rejected
constitutional challenges asserting a
public right to recreational use of all wa-
ters in Colorado.*

The situation is much more complex
where theissue concerns theright torec-
reational use of waterin aman-made res-
ervoir. Whether the landowner or stor-
age right holder has the right to recre-
ational use of the surface of the reservoir
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depends on the nature, language and ba-
sis of the grant creating the reservoir
right.’

LIABILITY ISSUES

If landowners wish to open their land
for recreational use, their chief concern
is likely to be the avoidance of potential
tort hability for injury to the property us-
ers. Facing increasing political pressure
from both providers and users, and rec-
ognizing that tapping the self-interest of
landowners would further encourage
these types of uses and generate addi-
tional revenue, Colorado has provided
landowners and certain types of recre-
ational providers with enhanced statu-
tory shields from liability applicable to
recreational use of private agricultural
lands.®

Richard H. Krohn, Grand Junction, i3
a partner in the firm of Dufford, Wal-
deck, Milburn & Krohn and empha-
sizes real estate law.
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Public Recreation Access Law

In 1965, the Council of State Govern-
ments promulgated a model act which
would treat consensual, nonpaying rec-
reational users as trespassers for liabil-
ity purposes, thereby minimizing land-
owners’ exposure to personal injury
claims. A number of states, including
Colorado, now have public recreational
use statutes encouraging private land-
owners to allow public use of their lands
by limiting their liability in this fashion.”
By permitting suchrecreational use, land-
owners do not extend any assurance that
the premises are safe for any purpose,
confer on users the legal status of an in-
vitee or licensee to whom a heightened
duty of care is owed, or assume respon-
sibility or incur liability for any injury to
person or property caused by an act or
omission of the user.

The Colorado statute protects land-
owners who directly invite or permit “any
person” to use their property for recre-
ational purposes. This could conceivably
mean that landowners are protected
whenever a specific person is invited or
permitted on the property or that a gen-
- eral invitation is required. However, it
appears to be necessary for landowners
to invite or permit recreational use by
the general public in order to enjoy the
protection of this liability imitation stat-
ute, rather than extending the invitation
on an individual basis.®

Interpreting this provision to require
general public invitation also is the only
means to harmonize it with the tiered li-
ability structure codified in the premises
Liability statute described m further de-
tail below. In that manner, landowners
may have limited liability to members of
the general public admitted by general-
ized permission for recreational purpos-
es under this statute, while still owing a
higher standard of care to specific non-
paying individuals (such as social guests)
utilizing the property at the express in-
vitation of the landowners.

The protection of this statute is lost
where a fee is charged for the recreation-
al use. There are exceptions for consider-
ation received by landowners for leasing
land to the state or its political subdivi-
sions and for consideration received from
any federal governmental agency for ad-
mitting any person to the landowners’
land.

The protection of the statute 1s also
lost where, though use of the land is free
of charge, there is a relationship between
a business or commercial use of the prop-
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erty and the use giving rise to the injury.®
Landowners are not exempt from liabili-
ty where willful or malicious misconduct
is involved or where landowners main-
tain an attractive nuisance.!® The pro-
tection of the statute applies only to the
landowner and not non-owner recrea-
tional providers.

Most landowners opening their land
to recreational use by limited or general
elements of the public do so with the in-
tent of monetary gain. For that reason,
the user-type and activity-based stat-
utes described below are of much broad-
er application. The premises liability
statute enhances the duty of landown-
ers to permissive users over that owed
to trespassers and increases it further to
business users. The skier and equine
statutes are geared to protect providers
and landowners associated with specific
recreational activities viewed as suffi-
ciently important economically or from a
public policy standpomt to merit special
protection.

Premises Liability Law

Landowner liability to users of real
property in Colorado has historically
been governed by common law. This
premises liability statute!! attempts to
codify standards for the liability of land-
owners to the various classes of users of
their property. The statute as originally
enacted in 1986 was declared unconsti-
tutional in 1989" and was amended sig-
nificantly in 1990 for that reason. It de-
fines three classes of land users: invi-
tees, licensees and trespassers.

An invitee enters on the land of anoth-
er to transact business in which the par-
ties are mutually interested or in re-
sponse to the landowner’s express or im-
plied representation that the members
of the public are requested, expected or
intended to enter or remain on the land-
owner’s property. Recreational customers
on agricultural property will fall within
this class. A licensee enters or remains
on another’s lands for the licensee’s own
convenience or to advance his or hier own
interests pursuant to the landowner’s
permission or consent (including social
guests). A trespasser enters or remains
on the land of another without the own-
er’s consent.

A landowner’s liability under the stat-
ute differs as to each of the three classes
of potential users of the owner’s proper-
ty.!® A trespasser may recover only for
damages for personal injury that is will-
fully or deliberately caused by the land-

owner. A licensee may recover only for
damages caused: (1) by the landowner's
unreasonable failure to exercise reason-
able care with respect to dangers creat-
ed by the landowner of which the land-
owner actually knew; or (2) by the land-

owner’s unreasonable failure to warn of

dangers not created by the landowner
which are not ordinarily present on prop-
erty of the type involved and of which
the landowner actually knew.

An invitee may recover for damages
caused by the landowner’s unreasonable
failure to exercise reasonable care to pro-
tect against dangers of which the land-
owner actually knew or should have
known. However, if the landowner’s real
property is classified for property tax
purposes as agricultural land or vacant
land, an invitee may recover only for
damages caused by the landowner’s un-
reasonable failure to exercise reasonable
care to protect against dangers of which
the landowner actually knew.

Note that the standard of care of land-
owners to an invitee is differentiated and
diminished where the property is as-
sessed as agricultural land. The appar-
ent legislative intent is to encourage the
willingness of owners of agricultural land
to accept business visitors on their prop-
erty by specially limiting their liability,
Property tax assessment classification
was undoubtedly chosen as the class-de-
fining criterion to provide a bright line
test. Once a person enters on agricultur-
ally assessed land, the statute does not
differentiate as to the nature of the use
being made of the property at the tima
of the injury, so the standard of care ia
the same whether the business purpose
is agricultural, recreational or of some
other type.

Although there is not yet an appellate
case addressing the issue, it seeins ar-
guable that holding landowners to dif-
ferent standards of liability for injury to
recreational invitees based solely on
whether the land is classified for proper-
ty tax purposes as agricultural property
may constitute a denial of equal protec:
tion where the injury arises from activi-
ties unrelated to property tax classifica-
tion of the property.

The statute provides that the circum-
stances under which an invitee may re-
cover include all of the circumstances
under which a trespasser or a licensee
could recover. This makes the landown-
ers of property classified for property tax
purposes as agricultural land liable to
their invitees for:
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_ .



1994

RECREATIONAL USE OF AGRICULTURAL LANDS

UNF

1) damages willfully or deliberately
caused by the landowners;
unreasonable failure to exercise
reasonable care concerning dan-
gers of which the landowners ac-
tually knew (whether or not creat-
ed by the landowners); and
unreasonable failure to warn of
dangers not created by the land-
owners, not ordinarily present on
the property of the type involved,
and of which the landowners ac-
tually knew.
Dne commentator has stated that the
egislative change from “deliberate” fail-
lire to exercise reasonable care to “un-
Ii-easonable failure to exercise reason-
P.ble care” is “unintelligible and sure to
raise constitutional issues.”’ Also, the
duties to “warn” and to “protect” apply
to different types of dangers and consti-
tute different standards. Given the use
of the reasonableness standard, ques-
tions will certainly arise based on the
factual circumstances concerning what
constitutes a sufficient warning.

The statute applies where the injury
arises from the condition or circumstanc-
es of the property or activities conducted
on it.’® Geringer v. Wildhorn Ranch, Inc"
concerned a vacationer at a guest ranch
who drowned during a boating accident.
The accident occurred on a lake at aranch
at which paddle boating was among the
recreational activities offered by the re-
sort to its guests. Interpreting this stat-
utory language narrowly, the court held
that the premises liability statute did
not apply to the landowner’s negligence
in providing a defective chattel to an in-
vitee. The court based its holding on the
theory that the legislature intended to
re-establish the commeon law distinction
of premises liability which traditionally
made a landowner liable for activities
inherently related to the land.1®

In the 1990 amendments to the prem-
ises liability statute, the Colorado legis-
lature took the unusual step of stating
its legislative intent both in policy terms
and with reference to the appellate cases
named in the statute. The stated intent
was to protect landowners from liability
in some circumstances when they were
not protected at common law and to de-
fine the instances when liability will be
imposed in the manner most consistent
with the policies set forth in those amend-
ments.

There is as yet no Colorado appellate
case law interpreting the 1990 amend-
ments. Therefore, it remains uncertain

2)
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which activities may be excluded from
coverage by the premises liability law.

Equine Activities Statute

The equine activities statute,!® enact-
ed in 1990, represents one area in which
the Colorado legislature has acted to lim-
it exposure to liability associated with a
specific category of activities often related
to recreational use of agricultural prop-
erty. The statute may be roughly sum-
marized as providing that certain parties
(such as sponsors, instructors and les-
sors) engaged in specified activities rela-
tive to horses or llamas are not liable for
the injury or death of a person involved
(whether or not a fee is paid), where the
injury or death results from the inherent
dangers or conditions of such activities.

The statute lists as examples of such
inherent dangers: the propensity of the
animals to behave in ways which may
result in injury, harm or death to the per-
sons on or around them; unpredictable
actions of the animals to sound, move-
ment and unfamiliar objects, persons or
animals; surface condition hazards; col-
lision with other animals or objects; and
the potential of a participant to act in a
negligent manner contributing to the in-
jury of that participant or others.20

A number of limitations on this bar
against liability are also enumerated,
chiefly related to intentional or reckless
conduct. Exceptions to the protection af-
forded by the statute include: providing
equipment or tack known (or which
should have been known) to be faulty,
where this fault caused the injury; fail-
ure to make reasonable and prudent ef-
forts to determine the ability of the par-
ticipant to engage safely in the activity
and to manage the animal, based on the
participant’s representations; owning,
leasing, renting or otherwise controlling
the land on which injuries are sustained
resulting from a dangerous latent condi-
tion known to the service provider and for
which warning signs are not conspicu-
ously posted;?! committing an act or omis-
sion causing injury which constituted
willful or wanton disregard for the safe-
ty of the participant; or intentionally in-
juring the participant.22

Warning notices meeting specific cri-
teria are required to be posted in speci-
fied areas and contained in the contract
pursuant to which the activities are un-
dertaken in order for the protections of
tho statute to be effective.2? While the
stitute mandates posting and inclusion
of this warning in contracts, it does not
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specify the penalty for failure to comply.
It is arguable that failure to comply could
deny the party the protections of the stat-
ute which might otherwise be realized
by compliance. [t also could be argued
that failure to give the statutorily man-
dated warning in and of itself constitutes
negligent failure to warn, subject to ordi-
nary comparative negligence standards,
if the failure to warn could be shown to
constitute proximate cause of the injury.
This complex statute should be reviewed
in detail if counsel’s client plans to un-
dertake activities it governs.

Ski Safety Act of 1979

The Ski Safety Act? legislates limits
on the liability of providers for personal
injury in ancther recreational activity of
great public interest and economic im-
portance. It specifies detailed warnings,
notices and information concerning the
risks associated with this activity which
must be posted by ski area operators
and mandates certain operational re-
quirements.? It provides that violation
of any of the requirements of the Act
which causes personal injury or proper-
ty damage constitutes negligence on the
part of the violator.?® In an apparent ef-
fort to further limit the liability of oper-
ators complying with the statutory no-
tice and operational requirements, the
latest amendments enumerate in detail
the inherent risks associated with skiing.
They also confirm that skiers assume
the risk of injury to person and property
resulting from those inherent risks of the
activity with regard to any claim against
the operator.?” A damages cap also is in-
cluded.

Expanding outdoor recreational activ-
ities and continuing concern over impo-
sition of Liability for personal injury will
undoubtedly cause proponents of other
types of recreational activities to seek
legislation limiting their liability. The
pattern of the existing legislation sug-
gests they will attempt to identify the
risks inherent in the particuwlar activity,
impose specific duties to warn and charge
participants with assumption of the risk
where proper warnings have been made
and gross negligence or intentional con-
duct are absent.

PRACTICE CONSIDERATIONS

Whatever recreational activity 1s un-
dertaken, counsel for the landowner leas-
ing to or contracting with a service pro-
vider should consider a number of possi-

bilities for protecting the client from lia-
bility.

Indemnification

One approach for landowners seeking
to protect themselves in a situation where
a third party is providing recreational
goods or services for the landowners or
on the landowners’ property is to require
indemnification from providers in which
the providers promise to defend the land-
owners and reimburse them for any loss-
es suffered relative to the providers’ oper
ations. Indemnifications may be narrow
or broad and specific or very general. To
maximize the landowners’ protection, the
indemnity should broadly define the par-
ties protected (including, for example,
agents and insurors) and expressly ine
clude the obligation to defend againat
claims asserted and to repay losses ine
curred, as well as provide for recovery of
the owners’ attorney’s fees and litigation
expenses. Many variables are possible,
and the indemnification should be tai-
lored to the particular situation.

Indemnifications have serious limita-
tions and should be coupled with other
appropriate contract language to extend
the scope of protection to landowners an
much as possible. For example, in the
case of personal property leased with real
property to outfitters, owners would cer=
tainly want representations and prom-
ises in the agreement that (1) all equip-
ment was in good operating condition at
the time received by lessees; (2) it would
be maintained at all timesin good and safe
operating condition and in complianco
with any applicable industry or legal
standards or regulations; (3) it would be
repaired and replaced at lessees’ expenso
as necessary to meet these requirements;
and (4), if appropriate, it would be ingpect-
ed before each use.

Licensing may be required and casu-
alty and liability insurance should not
be overlooked. Counsel should carefully
consider whether and how to provide for
or undertake inspection of the equip-
ment.?® While providing some assurance
of safe operation, it also may expose land-
owners to additional liability if neghi-
gently performed or not acted on or may
change the relationship of the parties
from mere lessor and lessee to members
of a business enterprise.

Probably the mmajor limitation of the
indemnification is that it is only as good
as the source of indemnification. Pru-
dent landowners’ counsel should require
a verified financial statement when con-
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sidering the ability to repay a claim un-
der an indemnification. Naturally, indem-
nifications from partnerships are depen-
dent on the assets of the partnership and
its general partners. Indemnifications
from corporations and limited liability
companies are generally limited to the
assets of that entity, which may well be
dissipated or nonexistent when recovery
on an indemnification is sought.

Releases

Another means of seeking to reduce
or eliminate exposure to lability claims
associated with recreational use of agri-
cultural property is to obtain a release
from each recreational user. By signing
arelease, the parties enter into an agree-
ment which will result in one party be-
ing free from the consequences of con-
duct which would otherwise constitute
negligence. A release in this contextis a
contract by the participant in an activity
to release claims for personal injury the
participant might otherwise have against
the provider of goods or services, a land-
owner, other potentially Hable parties or
all of them, As such, it must comply with
all of the normal requirements of a con-
tract, such as valid consideration and a
meeting of the minds (generally ex-
pressed in the case law as assessment of
the intent of the parties). While it is cru-
cial that each release be tailored to the
particular operations and activities
which are its subject, some general com-
ments may be helpful.

The Colorado Supreme Court in Jones
v. Dressel*® stated that there are four
factors which a court must consider in
determining whether an exculpatory
agreement is valid: existence of a duty
to the public, nature of the service per-
formed, whether the contract was fairly
entered into and whether the intention
of the parties is expressed in clear and
unambiguous language

Utilizing this test, the court in Jones
denied the claim of a parachutist injured
in the crash of an airplane used to ferry
the skydivers to the jump site. The court
found that the agreement expressed the
parties’ intention in clear and unambig-
uous language because of the use of the
term “negligence” and specific reference
to injuries sustained while in the provid-
er’s aircraft. The court also found it signif-
icant that the service provided wasnot an
essential service to members of the pub-
lic; that the company did not possess a de-
cisive advantage of bargaining strength
over the injured party; and that the con-
tract was not an adhesion contract.?!

RECREATIONAL USE OF AGRICULTURAL LANDS

An exculpatory agreement seeking to
insulate parties from liability for their
own negligence will be closely scrutinized
by the courts.*? Extrinsic evidence or pre-
sumptions in aid of construction will not
be permitted to prove the waiver. Courts
will not go beyond the plain language of
the release in determining its validity. If
the plain language of the release is un-
clear or ambiguous, it will be void as a
matter of law.* Absent fraud or conceal-
ment, failure of the user to read an other-
wise valid release will not render the re-
lease ineffective.?

To be effective, the release should state
expressly that its purpose i8 to release
landowners or recreational providers
from their own negligence. In preparing
arelease, the key is to state expressly,
clearly, unambiguously, and in as plain
language as possible, the intention of
the parties to extinguish that Hability.

Having said this, it should be noted
that the equine activities liability stat-
ute described in detail above was enact-
ed, at least in part, in response to Heil
Valley Ranch, Inc. v. Simkin.% In that
case, the Colorado Supreme Court held
that a broad language release executed
in favor of a ranch preciuded claims of
negligence and breach of warranty and
barred recovery, even without the use of
those specific terms.% However, this re-
sult was obtained only after extensive
(and undoubtedly expensive) litigation
in which the ruling in the trial court fa-
vorable to the ranch was overturned in
the Court of Appeals and then reinstat-
ed by the Colorado Supreme Court over
a vigorous dissent. This type of risk is
certainly not recommended.

There are also general limitations on
releases. For example, a release will not
provide a shield against a claim for in-
tentional or malicious conduct.’” The ef-
fectiveness of a release also is unclear in
Colorado where the injured party is a mi-
nor. A minor generally may disaffirm a
contract (such as a release) made during
his or her minority within a reasonable
time after attaining majority.%® Most
courts have held that a parent signing a
release on behalf of a minor does not val-
idate the release as against a subsequent
claim by the minor on the theory that
such releases are void as against public
policy when children are involved. The
only mention of this issue by the Colora-
do Supreme Court has been as a foot-
note in the Jones case in which the
court noted that parental ratification of
the release did not necessarily validate
the minor’s contractual release.®
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Operating on public property also may
affect the validity of a release. A federal
public policy limiting the effectiveness of
waivers may exast or the permits under
which such activities are undertaken may
adversely affect the effectiveness of any
release.* Particular care must be taken
under these circumstances to review the
applicable governmental regulations
and operational permit documents.

Other Considerations

Obtaining and maintaining in force
proper and adequate liability (and, if ap-
plicable, casualty) insurance may be one
of the most crucial factors to be consid-
ered in planning and undertaking any
recreational use of agricultural property.
Counsel should become familiar with the
!:y'pes, coverage, cost and availability of
insurance. Inquiry should be made to as-
sure coverage for personal injury, proper-
ty damage and bodily injury. All policies
should name the landowner-client as an
additional insured, be written by carriers
properly authorized to do such business
in Colorado and should specify that the
policy cannot be changed or cancelled
without a stated period (from ten to thir-
ty days is not uncommon) of prior written
notice to the landowner.

Utilizing an entity such as a corpora-
tion, limited Hability company or limited
partnership may provide an additional
layer of insulation from liability in the
activities undertaken. However, each
will have its own advantages and disad-
vantages from tax, operational, record-
keeping and other viewpoints. Any re-
quired licensing also may become more
complicated and problematical if certain
types of entities are utilized.*! Perhaps
the most that can be said is that insur-
ance and choice of entity are elements
that must be thoroughly considered by
the practitioner in the context of the
particular recreational activity to be un-
dertaken.

REGULATION

Particular recreational uses of agri-
cultural property may be controlled by
some or all of federal, state or local laws
and regulations. The source and extent
of regulation and control varies consid-
erably depending on the nature of the
activity undertaken. However, some re-
quirements are applicable to most busi-
nesses of this type.

General Considerations
Any business which has employees is
required to pay federal withholding and
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FICA (Social Security tax) for their em-
ployees. Each business must pay income
taxes on its income. There are numerous
filing and reporting requirements, such
as the issuance of W-2 forms for payment
of employee wages or Form 1099 for pay-
ments to independent contractors. Any
business with employees is required to
obtain a federal employer’s identification
number, regardless of the form of entity.42

Colorado requires payment of work-
ers’ compensation and unemployment in-
surance for employees.® Tt also requires
withholding from wages for state income
taxes. In addition, many businesses are
required to collect and pay sales taxes to
the Colorado Department of Revenue for
the goods or services they provide. Real
property, personal property and use tax-
es also may be involved.

Failure to pay any required federal tax-
es outlined above can result in a lien be-
ing asserted against the property of the
taxpayer.* Under Colorado law, failure
to pay sales or withholding taxes may
result not only in a lien against the prop-
erty of the taxpayer, but also against the
property of the landowner in the situa-
tion where the taxpayer is a lessee. How-
ever, Colorado law has recently been
changed to make it easier for a landown-
er in these circumstances to avoid such
a lien.*

Labor law issues also are likely to im-
pact this type of business. The most com-
mon is whether workers providing serv-
ices are independent contractors or em-
ployees. Employers generally find it less
expensive, more convenient and less bur-
densome from a recordkeeping stand-
point to hire workers as independent con-
tractors rather than employees. Social
Security payments, unemployment tax
payments, tax withholdings, pension
and health benefits, vacation and sick
leave benefits and minimum wage and
overtimme guarantees do not apply to in-
dependent contractors. However, with
independent contractors, the employer
loses control over the details of perform-
ance of the job for which the indepen-
dent contractor is hired and is depen-
dent on the contractor’s business man-
agement skills for the success of the em-
ployer’s business.

Even if this appears to be a desirable
trade-off, it is not a selection which can
be made unilaterally by the employer.
The classification depends on the partic-
ular facts and circumstances of the rela-
tionship between the employer and work-
er.% If the federal and state agencies re-

sponsible for enforcing wage and hour
laws, income tax laws, or unemployment
or workers’ compensation laws deter-
mine such workers are employees when
the employer has treated them as inde-
pendent contractors, the consequences
to the employer may be dire.*’

Counsel also must keep in mind that
employees involved in recreational ac-
tivities, even though on agricultural land,
probably are not “agricultural employ-
ees” subject to minimum wage and/or
overtime exemptions applicable to those
employees under the Fair Labor Stan-
dards Act.*® Certain recreational em-
ployees may still be exempt from over-
time, but this will depend on the facts and
circumstances of the particular case.

Many other federal and state laws are
likely to apply, depending on the nature
of the business. For example, federal and
state anti-discrimination provisions gen-
erally are applicable to recreational busi-
nesses or agricultural lands. It also is
possible that the nature of the recreation-
al activities may cause a property to be
a “place of public accommodation” under
the Americans with Disabilities Act of
1990, triggering the obligation to take
reasonable steps to accommodate access
to the services provided by handicapped
individuals within the parameters spec-
ified by that law.#®

Outfitters and Guides

Hunting is one of the most common
recreational uses of agricultural lands.5
This may range from owners simply ac-
cepting payments from hunters for the
right to hunt on their property to own-
ers or outfitters providing lavish and
comprehensive guided hunting excur-
sions. It is not at all uncommon for land-
owners of prime big game hunting prop-
erty to earn more income from hunting
activities than from ranching. The po-
tential for tremendous gain is offset by
significant risk of liability arising from
the inherent nature of the activity, mak-
ing liability issues (discussed above)
crucial considerations in any outfitting
activities.

Colorado requires registration of guide
and outfitting providers.5! Registration
is not required for individuals providing
such services, even though for compensa-
tion, solely on land they own. Individu-
als providing only rental of motor vehi-
cles, horses or other equipment are also
excluded from regulation.’? Registration
requirements include being twenty-one
years of age, proof of specified first-aid
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training, carrying $50,000 per person/
$100,000 per occurrence in general busi-
ness liabihty msurance, and obtaining a
$10,000 corporate surety bond.?

The Colorado legislature has substan-
tially revised the regulation of outfitters
by enactment of Senate Bill 93-1. The
bill defines outfitting services requiring
registration to include providing trans-
portation of individuals, equipment, sup-
plies or wildlife by means of vehicle, ves-
sel or pack animal; providing facilities
mcluding but not limited to tents, cabins,
camp gear, food or similar supplies, equip-
ment or accommeodations; and guiding,
leading, packing, protecting, supervising,
instructing or training persons or groups
of persons in the taking or attempted tak-
ing of wildlife.54

Outfitters are required to have a writ-
ten contract signed by both the outfitter
and the client, specifying at least the
types and dates of service to be provid-
ed, transportation arrangements, costs
of services, ratio of clients to guides, and
the outfitter’s policy regarding contract
cancellation and refund of any deposit.5
Each contract also must contain a state-
ment that the outfitters are bonded, re-
quired to have a minimum leve] of lia-
bility insurance, and regulated by the
Division of Registrations of the Colorado
Department of Regulatory Agencies.
Qutfitters may not recover compensa-
tion for their services or breach of con-
tract if they have failed to comply with
these requirements.

Qutfitters’ contracts for services also
are unenforceable unless the outfitters
are properly registered.? Personal prop-
erty utilized by the outfitting service in
violation of the statutory regulations is
declared a public nuisance, subject to con-
fiscation and forfeiture. Failure to regis-
ter is a crime, and other administrative
fines are provided.5

Regulations promulgated pursuant to
the authority contained in the statute
add substantial additional requirements
and responsibilities. For example, assis-
tant guides and wranglers must have
specified first-aid training, and appro-
priate first-aid kits must be immediately
available during all outfitted services.
Equipment, tack and stock must be safe
and properly maintained; facilities must
be neat, orderly and sanitary; and the
outfitter is prohibited from making any
assurances of the success of the hunting
or fishing activities.?®

The properly registered guide or out-
fitter must have the legal right to pro-

vide the services on the land to be uti-
lized.?® This authorization generally
takes the form of a lease between the
landowner and outfitter. Any hunting
lease made by a landowner should in-
clude among its provisions the require-
ment that those providing the services
be properly registered and in full com-
pliance with the applicable statutory and
regulatory provisions. Local business li-
censes or other permits also may be re-
quired. If the hunt is to occur on public
lands, permits are required to be ob-
tained by the paid guide or outfitter from
whichever governmental agency has au-
thority over the land on which hunting
is to occur.

Of course, all hunters are required to
have tlhie appropriate Colorado hunting
licenses for the animal which is being
taken. There will also be regulatory re-

strictions on other aspects of the hunt,
such as the sex or quality of the animal
which may be taken and particular types
of weaponry being required or that the
hunt be restricted to certain specific time
periods during the year.

Regulatory requirements may affect
ancillary aspects of the hunt. There are
numerous traps for the unwary. An out-
fitter whose customer decides to unload
his pack rod and fiuh {n n convenient
stream during a lull in the hunt alse
should be certain that the client hax a
valid fishing license.

Food service is another problem urea.
A memorandum issued by the Colorado
State Health Department takes the po-
sition that meals cooked in the field by
outfitters are exempt from regulation.
On the other hand, where the outfitter is
operating out of a fixed base of operations
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and returning to it on a daily basis, meals
prepared at that location constitute the
operation of a food service establishment,
requiring licensing by the local health de-
partment.®® The Health Department has
taken the position that one or more meals
prepared at a base lodge on the date of
arrival or departure for the hunters con-
stitutes a marginal situation which would
be subject to the discretion of each local
health department as to whether food
service establishment licensing would
be required for those premises. However,
one state official contacted by this author
was of the opinion that such licensing
would be required.

Although there is apparently no state
licensing requirement for the accommo-
dations provided in connection with out-
fitting services, local requirements may
vary. Indeed, counsel should consult lo-
cal government authorities relative to
other aspects of the services provided in
addition to food service; for example,
business licenses and payment of sales
taxes.

Other Reguiated Activities

A number of other recreational activi-
ties are regulated through operational
regulations or limitations or through the
imposition of registration requirements.
River outfitters providing river-running
transportation or guide services are li-
censed and regulated.®! Evidence of a
minimum of $300,000 liability insurance
must be submitted and the safety stan-
dards met. Age requirements and first-
aid training qualifications are imposed.
Equipment requirements are specified
by regulation. Criminal penalties are pro-
vided for violations.

Safety and sanitation standards are
specified for natural and artificial swim-
ming areas.%? Plans for construction or
modification are subject to review by the
state health department. Local govern-
ment approval may also be required. In-
spection is permitted and mjunctive relief
for operational violations is available to
state and local health officers.®?

The operation of certain recreational
equipment also is regulated. Snowmo-
biles must be registered, and restrictions
are placed on the age of operators and
the manner of snowmobile operations.®
Careless, reckless and aleohol-influenced
operation is prohibited, as is hunting
from a snowmobile or carrying loaded or
uncased firearms.% Operation of boats
is regulated in a similar manner.5 Care-
less use of water skis, surfboards, inner-
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tubes and similar devices, or their use
while under the influence of alcohol, is
also prohibited.5

Lender Concerns

While the lender in a recreational busi-
ness loan is faced with the inany normal
issues present in any business loan situ-
ation, recreational activities inay pre-
sent unique problems. Morgan County
Feeders, Inc. v. McCormick®® concerned
a contest over the right to proceeds of the
sale of certain cattle owned by a debtor
between a lender holding a perfected se-
curity interest in inventory and the pur-
chaser under an oral contract with the
debtor to buy the cattle. The crux of the
matter concerned classification of the
cattle under the Colorado Uniform Com-
mercial Code.®® The parties agreed that
the cattle constituted goods. Goods are
classified into four major mutually ex-
clusive types, including consumer goods,
equipment, farm products and invento-
ry.” In affirming the ruling of the trial
court, the Court of Appeals agreed that
the cattle were equipment subject to the
lender’s perfected security interest, rath-
er than inventory, which would have been
free from the lender’s lien.

The basis for this holding was that
the debtor had acquired the livestock
not principally for immediate or ultimate
sale or lease, but primarily for use in
recreational cattle drives in the debtor’s
recreational business.” While the Court
of Appeals refers to the circumstances of
this case as unusual and unique, it ap-
pears that this area of the law will de-
mand heightened vigilance and creative
solutions from all involved practitioners.

CONCLUSION

The economic, political and environ-
mental stakes associated with the recre-
ational use of agricultural lands clearly
will continue to grow in the future, in-
tensifying the conflicts among the many
involved interest groups and magnify-
mg both the risks and rewards associat-
ed with this type of land use. Practition-
ers must assess and address a variety of
issues in numerous areas of the law to
adequately serve their landowner and
recreational services provider clients.
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