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FARMERS’ RIGHTS TO APPEAL ASCS DECISIONS
DENYING FARM PROGRAM BENEFITS

NEIL D. HAMILTON*

INTRODUCTION

One of the major functions of the United States Department of Agricul-
ture (USDA) is to implement and administer programs designed to assist in
creating a sound economic environment for American agricultural produ-
cers whereby they may receive a fair price for their production and, as a
result, consumers will be assured of an abundant and continuous supply of
food.! Congress has empowered the USDA to work toward these goals by
enacting a number of legislative programs which provide for price supports,
acreage or production controls, grain reserves and related programs.> These
programs, generally classified as the government’s price support activities,
have been the basis of U.S. agricultural policy since the 1930’s and are reen-
acted and modified at least every four years in the “farm bill.”> These pro-
grams are administered by the USDA through the Agricultural Stabilization
and Conservation Service (ASCS) and the Commodity Credit Corporation
(CCC).* The most recent example of a major government price support pro-
gram was the 1983 payment-in-kind (PIK) program. Over eighty million
acres of cropland were removed from production, wherein participating
farmers received payment in the form of commodities.® The essence of any
price support program is farmer participation—without this the programs

* Associate Professor of Law, and Director of the Agricultural Law Center at Drake Univer-
sity Law School in Des Moines, lowa. B.S. 1976, Iowa State University; J.D. 1979, University of
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The author wishes to thank his research assistant Rebecca Colton Reznicek for her assistance
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1. The authority to carry out these missions is found in a number of statutes, e.g. The Agri-
cultural Act of 1949, 7 U.S.C. §§ 1421-49 (1982), as amended by The Soil Conservation and Do-
mestic Allotment Act, 16 U.S.C. §§ 590a-590g (1982).

See Fraas, Federal Assistance Programs for Farmers: An Outline for Lawyers, 1981-1982
AGRIC. L.J. 405, 432-435 (1982).

2. See, eg, 16 U.S.C. §§ 590a, 590h(b)(3) and (4) (1982); see also 7 U.S.C. §§ 1391, 1447-49
(1982).

3. The last farm bill, the Agriculture and Food Act of 1981 which merely amends the basic
authority found in the 1949 act is found at Pub. L. No. 97-98, 95 Stat. 1213—1358 (1981). The
rules for the implementation of the various price support programs authorized under that Act can
be found at 48 Fed. Reg. 1679-94 (1983) (to be codified in 7 C.F.R. pts. 713, 730, 792, 794 and 795).
Congress has already begun work on the 1985 farm bill.

4. The Commodity Credit Corporation is authorized at 15 U.S.C. §§ 714 (1976).

5. The use of a payment-in-kind program was never approved or acted upon by Congress.
Instead the program was developed by the Department of Agriculture under the Secretary’s gen-
eral authority, under the Agricultural Act of 1949 as amended by the Agriculture and Food Act of
1981, to make land diversion payments to producers of wheat, feed grains, upland cotton and rice
if the Secretary determines that the payments are necessary to assist in adjusting the total national
acreage of the commodities to desirable goals. See 48 Fed. Reg. 9232 (1983) for the final rule
authorizing the PIK program; see also 48 Fed. Reg. 1476 (1983) (to be codified at 7 C.F.R. pt. 770)
for the interim PIK rules.
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are certain to fail. As a result, a very important part of designing govern-
ment farm programs is balancing the benefits to the farmer against the re-
quired action on their part. This must be done to insure that sufficient
numbers of producers will participate in order that the program achieve its
goals. Clearly, if program benefits do not attract sufficient numbers of pro-
ducers to set aside production then the production goal can not be reached.

The importance of the producer-government relationship goes beyond
merely dictating the success or failure of a price support program at the
national level. This relationship determines the rights and obligations of the
individual producer vis-q-vis the government under the program, ie. what
the producer must do to be entitled to the government benefit or payment
being offered, whether it is in the form of money, a loan, surplus grain, or
eligibility to participate in another program.® One of the most important
decisions to be made by the government in this relationship is in determin-
ing whether the producer has complied with the necessary program require-
ments and is thus entitled to participate or to be paid. Payment is generally
conditioned on the performance of a certain required activity by the pro-
ducer such as withholding a certain amount of land from production or
agreeing to store grain for a certain length of time.” Consequently, the legal
technicalities of the government-producer relationship and the manner in
which compliance and the right to payment are determined become very
important, particularly to the individual producer whose financial success
may depend on these determinations. The goals of the parties are clear.
The government seeks to encourage certain behavior for which it will pay,
while the producer wants to insure that he is treated fairly and shall not be
denied the government benefits he has earned.

The purpose of this article is to study the producer-government rela-
tionship in agricultural price support programs administered by the ASCS
for feed grains, cotton and wheat. Further, this article examines the rights of
producer-participants to receive payment and to appeal agency decisions
which hold that they are not entitled to government benefits or must refund
those already obtained. The article will first study the nature of the relation-
ship between the ASCS and the farmer and will discuss the administrative
procedure whereby payment decisions are made. The various steps in the
administrative procedure afforded to producers who challenge agency deci-
sions will then be addressed. The discussion will then focus on the cases that
have interpreted what procedural rights producers are entitled to and how
the agency must proceed when denying program payments to producers. An
important part of this discussion will focus on the question of finality and on
judicial interpretation of the statute forbidding appeal of ASCS factual deci-
sions. The article concludes with a discussion of how the procedural protec-
tions and the cases interpreting them would apply in an action taken by the

6. 48 Fed. Reg. 1476, 1478 (1983) (to be codified at 7 C.F.R. § 770.3).
7. 48 Fed. Reg. 1476, 1477 (1983) (to be codified at 7 C.F.R. § 770.2).
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government to obtain the refund of programs payments allegedly made in
erTor.

RoLE ofF ASCS CouNty COMMITTEES

The production control and price support programs of the ASCS are
administered on a county-wide basis.®* The programs are administered by a
three member county committee that is elected by farmers. The members
serve three year terms on a staggered basis.” The county ASCS committee
has general authority to supervise the administration of programs which are
carried out by the paid staff of office and professional workers. It also holds
ultimate authority with regard to program eligibility and compliance.'® The
county committees represent a form of localized administration of federal
programs by individuals familiar to other producers. This insures local con-
trol. As a result, it is the responsibility of these committees to make the
initial decisions concerning implementation of new programs, such as PIK,
to see that programs are adequately administered and that local participants
are treated fairly. As part of this authority, the county committee working
with the Executive Director who is the ASCS staff professional is responsible
for making a number of decisions that determine a producer’s eligibility to
participate in a program, to receive benefits or whether he must refund bene-
fits erroneously paid. Examples of such decisions include determining com-
pliance with acreage reduction requirements,'' resolving tenant complaints
against landlords,'? qualifying practices as conservation uses,'* determining
the program yield and acreage basis for a farm'* and resolving allegations of
fraud or willful misrepresentation.'*> Consequently, the county committee is
responsible for making decisions that adversely affect the financial interests
of participating producers.

Because the decisions made by the local ASCS committee determine
the amount of government benefits a producer will receive, if any, it is im-
portant that the decisions are made in a fair and open manner and that
procedures are available to protect producer’s rights. In addition, it is very
important that producers are aware of their rights and the procedures avail-
able to give them effect. The laws establishing the ASCS and price support
programs also provide a series of important procedural protections to guard
producer interests. These protections have been further interpreted and ex-

8. 16 U.S.C. § 590h(b) (1982).

9. /d

10. 7 C.F.R. pt. 7. See 7 C.F.R. § 7.21 which provides that “{t]he county committee . . . shall
be generally responsible for carrying out in the county the agricultural conservation program, the
price support program as assigned . . . formulated pursuant to the acts of Congress . . . and any
other program or functions assigned to it by the Secretary of Agriculture.”

11. 7 C.F.R. § 718.6 (1983).

12. 7 C.F.R. §713.110 and 7 C.F.R. pt. 794 (1983).

13. 7 C.F.R. §§ 713.60-.74.

14. 7 CF.R. pts. 718, 792 (1983).

15. 7 C.F.R. §713.22, and 7 C.F.R. pt. 714 (1983).
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panded by the courts.'®

Before studying these provisions in detail, it is important to look at the
legal relationship between the producer and the government in price support
programs. The recently administered PIK program provides an excellent
opportunity to study this relationship. First, the program was complex
partly because it was designed and implemented on a day-to-day basis dur-
ing the 1983 crop year, resulting in more than the usual number of legal and
administrative questions. Secondly, the PIK program involved a more for-
mal relationship than other voluntary programs. While all price support
programs involve the producer signing up for benefits at the local ASCS
office, and the participation is subject to ASCS rules and regulations, the
PIK program was based on a binding contract between the farm producer
and the USDA."” Unlike other farm programs, this contract was irrevoca-
ble.'® The contract granted the USDA substantial power to require farmers
to comply with PIK program requirements, including a provision establish-
ing liquidated damages for their failure to do so.'®

The contract consisted of a one page work sheet determining the
farmer’s benefits, a six page appendix establishing the nature of the legal
relationship and a two page addendum which was added shortly before the
sign up period ended.?® The contract was first issued in January, with final
sign up ending on March 11th. The contract language used in PIK can only
be described as complicated and difficult to follow. It is safe to conclude
that only a minority of PIK participants even opted to read the PIK con-
tract, or understood it if they did, and that even fewer chose to take the
contract to their attorney. However, this conclusion is not surprising, nor is
the behavior difficult to understand, given that most producers wanted to
participate in PIK and that most farmers trust and respect the ASCS in the
administration of price support programs. Regardless of whether producers
read the PIK contract documents, once they signed up for the program they
were bound by the terms of these documents, including important provisions
determining payment, liquidated damages and the agency’s right to request
refunds of unearned payments.?!

16. 7 C.F.R. pt. 780 (1983). See discussion accompanying notes 57-66 infra.

17. Form CCC-477 “Contract to Participate in the 1983 Payment-In-Kind (PIK) Diversion
Program,” Form CCC-477 (Appendix), and Form CCC-477 (Addendum), which together totalled
9 pages of complicated contractual provisions. The contracts were so complicated they were ac-
companied by a form, ASCS-496 PIK, which was a three page explanation of the contract in lay
terms.

18. See Form CCC-477 (Appendix) § 18.

19. See, e.g., Form CCC-477 (Appendix) § 14, which is set out in note 88 infra.

20. Because the addendum was issued after a number of producers had signed up for the
program, it was made to apply retroactively to previously signed contracts, unless those producers
took action to leave the program.

21. For example, see the provision of paragraph 15 of the PIK contract appendix which
provides:

I15. REFUNDS OF UNEARNED PAYMENTS-IN-KIND

In determining the liability of a producer who receives a quantity of a crop which is in
excess of that quantity which the producer is otherwise entitled to receive under the provi-
sions of the contract and this appendix, the producer shall agree to the following:
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ADMINISTRATIVE PROCEDURE FOR DETERMINATION AND APPEAL OF
ASCS CoOMMITTEE DECISIONS

As noted above, the price support programs are administered by the
local ASCS committees who are empowered to make the initial decisions
concerning producer eligibility for payment or participation. In the vast
majority of cases, the committee will approve participation or eligibility for
a loan or program payment. Where the committee determines that a pro-
ducer does not meet the eligibility requirements to participate in a program,
or that the producer’s actions have not complied with the requirements of a
program, the producer will have to decide whether to abide by the decision
or to challenge it. Where a producer decides to challenge an adverse ASCS
decision, statutory and constitutional law provide important procedural and
substantive protections to insure that the producer’s rights are protected.?

Provisions for the protection of a producer’s rights to receive farm pro-
gram payments are found in several places. The authorizing statute for
price support programs contains such a clause,? as do the federal regula-
tions implementing the program.?* The documents that a farmer signs to
participate, such as the PIK contract, contain such protections,*® as does the
Constitution as interpreted by the courts.”® When farmers sign up for fed-
eral programs, they are usually informed of these rights. For example, the
document farmers received explaining the PIK program contained a provi-

A. A producer who is determined by the County Committee or the State Committee to
have erroneously represented any fact affecting a program determination under the
PIK program shall not be entitled to a payment-in-kind for the farm and agrees to
refund to the CCC the fair market value of any payment-in-kind for the crop that the
producer has received.

B. A producer who is determined by the State Committee, or by the County Committee
with the approval of the State Committee, to have knowingly (1) adopted any scheme
or device which tends to defeat the purpose of the program, (2) made any fraudulent
representation, or (3) misrepresented any fact affecting a program determination
under the PIK program agrees to refund to CCC the fair market value of any pay-
ment-in-kind for all crops on the farm that the producer has received.

C. If neither paragraph 15 A nor 15 B of this appendix is applicable, the producer shall
refund to CCC the fair market value of the quantity of the crop which is received by
the producer as payment-in-kind and which is determined in excess of the producer’s
share of the crop which is determined in accordance with paragraph 6 of this
appendix.

D. For purposes of this paragraph, the determination of fair market value of any pay-
ment-in-kind shall be made jointly by the County Committee and the producer.
However, if there is a dispute as to the fair market value of any payment-in-kind, the
determination shall be made by the State ASC Committee and such determination
shall be final.

E. The provisions of this paragraph shall be applicable in addition to any liability under
criminal and civil fraud statutes.

Id

22. See, eg., Prosser v. Butz, 389 F. Supp. 1002 (N.D. Iowa 1974), 7 C.F.R. § 780.8 (1983) and
discussions in text accompanying notes 41, 57, infra.

23. 16 U.S.C. § 590h(b) (1982).

24. 7 C.F.R. pt. 780 (1983).

25. Form CCC-477 (Appendix) § 13(c).

26. See Prosser v. Butz, 389 F. Supp. 1002 (N.D. lowa 1974) (holding that the theory of enti-
tlements recognized in Godberg v. Kelly, 397 U.S. 254 (1970) applies in the situation where a
farmer has contracted with A.S.C.S. to receive benefits and that basic due process must be observed
in the denial of such benefits).
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sion which said: “Appeal rights—Producer may appeal to the County Com-
mittee for reconsideration of any decision that the committee makes
concerning participation in the program. The appeal must be in writing and
be filed within 15 days of the date of notification of the decision.”?’

To better understand what rights farmers have to appeal or challenge
ASCS decisions, one must look to the ASCS appeal regulations, which are
found in 7 C.F.R. part 780. The ASCS appeal procedures are available to
any farmer whose right to participate or receive payments is affected by a
determination of the county committee, state committee or Deputy Admin-
istrator of the ASCS.?®

There are two forms of appeal available to a producer: reconsideration
by the party making the initial decision,? and appeal of a reconsideration to
the next highest reviewing authority in the agency.’® Any producer or par-
ticipant who is dissatisfied with an initial decision made by the local or state
ASCS committee can ask that body to reconsider the initial decision.>’ The
reconsideration procedure is very important because this is the first real op-
portunity for producers to present their side of the matter and it is the first
stage at which due process protections apply. The decision and record made
at the reconsideration level will provide the basis for subsequent administra-
tive review and represent the agency’s determinations of *“facts” for matters
of finality. As a result, it is important that the producer and his representa-
tive present the best version of their case possible and attempt to preserve
their procedural and substantive rights at the reconsideration stage. If the
producer is dissatisfied with the result of the reconsideration, he may appeal
that action to the next highest level, the state committee.*> An appeal of the
state committee’s decision would be made to the Deputy Administrator of
the ASCS.*? However, certain types of decisions cannot be appealed beyond
the level of the state committee.**

27. Form ASCS-496 PIK at 3.
28. 7 CF.R. §780.3 (1983). “Producer or participant” is defined in 7 C.F.R. § 780.2(b) as
“any person whose right to participate or receive payments, or the amount thereof, under any of
the programs covered by these regulations, is affected by a determination of the county commit-
tee. . . " /d
29. /d. §780.3.
30. /d. §§ 7804, .5.
31. /d §780.3.
32. /d §780.4.
33. 714 §780.5.
34. /d § 780.11(a), which provides that:
(a) Determinations made by a State committee with respect to (1) the establishment
of farm yields for wheat, feed grain, and cotton, (2) the establishment of wheat allotments,
(3) the establishment of farm feed grain allotments, (4) the establishment of upland cotton
base acreage allotments, (5) matters arising under the tobacco discount variety program,
(6) eligibility provisions of the livestock feed program, (7) the disaster provisions of the
wheat, feed grain, and upland cotton programs that a loss on a farm was due in whole or in
part to causes other than the natural disaster or conditions beyond the control of the pro-
ducer, (8) the establishment of rice allotments, and (9) crop appraisals by the Agricultural
Stabilization and Conservation Service (ASCS) and by Federal Crop Insurance Corpora-
tion for ASCS are not appealable to the Deputy Administrator, State and County
Operations.
/d
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A producer or participant begins either an appeal or a reconsideration
by filing a written request with the county or state committee.>® This request
must be signed by the producer or participant and must be supported with
facts submitted with the request or at a later time.?® The producer or partici-
pant can choose between an informal hearing before the local committee or
review without a hearing on the basis of written material submitted by the
party.*’

A request for a reconsideration or an appeal must be made within fif-
teen days “‘after the written notice of the determination is mailed to or other-
wise made available to the producer or participant.”*® The reviewing
authority has the power to consider a request made after fifteen days if, in
its judgment, the circumstances warrant such action or if the request was
delayed because it was filed with the wrong reviewing authority.*

As noted, the procedure gives the producer the option of choosing
either an informal hearing or a decision on a written submission. Because of
the importance of the initial reconsideration in establishing the record on
appeal and determining the individual’s rights, it is wiser to request that the
reconsideration or appeal be based on a hearing. However, as noted in the
regulations, this procedure will still be marked with an air of informality.*
If a hearing is requested it will be held at a time and place designated by the
reviewing authority and conducted in a “manner deemed most likely to ob-
tain the facts relevant to the matter in issue.”*! The regulations provide that
any producer or participant has a number of important procedural rights
concerning the handling of the informal hearing.*> These rights include:

(1) the right to be advised of the issues involved;
(2) the right to be given a full opportunity to present facts and infor-
mation, both parol and documentary, relevant to the matter;
(3) the right to cross-examine witnesses the reviewing authority may
use;
(4) the right to obtain a verbatim transcript of the hearing, but only if
the producer

a) requests it prior to the hearing,

b) agrees to pay for the expenses, and

¢) 1is able to persuade the reviewing authority that the nature of
the case is such “as to make such a transcript desirable.”*?

As provided by the regulations, the producer or the committee may make a
transcript of the hearing. In cases where no transcripts are made the review-

35. 1d. § 780.6(a).
36. /d §780.7.

31. /4

38. /d § 780.6(a).

39. 7d. §§ 780.6(b), (c).
40. 7d. § 780.8.

41. 7d. 780.8(b).

42. /d. §§ 780.8(b)-(e).
43. /d
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ing authority is required to make a record of the hearing.** This record must
be in writing and contain “a clear, concise statement of the facts as asserted
by the producer or participant and material facts found by the reviewing
authority.”** Prior to making its decision, the reviewing authority may ask
the producer to present additional evidence and may develop additional evi-
dence from other sources.*®

After the reviewing authority has made a determination it must notify
the producer or participant, in writing, of the decision and the basis for it.*’
Regulations require that the notification must clearly set forth the basis for
the determination.”® The reviewing authority’s decision can be to affirm,
modify, or reverse, any determination made by it initially or by a lower
body, or the decision can be to send the matter back to the lower body for
reconsideration.*® If a party is dissatisfied with the determination it can ask
the reviewing authority to reopen the hearing, for any reason it deems ap-
propriate, so long as the matter has not been appealed to or considered by a
higher body.>® The reviewing authority can also reopen a matter on its own
motion.>!

If the producer is appealing the decision of the local committee it ap-
pears that there are three levels of appeal available:

(I) reconsideration of the initial decision by the local committee;

(2) appeal of that reconsideration to the state committee;

(3) appeal of the state committee decision to the Deputy

Administrator.

A decision of the Deputy Administrator is not appealable within the
agency.>> However, senior officials in the USDA, such as the Secretary or
Administrator of the ASCS, can reverse or modify any determination made
by a state or county committee or the Deputy Administrator.>® From the
agency’s viewpoint, this authority provides a mechanism whereby the
agency can identify issues at the local level which need uniformity of treat-
ment and elevate these decisions to the national level so as to provide uni-
form guidance to county committees. However, this procedure also raises a
question about the actual finality of the appeals procedure.

Of course, there is one final appeal right that a producer may have and
that is to appeal the ASCS final determination in federal court. When a
producer decides to appeal an ASCS decision in the courts there are two

44. 14, § 780.8(d).

45. /d. The record must also contain the names of the interested parties appearing at the hear-
ing, and the identity of the documents presented into evidence. /d.

46. 7d. § 780.9(a).

47. 1d.

48. /4. Thus, the notification should contain findings of fact that constitute the basis of the
decision which will then be subject to finality on later appeals. See the discussion in text following
note 68 infra.

49. /d.

50. /d §780.10.

51. Zd

52. /d §780459.

53. 1d. §780.12.
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important legal considerations that will come into play: first, the producer
must have exhausted all his administrative remedies; and secondly, certain
agency determinations of factual questions are final and not reviewable
upon appeal.>* These matters, particularly the second, have been the subject
of court decisions that help clarify and interpret the producer’s right to ap-
peal an ASCS decision. This paper will now consider those cases.

CASES INTERPRETING ASCS ADMINISTRATIVE PROCEDURES
A. Due Process Requirements

One of the basic questions faced by the courts concerns the due process
rights of participants in ASCS programs. In Prosser v. Burz,>® a farmer was
assessed a penalty by the local ASCS committee for allegedly allowing cattle
to graze on set-aside land.*® The penalty was assessed after a local commit-
tee proceeding which the farmer attended; however, the farmer had not had
notice of the charges, was without counsel, had no opportunity to present
evidence except for his contemporaneous statements and was denied access
to the names and statements of the farmers who had accused him.>” The
court held, under the theory of Goldberg v. Kelly,*® (concerning the necessity
of satisfying due process procedural protection before a government benefit
could be denied,) that a farmer who contracted with the ASCS for certain
benefits, in return for withholding land from production, is entitled to an
adjudicatory hearing prior to denial of the benefits for which he con-
tracted.”® In Prosser the court held that the producer was entitled to:

(1) notice of the specific charges or allegations at a time reasonably

prior to the hearing in order to allow preparation of a defense;

(2) right to retain private counsel and be represented by such counsel

at the hearing;

(3) right to present a reasonable quantum of argument and evidence

at a hearing on the charges;

(4) right to confront and cross-examine adverse witnesses at the

hearing;

(5) a brief written statement of reasons and evidence relied upon to

support the determination;

(6) an impartial adjudicative body.®°
The court said, “[r]eview however ofter repeated, of a determination arrived
at by unconstitutional procedure cannot correct the defect unless the review
itself includes the requisite procedural safeguards.”®’

Thus, the court noted that the existence of administrative appeal rights

54. 7 US.C. § 1385 (1982).

55. 389 F. Supp. 1002 (N.D. Iowa 1974).
56. /d. at 1004,

57. 1d.

58. 397 U.S. 254 (1970).

59. Prosser, 389 F. Supp. at 1005-06.

60. /d. at 1006.

6l. /d
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would not remedy a due process deficiency stemming from the failure to
satisfy these elements. For while appeal may be possible, it is not de novo
and the due process deficiency in the original hearing would merely be per-
petuated. The result in Prosser means that the initial hearing or administra-
tive action in which the participant’s rights are determined acquires
significant due process aspects. For ASCS determinations, this proceeding
would generally be the reconsideration provided for in 7 C.F.R. section
780.%2 While the regulations give this proceeding an informal nature, the
regulations do set out basic due process steps designed to satisfy the Prosser
holding.

As the court in Prosser noted, due process requires that the party be
informed of the basis for the agency determination. Because any subsequent
appeals, either administrative or judicial, that the producer may take will be
determined on the basis of the record, it is therefore very important that the
record be complete. In King v. Bergland,®® the court said that since its re-
view was based solely on the record, “the inquiry, grounds and analysis
upon which the agency acted must be clearly disclosed therein.”®*

In King, the plaintiff, who was primarily a wheat farmer but who had
planted grain sorghum in the past, applied to the ASCS for prevented plant-
ings payments for a wheat crop he had not planted due to drought condi-
tions. The ASCS denied the request and ruled that his failure to purchase
seed or fertilizer, or otherwise adequately prepare his farm for planting of a
secondary crop meant that payments were unavailable.®® The district court
upheld the agency’s interpretation of the prevented planting regulations, but
reviewed the record of the agency decision to determine if the agency had
considered all the relevant facts and whether the decision had a rational
basis.®®

B. Finality

In King, the USDA raised the issue of finality in an attempt to block the
court’s review of the ASCS decision.®’” This issue has consistently been
raised by the USDA in actions challenging its decisions. The finality issue
centers around the interpretation of 7 U.S.C. section 1385 which provides
that:

62. 7 C.F.R. § 780.3 (1983) provides that:
Any producer or participant who is dissatisfied with any determination initially made
by the county committee or office, State committee, or Deputy Administrator, may obtain
a reconsideration of such determination and an informal hearing in connection therewith
by filing a request for reconsideration with the county committee. If the initial determina-
tion was made by the State committee or the Deputy Administrator, the county committee
shall forward the request for reconsideration to the authority initially making the
determination.
1d

63. 517 F. Supp. 1363 (D. Colo. 1981).

64. /d at 1366 (citation omitted).

65. /d at 1366-67.

66. /1d. at 1367.

67. /d at 1368.
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The facts constituting the basis for any [Soil Conservation Act] pay-
ment, any payment under the wheat, feed grain, upland cotton, and
rice programs authorized by [the Agricultural Act of 1949] and this
chapter, any loan, or price support, operation, or the amount thereof,
when officially determined in conformity with the applicable regula-
tions prescribed by the Secretary or by the Commodity Credit Corpo-
ration, shall be final and conclusive and shall not be reviewable by any
other officer or agency of the Government. . . .*®

The meaning and effect of this provision has been the subject of a
number of cases, resulting in an interpretation that has expanded through
the years. In the earlier cases interpreting the provision, the decisions fo-
cused on the review of factual determinations and interpreted the provisions
broadly, as a limitation of review of USDA actions. For example in Mario
Mercado y Hijos v. Benson,*® a producer-processor of sugar sought declara-
tory and injunctive relief against the Secretary of Agriculture who denied
the producer-processor payments under the Sugar Act of 1948.7° The pro-
ducer asserted that in fixing the rates the Secretary had held a constitution-
ally inadequate hearing and had fixed confiscatory rates. The federal
district court dismissed the complaint for failure to state a cause of action
upon which relief could be granted.”! The court of appeals vacated that
judgment, ruling that the complaint should have been dismissed for lack of
jurisdiction on the grounds that judicial review of the Secretary’s findings of
fact was statutorily precluded.”

In United States v. Gomes,”* the government brought an action to re-
cover payments made to a farmer under the Feed Grain Program.”* The
government alleged that the farmer had fraudulently claimed to have
planted more acres in grain in the base years than he actually had. The
district court granted the government’s motion for summary judgment, rul-
ing that the administrative determination of the facts constituting the basis
of the government’s claim for recovery, was conclusive and not subject to
judicial review.”*

However, other early cases began to develop exceptions to the finality
provision. For example, in Aycock-Lindsey Corporation v. United States,’®
the Fifth Circuit Court of Appeals held that while section 1385 did prevent
review of factual determinations, it did not prevent judicial review of legal
questions with respect to subsidy payments.”” 4ycock involved a corpora-

68. 7 U.S.C. § 1385 (1982).

69. 231 F.2d 251 (D.C. Cir. 1956).

70. /d. at 252.

71. [d. at 253.

72. 1d

73. 323 F. Supp. 1319 (E.D. Cal. 1971).

74. Id. at 1320.

75. 1d. at 1321. See afso, United States v. Moore, 298 F. Supp. 199 (S.D. Ohio 1969); Gregory
v. Freeman, 261 F. Supp. 362 (N.D. N.Y. 1966); and Elliott v. United States, 179 F. Supp. 758 (D.
Neb. 1959).

76. 171 F.2d 518 (5th Cir. 1948).

77. 1d. at 525.
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tion which carried on naval store operations in two Florida counties. Be-
cause the lease in one county contained specific minimum requirements for
working timber, the corporation was unable to comply with a USDA pro-
duction curtailment program until it created a separate corporation in the
second county, a procedure approved by the department. A year after the
program was changed to one which paid for increased production, the de-
partment determined that the two operations were to be treated as one, and
required that the excess amount paid in the previous year be deducted from
the current year’s payment. The corporation brought an action in district
court to recover the difference between the amount to be paid to the com-
pany if it was treated as two separate entities rather than as a single enter-
prise. The district court sustained the government’s motion to dismiss but
the Court of Appeals reversed, holding that section 1385 did not prevent
review of the legal question of whether or not the two operations should be
treated as one.”

Another case which expanded the interpretation of the gaps in section
1385 finality was Boyd v. Secretary of Agriculture.”® Boyd involved a class
action filed by cotton farmers who were denied relief for the loss of their
crop due to a drought. The farmers alleged that they would have received
low yield disaster payments had their crops been inspected in a timely fash-
ion as in surrounding counties, before a beneficial rainfall. The farmers
alleged that the agency’s decision which reduced or denied their disaster
payments was arbitrary, capricious and a deprivation of due process. The
Secretary defended by alleging that section 1385 precluded judicial review
of its determinations. The court said it was apparent that the statute pre-
cludes a review of the facts underlying the Secretary’s decision; however, the
court rejected that defense in a broad holding, stating that “[a] ‘finality pro-
vision’ does not preclude judicial review of the question whether findings of
fact were in conformity with the regulations. This is a question of law re-
viewable under the Administrative Procedure Act, 5 U.S.C. § 704. There-
fore, the court can review legal questions.”®® The court went on to rule that
it also had the authority to review claims that agency action was arbitrary
and capricious, not in compliance with due process of law and whether
agency officials’ status to render an official decision was questionable.®' In
this case the court commented on the inadequate nature of the record before
it on review, stating: “The court has no indication of how this decision was
made, or whether there was any hearing or administrative appeal there-
from.”®? Due to the lack of record before it, the court remanded the case to
the Secretary for a full hearing on the merits and stated if a fair and impar-
tial administrative proceeding is not held, it would reserve the right to have

78. 7d

79. 459 F. Supp. 418 (D. S.C. 1978).
80. 7d. at 424 (citations omitted).
81. 7d

82. /d. at 424-25.
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a full hearing on the merits itself.®?

Another case holding that section 1385 does not preclude judicial re-
view of the question whether ASCS findings of fact were in conformity with
the regulations is Garvey v. Freeman.®® In Garvey a wheat farmer brought
an action for judicial review of the wheat yields the USDA established for
his farm under a voluntary certification program. The decisions were made
after numerous local meetings, two informal hearings and trips by members
of the State Committee to the farmer’s operation. The Deputy Administra-
tor affirmed the local committee’s appraisal noting that there had been a
severe conflict as to the participant’s farming practices. After limiting the
effect of the finality provision, the court ruled that the evidence sustained the
county committee’s appraisal and showed that the determination was not
arbitrary, capricious or the result of bias or prejudice.®

The various cases interpreting section 1385 clarify that while the section
may shield the agency’s action from review as to its factual judgments, the
courts are hesitant to expand such protection to other areas of review, such
as procedural questions. Therefore, in a case in which a participant is at-
tempting to obtain judicial review of an agency determination, the focus
should be placed on questions such as:

1) whether due process was granted in making the determination and

that agency action was not arbitrary and capricious;

2) the nature of the record developed in the proceedings and relied

on by the agency so that the court can examine the thoroughness
of the agency’s determination, the rationality of its decision, and
whether any facts were actually determined;

3) the legal questions involved in the agency’s action;

4) the conformity of the agency decision with its regulations: and

5) the status of agency officials making the decision and whether the

action was of the nature to which finality would apply.
By focusing the question on appeal away from a review of the facts, the
reviewing court will have available extensive precedent for limiting the im-
pact of section 1385 on the scope of its review.

The scope of the finality provision can also be an issue in situations
where it is the agency rather than the farmer that wishes to review an earlier
factual decision. In Gross v. United States *® one of several related decisions
dealing with a farmer’s allegations that the local ASCS committee had ille-
gally discriminated against him, the Court of Claims held that section 1385
does not prohibit an agency from reviewing its own decisions.®” The court
noted the language of the section is a prohibition against a review by “any
other officer or agency of the government.”®® The court said the agency

83. Id at 425 n.12.

84. 397 F.2d 600 (10th Cir. 1968).
85. Id at 613-14.

86. 505 F.2d 1271 (Ct. Cl. 1974).
87. /d at 1276.

88. /d. (emphasis in original).



Spring 1984] ASCS APPEALS 295

clearly had the right to review its own decisions regarding payments, and
after a proper investigation, require a refund if the facts warrant it.*

As noted above, agency regulations provide a mechanism whereby se-
nior agency officials can review decisions made by local or state committees.
The operation of this provision may itself create some question of finality.
In particular, the later agency review of a local determination may adversely
affect a program participant who had acted in reliance on the original deci-
sion of the local committee. At least one court has prevented the Secretary
from altering the finding of a local committee, on the theory that in fairness
a decision of an administrative agency which is final as to one party should
also be final as the other, absent clear statutory authority to the contrary. In
the case of Kopf'v. United States,*® the county committee determined a fact
constituting part of the basis for a payment upon a producer’s application
for reconsideration of an initial determination and after a full evidentiary
hearing pursuant to the regulations of the Secretary. On review, the court
held that a determination by the county committee was final as to the Secre-
tary and could not be altered by him after substantial participation and com-
pliance by the producer in a program.”’ In that case, the plaintiffs were
informed by their local committee that their 1962 and 1963 yields for the
feed grain program had been re-set to a lower amount and that the resulting
excess payment for 1962 would be offset against the 1963 payment which
was also readjusted. In an action against the government, the plaintiffs re-
lied on their substantial compliance with the program to attack the Secre-
tary’s subsequent charge. The Eighth Circuit Court of Appeals affirmed the
district court, ruling that the offers on the program forms were unilateral
contracts which were binding on the government once a participant began
performance. Moreover, the agency could not retroactively reverse allot-
ments without a Congressional grant of such power.”> The agency’s ability
to alter or amend local determinations, or local interpretations of program
requirements, which have subsequently been relied upon by producers could
become an important issue in any actions the USDA might bring to obtain
refunds of PIK payments.

ASCS regulations recognize that there may be difficulties in local inter-
pretation and administration of programs like PIK. As a result, they pro-
vide some protection for producers who relied on a local interpretation of a
rule that was later found to be inaccurate and which placed the producer in
jeopardy of noncompliance.”> The regulations provide that notwithstanding
other provisions of the law, “performance rendered in good faith in reliance
upon action or advice of any authorized representative of a county commit-
tee or State committee” may be accepted by the department “as meeting the

89. /d.

90. 379 F.2d 8 (8th Cir. 1967).
91. /d at 14,
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requirements of the applicable program.”®® This regulation was expressly
made applicable to the PIK program in the contract producers signed.”
However, this exception does not extend to situations where the producer
knew or had sufficient reason to know the advice was erroneous.”® It seems
somewhat questionable to expect producer participants to have a higher
level of understanding of the programs than those responsible for adminis-
tering them.

ADMINISTRATIVE ACTION BY THE ASCS 1o OBTAIN REFUNDS OF PIK
OVERPAYMENTS

One of the important post-PIK actions that will take place is the gov-
ernment’s analysis of producer compliance with the requirements of the pro-
gram. The Inspector General’s report is expected to be completed by the
end of 1983. Initial preliminary information released concerning reviews
done for two states, Texas and Georgia, indicate that in as many as ten per-
cent of the cases there was a failure to comply fully with the terms of the
program. Of course, the nature of such noncompliance will vary depending
on the facts and in many cases may be nothing more than producer misun-
derstanding caused by the local ASCS office’s administration of the pro-
gram. The unique and complex nature of the PIK program and the manner
in which it was developed and administered created great potential for mis-
understanding to arise. In light of these factors one might assume that the
USDA/ASCS attitude in terms of strict post performance application of
program provisions will be lenient. However, if the Inspector General’s
work should indicate, or local investigation show, that there were organized,
intentional attempts to subvert the program’s requirements and goals, the
USDA has legal authority to require return of the unearned payments.

Primary authority for such refunds is found in paragraph fifteen of the
PIK contract (CCC-477 Appendix) which provides:

REFUNDS OF UNEARNED PAYMENTS-IN-KIND

In determining the liability of a producer who receives a quantity of a

crop which is in excess of that quantity which the producer is other-

wise entitled to receive under the provisions of the contract and this
appendix, the producer shall agree to the following:

A. A producer who is determined by the County Committee or the

State Committee to have erroneously represented any fact affect-
ing a program determination under the PIK program shall not be
entitled to a payment-in-kind for the farm and agrees to refund to
the CCC the fair market value of any payment-in-kind for the
crop that the producer has received.

B. A producer who is determined by the State Committee, or by the

County Committee with the approval of the State Committee, to
have knowingly (1) adopted any scheme or device which tends to

94. 1d §790.2(a).
95. PIK Contract, Form CCC-477 (Appendix | 13D.)
96. 7 C.F.R. § 790.2(b) (1983).
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D.

defeat the purpose of the program, (2) made any fraudulent repre-
sentation, or (3) misrepresented any fact affecting a program de-
termination under the PIK program agrees to refund to CCC the
fair market value of any payment-in-kind for all crops on the farm
that the producer has received.

If neither paragraph 15 A nor 15 B of this appendix is applicable,
the producer shall refund to CCC the fair market value of the
quantity of the crop which is received by the producer as pay-
ment-in-kind and which is determined in excess of the producer’s
share of the crop which is determined in accordance with para-
graph 6 of this appendix.

For purposes of this paragraph, the determination of fair market
value of any payment-in-kind shall be made jointly by the
County Committee and the producer. However, if there is a dis-
pute as to the fair market value of any payment-in-kind, the de-
termination shall be made by the State ASC Committee and such
determination shall be final.

The provisions of this paragraph shall be applicable in addition to
any liability under criminal and civil fraud statutes.

This provision is in addition to the authority of the CCC to assess liquidated
damages pursuant to paragraph fourteen of the PIK contract.”’

Several important legal issues arise in connection with the application
and interpretation of the language authorizing the ASCS to require refunds
of program payments. These questions, several of which have been touched
on in cases discussed above, focus on the procedure to be followed in such
an action, the finality of ASCS determinations, the applicable statute of lim-

97. Form CCC-477 (Appendix) { 14 provides:
It is agreed that the failure to carry out the terms and conditions specified in the contract
and this appendix will cause serious and substantial damages to CCC and the Payment-in-
Kind Program. It is further agreed that it will be difficult, if not impossible, to determine
the amount of these damages. Accordingly:

A

In the event that there is a violation of any of the provisions of paragraph 1 of the
contract, the operator and all producers shall agree to pay liquidated damages to CCC
which are calculated in accordance with paragraph 14 E of this appendix. The liqui-
dated damages shall be divided according to shares shown in paragraph 5 of the
contract.

In the event that there is violation of any of the provisions of paragraph 2 of the
contract, the operator shall agree to pay liquidated damages to CCC which are calcu-
lated in accordance with paragraph 14E of this appendix.

In the event that there is a violation by a producer of any of the other terms and
conditions which are specified in the contract or this appendix, such producer shall
agree to pay liquidated damages to CCC which are calculated by multiplying the rates
in paragraph 14 E of this appendix times the producer’s share of the quantity deter-
mined in accordance with paragraph 3 of the contract.

However, a producer shall not be liable for liquidated damages in accordance with
the provisions of more than one of paragraphs 14 A, 14 B, and 14 C.

Liquidated damages shall be calculated by multiplying the quantity determined in
accordance with paragraph 3 of the contract times the following rate for each crop:
(1) Corn. $0.572/bushel.

(2) Grain sorghum. $0.544/bushel.

(3) Rice. $0.0228/pound.

(4) Upland cotton. $0.152/pound.

(5) Wheat. $0.86/bushel.
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itations in recovery proceedings and the potential vagueness of the provi-
sions under which refunds could be sought.

An action to require a refund of PIK payments would proceed under
the provisions of 7 C.F.R. part 780. Such proceeding would be subject to the
types of claims and interpretations that would arise in any ASCS adminis-
trative action, for example, the impartiality of the reviewing official or the
sufficiency of due process. One important question upon a review of such an
administrative action would be the finality of the ASCS factual determina-
tions pursuant to 7 U.S.C. section 1385, as discussed above. In a recent case
involving ASCS actions to recover payments made under the cotton pro-
gram, the Fourth Circuit Court of Appeals discussed the nature of section
1385 and its applicability in payment refund proceedings. United States v.
Barson®® involved a government action against forty-six producers who al-
legedly took part in an extensive scheme to take advantage of the provisions
allowing for the transfer and reconstitution of cotton allotments.”® The
court observed that section 1385 affects factual review but stated:

[W]e do not determine whether 7 U.S.C. § 1385 precludes 4/ factual

review, or whether some character of limited “arbitrary and capri-

cious” type review is nonetheless available (citations omitted). The
distinction may, in any event, prove to be immaterial. The govern-
ment does not contend that issues of law or due process are not review-
able; and it claims the administrative determinations are in any event

not arbitrary or capricious.'®
However, the court did make note of a problem that may be present with
ASCS administrative determinations in general—the failure to indicate just
what facts were determined.

The court found that “there may be a further potential problem related
to application of section 1385. In portions of at least some of the ASCS
‘final determinations’ relied on by the government it appears rather difficult
to identify or understand just what ‘facts’ were determined thereby.”'°! The
court said that this may be due to a generality of wording or an elliptical
form of expression, and upon further reading it may become clearer. How-
ever, it did note that a reviewing district court may need to determine
whether there is such a lack of clarity in a “final determination” that section
1385 can not apply.

The Batson court made one other reference to the application of section
1385, concerning the government’s attempt to obtain refunds from producers
who had not received government payments directly but rather indirectly in
the form of lease payments. The court noted that section 1385 applies only
to a final ASCS factual determination and that in this situation the judicial
inquiry should focus on whether these producers were “properly subject to

98. 706 F.2d 657 (5th Cir. 1983).
99. /4. at 659.

100. /d. at 685 n.4l.

101. /4
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the authority of the ASCS compliance review process and thus to the appli-
cation of section 1385.’'°% If they were found not to be, the court indicated
that the producers should receive de novo review on the question of whether
they received such payments.

One question faced by any producer in an action to recover program
payments would be how long they might be subject to government actions to
obtain refunds of payments alleged to have been wrongfully received. Bar-
son provides insight on this question which in part focuses on the nature of
the government’s action. In the PIK situation an action to recover would be
based on the language of paragraph fifteen of the PIK contract which re-
flects the language of the regulations, although none of the PIK rules or
other documents appears to incorporate this provision.'> In Barson the
government’s recovery action was based on the $§55,000 payment limitation
provision which is somewhat similar in nature to what a PIK recovery
would be. Specifically, the action rested on two authorities which provided
for payment refunds upon a finding that a producer ‘“erroneously repre-
sented any fact affecting a program determination” or participated in any
“scheme or devise which tends to defeat the purpose of the program.”'®*

After full administrative proceedings and appeals, the parties were
found to have violated the provisions and were ordered to refund over two
million dollars. The producers appealed to the district court. The district
court granted the producers motion for a summary judgment and held that
the government’s suits were barred for two reasons: first, the six year statute
of limitations had run and secondly, the section dealing with “a scheme or
device”'> was unconstitutionally vague and therefore invalid.'®® The dis-
trict court did not reach the issues concerning adequacy of due process in
administrative proceedings. These other issues, which are perhaps equally
as important, are similar to some of those discussed in other cases and in-
clude: 1) bias and prejudgment of the hearing officer, 2) denial of due pro-
cess due to the delay in holding the hearings, 3) lack of procedural due
process, as relates to denial of discovery, failure to provide adequate notice
and refusal as to cross examinations.'”” On appeal the Fourth Circuit re-
versed and remanded the case holding that the six year statute of limitations
did apply but did not bar this action and that the refund provisions were not
unconstitutionally vague.

On the statute of limitations, the court noted that the case was not an
action in fraud or contract, nor did it impose a criminal or civil penalty.
Rather, it was an action based on the government’s statutory right found in
the two “scheme and device” provisions of the ASCS regulations “to a re-

102. /d. at 684.

103. 7 C.F.R. pt. 713.22 (1983).
104. /d §§ 722.715 795.17.

105. /d. § 722.715(b)(1).

106. Barson, 706 F.2d at 678.
107. /d. at 671.
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JSund of payments made to a producer but to which a producer is not enti-
tled.”'%® The proper statute of limitations is found at 15 U.S.C. section
714b(c) which applies a six year statute of limitations to actions by or against
the Commodity Credit Corporation. The court noted that because a right to
refund cannot exist until a payment is made, the proper date for tolling the
six year limitation was the date of payment.'®

The Fourth Circuit distinguished two earlier cases, United States v.
Templeton''® and United States v. Rolenc,''! wherein the CCC’s administra-
tive actions to recover fraudulently obtained crop loans had been started
after the section 714b(c) statute had run. The court noted that the determi-
nation that the action was not based on fraud was more than just nomencla-
ture.''? Here the government’s cause of action was expressly pled as one to
enforce the administrative determination that the refunds were due and, as a
result, the statute had not run.

The final ground used by the district court to strike down the ASCS
action was a finding that the language of the regulation relied on by the
agency was unconstitutionally vague because the phrase “scheme or device
which tends to defeat the purpose of the program” was not defined in the
regulations.''® The district court held that a “man of ordinary intelligence
would not glean from the language of the regulation what acts would be
considered wrongful or defeat the unknown purpose of the program.”'*4

The appeals court held that it could not agree with the district court that
the provision is too vague to be used as a standard for a refund, “at least
where, as here, there is no suggestion that it was applied on the basis of
improper, ulterior or invidiously discriminatory considerations.”!'* The
court expressed concern about the generality and imprecision of the regula-
tion’s language, but after reviewing the purpose of the cotton program and
the nature of the producers’ conduct the court concluded that the vagueness
of the statute was within the degree tolerated by the Constitution. The court
looked specifically at the terms “scheme or device” and “purpose of the pro-
gram” and found that both terms were understandable. The court in this
exercise found specifically that it would “charge participants in the upland
cotton program with the basic knowledge of the subsidy, loan, set aside, re-
constitution, and payment limitation regulations.”''® Further, the court re-
viewed the nature of the producers’ conduct and found it to be “carefully
thought out, planned and executed” and the type of conduct that a reason-
able person would be able to understand as a “scheme or device” which

108. /4. at 672 (emphasis in original).
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defeats the “purpose of the program.”!"’

The Batson court’s holding on the vagueness issue is an important one
for PIK participants who may be subject to ASCS refund actions. Although
the payment limitations of 7 C.F.R. part 795 did not apply to PIK, the lan-
guage of that section, with respect to refunds for payments resulting from
the use of a “scheme or device,” is similar to that used in paragraph fifteen
of the PIK contract. The court’s interpretation of the refund language, and
the producer’s obligation to know that the program regulations would be
applicable in an action by the ASCS was grounded on a theory that produ-
cers made a knowing attempt to subvert the provisions of PIK, (through
some form of farm reconstitution scheme, for example.) The final result of
Barson, reversal and remand to the district court for resolution of the other
procedural questions, leaves unanswered questions about the nature of
ASCS proceedings and the scope of judicial review. However, the case adds
a great deal to the limited body of authority. When considered in connec-
tion with other decisions discussed above dealing with ASCS refund actions,
the case sheds light on the agency’s authority to seek refunds and the legal
issues that may arise in such actions.

CONCLUSION

The farm programs that are administered by the ASCS are an impor-
tant element of the overall health of the farm community in the United
States. The administration of these programs, such as PIK, is especially im-
portant to the individual producers who participate in such programs and
act in reliance on the promise of obtaining economic benefits for such con-
duct. Denial of benefits to producers, or actions to require the refund of
payments already made, are events that can cause serious injury to a pro-
ducer’s economic situation. Because of the prejudicial nature of such agency
actions, these events bring into play certain basic rights and procedural pro-
tections which are at the very heart of farm programs. These rights and
protections find their origin in the Constitution and the authorizing statutes,
as well as the regulations and the contracts used to implement the programs.
The procedures and rights serve as an important guard to protect farmers’
interests in farm program benefits and to insure that programs are properly
and fairly implemented and administered.

This article has reviewed the nature and content of these protections
and demonstrated the manner in which they are implemented. The article
has reviewed the court decisions which have interpreted these protections as
applied in individual cases. This review has identified the nature of the due
process procedural requirements that must be followed in the denial of farm
program benefits. The review has also identified certain legal questions,
such as the finality of ASCS factual decisions which have not been fully
addressed by the Courts. The analysis of these cases has demonstrated that

117. /4. at 682.
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there are a number of methods in which the review of ASCS decisions can
be focused to avoid the possible application of finality. In addition, the
analysis of cases, in particular the recent Bazson decision, shows that a
number of significant legal questions relating to ASCS authority to obtain
refunds of payments have not been fully addressed by the courts. In this
manner, the article has attempted to present an accurate picture of the cur-
rent state of the law, limited as it may be, concerning the appeal of ASCS
decisions on farm program payments, and in so doing, will hopefully pro-
vide a service to producers and their attorneys who may be involved in the
disputes that could further clarify this area of agricultural law.
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