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The Agricultural Credit Act' of 1987 
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O:l JanU<lrY6. 1988, President Reagan 
. ,<uted the Agricult ural Credit Act of 
:~ (" Ad"), 1 ITIOl'e commonly referred 
," H. R. 3030 or t he "farm credit bail­
1. .. This artic le discusses important 
'l)vi~jo ns of the Act., incl uding Fal1Tt 

':Wit Sy,tem ("YCS") and Farmers 
bme AdminisLration ("FmHA") bOl'· 
flwer rightR. loan restructuring, right s 
{leaseback and l'epurchase and the sec­
I.dary m:u'ket. Comment is also made 
• the interplay of the Act with the 
!,jnlilUptcy CorlE', Colorado agricultural 
'=btQf relie f legislation and case law . 
The meaning of some of the prov isions 
: the Art may be controversial. AI­
loogh the author attempts to present 
il , iew,s. the reader ~ hould b(> aware 
:Yl the author's ol'ientation is thaL of 
fo",(O/),s counsel. 

OVERVIEW OF THE ACT 
rile m::tjoriLy of problem credits in­

,1'1' the F CS or [<mBA and are thus 
l~'ll)' affected by t.he law. To many of 
" ,';0 debtors, the r ights created by the 
tl\' Act, particularly the ri ght to re­

oUllct\1l'e 0 1' mod ify a loan, may be as 
t;nifi('ant as l'ighLs under Chapter 12 
I!l\uUptCY and state agricu ltural debt­
m lief legislation" 

Other provisions of the new Act will 
~H- an effect on agricu lture over Lhe 
~~term. In particular , the Act estab­
;\" the federal AgJ; cultural Mort­
Jl!e CorpOl'ation, nicknamed "farmer 
fut ," which will administer a secondary 
"kct to provide long-tcrm agr icul­
'It'll loans to in vestor groups_ The Act 
", (I) prol'ides up to $4 billion in bond 
" " cis to fi nance recovery of the FCS 

":~Lem ann (2) requil'es a m:l~si ve re­
,,' ;during of thc approximately 400 

fCS offices [Production Credit Associa­
tions ("PCA,') and Federal Land Bank 
Associations ( UFLB~") ] . (t also provides 
for a merger of F CS offices with the 
Federal Inte11nediate Credi t Bank 
("YICR") in the same dist rict.' 

Farmer Mac may well revolutionize 
agricult ural credit, The fl exibili ty a nd 
opportunities for profi t brought to the 
system by a secondar y market should 
generate substantial interest from non­
traditional lending sou rces, as well as 
prt)vide traditional agricultural lenders 
with an opportunity to lessen risk and 
better balance portfolios. The net effect 
should be more and cheaper fund s avail­
able for long-term agricultural loans. 

Most observor::; foresee, for lhe first 
time in a decade, subs tantial lender com­
petition for qualifying agricultural cred­
its. An active, competitive, financial 
marketplace wi ll be a marked change 
from the doom and gloom, gunpoint 
mentality which has pervaded so many 
agricultural lending relationships in the 
r ecent past. One clay t he marketing de­
partment at FCS might be larger than 
Lhe liquid ation department. 

Of special concern to lawyers repre­
senting agricult urallen"ers and borrow­
ers are the separate but similar bor­
rower rights provisions of the YCS and 
FmH A.-1 These provisions have im­
med iate and direct impact on F CS and 
FmHA bon-owers. particularly on loans 
which are or will shortly be in foreclo­
sure or somE' Corm of ad vE'l"sarial pro­
ceeding. 

from the borrower's standpoint, any 
analys is of right!-i unner the Act must 
include consideration of the relief avail­
able in h"nkruptc)' (primarily Chapter 
12) and unoer H.B. 128,1 and S. Il. 123. ' 

T his legislation should be kept in mind 
in the discussion of borro\ver's rights. 

FCS BORROWER RIGHTS 

Right to Restructure 
The Act provides loan resLructuring 

requirements for certain disLre!ised F CS 
loans.Ii Reslru ctUling i8 defin ed to in­
clude "reschedu1ing, l'eamortization, re­
newal, deferral of principal or interest , 
monetary concessions" or taking any 
other actions that will "make it probable 
thal the operations of the bOlTower "ill 
becOlne fmancially viable. ,,7 The Act pro­
vides thatFCS "shall restructure" ifi t: 

determines that the potential cost . . 
of restructuring the loan is less than 
or equal to the potential cos.tof foreclo­
sure . • 
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In determining "cust of rest.ructure," 
FCS is d irec ted to "consider all relevant 
facto rs," including (1) the present value 
offur egone principal and intel-est; (2) ad ­
rnin is tratlve expen ~ e:); (3) whether the 
borrowe r fW'n ished "complete and cur~ 
rent" finallcial sl ateme nls; and (4) 
whether the borrower presented a "pre­
liminary restructuring plan and cash 
flow anaIYSl::i" showing a "reasonable 
probability [of! orderly debt r etire­
ment. ,,1:i Item (4) introduces an element 
of subjectivity (and t.herefore con­
trover sy) into the t es LnH:ture calcula ­
tion . I t is likely Lhat litigation will ensue 
over Lhe feasibility issue. 10 

"Costs of foreclosure" include (1 ) the 
differ en<.'e between the loan balance and 
"tbe liquidation value of the collateral," 
taking into consideration the borrower's 
"repayment capacity"; (2) the cost of 
maintaining the loan a~ nonpe rfol'ming; 
(3) administrative, legal and broker fees; 
and (4) dimunilion in collateral value as 
a result of fored o:;ure. L 1 

The calcu lations and str ategy involved 
in res tructure negotiations and determi­
nations aTe complex. F CS has, for in­
stance , a fifteen-page policy with [otms 
and computation sheets directed to this 
issue alone. res is currently notifying 
borro\vers of their right to r estructure. 
Th ese notices contain appplicat ion forms 
and financi al information, together with 
a state ment of "Distres~ed Loan Re­
s tructuring Polky" a~ required by the 
Act .12 

When a decis ion to foreclose has been 
made, FCS must give forty-five days' 
notice of the borrower 's right to submit 
CI restructure plan that proposes to pay 
F CS liS much Of' mor e than the cost of 
foreclosure. The notice must contain 
other rights of t he borrower', including 
the right to hearing, the right to notice 
of the decis ion on r estructure ("vith tbe 
reasons) and the righ ts of appeal within 
t he system. 10 

Appeal righ ts are expanded by the 
new Act. Under the 198;' r egulations, 
borrowers had the rig-h t to appeal from 
lending decisions only. 14 Undel" the new 
Act, both restructuring denials and the 
placing of <l loan in non accrual status (if 
t here are adverse consequences) can be 
appealed . 15 The borrower also has the 
right to a meet ing ano explanation of 
any changes in interes t rate. Different 
time limits are applicable depending on 
t he grounds of t he appeal. IS Additionally. 
t he botTower is enti t led, a t his or her 
expen~e, to a new apprai::;al on appeal. 17 

The appeal is to a "credit)'eview commit­
tee." This now must include farmer rep­

resentatioll, but it precludes participa­
tion by the loan offi cer involved in the 
initial decis ion in orde r to make the re­
view more impartil:ll. I ~ 

As a practicCl I matter , the new provi­
s ions set fOl't h rights ~ imil ar to t hose 
contained in the 1985 l'egulations. 19 

However , the need for furt her legisla­
tion was manifes t. Congres~ appeared 
t o be concerned that t he FCS was not 
proceeding with re$Lntcturing as ex ­
peditiously as intended by the 1985 
Act.2Q Moreover, the s ignificClnce of the 
new Act is in the codification and en­
forceability of the provisions. Substan­
tial ques tions exis ted concerning a bor­
rower's ability to enforce t he provisions 
of the 1985 regulations. " These ques ­
tions may s till exist. FCS may take the 
position that it is udf> batable" whethe r 
a private right of action exis ts for vio la ­

22tion oi t he terms of the new ACt.

"The possibilities for 

restructuring eligible loans are 


quite broad under the new 

Act and leave room for 


creative financing plans_" 


In any case, tbe possibi lities for re­
structuring eligible 10c:lns are quite broad 
under the new Act and leave room for 
creative financing plans. In practice, 
most FCS offices have voluntari ly re­
structured a number of loans using simi­
lar options available nnder the 1985 reg­
ulations. However, the e ffect of the new 
Act on older Ioan~ that were not res truc­
tured is not ent irely clear. 

Effect on Existing Cases 
The Act provides that FCS is not per­

mitted to: 
foreclose or continue any foreclosu re 
proceeding with respect to any dis­
tressed loan before [itl bas completed 
any pending consideration of the loan 
fOl'l'estructuring under t his ~ection. 23 

The effect of this provision ra ises some 
que.stions. For eXc:lmple, what consti ­
t utes the extent of a "foreclosure pro­
ceeding"? Clearly, a judicial or Public 
Trustee forec1osw'e proceeding prior to 
sale appears to be contempla ted. How­
ever , what is t he situation after sale and 
during t he period of r edemption or after 
red emption , but while lease and first re­
fusal rights a.r e pending? Further, what 
does "pending consideration" of t he loan 
mean? Does this r equire a formal appli­

cation or will something less suffiee'! At I' 

present, t hese question::; must go IIt~ 
answeJ'ed. 

FCS takes the posit.ion th<l t it is NOI 

requiTed by the Act. to enter tain restruc­
ture applications for loans whieh a~ In 

foreclosure or bankruptcy. While !til' : 
legal basis fol' th is position may be il l. ! 
batable, F CS has formulated a poli~' 

(Policy of February 19, 19&1) wl" t 
stales that l<""'CS, in the "~pjrit of th~ 
Act," ,viti voluntarily entert<Jin restruc­
ture of an loans, eVen t hough in rorerllJ­
sure or bankruptcy, and even ~houghnu: I 
required to do so by the Act. 24 

There are exceptions . FCS will l!liIkf 
a tase·by-<:ase cl et~rminRLjon ofwhethl:~ 

or not to restructure if: (1) a fOl'eclosurt 
sale has oc(;urre<.i; (2) j udgmenl ha:; betD 
entered in a judici ..\1 foreclosure: {~l 

fraud, convers ion or other illegal CI)t­

duct exists; (4) s ignificant damage lias 
occurred to t he collate retl ; (5) the bor· 
rower has as~erted lender liabi lity coon· 
t erclaims; (6) the borrower has j~' 
emerged from a Chilpter 7 banlm.lptrJ 
proceeding; (7) the borrower has lIlult~ 

rle bankruptcy tilings; or (B) restructure 
has recently been denied lhe bOl'l'OWH 

under prior regl!lalions. For reaS(l1l~ili 
and (2) , res tl'ucLure is unlikely.l5 

ActuCllly , the Ue xceptions" are quite· 
broad and will permit F'CS c<l tegoricalls 
to deny Clppiications in many case~. By 
takillg the position t hat it. has no obliga· 
tion to restructure such problem credits.. 
F CS appears to anticipate lawsuits by 
borrower~ who are denied restrudure 
consideration . FCS views the matter ~ 
a qu estion uf where to draw the iine!4J 
as 10 ba lance properly t he rig-hts ofPI""­
lem borrowe l'~ against. t he rights ofFCS 
slockholder s who will bear the losses ,,­
cas ionecl by l'estrucLure.:lti The FCS p0­

si t ion appears to th is author to be {'On· 
trary to the plain meaning of the Act. 
However, t his is an issue to be faced. 
and its r esolution will probably requil\' 
a detailed analys is of thE' legislCltive hi~­
tory of the Act. 27 

In case~ wh ere the FCS position is 
unclear 01' it has refu!:ied to cunsiderre· 
s tructure, debtor's counsel mutit be con­
cerned with a~se)'ting and preser;ing 
t he client'::; rig hts unde r the Act. Coon 
sel should obtain the pl'Oper forms for 
application , 2~ accompa nied by a "pre 
liminaryrestrutturing plan," I'sufficient 
financi al infol'mation" and "repayment 
projections ," as required by t he AcL~ 
Jn t he case of a judicial foreclosure, the 
attorney may wish to consider a Motion 
to Dismis~ or Stay Proceedings based 
on the Act. 30 In the case of a PublicTJ1J" 

http:unlikely.l5


tee foreclosure, a possible remedy is to 
move for a temporary/preliminary in­
junction in slate court on the grounds 
t hat the Act fo recloses furth er proceed­
ings by FCS. 

If these efforts prove unsuccessful, 
some borrowers will choose bankruptcy, 
particularly Chapter 12." T he automa­
tic s tay will stop further creditor ac­
tions, including any sH le. T here are 
many considerations that dictate sllch a 
strategic choice.32 

Generally, the fir .:::t choice of a bor­
rower should be to apply for res tructure 
under the Act prior to seeking relief in 
bankr"uptcy or asserting rights under 
H.B. 1284 or S.B . 123. If the principal 
cr editor is FCS or' FmHA, the relief 
under Chapter 12 may be quite similar 
to the relief available under the Act. 

In Chapter 1~ , the court wi ll deter­
mine the value of the collateral and, if 
the value i,; less than the debt, the 
debtor may pay the secured creditor the 
value of the coliateral (which is the value 
of the secured daim) in periodic pay­
ments over a term of years and at an 
intere::;t rate appropriate for comparable 
assets in the marketplace (generally 
from twenty-five to th irty years for real 
estate and from five to ten years for per­
$onal property), "' 

Although a differ ent method is em­
ployed. the calculations under the Act 
arrive at mu c:h the same value, In many 
of the larger and more complex cases, 
the existence of substantial assets other 
than those pledged to PCS or FmHA 
and the existence of other large private 
sector creditors may well dictate a str at­
egy which in volves a Chapter 12 or 
Chapter 11 bankruptcy in the first in­
stance, However, even in such cases, 
t he provisions of the Act may bf' em­
ployed in a plan of reorganization and 
negotiation, 

FCS First Right of Refusal 
The new Act gi ves the "bolTowel's" 

who are "previous owners" of acquired 
property (by foreclosure or othel·wise) 
the ri ght both to lease baok and repurch­
ase the proper ty unde,' cer tain t erms 
and conditions.34 

Within fifteen days after FCS has 
elected to sell the property, it must 
notify the previous owner of its right to 
purchase the property a t the "appraised 
fair market vi:l.lue" or to make an offer 
to purchase the property for a lesser 
amount. i f the owner elects to purchase, 
closing shall be wit.hin thirt.y days. If a 
lesser offer is made, F CS must give 

notice of its acceptance or rejection 
within fifteen days . If FCS rejects the 
offer, it may not sell the ~roperty there­
after for a pr ice less t han the offer or 
"on differe nt terms and conditions than 
those that were extended to the previ­
ous owner ," without firs t offering the 
owner an opportunity to meet the ter ms 
and conditions of the new proposal. 35 

As \vith restructure righ ts, a s ubstan­
tial question may exist as to the applica­
bility of the first right of r efusal provi­
sions to property acquired by F'CS prior 
to passage of the Act. F CS ta l<es the 
pO$ition that the Act does not a~ply to 
such property. However, it has volun­
tarily elected to grant such rights to the 
former owners, again in the "spirit of 
the Act. " Presumably, it reserves the 
right to l'efuse re-lease and re-purchase 
on a case-by-case ba8is if it finds that 
there ar e negative factors similar to 
those listed in relation to restructure ,3'-' 

FCS has recently notified some 
former owners of its e lection to sell and 
their right of fir st I'efusal. The notice 
appears to be generally in conformance 
with the provisions of the Act. If the 
former owner desires to purchase the 
property al appraised value, or de::;ires 
to m.lke a counteroffe r for a lesser 
amount, the notices require the posting­
of a 10 percent cash earnest deposit as 
a condition of maJdng the offer. The 
notices fu rt her provide that failure to 
follow the instructions will cause all 
rights of first r efusal to expil·e. Debtor 's 
counsel should be aware that the Act 
contains no r equi rement for a 10 percent 
cash deposit or any other deposit. Ac­
cordingly, FCS authority for such a re­
quirement is questionahle. 

If F CS refuses to recognize a bor­
rower'::; first right of refusal und er the 
Act, debtor 's counsel could argue that 
the Act applie::; to all acquired property, 
regardless of acquisition date. Briefing 
and analYSis of th is issue will require 
careful s tudy of the legi , lative history 
of the Act ,:n In such s ituations , it is im­
portant for borrower's counsel to moni­
tor new FCS act ivities in regard to the 
property. It may be neceosary to take 
action to stop resale by filing a com­
plaint , request for injunction or even fil­
ing bankl'uptcy so as to preserve and 
enforce the borrower's rights, _ 

Interplay with State 
Legislation 

Colorado agricultural debtor relief 
legislation in the form of H.B . 1284 and 
S.B , 123 creates a righ t of first refu sal 

and leaseback, coupled with homeste~\ 

protection r igh t::; fo r certain former own ! 

ers of FCS acquireo property, " \vhil, 
these rights have cer tain similclli tit:s lo I 
the rights under the new Act,3!J lhm f 
are important difference::> which maybt­
come very signific'lnt in lndividll.:l1ca 
Counsel confronted with lhese issll£'): 
should make a detailed anHiysis of llif 
impact of the applicable Colorado I,~ s· 
lation and (;OmpHre it to t he provisioll-' 
of the new Act, 

T he ne w Act also conta ins olher Ie&" 
controver sial but .:sti!! important bor 
r ower rights pl'ovision::;, including: (I I 
protection against fOI'eclo8ure 01' de­
mand ::; for additiona l ('o\la teral fJ'om bor· 
rowers who are current (even thQugh 
the lender may be undeJ"secured ); (2)« 
guarantee of par va lue for borrower"/f 
s tock for a certain period of time; (3' 
enhanced di:5c\osU}'e, ~cce~ to doell' I 

ments and light [() no Lice::; and lntonna· ~ 

tion including , specifica lly, the righl t' 
receive a ll appraisals "made or uSed"b:i 
FCS; (4) a !'ight of intc.;>res t rate rev iN; 
and (5) H requirement that f'CS partin· 
pate "in good fai th" in state rnediatiorl 

40programs.

FmHA BORROWER RIGHTS 

Debt Restruc uring 
FmHA i.s a lso required to rest,rllct\U'f 

or modify loans when most bencticial (J) 

t.he agency after mail ing ..1 cost analy;,;~ 

similar to t he "least cost" methodololti ) 
employed by the FeS portion of the A". 
The pertinent stat ute provides: 

lIlf the value of th e restructured I"" 
is greater than or equal to the recov· 
e ry value , the Secretary shal l , "­
offer to restructure the loan obli!!'· 
lions of th e borrower. , through pri· 
mary loan service progl'ams thaI 
would enab le th e bon'ower to mt:\~ 
the obligation,; (as modified) ulldel' th. 
loan and to continue the fanning (Jper· , 
ations of the borrower,.I J , 

Other sections of th e Act define "valUE I, 
of the reSlnlctured loan" ,mel 'j'eto\,erv 
value. ,,.12 ' 

Priority is to be g-iven to rewriting 
loan principal and inleretit and to debt 
set -aside, which may incl ucJ e shared a~ 
preciation arrangements allowing FmHA 
to participate- in appreciation in th~ , 
value of the property for term$ ofnp ta 
ten years, .I ;{ 

In contrasL to FeS reslructuring pro­
visions, t he FmHA rights to reslruttUl"p 
contain subjective elibYi bi liLy requil'f' 
ments , Th ese provide that the delin· 

http:borrower,.IJ
http:conditions.34
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quenc,Y must be "due to circumstances 
beyond th e control of the borrower" and 
that the borrower l'mu st have acted in 
good faith, "4'1 

As with FeSprovisions, t he borrower 
must ~re::;ent a "preliminary plan" that 
demonstrates the ability to pay living 
and operaLing expenses and to service 
the debt "' res tructured . FmHA will 
then conduct a cost analysis and deter ­
mine eligibility, <l5 

An ad verse restructure decision gives 
the borrower (but not FmHA) a right of 
adminis b'ative appeal and no foreclosure 
or liquidation may be accomplished until 
the appeais process is exhaus ted.4n 

After an appeal through the county and 
state le vel, the decision !nay be re­
viewed by the state director, whose de­
cl~ ion may in t urn be re viewed by the 
National Appeals Division, Thb is a 
separate divis ion composed of F'mHA 
e mployees whose sole duty is to deter­
mine appeab. Since hea ring officers 
used to be dis trict supervisol'S from 
other districts, the new division s hould 
make t he syste m more imparti aL 

Effect on Delinquent Loans 

And Litigation 


The question may arise as to the effect 
of the new Act on existing delinquent 
loans a nd on cases pending in foreclosure 
and bankn1ptcy, The only borrower eli ­
gible for res tructuring is one 

who has outs ta nding obligations to the 
Secretary under any farmer program 
loan , without regard to whether the 
loan has been accelerated , but does 
not include any farm borrower, all of 
whose loan::; and accoun ts have been 
foreclosed on or liquidated, voluntar­
ily or ot herwise, ,'7 

The act further provides that: 
The secretary shall not init iate 
any accelen­1tion, foreclosure or liqui­
dation in connection with any delin­
quent farm er prof,'1'am loan before the 
date t he secre tary has issued final reg­
ulations to carry out the amendm ents 
made by this section .41i 

The FmHA provis ions on res tructur­
ing seem to be partia lly aimed at over­
ruling the regulations promulg<lted pur­
. uant to t he 1985 Farm Credi t Act,'· 
whith were s ee n by many observers not 
to be debtor-oriented . One reg"lllation 
particularly repugnant to borrower :::; 
prohibited FmHA from writing off debt 
unless there had been a complete Iiqui . 
dation of the borrower's assets. The ne w 
Act speciikally prohibits FmHA from 
making liquidation of property a pre­
requisite to reRtructuring .':>o 

The potential issue of th e effect of the 
ne w Act on FmHA loans in li tigation or 
adver~e proceedings is largely moot. 
Due to the Coleman v , Block case ,51 
FmHA has been under an injunction 
agains t foreclosure involving a ny farme r 
loan program. Thus, FmHA's present 
involvement in litigation is largely inci­
dental to (I) foreclosures initiated by 
other lenders where F1UHA is in ajunior 
lien position and (2) bankruptcies in 
which FmHA is a creditor. Additionally, 
there are exceptions to the Cole'fn..an v, 
Block injunction, FmHA may take ac­
tion in appropriate cases wher e: the 
debtor' has been discharged in a Chapter 
7; fraud or conversion of ;n~sc ts has ex­
is ted ; there h<l.$ been a graduation to new 
cr edit; or the re 1S clearly abandoned 
propelty .52 

If debtol" S t:ounsel is in volved in a case 
where F'mHA is proceeding with fore­
closure or liquidation, t he issue of th e 
applicability of the provis ions agajnst 
further proceedings may arise, Analysis 
may depend on a careful reading of the 
ColemAn v. Btock case, together with 
the legis lative history surrounding the 
applicable provisions and an analysis of 
the regulations to be promulgated ,53 It 
i. expectecl that the Secretary of Ag­
riculture will seek to dismi s~ ColerJ1wt 
'U. f?lock on the grounds of mootnes.s 
caused by the new ACt. 54 

The dismissal of t his action will lift the 
inj unction and enable FIOHA to proceed 
\vith foreclosures and liquidations as 
soon as its regulations are promulgated 
(unless a reslructnre proposal is pending 
or on appea l). Under t he Ad, FmHA 
has 150 days to pass regulations.55 In­
formed sources say that draft regula· 
tions will be made a.~ailable for comment 
on or about May I, 1988. An official 
period will follow during which a ny in· 
tel'ested person may commenl. The r eg­
ulations wi ll be issued after any r evi­
sions ar e made that have been dictated 
by such comments.;;,6 

Disposition and Leasing 
Of FarPl'and 

The Act prov ides that all farmland in 
inv entory will be r ecla ssified and the 
la nd suitable for farm ing sold in family­
farm-sized units. The land is sol5l at ap· 
praised va lue , wilh priority to be given 
to applicants w ho are e ither e lig ible for 
fanne r loans or who have the "greatest 
need for f,lrm income.,, 57 

After F'mHA acquires property, by 
foreclosure or othe.-wise, the bon-ower 
shall have th e right to purchase or lease 

the property for ~ pe riod of 180 day,., 
terms and condit ions to be es tabhshe-i I 

by regulations. P re fere nces (ire ~I iii'r , 

Ii shed to give lhe borrower and hi.";J! ) 
her immediate family the first such 11~li 
and then , in order, t he prf'v ious O\fUrf 

foreclosed by other ope rators of fa rmrj­
sized farm s. Any such 1ea:;e will indu~~ 
an option to purchu3e t he property. Tilt 
righls of sale and leaseback are ill a(kii· 
tion to any such r ights granted ulIilff 
state law ,r.s Significantly, ad verse i't­

purchase and re-lease deci::l ions areal,,) 
appealable under the new appeals proe· 
ess ,59 

Income Release 
The Act also pro vides for release (J!' 

"essential household and (anTI O~ l'3 tJl~ 

expenses" for borrowers while rest]'Il(" 

ture is und er consideration, If t.he hif, 

has been accelel'a ted , then such ~\. 

penses are not to exceed $18,000 OI'Et 

t welve months (or longer if no detenm· 
nation of the res tructuring requc:st hOi 
been made) , If t he loan. has not Oet'n 
accele rated , t here is no specific limi!a­
tion on the amount which may be p~id • 
In any event, th e fund ing' for the inC'Oll'lt' 
r elease is to be made by sell ing cer1.ail; 
"normal income secm' it v" which incluc(lt 
crops, livestock and ASCS payments:.....' 

Homestead Retention I. 
The new Ad significantly impj'ore~ ( 

t he borrower's a bility to retain l.h~ 
homestead in re lation to l'ig-hlS which 
exist ed under t he prior regulaliQlls.'-' 
The amount of acreage eligible fo r hO lll~ 
s l ead is increased from five to ten (1cre:; 
the narrow r es trictions on the definitiOll 
of eligible property are eliminated; th~ 
borrower is given ninety days withili 
which to apply for homestead I-'I'o leclio~ , 
and t he gross income test is relax!?rl, 
Generally , the farmer can occupy t.he 
homestead for up to five years all a l ea.~ 
arrangement, during which time th~ I 
farmer has a fil'st right of refu sal to pul'· I 
~hase the property. f , 

I
Interplay with State I 
Legislation I 

The Act provides that states' righ~ . 
re lating to both homes tead and PUl'ChiiSf!_ f 
and leaseback "shall preva il" ifin conuitl 1 
with the Act. G2 Significant and compltlx 
b sues may arise in connection \vith th~ 

interplay of the various aCts. The com· 
ments made above regarding the effecI 
of comparable FCS proviSions of thcnew 
Act on state legislation are appliC'abl~ 
here as well ,li ,'j 

http:propelty.52
http:exhausted.4n
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Other Provisions 
As with PCS, the Act provides that 

i'11HA mu~t II par ticipate in good fait h" 
1 ,taLe mediation programsS' F mHA 
lad previously taken the position t hat 
i ,~s not bound by state law a nd had 
."2rused to participate in mediation. The 
l,~t also provides t ha t F mHA cannot re ­
~\llre , even though u nd er:::ecured , addi­
;t~nal colllatera l nor can it foreclose as 
,_~ as the borrower is current. Go The 
,lId also provides an enha nced right to 
'r:!{)rmation (i ncluding appraisals) on th e 

'lirt of borrowersG6 and fo r an interest 
!te reci u(' tion prog ra m. (}'i rinally, the 
ld encourages PmH A to use t he loan 
fo1'l.l'antee pro@ram to t he maximum ex­
:rnt possible. 

CONCLUSION 
The Act is the latest in a series of 

\Idicial and legis la ti ve responses to th e 
loancial cris is which has plagu ed ag­
~~Itllre since t he early 1980s. The 
,arm Credit Ac t amendments of 1985, 
(haplRr 12 ba nkruptcy legis lation and 
iaJ.10US state agr icultural debtor-orient­
li ,cts (such as H .n . J284 and s. n . 123 
~C.olorado) a ll ha ve created or r esult ed 
iHllbstantia l new r ight s and options for 
fmllf!fS and rancher s in fi na nclal dis­
:'\':'..-;'. The princi pa l benefit of t he new 
.\d may be the abili ty of many bOITow­
m to obtain t he substant ive relie f P l"O­

.~ them by the various acts w ithout 
~ need to resor t to lit igation. Obvi­
;:J.)I,v. the tough casE'S wil! stili have to 
~htigated. 

The Act may well ha ve precipi tated a 
~ificant att.itude shi ft on the part of 
!\:S and F mHA. Comments (and ae­
"") to dat e from off.cials of both agen­
~are indi('at i ve of a softer , more com­
.fomisin g a pproach to worl<ouls. 

!Yhile most of t he a ttention ofl awyers 
fi]lx~ directed to the many unanswer ed 
ttf,tions concern ing t he bon-owe r 
~{h~;;'J leaseback and first right of re ­
"" Iportions of the legis la tion, the most 
i'mftcant provision in the long ru n may 
;ell be the least controversial-Farmer 
be, 

The cu l'rent economic condi t ions in ag ­
'.rolture are fl a t (in some areas) to 
·ii,rl1t1r escalat ing land values, low infla ­
7I.~, improved prices for livestock and 
~bfiveJy s table crop markets, There­
,,",,;t may be t ha t the largest percen­
':go of proble m loans have been iden­
.I'cd and are being dea lt wi th in t he 
;-<Iem. Even though t he"e will cont inue 
,be large numbe.·s of foreclosur es, t he 
i~;i may be over. Wider availabili ty 

of cheaper credi t can only brighten this 
picture, 

Al though the new Act has it s fl aws 
and uncertainties, it is, for the most 
part , a.)Vell-conceived , healthy piece of 
legis lation . If t his relie f, coupled wit h 
Chapter 12 a nd agt'icul tura l debtor r elie f 
legis la tion , had been ava ilab le five year s 
ago, many fa r m e rs and ranchers may 
have been able to s t ay in business. 

NOTES 

1. The Senat.e subs tantially amended 
what started Ollt " H.R. 3030. Thus, the Act 
in its final form is the result of compromise 
betwee n the House and Senate. See, Conf. 
Rep. 100-490, House of Rep., Dec. 18, 1987. 
The Act amends the Farm Credit. Act of t971 
at 12 U.S.C. § 2001 et seq. Hereafter , the 
1971 Act sect ions which aloe a me nded by the 
1987 Act are noted. 

2. Chapter 12 is fOllnd at I I U.S. C. § 1201 
et seq. T he Colorado legislation is H.B. 1284 
(1 986) and S. B. 123 (I~87), both amending 
CRS §§ 38-37-101 et seq. , 38-38-101 et seq., 
38-39·101 et seq., 4-9-501 et seq., and 13·40­
101 et seq. For a discussion of Chapter 12, 
see, M'artin , "The Bankruptcy Judges , U,S. 
Trustees and Fa mil,v Fartner Bankr uptcy 
Act of 1986," 16 The Colo"'ado LawYIff 221 
(Feb. 1987). Fo)" a di scu::ision of the Colorado 
legislati on, sec, Guyer son and Wa tkins. "A 
Rt'view of Agricultural Law: H::trd Times lind 
Hanl Choices," 15 The ColO1'ad.o Lawye1' 629 
(April 1986) and Guyerson and .Block, "Agri ­
cultu ral Lending in a Troubled Economy," 
16 The Colorado La'",,,,, 1773 (Oct.. 1987). 

3. Title:'> VII I. 1I and IV, respecti vely, 
of thf' new Act. 

4. F CS borrower rights are contained in 
Ti tle I, §§ LO I to 11 0 of the Act, amending 
12 U. S.C. §§ 2162, 2199, 2202 and 2219. 
F mHA borrower rights are contained in T itle 
VI, §§ 60 1 Lo 626 of the Act , amending 7 
U. S. C. § 1921 et seq. As of th is writ ing, copies 
of t he Act wer e only available from the Gov­
ernment P linting Office or local congres­
sional representatives, 

5. Although in-depth treatment of t hc::1 e 
subjects is beyond the scope of this article , 
some familiarity with the legislation i8 pre­
sumed. See, note 2, supra . 

6. Title I , Act § 102(a), amending § 2202, 
4. 14A(a)(3). LQans wh ich are excluded m-e 
rural home loans and loans made by the Bank 
fo r Cooperatives. Included Jo~ns are those 
between FeS and its "borrowers," who are 
stockholders within the pes. 

7. Tit le J, Act § 10'2(a), amending § 220"2, 
4. 14A(a)(7). 

8. Id. at 4. 14A(c)(l ). This section r eo 
states the co ntrover~ iaJ "least cost alterna ­
ti ve" which ha'l been the mainstay of FCS 
treatment of dis t re$sed loans and t.he subject 
of much criticism due to its overaH depressan t 
effect on land values. 

9. [d. at 4.14A (e)(2). 

10. Another section of the Act di rects FeS 
t.o "take into considerat ion" iT/ler alia the " fi· 
nancia l capacity" and "management skills" of 
the bOl"Cwer and whether the borrower can 
l'eesta blish a "viab le operat ion." Id. al4. 14A 
(d)(l ). 

II . Id . at 4. 14A(a)(2). 
12. rd. at 4.14A(g). Copies of the policy, 

together with restructure application fOIlTIS 
should be av.ai L~ble from any FeS office. 

13. Ti tl e I , Act &102(a), amending § 2202, 
4.14A(a),(b) and (c). 

14. 12 C.F.R. § 614.4440 ( 987). 
15. Title 1, Act § 106. amending § 2202, 

4. 14. 
16. l d. 
17 . Id . al4.14(d). 
18. Id. at 4.14 . 
19. Farm Cl'edit Act Amen<lmentsof1 98G, 

Dec. 23, 1985, P. L. 99-205, §§ 301-307. The 
regulat ions are found at 12 C. F. R. , Par t 614 
et seq. 
20. The House Report observes: 

Firs t , System lenders have been exceed­
ingly r eluctant to restl1Jcture indi vidual 
loans on a case-by-case basis; and second . 
the tensions and pressures on both borrow­
er s and lenders, brought on by financial 
rlis t res:., have caused collapse of the t radi­
ti onal sense of comi ty and good will be ­
tween t.he Syst.em <l nd its borrowe r/own­
ers. 

H.R. 3030 addresses bolh these prob­
lems for thr ightly by simply requ iring that 
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System lenders restructure non accrual 31. 11 U.S.C . § 1201 et seq. 47 . Tit.!. VI, Act \ 602, 7 U. S.C. l 

loans if such r estructuring is less expensive 32. Some of the many important consid­ 199 1(b)(!). 

for the institution than foreclosure. H. R. erations are 0 ) the likelihood of prevent ing 48. Title VI , Act § 615, 7 U. S. C. §19S1ldl. 

100-225 at 62. a sale by state co\wl. remedies~ (2) I.he exis­ <\9 . rlt. 

2.l. See, e.g. , Aberdeen Producf,ion CTedit tence of other creditors in addition to res 50. Title VI, Ad § 015(c), 7 U.S.C. i 

Assn ll . JctTTeH R(Lnches, Ene ., G~8 F.Su\"l'P. 01' FmHA:, \'3) th e potenba\ tor feasible tear­ 1981\d)(2). 
534 (D. S.D. 1986) and F'armR,l'S Produc tion ganizat.ion under Chaptel' 12 (de tail ed tinan­ 51. 663 F. Supp. 1315 (D. N. D. 198T). 
C'f'ed~ t A ssn ofRichland v . JohnsO'n, 24 Ohio cial analysis of the operation) ; (4) the exis ­ 52. Jd. 
St.3rd 69, 493 N.E .2d 946 (1986). tence of "cram-down" potential ; (5) the exis­ 53. See, note 27, supra. 

22. Comments on th is aIticle by local F CS tence of sufficient cash fl ow to fund living 54. Based on d conversation with DunDe: 
agent (Mar ch 1988). and operating expenses, as well a6 service Rof:,s, Ge nel'a\ Counsel for FmHA, Dell\·e~. 

23. Act § 102, amending § 2202, 4.14A expected debt loads; and (6) whethe r addi ­ CO (Feb. 1988). 
(b)(3) lional time will be beneficial to the debtor's 55. Title VI , Act § 624. 

24. The Act does permit foreclosures if: rehabili tation efforts. See, e.g., And erson & 56. Jd. 
"the loan cO\!<lteral will be dest royed, dissi­ Morns, Chapter 1:2 F(~Y)n, Roo'l'ganiza.tions, 57. 'Tllle VI, Ac t § 610, amendi! lg 7U.s.C 
pated, consumed, concealeci , or permanently ~ 2.01 et seq. (1987). § 1985(c), 385(c) . 
r emoved from the S tate in which the collat­ a3. Jd. at § 9.22. 58. Jd. at 335(e)(I)(E). 
eral is loca ted ." Jd. at 4. 14A(j). 34. Title 1, Act§ 108 ,arnending§2219(a) . 59. Jd. at 335(e)(I)(8 ). 

25. Comments r egardingcurrenl FeS pol­ 35. Jd. 60. Title VI , Act :;; 611 , amenc\lng7U.S.l' 
icy are based on a conversation with Terry 36. See t.ext accompanying note25, S1tpm. § 1985(0, 335(f). 
Gutchenritter, V.P. in Charge of Special 37. See, note 27, SUp1·o,. 61. TiUe Vl , Act *614, amcnding 7U.&C 
Credity Operations, Farm Credit Ser vices, 38. See. note 2, supra. . §2000, 352. See also, 7 C.F.R. ~ 1955(1H8~1 . 
Wichita, Kansas (F eb . 1988). 39. Title I , Act § 108 , amending § 2219(a) , 62. Title VI, Ad § 610, amend ing i U.S.c. 

26. Jd. 436(h). § 1985(c) , 335(e)( I )(E); Ti tle VI, Act j 61., 
27 . See, e.g., H.R. 100-295 , 100th Congo 40. See, Tllle I, Act ~ 103 (amending ~ amending 7 U.S.C. § 2000. 

1st Sess.', S.R. 100-230, 100th Congo 1st 2219 by adding 4. 13), 104 (amending § 2200 , ()'3. See text ac~ompanying note~ :j~ ~:\,1 ; 

Sess.; and Coot Rep. 100-4.00, 1OOt"h Congo <1 .1311,) 105 (amending \ 1201, 4.L3\B)), 107 3<d , tnqJ1·o, . 

lst Sess . \Dec. 18, 1981). \amending ~ 2202, " art C , Title W by ,dding M. Title V , Act S 50~\a),1 U .S.C. \\\tll. . \ 
28. F orms shou\c\ be ava1\ab\e at aU F CS 4.1m), 109 \amending § 2201 , <1.13) , and Title 65. TItle V \ , Act ~ I.)M , amen\\ln~7\:,~r 

offices, V, Act § 503\b). S 1921 , 307. . 
29. Title 1, Act § 102\,), amending § 2202, 4.1. Title Vl, Act § 615, 7 U .S.C. § 353(c)\5) 66. Tit\e VI, Act ~ 609, amf.m\in~~ l.~.c. 

4. 14A(.)(1). (1981). § 1981B. 
30. Edward M. KimmeJl, Senior Staff At­ 42 . Jd . • t § 353(2) and (3) . 67. Tille VI , Act § 613, amendillg7 r. ~.r. 

torney) has prepared a sa mple motion which 43. Jd. at § 353(1 ) . nd (e). § 1999, 35 1. 
may be obtained from the Family Farm De­ 4•. ld. at § 353(b). 68. Title Vl. Act. § G25 . 
fense Fund , 1334 G. St.reet, N. W. Wash. 45 . Jd. 
D. C. 20005, or from the author . 46. Jd. at § 353(g). 
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The CBA AgTicultural Law Section Council is soliciting articles of general interest and of any length wri tten by 
III 

lawyers for laypersons for submission to ag1'icultural periodicals and newspapers. Contact Edith Clark, 19039 E. Plaza 
Dr. , Parker, CO 80134, (303) 841-5900. 

The CBA Agricultural Law Section is also preparing a resource list of experienced agriculture lawyers willing to 
provide advice and assistance to other lawyers whose cases involve agriculturally related issues. Volunteers please 
submit names and specialty area to chair Stow L. Witwer, Greeley National Plaza, #550, Greeley, CO 80631, (3031 
623-4128. 
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Legislative Action Report 
contin'ued frorn page i i 

will be included , as w~lI as data compiled on ~entencing 
practices and docket management. Each evaluation will in ­
clude an intervi ew with the judge who is being evaluated, 
and each judge will be given the opportunity to respond to 
the results of the surveys and studies. 

Voter Information: 
Before retention elections, the results of the evaluations 

will be made available to the press and general public. Ev.lu­

ation results will be presented as narrative profiles of the 
judges with specitic recommend a.tions for or against retell· 
tion. 

Funding. 
First-year costs are estimated at $96 ,000 and second-year 

costs at $78,300. The bill would allow private and federal 
funds to-De used to establish the program, and the program',; 
implementation would be depend ent on the availability of 
funds. The bill has passed the House and the Senate. At Ihe 
time of thi8 writing, it is on the Governor's desk awaiting 
signature. 
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