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agricultural crisis which has swept
the country has prompted the fed-
overnment, as well as many state
vernments, to enact “remedial” legisla-
signed to assist farmers and ranch-
viost of this remedial legislation has
tically and unilaterally altered the re-
mship between the agricultural lend-
its borrower. For example, new
ead exemptions have been created
‘armers and ranchers, the right to re-
il and sell machinery and equipment
HE8 been significantly altered, and a new

Wapier 12 bankruptey chapter was re-
LY created.! At the time this remedial
tion was being enacted, critical
idments were made to the state and
_Statutes governing the creation,
10n and enforcement of security in-
in farm and ranch products.
gricultura] lenders and their coun-
uld be aware of these new rules
fmi_m'e to comply can result in a sec-
nder becoming unperfected and un-
- In addition, existing legislation
uently ignored or improperly com-
ith, resulting in devastating losses
ders. This article intends to assist
3 Sel in dealing with the ever-changing
B_ﬁfstate and federal legislation affect-
= dgricultural lending.
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FOOD SECURITY
ACT OF 1985

The Food Security Act of 1985 (“FSA™)
was signed into law by President Reagan
on December 23, 1985, and became effec-
tive one year later on December 24, 1986.7
This new legislation contains certain fed-
erally mandated filing requirements which
drastically alter the “farm products excep-
tion” of the Colorado Uniform Commer-
cial Code (“UCC”).” The bill preempts all
state statutes pertaining to the perfection
or creation of a lien in farm products.”
Accordingly, it is mandatory that the fed-
eral statute be complied with; mere re-
liance on the Colorado UCC will be
insufficient.

It has long been the statutory rule in the
state of Colorado that a buyer in the ordi-
nary course of business generally takes
free and clear of all security interests
created in the goods by its seller unless
the goods in question are “farm products.”
A buyer of farm products generally was
subject to the security interest, and the
lender could enforce its security interest
againsl the purchasers of those products.”

Exceptions were made for lenders who
waived the lien and authorized the sale
either through direct waiver or implied

waiver, such as “course dealing™ or “usage
and trade.”® The FSA removes this farm
product exception from the UCC and al-
lows a buyer in the ordinary course of
business to take free and clear of all len-
ders’ security interests. The only way that
a lender can assure that its security in-
terests will be effective against the pur-
chasers of the farm products is to comply
with the FSA provisions.

The FSA mandates that each Secretary
of State throughout the country will be
responsible for the creation and adminis-
tration of a “‘certified central filing system”™
covering all farm products.” Each lender
will be required to file a separate UCC
financing statement in this system. The
central filing system 1s intended to give
seilers, purchasers and lenders immediate
access to borrower information. It should
accomplish the following tasks:

1) Organize financing statements ac-

cording to farm products;

2) For each category of farm products,
maintain an alphabetical listing by
debtor’s last name;

3} Maintain a numerical index accord-
ing to the social security number of
each deblor;

4) Maintain UCC filings geographi-
cally by county;
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5) Muaintain UCC filings by crop year;

6) Maintain a cross-index of all buyers
of farm products, including agents
and commissioned brokers; and

7) Regularly distribute to each buyer,

agent or commissioned broker a
copy of the master list of all UCC
filings for the farm product or com-
modity in which that broker deals.®

If there is a central filing system in exis-
tence and the lender has not made a central
filing in that system, the lender has no
valid lien that can be enforced against the
purchaser. To the extent that a central fil-
ing system is not in operation as of the
effective date of the statute, December 24,
1986, the only option the secured party
has is to give direct prenotification to each
and every potential purchaser of the farm
products annually. Prenotification re-
quires notifying the polential buyer or
broker of: (1) the name and address of
secured party; (2) name and address of the
debtor; (3) social security number of the
debtor; and (4) a description of the farm
product, location of collateral, and crop
year, if applicable.

At this time, the Colorado Secretary of
State does not have a central filing system
as mandated by the FSA. In (act, because
of the complex nature of the filing systein.
many states have not implemented a cer-
tified central filing system. In Colorado,
lack of funding and inadeguate computer
capability appear to be the problem. Thus,
the only option that secured lenders in
Colorado now have is to directly notify
each and every potential purchaser of farm
products as to the existence of the lender’s
lien in those products. Unless the secured
party has directly notified each potential
purchaser of the products, it has no lien
in those products which can be enforced
against the ultimate purchaser.

It should be noted that the FSA does
not alter the enforceability of a security
agreement by a lender directly against a
borrower. Improper sale of collateral by
a debtor still provides a basis for a breach
of contract or conversion ciaim by the lend-
er. The federal statute only alters the Tend-
er’s right to pursue the ultimate buver of
the farm products. Lenders should revise
present loan documents to strengthen their
rights against the borrower by including
the following new clauses and covenants:

1. The borrower is reguired (o list, and

regularly updale, all purchasers of
the farm products of the borrower.

2. The borrower expressly allows the

lender to notify directly any and all
purchasers of farm products as o
the lender’s claim of a security in-
terest in those products.
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Revised UCC-1  hnancing  statements
should be utilized so that when the central
filing system is created, the lender can
comply immediately (suggested forms
have been developed by the Colorado
Banker’s Assoctation). As a matter of bus-
iness operations, the lender should com-
pile a list of all purchasers of farm products
inits area. This may include grainelevators
and livestock auction houses in other slates,
since fann products can easily be trans-
ported [or sale across state lines. Direcl
prenotification 1o all known purchasers or
brokers of farm products shouid be a first
priority in the administration of agricul-
tural loans.

The changes made by the FSA should
not be looked upon lightly. The lender
frequently is able to recover on an agricul-
tural loan simply because there was a
“deep pocket” in the form of a grain
elevator or livestock auction house against
whom the security inierest could be en-
forced. The lender will not have this abii-
ity unless compliance with the FSA has
been accomplished.

HOUSE BILL 1284

The enactment of Colorado House Bill
("H.B.") 1284, which was signed into law
by former Governor Lamm on April 18,
1986, has been one of the most controver-
sial pieces of state legislation in the ag-
ricultural community in quite some time.
In fact, substantial revisions and amend-
ments were recently adopted and set forth
in Senate Bill ("S.B.”) 123, which was
signed into law by Govermor Romer on
July 1, 1987.% S.B. 123 repeals some, but
not all of the provisions of H.B. 1284.
Moreover, H.B. 1284 still applies to those
real estate foreclosures, UCC court ac-
tuons. and Forcible Enitry and Detainer
("FED"} court actions initialed prior (o
July 1, 1987.'"" Accordingly, a working
knowledge of H.B. 1284 is sull impor-
tant.'" A basic review and update [ollows.

As presently structured, H.B. 1284 (as
well as S.B. 123) amends Article 9 of the
Colorado UCC, the Colorado Real Prop-
erty Foreclosure and Redemption statutes,
and the Colorado FED statute.'” H.B.
1284 has a sunset date of January 31,
1990.

Amendments to the UCC—
Secured Transactions

No Right to Passession upon
Default without Court Order:

Section 2 of H.B. 1284 amends CRS §
4-9-503. which deals with a secured
party’s right lo take possession of farm

chobe

and ranch collateral alter default. Prigr
this amendment. a sccwmed party, unleg
otherwise agreed (o by the parties. had th,
right upon default to tuke possession o,
the collateral without judicial process jj
no breach of the peace would result fropy,
such action. H.B. 1284 changes this rule
with respect 1o collateral which is farm o
ranch machinery or equipment, livesiock.
or feed or inventory held for livestock ang
used by a debtor farmer or rancher (“Prq.
tected Property”™) The bill provides the
general rule that a secured party may only
take possession of Protecied Property puy-
suant 10 a court order.'” There are three
exceplions 1o this new rule:

L. I there exists clear and convincing
evidence that the deblor has vacated
or abandoned the Protected Prop-
erty, a court order is not required.

2. If the debtor voluntarily surrenders
the Protecled Property to the secured
property and waives the provisions
of CRS §4-9-504(6) and (7)((lea]ing
with notice requirements and re-
quirements of sale or contractual dis-
position of the Protected Property),
no court order is required.

3. If the secured party is relieved from
obtaining a court order pursuant lo
the provisions of CRS §§ 4-9-504(7)
and 4-9-506(2)(b) or (2)(c}, no court
order Is required. These sections
deal with debtor’s failure to pay for
the Protected Property pursuant to a
court-approved plan to cure default
{discussed below), evidence of debt-
or’'s bad faith, or evidence of debt-
or's intent to abuse the proceedings
provided under H.B. 1284."

Debtor's Right 10 20-Day Notice
And Right to Cure Default:

H.B. 1284 amends CRS § 4-9-504,
dealing with the secured party’s right 10
dispose of collateral after default. As
amended, a debtor'® must recerve at least
twenty days” notice of the sale or proposed
contractual disposition of the Protected
Property. This minimum twenty-day no-
tice requirement may not be waived prior
to default

Provisions concerning the debtor s right
to redcem Protected Property were also
amended. ' The term “redemption” is re-
ally a misnomer for the right to cure,
which is the right actually created. S.B-
123 corrects this misnomer by clarifyng
that the right o cure the default is what
is intended.'” H.B. 1284 provides that th
deblor may (ender to the court, at any Hme
before the secured party has disposed of
collateral or entered inlo a contract of 1S
disposition or before the obligation has
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been discharged, cither a current lump
sum paymenl or a payment agreement. If
the debtor 1enders the former, the amount
tendered must be equal to an amounl
which will cure the past due payment(s),
exclusive of any acceleration of indebted-
ness, with interest from the date of default
at the default rate specified in the original
instrument. If not specified, the amount
tendered should include interest at the
original rate specified in the original in-
strument plus reasonable costs of the sec-
ured party and attorneys’ fees approved
by the court.

If a payment agreement is tendered, the
agreement must contain a plan to pay dur-
ing the then-current crop year, the sum
described above for a lump sum payment
plus the regular rate of interest provided
in the loan document to the date of pay-
ment. However, the debtor must show that
such payment will be made from the pro-
ceeds of crops of livestock presently grow-
ing or raised, or to be grown or raised in
the future on the debtor’s farm or ranch,
and the court finds said agreement with
the accompanying plan to be reasonably
feasible, fair and equitable.

The secured party has the right to pre-
sent its own evidence on the feasibility of
the payment agreement. [f the court finds
the agreement to be reasonably feasible,
fair and equitable, the agreement with per-
formance thereof shall be sufficient tender
of redemption. In the event the debtor
breaches the agreement, upon motion of
the secured party after a hearing, the sec-
ured party may proceed to dispose of the
Protected Property without further notice,
court order or right of redemption. On the
other hand, if the court finds the plan not
feasible, fair, or equitable, the tender shall
be insufficient to redeem.

it should be noted that if the secured
party fails to object to the tender, the ten-
der shall be deemed accepted by the se-
cured party subject to performance. H.B.
1284 requires that the debtor act in good
faith and without an intent to abuse the
provisions of law, and, in the event the
debtor is found to be acting in bad faith
or with the requisite abusive intent, the
secured party may proceed to dispose of
the Protected Property without further
notice, court order or right to redemption.

Debior's Right to Submit Payment
Plan to Purchase Collateral at Sale:
The debtor has the right to submit a
payment plan (for the purpose of purchas-
ing the collateral) to the court, provided
the plan is served upon the secured party
not less than ten days prior to the sale or
proposed contractual disposition of the
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Protected Property. The debtor’s plan con-
stitutes an offer by the debtor (o purchase
the Protected Property from the secured
party under the terms as set forth in the
debtor’s plan. The secured party must ac-
cept the debtor’s offer, provided the sec-
ured party intends to proceed with the dis-
position of the Protected Property. More-
over, the debtor's offer as embodied in
the debtor’s plan must be the “most favor-
able” offer or must be equal to rhe mosl
favorable third-party offer.'®

In determining which is “most favora-
ble,” H.B. 1284 provides that lime value
of money concepts {i.e., discounting) will
be utilized. Whether discounting is the ex-
clusive consideration 1o be employed in
determining which offer is “most favora-
ble” is unciear.'? If discounting is the ex-
clusive consideration, a future payment
by the debtor (equal after applying time
value of money concepts to an up-front or
present-day payment by a third party) will
be always be the most favorable. However,
the most favorable offer, practicaily speak-
ing, would be that offer which brings
monies 1nto the secured party s hands prior
in time, thus enhancing the secured party’s
cash flow. With such cash flow consider-
ation in mind, a lump sum payment in the
future by the debtor would not be as favor-
able as a present-day payment or annuity,
regardless of discounting equality. It is
possible to read H.B. 1284 in such a way
as to disregard cash flow considerations
and to use time value of money concepts
as the exclusive inquiry in determining
whether the debtor’s offer is “more favor-
able” or equal to the best third-party offer.

Once the debtor has timely submitted
its payment plan, the secured party may
accept the plan or contest its validity and
feasibility. If the secured party decides to
contest the plan, the secured party must
pelition a court of competent jurisdiction
to determine the validity or feasibility of
the plan. If the court finds the plan feasi-
ble, the court will enter an order declaring
the amount which the debtor is able to pay
during the prescribed crop year and fix
the present discounted value thereof.
However, if the court finds the plan is not
feasible, the debtor will be deemed unable
lo render payment as required by law, and
the secured party may dispose of any or
all of the Protected Property of the debtor
without further proceedings and without
further notice or court order.

Under H.B. 1284, the secured party is
not required to sell the Protected Property
to the debtor, and thereby not required to
petition a court. if the offer, sale or other
disposition is not commercially reasona-
ble.?® In fact, a secured party can elect

October

not to sell the property at all. However

if the property is to be soid, the statu[e
provides that it is not commercially reasop.
able for a secured party (o sell, lease of
otherwise dispose of any or alt of the Prg.
tected Property for less than the amoup;
which the debtor is able 1o pay during the
then-current crop year. This determination
as (o commercial reasonableness is (o be
made by the secured party subject to thoge
portions of the statute which provide thay

if the secured party intends to proceed Witl';
the disposition of the Protected Property,
it must sell it to the debtor if the debtor’g
offer is the most favorable or equal to the
most favorable third-party offer.?’

Any court proceedings provided for
under H.B. 1284 are to be given priority
by the court and will be heard over af]
other matters. The statute’s provisions
amending the UCC-—Secured Transactions
are to be repealed effective January 31,
1990.%

Amendments to Colorado’s Forcible
Entry and Detainer Statute

Qualified Farm Owner-Tenant:

H.B. 1284 amends CRS § 13-40-101
et seq., Colorado’s Forcible Entry and De-
tainer statute, by granting certain rights of
continued possession and purchase to per-
sons who meet the definition of a “Qual-
ified Farm Owner-Tenant (“’I‘f:n:‘mt").23

There has not been a great deal of liti-
gation concerning eligibility as a Tenant,
apparently due to the settlement of most
of these types of disputes. However, in
the 1987 case of Tuttle Farms v. Travelers
Insurance, Jufdge Arends ruled that a cor-
poration could qualify as a farmer owner-
tenant and that the rights created by H.B.
1284 are not limited solely to “natural per-
sons.”** In addition, Judge Arends deter-
mined in this case that a farmer or rancher
who has leased property to a third party,
to the extent that the lease was in effect
on the date that the foreclosure action was
initiated, did not qualify as a farm owner-
tenant because the farmer or rancher was
not in actual possession of the subject prop-
erty. The decision has not been appealed;
apparently it will be published soon.

The Tenant's Right 10
Continued Possession:

A Tenant may retain possession of the
property provided the person agrees in
writing (o lease the property for the ¢rop
year from the owner on “fair and reason-
able” terms.* Generally, fair and reason-
able terms would be prevailing terms i
the area. However, H.B. 1784 does make
specific reference to rents.”’
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Recently, in Turtle Farms, Judge Arends
ruled that a 12 percent rate of interest
would be an appropriate rate of compensa-
tion to a secured party for “delayed rent.”
The determination of the appropriate in-
terest rate 18 to be made on a case-by-case
busis. Moreover, Judge Arends entered
into an analysis of a third-party or compet-
ing lease situation and determined what
rights a qualified farm owner-tenant had
under H.B. 1284 in such a situation.
Again, the analysis of competing lease
situations is fact specific.*™

This forced lessor/lessee relationship is
subject to a finding by the courl that the
lease is reasonably feasible. fair and equit-
able and that the Tenant can reasonably
be expected to perform under the lease.
H.B. 1284 makes it clear that the Tenant
is not to be denicd a lease (o the property
solely because the Tenant’s financial con-
dition is less favorable than that of a third-
party offer.?’

Right of First Refusal:

H.B. 1284 also provides that a Tenant
is entitled to a right of first refusal to ac-
quire property from a selling owner. The
statute requires thal the selling owner sub-
mit its third-party offer to the Tenant or
at least ninety days before the anticipated
closing date.?®

Amendments to Colorado’s
Foreclosure Statutes

Provision for “Agricultural
Homestead Real Estate™ :

H.B. 1284 amends the redemption rules
with respect to agricultural foreciosures
by carving out from foreclosed agricul-
tural real estate a portion of the property
which the statute terms “Agricultural
Homestead Real Estate” (“Homestead
Property”).” In effect, H.B. 1284 allows
a forced division of the agricultural real
estate by permitting the owner to redeem
less than all of the property from a foreclo-
sure sale. This is the Homestead Property
portion, which generally will consist of
the owner’s residence, with reasonable ac-
cess to domestic water and mineral rights.
The Homestead Property portion may not
contain more than five acres unless the
consent of the secured lender is obtained.
However, there is a forty-acre cap on what
may be carved out as Homestead Prop-
erty,*?

H.B. 1284 attempls to provide certain
safeguards for the secured lender. The
Homestead Property may not contain a
facility material to the operation of the
remaining agricultural real estate nor may
the Homestead Property or the use of it
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materially interfere with the access (o
waler rights nsable on the remaining ag-
ricultural real estate. Furthermore, the
Homestead Property may not materially
interfere with access to the agricullural
real eslale. The cost of redeeming the
Homestead Property will be an amouni
equal to its fair market value portion plus
interest, together with its share of taxes
and }cq)ther proper charges provided by
law. ™~

Amendment to Colorado
Banking Laws

H.B. 1284 amended CRS § t1-8-101
(d), 1o provide that assets acquired by a
state bank to satisfy indebtedness are sub-
ject to the provisions of the statute and
assels entered on the books of the bank
shall not be categorized as classified as-
sets.”* This provision will be repealed ef-
fective January 31, 1990.

COLORADO LEGISLATIVE
UPDATE

Senate Bill 123

S.B. 123 became effactive on July 1.
1987, and has a sunset date of January
31, 1989. The bill was the work product
of a broad spectrum of individuals and
entities, including the Department of
Agriculture of the State of Colorado
(“DOA™), the Colorado Bankers Associa-
tion, the Farm Credit System, and the
Rocky Mountain Farmers Union. It should
be remembered that H.B. 1284 still
applies to “all court acttons” initiated prior
to July 1, 1987.** S.B. 123 provides for
major revisions to H.B. 1284 for those
“court actions” filed after July 1, 1987.

UCC Repossessions and
Sales/Mandarory Mediation:

One significant change is in the area of
UCC repossession and sale of “Agricul-
tural Personal Property” such as machin-
ery and equipment. There is now a forty-
five-day mandatory mediation period
based upon the lowa mediation law. The
Colorado DOA will act as a [arm media-
tion program coordinator and will help
select mediators. The DOA is given a
period of minety days in which to oblain
contracts with appropriate mediators or
mediating companies. Once the program
is running, user fees of approximately $30
per hour per participant will be charged.”®
It is only after mediation efforts have
failed that access to the courts will be al-
lowed. It is the burden of the secured party
to file a request for mediation with the
mediation program coordinator.

OC‘Fober

Once Lhe request for mediation is filed
the debtor and the creditor must appegy
for an initial consultation with the med;.
ator within twenly-one days. A final medj.
ation hearing must be held with forty-tyq
days; the medialion period expires at the
end of forty-five days. If the debtor faj|s
to appear at either of the mediation seg.
sions, all mediation rights are logt
Moreover, the mediation rights can pe
waived. At the end of a forty-five day
period from the dale the request for medj.
ation is filed, the mediation coordinator
either will have been successful, resulting
in a mediated agreement or a statement
that mediation cfforts have failed will be
issued. At that point, the secured creditor
can initiate courl action or self-help to re.
possess and sell the farm machinery and
equipment.

It appears that the mandatory mediation
requirements only pertain to Agriculturai
Personal Property, which includes farm or
ranch machinerv or equipment, livestock,
or feed or inventory held for livestock or
otherwise used by the debtor farmer or
rancher. A debtor who owns agricultural
real estate or a secured party of such a
debtor may request mediation of the in-
debtedness by applying to the farm medi-
ation program coordinator. However,
mediation of agricultural real property
loans appears voluntary, whereas media-
tion of Agricultural Personal Property
loans is mandatory.

S.B. 123 also clarifies that a debtor is
given the right to cure past due payments
by tendering the “cure amount” in cash,
As previously discussed, this corrects the
misnomer created by H.B. 1284 pertain-
ing to “redemption” of Agricultural Per-
sonal Property.?’ In order to preserve the
debtor’s right to cure a default, $.B. 123
makes it mandatory upon a secured cred-
itor that a notice of default and right to
cure he mailed to a debtor notifying the
debtor that it has a forty-five day period
in which to cure its default. The forty-five
day cure period is timed to run simultane-
ously with the mandatory mediation period
of forty-five days. Accordingly, a secured
party will want to mail a notice of default
and right to cure and to file a request for
mediation simultaneously so that either
cure will be made or a mediation will have
occurred during the same forty-five day
period.

At the end of that forty-five days, as
suming there has been no successful medi-
ation or cure, the secured creditor can pro-
ceed with repossession and sale of Ag
ricultural Personal Property under the
UCC without any further interference
from S.B. 123. All applicable UCC provi-
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sions regarding commercially reasonable
sales still apply. Nothing in S.B. 123 ex-
cuses a secured party from complying with
other applicable UCC provisions.

S.B. 123 makes it clear that @/l of the
rights conferred upon a borrower by S.B.
123 may be waived at any time. The
waiver requirement is analogous to the
“informed consent” waiver typical of UCC
transactions. >

Agricultural Real
Estate Foreclosures:

S.B. 123 makes signiticant revisions to
the foreclosure of agricultural real estate
and a separate five-acre parcel, which is
now known as the “agricultural resi-
dence.” S.B. 123 applies to all outstanding
mortgages and deeds of trust on agricul-
tural real property which existed as of Jan-
uary 1, 1986, and all refinancing of these
obligations wunless the Joan is refinanced
through a new lending institution or the
borrower waives all S.B. 123 rights on an
“informed consent” basis.*’

When a secured party forecloses on ag-
ricultural real property, the notice of elec-
tion and demand filed must disclose that
agricultural property is involved and that
special redemption rights apply. In turn,
the debtor must file a notice of intent to
exercise the agricultural residence rights
not less than five days prior to the C.R.C.P.
Rule 120 hearing, or no later than thirty
days after service of a complaint if a judi-
cial foreclosure is involved. The notice of
intent to exercise the agricuitural residence
rights must also contain a survey of the
five acres to be redeemed. The debtor must
pay for the survey.*

At the Rule 120 hearing, or during a
judicial foreclosure proceeding, the court
may order a bifurcated sale of the agricul-
tural residence and the remaining property
known as the agricultural real estate.*' If
all of the statutory requirements for a
bifurcated sale are met, there will be two
separate sales, two separate certificates of
purchase, two separate trustee deeds, two
separate bids, and two separate chances
for the debtor to redeem. The redemption
period remains at six months, except that
in the case of agricultural real estate or
the agricultural residence, the debtor is
given an additional five days at the expi-
ration of all other redemption periods in
which to redeem. Redemption must be in
cash. Moreover, if the farmer intends to
exercise a right of redemption, a notice of
intent to redeem must be filed not more
than thirty days prior to the expiration of
the original six-month period. If no intent
to redeem is filed, the debtor loses all
redemption rights.*?
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FED Actions:

The definition of a Tenant, as estab-
lished by H.B. (284, has not been
changed. Once a secured party obtains title
to real estate, a FED action must be
brought to remove the farmer or rancher,
unless a voluntary surrender can be effec-
tuated. Once a FED action is filed. a Ten-
ant has the right to submit a lease offer to
the secured party similar to those estab-
lished by H.B. 1284, Moreover, a first
right of refusal to buy the real property if
it is to be sold is also preserved.

Perhaps the most significant change ef-
fectuated by S.B. 123 concerns this first
right of refusal. The first nght of refusal
to the former owner seems to expire ninety
days after the ex?iration of all redemption
rights expires.™ Accordingly, the first
right of refusal does not continue on in
perpetuity as it did under H.B. 1284. The
farmer must be in a position to close on
terms equal to or betler than the competi-
tion within thirty days after exercising its
right of first refusal.

Other Provisions:

Finally, S.B. 123 specifically prohibits
certain entities and persons from purchas-
ing real property or other collateral at
sales. This was apparently done in a re-
sponse to actions of lenders using straw-
men to make questionable bids at foreclo-
sure sales and other auctions.*

OTHER LEGISLATION

The 1987 session of the Colorado Legis-
lature has, in addition to S.B. 123, dealt
with a variety of statutes affecting agricul-
ture and agricultural lenders. One of the
new legislative proposals has already been
defeated in the legislature, while another
15 still alive.

House Bill 1114 provides that suppliers
of seed, feed, fertilizer, utilities, and other
agricultural matertalmen have an unre-
corded first lien in the agricultural crop.
This first lien would be superior to even
recorded lenders’ liens, The bill was op-
posed in the House Agricultural Commit-
tee by the Colorado Banker’s Association.
The bill was significantly amended to re-
quire that the agricultural supplier’s lien
be recorded and that priorities will be de-
termined based upon the chronological
order of filing. The bill has now passed
out of the House Agricuitural Committee
and was pending before the House Ap-
propriations Committee when the legisla-
ture recessed in August.

Colorado counsel should also be aware
of CRS § 38-20-102, which specifically
creates an agistor’s lien for one who pro-

Oc‘t()

vides boarding and care of livestock
statute _has been in effect for sey,
years.*?

House Bill 1218 was introduced
the legislature o provide for a broad ¢
inition of earnings of farmers and
chers. Earnings would be exempt fp
attachment and garnishment in a map
currently provided for other wage ea
ings. Up to 75 percent of the present f
market value of income from the sale
crops, livestock, poultry, dairy produc
and agricultural products grown woq
have been considered exempt earning
The bill passed out of the House Agric,
tural Committee and was pending in t
House State Affairs Committee whep
automatically died due to deadlines in )
Committee. It is unclear at this tin
whether the legisiation will be rej
troduced at the next session of the Col.
rado legislature. It should be noted th
H.B. 1218 closely parallels a dectsion «
the U.S. Bankruptcy Court in Colorag
which provided for a wage-eamer exem)
tion in an amount equal to 75 percent ¢
gross proceeds from the sale of crops ¢
livestock. *®

PACKERS AND
STOCKYARDS ACT

The Packers and Stockyards Act (“PSA™
was enacted in 1921 (o assure fair trad
practices in the livestock marketing an
meatpacking industry.*” It was amende
in 1976 10 provide livestock suppliers witl
a statutory trust that was designed to pre
vent the kinds of losses experienced by
such suppliers in the American Beer Pack-
ers bankruptcy proceeding. In that pro
ceeding, a finance company possessing
valid and perfected security interest in the
meal packers' accounts receivable and in-
ventory received the benefits of its collat-
eral to the detriment of the livestock
suppliers possessing over $20 million i
unpaid unsecured claims.”®

The statutory trust created by the 1976
amendments constitutes a valuable rem-
edy to unpaid livestock suppliers and their
assignees and poses a serious problem to
lenders financing packers involved in in-
terstate commerce. The PSA and its sub-
sequent amendments were adopted as re-
medial legislation and have been con-
strued liberally by the courts.*”

Characteristics of
Statutory Trust
The statutory trust provision is con-
tained in § 196 of the 1976 amendments
to the PSA and provides in relevant part:
(b) All livestock purchased by a packer
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t;, in cash sales, and all inventones of, or
~ receivables or proceeds from meat,
meat food products or livestock prod-
ucts derived therefrom, shall be held by
such packer in trust for the benefit of
all unpaid cash seller of such livestock
until full payment has been received by
such unpaid seliers; Provided, That any
. packer whose average annual purchases
do not exceed $500,000 will be exempt
from the provisions of this section. Pay-
ment shall not be considered to have
been made if the seller receives a pay-
ment instrument which is dishonored;
Provided, That the unpaid selier shall
Jose the benefit of such trust, if in the
evenl that a payment instrument has not
‘been received, within thirty days of the
- final date for making a payment under
section 228b of this title, or within fif-
~ teen business days after the seller has
received notice that the payment instru-
ment promptly presented for payment
- has been dishonored, the seller has not
preserved his trust under this subsec-
tion. The trust shall be preserved by
giving written notice to the packer and
by filing such notice with the Secre-
& fary %
~ The res of the trust consists of all live-
A stock purchased in cash sales, whether or
not such livestock has been patd for by
‘the packer, all inventories of meat food
products or livestock products derived
therefrom, and all receivables and pro-
teeds thereof.®! The packer, and not the
- person seeking to enforce that trust, pos-
- iesses the burden of proving certain Jive-
~ Sluck or the products and proceeds thereof
- were not derived from cash sales. If the
livestock derived from cash sales or the
‘Proceeds and products thereof have been
. tommingled and cannot be segregated
 from their non-cash sale counterparts, all
- Ul the disputed assets will be subject to
' the statutory trust. A lender or other third
- Party who has repossessed or disposed of
the livestock, meat products or livestock
- Products and been paid the proceeds
;lhcreof will be required to disgorge such
© #8552t 1o the unpaid cash sellers. ™
‘ The statutory trust was intended to
- Preempt conflicting state laws.>* The trust
_;does not create a statutory lien that may
.".Pe avoided by the trustee-in-bankruptcy
O debtor-in-possession under the Bank-
- fUptcy Code. Instead, the assets subject
- Othe trust are not considered to be part
- Of the debtor’s estate, ™
. All sellers, and not only producers of
- 'I¥estock, are entitled to invoke the statu-
- oty trust. In addition, assignees will be
‘Afforded the same protection granted to
livestock sellers under the PSA.

L1}
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Requirements for Enforcement of
Statutory Trust

The statutory trust will not be enforced
unless five elements can be demonstrated
in a full and complete manner. First, the
disputed assets must consist of “livestock”
or the proceeds and products thereof, The
PSA defines the term “livestock™ as “cal-
tle, sheep, swine, horses, mules, or
goats—whether live or dead.”® The PSA
regulates and licenses live poultry dealers
and handlers; however, sales of poultry
are not subject (o the trust provisions of
the PSA.

Second, the livestock must be pur-
chased by a “packer” whose average live-
stock purchases exceed $500,000 per
year. The term “packer” is defined in §
191 of the PSA as follows:

When used in this chapter the term

“packer” means any person engaged in

the business (a) of buying livestock in

commerce for purposes of slaughter, or

(b) of manufacturing or preparing meats

or meat food products for sale or ship-

ment in commerce, or (¢) of marketing
meats, meal food products, or livestock
products in an unmanufactured form
acting as a wholesale broker, dealer, or
distributor in commerce.®’
The PSA provides that a packer must be
“engaged” in one of the activities de-
scribed in § 191. Being engaged in an
activily requires more than a single act or
tfransaction or an occasional participation
in such activity.®

The courts have adopted a broad defini-
tion of the term “packer” under the PSA.
In Safeway Stores, Inc. v. Freeman,” the
court heid that supermarket chains were
“packers” if these companies operated
centralized facilities to process the meats
which were sold in their retail stores.
Likewise, in Bruhn's Freezer Meais v.
U.S. Department of Agricu[ture,w the
court found that freezer plant operators
(who cut up sides and quarters of beef into
consumer cuts, boned and ground meats,
and then trimmed and wrapped individual
cuts and froze prepared meat to preserve
it) were engaged in “preparing” meats and
were “packers’” under the PSA. Finally,
in In re G&L Packing Co., Inc.,® the
court held that sellers of livestock to a
slaughterer were entitled to have the stat-
utory trust impressed upon the accounts
owing to its sister company, a meat pro-
cessor, on the theory that the slaughterer
and meat processor formed a single “pack-
er’ under the PSA.

Third, the sale must constitute a “cash
sale.” The term “cash sale” is defined in
§ 196(c) of the PSA:

(c) For the purpose of this section, a
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cash sale means a sale in which the
seller does not expressly extend credit
to the buyer.®
A sale will be presumed 10 be a “cash
sale” unless the seller or its duly au-
thorized agent® executes and delivers a
written agreement to a packer that waives
the trust provisions of the PSA_** The writ-
ten agreement must incorporate or contain
equivalent language to the following
waiver promulgated by the United States
Department of Agriculture (“USDA):%
On this date [ am enlering into a written
agreement for the sale of livestock on
credit to . a packer,
and | understand that in doing so [ will
have no rights under the trust provisions
of section 206 of the Packers and Stock-

yards Act, 1921, as amended (7 U.S.C.

196, Publ.L. 94-410), with respect to

any such credit sale. The written agree-

ment for such selling on credit

Covers a single sale.

Provides that 1t will remain in effect

untij (date).

Provides that it will remain in effect

until canceled in writing by either

party.

{Omit the provisions not applicable.)
Date
Signature

Neither an oral agreement nor a course of
dealing will constitute an adequate re-
placement for the written agreement re-
quired by the PSA .

The packer must retain the original
waiver signed by the seller, the agreement
providing for the sale on credit and any
other documents relating to the terms of
the credit sales in its files for a period of
two years after the expiration of the agree-
ment to extend credit or for any longer
period that may be required by law.®’ In
addition, the packer must provide the
seller with a copy of the waiver.®® If a
dealer or market agency acts as an agent
for the packer, these entities must satisfy
the requirements set forth in the regula-
tions promulgated by the USDA.

Fourth, the livestock seller will be enti-
tled 10 assert its rights under the statutory
trust only if the packer fails to pay the
seller in a timely manner. The payment
terms for the purchase of livestock are set
forth in § 228b of the PSA:

(a) Each packer, market agency, or

dealer purchasing livestock shall, be-

fore the close of the next business day
following the purchase of livestock and
transfer of possession thereof, deliver
to the seller or his duly authorized rep-
resentative the full amount of the pur
chase price; . . .%

There is an exception to the general rule

THE COLORADO LAWYER

regarding the time of payments in the
evenl that the livestock is purchased on a
carcass or “grade and yield” basis. Also,
the method of payment to the seller is
controlled by § 228b of the PSA.™

Fifth, the seller must preserve its statu-
tory trust rights by giving written notice
to the packer and filing a copy of the notice
with the U.S. Secretary for the Depart-
ment of Agriculture (“Secretary™) within
thirty days of the final date for making a
payment under § 228b or within fifteen
business days after the seller has received
notice that the payment instrument pro-
perly presented for payment has been dis-
honored.”' The Secretary will be deemed
to have received the notice of the seller’s
intention to invoke its statutory trust rights
if the notice is filed with the PSA area
office or with the PSA Division of the
USDA in Washington, D.C.”* The date
of the actual receipt of the notice by the
seller or the Secretary will be used to de-
termine when the notice is deemed given
or filed under the PSA."™

Notice can be given to the packer and
the Secretary by letter, mailgram or tele-
gram and should contain the following in-
formation: notification to preserve trust
benefits; identification of packer; iden-
tification of seller; date of the transaction;
date of seiler’s receipt of notice that pay-
ment instrument has been dishonored (if
applicable); and amount of money due.
However, any written notice which in-
forms the packer and the Secretary that
the packer has failed to pay for livestock
is sufficient to meet the statutory require-
ments of the PSA.7*

Statutory Remedies Available to
Unpaid Seller

An unpaid seller has two remedies
under the PSA. First, the seller may com-
mence a suit against the packer in the ap-
plicable federal district court to recover
the damages arising from the packer's fail-
ure to pay the seller for the cash sale of
the livestock and to collec! those damages
from the res of the statutory trust.” In
such an action, the seller is entitled to
recover the unpaid portion of the purchase
price, prejudgment interest on that amount
from date following delivery and accep-
tance of the livestock and the costs in-
curred in entering the seller’s rights under
the PSA.7®Itis unclear whether these costs
include the seller’s attorneys’ fees.

Second, the unpaid seller may file a
reparation complaint with the Secretary.
The Secretary is authorized to investigate
the complaint, conducl a hearing and enter
an order directing the packer to pay a cer-
tain sum by a specified date. If the packer

O C!Ober

does not comply with the order, the unpaig

seller may file an action in the applicap)e

federal district court seeking a j“dgmen|
against the packer. In that action, the seller
is entitled 10 recover its reasonable attgy.
neys' fees.””

These statutory remedies do not pre-
clude the unpaid seller from enforcing i
other rights under federal and state |y,
that do not controvert the provisions of
the PSA.™

PERISHABLE AGRICULTURAL
COMMODITIES ACT

The Perishable Agricultural Commodj.
ties Act (“PACA") was enacted in 193Q
to regulale unfair trade practices in the
shipping and handling of perishable ags-
cultural commodities.”® It was amended
in 1984 to provide perishable agricultural
commodities suppliers with a statutory
trust to enforce the payment of their obli-
gations from commission merchants, deal-
ers and brokers.*® This statutory trust was
patterned after the trust contained in the
PSA.%' Accordingly, the courts have
examined PSA decisions to interpret the
trust provision of PACA %

Characteristics of Statutory Trust
The statutory trust provision is con-
tained in § 499(e) of PACA:
(2) Perishable agricultural commodities
received by a commission merchant,
dealer, or broker in all transactions, and
all inventories of food or other products
derived from perishable agricultural
commodities, and any receivables or
proceeds from the sale of such com-
modities or products, shall be held by
such commission merchant, dealer, or
broker in trust for the benefit of all un-
paid suppliers or sellers of such unpaid
suppliers, sellers, or agents. Payment
shall not be considered to have been
made if the supplier, seller, or agent
receives a payment instrument which is
dishonored. The provisions of this sub-
section shall not apply to transactions
between a cooperative association (as
defined in section 1141j(a) of Title 12),
and its members,®
The res of the trust consists of all perish-
able agricultural commodities of the com-
mission merchant, dealer or broker, all
food and other products derived there-
from, and all receivables and proceeds
thereof. The commision merchant, dealer
or broker, and not the person seeking t0
enforce the trust, possesses the burden of
proving that certain assets are not subject
to the trust.®
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eJudICldl interpretation regarding the
e and scope of the statutory trust af-
d to livestock suppliers under the
was codified in the USDA regula-
pertaining to PACA. These rcgula-
provide thal PACA establishes a non-
gated “floating” trust {or the beneflit
> unpaid suppliers of perishable agri-
ral commodities and Lonlcmplate%
ommingling ol trusl assels.”

(CA does not create a statutory len
may be avoided by the trustce-in-
ruptcy or deblor-in-possession under
sankruptey Code. Instead, the assets
¢l to the trust are not considered to
it of the debtor’s estate.*®

me confusion exists regarding the
nuation of the statutory trust in
hable agricultural commodities or
products that are sold by the commis-
merchant, dealer or broker to a third
. The legislative history of the PSA
ates that ils trust provision was not
ded to exlend to hvestock or the prod-
thereof that the packer sold to third
s In good laith.®’ Nevertheless, the
A adopted a dillerent view in its com-
s on the proposed [ederal regulations
ining to PACA:

e commentor submitted language
lich it suggested be added Lo this sec-
n that would provide that a buyer of
st assets would receive them free of
y trust interest. This language cannot
accepted since the legislation states
it all trust assets shall be available in
st unti) full payment is made to the
lers. A purchaser ol trust assets could
ly hold a secondary interest since the
iels would be subject to recall.®®

urements for Enforcement
tatutory Trust

€ statutory trust will nat be enforced
s five conditions are satisfied in a
lete manner. First, the disputed as-
nust have constituled “perishable ag-
ural commodities” when delivered 1o
ommission merchant, dealer, or bro-
PACA defines the Lerm “perishable
ultural commodily™ as resh fruits
lresh vegetables of every kind and
wler, whether or not frozen or packed
3, and including cherrics in brine.®
term “fresh fruits and fresh vegeta-
is defincd in the regulations promul-
I'by the USDA in the following man-

(u) “Fresh fruits and fresh vegeta-
s include all produce in fresh form
terally considered as perishable fruits
d vegetables, whether or not packed
ice or held 1n common or cold stor-
%, but does nol include those perish-

e

AGRICULTURAL LENDING

able fruits and vegetables which have

been manulactured into articles of food

of a different kind or character. . "
These regulations also describe a number
ol eperations that will nol be considered
to change a “perishable agricultural com-
modity” into an “anicle of food of a differ-
enl kind of character” and outside the
scope of the statutory trust '

Second, the perishable agricultural
commodity must be delivered to a “com-
mission merchant, dealer or broker.” The
terms are defined in § 499(a) ol PACA.

(3) The term “commission merchant”
means any person engaged in the busi-
ness ol receiving n interstate or foreign
commerce any perishable agricultural
commodity [or sale, on commission, or
for or on behalf of another;

(6) The term “dealer” means any person

engaged in the business of buying or

seiling in wholesale or jobbing quan-
lities, as defined by the Secretary, any
perishable agricultural commodity in

interstate or foreign commerce. . . .

(7) The tenm “broker” means any person

engaged in the business of negotiating

sales and purchases ol any perishable
agricultural commodity in interstate or
foreign commerce [or or on behalf of
the vendor or the purchaser, respec-

tively, . . .72
A number of exceptions to the definitions
of dealer and broker can be found in the
statute.

Third, the sale must not involve a
cooperative association and its members,
PACA adopted the definition of “coopera-
tive association” that is contained in the
Agricuitural Marketing Act:**

.any association in which farmers
act together in processing, preparing for
market, handling, and/or marketing the
farm products of persons so engaged,
and also . . . any association in which
farmers act together in purchasing, test-
ing, grading, processing, distributing,
and/or furnishing farm supplies and/or
farm business services: . . .

Such associalions must be operated for the
mutual benefit of their members and
satisfy a variety ol statutory conditions.

Fourth, the commission merchant,
dealer or broker must fail to payv the seller
in a timely manner. The stalutory payment
terms [or the purchase of perishable ag-
ricultural commodities are guite compli-
cated and described in detail in the regu-
lations promulgated by the USDA.™

The perishable agricultural cominodi-
ties sellers and the commission mer-
chant, dealer or broker may elecl to use
different payment terms than Lhose sel
forth in the governmental regulations;
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however, the seller will not be entitled to
invoke the statutory trust established by
PACA uniess: (1) the contractual payment
terms do not exceed thirty days from the
receipt and acceptance of the perishable
agricultural commodities; (2) the seiler
and commission merchant, dealer or
broker reduce their agreement to wriling
before entering into the pertinent transac-
tion; (3) the seller and commission mer-
chant, dealer or broker maintain a copy
of the agreement in their records; and (4)
the payment terms are disclosed on the
invoices, accountings, and other docu-
ments relating to the transaction.”

Fifth, the seller must preserve its statu-
tory trust rights by giving written notice
to the commission merchant, dealer or
broker and the Secretary within thirty days
of any®® of the time periods specified in
the trust provision of PACA:

(3) The unpaid supplier, seller, or agent
shall Jose the benefits of such trust un-
less such person has given written
notice of intent to preserve the benefits
of the trust to the commission merchant,
dealer, or broker and has filed such
notice with the Secretary within thirty
calendar days (i) after expiration of the
time prescribed by which payment must
be made, as set forth in regulations is-
sued by the Secrelary, (ii) after expira-
tion of such other time by which pay-
ment must be made, as the parties have
expressly agreed to in writing before
entering into the transaction, or (ui}
after the time the supplier, seller, or
agent has received notice that the pay-
ment instrument promptly presented for
payment has been dishonored. . . %’

The Secretary will be deemed to have
received notice of the seller’s intention to
preserve its statutory trust rights if the
notice s filed with the regional office of
the PACA branch of the Fruit and Veget-
able Division, Agricultural Marketing
Service, or its headquarters in Washing-
ton, D.C.”* The notice must be in writing,
provide that it is a notice of intent to pre-
serve its benefits, and include the follow-
ing information for each shipment of
perishable agricultural commodities:

(i) The name and addresses of the trust
beneficiary, seller-supplier, commis-
sion merchant, or agent and the debtor,
as applicable,

(ii) The date of the transaction, com-
modity, contract terms, invoice, price.
and the date payment was due,

(1i1) The date of receipt of notice that a
payment instrument has been dishon-
ored (if appropriate),

(iv) The amount past due and unpaid .

THE COLORADO LAWYER

Waiver of Statutory Trust

A seller may elect to waive its right to
the statulory trust provided by PACA. To
be effective, the waiver must: (1) be in
writing and separate and distinct from any
agency contract; (2) be signed by the seller
prior to the time the affected trading con-
tracts are negotiated; (3) clearly state the
seller’s intent to waive its right to become
a (rust beneficiary on a given transaction
or a series of transactions; and (4) include
the date that the agent’s authority to act
on the seller’s behalf expires if the seller
has employed an agent for the sale of
perishable agricultural commodities.'®

Remedies Available to
Unpaid Seller

PACA provides that the unpaid seller
may commence a federal action to enforce
the payment of the commission merchant,
dealer or broker's obligations from the
trust assets.'®' The unpaid seller’s claim
will be limited to the “net amount due
after allowable deductions of contem-
plated expenses or advances [are] made
in connection with the transaction by the
commission merchant. dealer or broker.”'%?
The unpaid seller may not be entitled to
collect its attorneys’ fees from the trust
assets.

PACA also authorizes the Secretary to
commence a federal action to prevent and
restrain the dissipation of the trust as-
sets.'®® A temporary or permanent injunc-
tion would be the relief sought in such
proceedings, '™

Furthermore, PACA provides that the
unpaid seller may seek o recover damages
from the commission merchant, dealer or
broker by civil suit or complaint to the
Secretary.'?® These statutory remedies do
not preclude the unpaid seller from enforc-
ing its other rights under federal and state

law. 106
CONCLUSION

Agricultural lenders are besieged by
problem loans in this troubled economy.
These problems are aggravated when the
lenders ignore or improperty comply with
the federal and state statutes applicable to
these loans. Counsel for agricultural lend-
ers can play only a limited role in alleviat-
ing their clients” problems. They cannot
increase the profitability of farming and
ranching operations nor prevent the de-
pressed economy from affecting the value
of agricnltural collateral. Nevertheless,
counsel can assist their clients in avoiding
the legal pitfalls associated with agricul-
tural lending by keeping the lenders ap-
prised of existing but ignored legislation
and new developments in this area of the
law.

Octobe,
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