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Agricultural lending in a 
Troubled Economy 

by Michael J. Guyerson and Keith Block 
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The agricultural crisis which has swept 
the country has prompted the fed

government, as well as many state 
'gO'"r.',ments, to enact "remedial" legisla

designed to assist farmers and ranch
Most of this rernediallegisiarion has 

dralSh'oally and unilaterally altered the re
ip between the agricultural lend

and its borrower. For e xample, new 
exemptions have been created 

-, "'0'> and ranchers, the right to re
.~:'~""m and sell machinery and equipment 

heen significantly altered, and a new 

~~~~f.~"~ 12 bankruptcy chapter was re
created. I At the time this remedial 

was being enacted . critical:,j';giilati(ln 

.In<e fail 

~

<GUIlsel i 

1fI~ 

•:wner,drrlent< were made to the state and 
statutes governing the creation, 

',perfection and enforcement of security in
'1ere.sts. in fann and ranch products. J 

All agricultural lenders and their coun
leI should be aware of these new rules 

. ' Ule to comply can result In a sec· 
Uted lender becoming unperfected and un

urcd. In addition, existing legislation 
IS frequently ignored or improperly com
~hed With, resulting in devastating losses 
Ur lenders. This article intends to assist 

d aJ " .n e mg WIth the ever-changmg 
~aze of state and federal legis lation affect

.
agncultural lending . 

Michael J. Guyerson, Denver, is a partner, and Keith Block, 
Denver, is an associate of the firm of Rothberger, Appel, Powers 
& Johnson. Guyerson is the vice-chairperson of the CBA Agricul
tural Law Section. 

FOOD SECURITY 

ACT OF 1985 


The Food Security Act of 1985 ("FSA") 
was signed into law by President Reagan 
on December 23. 1985 , and became effec
live one year later on Decembe r 24, 1986. 2 

This new legislation cOnlains certain fed
erally mandated filing requirements which 
drastically alter the "farm products excep
tion" of the Colorado Uniform Commer
cial Code ("UCC").' The bill preempts all 
state statutes pertaining to the perfection 
or creation of a lien in farm products. 4 

Accordingly , it is mandatory that the fed
eral statute be complied with; mere re
liance on the Colorado UCC will be 
insufficie nt. 

h has long been the statutory rule in the 
state of Colorado that a buyer in the ordi
nary course of business generally takes 
free and clear of all security interests 
created in the goods by its selJer unless 
[he goods in question are "farm products." 
A buyer of farm prod ucts generally was 
subject to the security interest, and the 
lender could e nforce its security interest 
against the purchasers of those products. 5 

Exceptions were made for lenders who 
wai ved the lieu and authorized the sale 
either through direct waiver or implied 

waiver , such as " course dealing" or " usage 
and trade . ,,6 The FSA removes this farm 
product exception from the UCC and al
lows a buyer in the o rdinary course of 
business to take free and clear of all len
ders ' security interests. The only way that 
a lender can, assure that its security in
terests will be dfective against the pur
chasers of the' fann products is to comply 
with the FSA provisions . 

The FSA mandates that each Secretary 
of State throughout the country will be 
responsible for the c reation and adminis
tration of a "certified central filing system" 
covering all farm products. 7 Each lender 
will be required to file a separate UCC 
financing statement in this system. The 
central filing system is intended to give 
sellers, purchasers and lenders immediate 
access to borrower information. It should 
accomplish the following tasks: 

1) Organize financing statementS ac
cording to farm products; 

2) For each category of farm products. 
maintain an alphabetical listing by 
debtor's last name; 

3) Maintain a numerical index accord
ing to the social security number of 
each debtor: 

4) Maintain UCC filings geographi
cally by county ; 
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5) Muint(lin UCC filing~ by crop year; 
6) 	Maintain a cro::.s- index of .. 11 buyer~ 

of farm producls , inc luding agen(~ 

and comlTIi s~ i oned brokers; and 
7) 	 Regularly di st ribute to eac h buyer, 

agen t or commissioned broker a 
copy or the master Ii,t of all UCC 
filing!o. for (he farm product Or com
modity in which thai broker deal s.1:l 

If there is a central fi ling sys tem ;n ex is
tence and the lender ha~ not made a central 
filing in that sys tem, the le nder has no 
valid lien {hat ca n be enforced against the 
purchase r . To the ex ten t that a central fil 
ing sys tem is not in operall on as of lhe 
effec ti ve date of the statute, December 24, 
1986, the only option the secured pany 
has is 10 give direct prenotification (0 each 
and every potential purchaser o f the farm 
products an nually . Prena l; ficai ion re 
quires notifying the pOlential buyer or 
broker or: (I) the name and address of 
secured party; (2) name and add res~ of Ihe 
debtor; (3) social sec urity number or the 
debtor; and (4) a description of the farm 
product , loca tion of coll ateral, and crop 
year, ir app licable. 

At this lime, the Colorado Secretary of 
State does not ha ve a central filing system 
as mandated by the FSA. In ract, because 
of the complex nature of the filing system. 
many states have not implemented a cer
tified cenlral filing system. tn Colorado, 
lack of fundin g and inadeq uate computer 
capability appear to be the problem. Thus, 
the only option that secured lenders in 
Colorado now have is 10 direc tl y notify 
each and every potential purchaser of farm 
products as to the ex istence of the lender's 
lien in those products. Unless the secured 
party has direct ly notified eilch potential 
purchaser of the products, it has no lien 
in (hose products wh ich can be enforced 
against the ultimate purchilser. 

It should be noted that the FSA does 
not alter the enforceability of a ~ecurity 
agreement by a lender directly against a 
bQ(fower. Improper sale of collateral by 
a debto r still provides a basis for a breach 
of contrClc( or convers ion claim by the lend
er. The federal statute only ahers the lend
er' s right 10 pursue the ultimale buyer uf 
the farm products. Lenders should revise 
present loan documents to strengthen !heir 
rights againsl (he borrower by includi ng 
the fo llowing new clauses and covenants: 

I . 	The borrowe r is req ui red LO lbl. and 
regularly update, all purchasers of 
the farm products of the bOtTOwer. 

2 . 	The borrower expressly allows the 
lender to notify direc lly any and all 
purchClsers of farm products as 10 

the lender's claim of a sec urity 111

terest in (hose products. 
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Revised UCC- l flO<:tll(;i ng ~td,temenb 

~hou ld be utdiled w thal when the cenlral 
fil ing ~yslem b cre<1 led . the le nder can 
comply immediately (sugge,',led j-orm ~ 

have been developed by the Colorado 
Banker·.... As:'o<:iation) . A~ a Ill(.tll e r of bu~ 

ine::,~ operation::" the lender should com
pi Ie a li ::, t of a l! purchaser~ or farm produ<:ls 
in it ~ are(l . This nUl y include grain elevator .... 
and li vestock auction houses in other ::' Iate~, 

since farm products call ea~ il y be tram. 
ported for sale acros:. stale lines. Direct 
prenot ification 10 all known purch<l .... e r~ or 
broker~ of farm products should be a fu·s! 
priority in the adminIstration of <JgricuJ
lUral loans. 

The ch<ln ge!) made by the FSA ~hould 
not be looked upon lightly. The lender 
frcquently i~ ilble to recover on an agricul 
tural loan simply becClu::,e there wa!\ a 
"deep podet " in the fo rm of a grain 
elevator Or livesta<.:k auction house aga inst 
whom the security imerest could be en
forced. The lender will not have Ihis ab il 
ity unle .... ~ compliance with the FSA has 
b~e n accompli shed. 

HOUSE BILL 1284 

The enactmenl of Colorado House Bill 
("H.B. " ) 1284, which was signed into law 
by fo rmer Governor Lamm on Apri l 18 , 
1986, has been one of the most controver 
sial piece::; of Slate legislation in the ag
ricultu ral communit y in quite ~ome time. 
In fact . substantial revisions and amend 
ments were recently adopted and se t forth 
in Senate Bill CS. B"') 123 , which was 
signed imo law by Governor Romer on 
July I . 1987 9 S.B. 123 repeals some, bill 

110 1 all of the proviSIOns of H. B. 1284. 
Moreover, H.B. 1284 still applies to th ose 
real es tate foreclosures, UCC court ac· 
tl ons . and Forcible Entry and Detainer 
("FED"') courl ac ti ons initiated prior [0 

July I , J 987. H) Accordingly, a working 
knowledge of H.B. 12B4 is still impor
tam . II A basic review and update follows. 

A., presently structured, H. B. 1284 (as 
well as S.B. 123) ame nds Article 9 or the 
Colorado UCC , the Colomdo Real Prop
erty Foreclosure and Redemption stat ut e5., 
and the Colorado FED st<llU(e . 12 H.B. 
1284 has a sunset date of January 31, 
1990. 

Am.endments to the UCC
Secured Transactions 

No RighI 10 Possession upon 
D ejilUll wilhoUl Court Order: 

Section 2 or H. B. 1284 amends CRS * 
4-9-503. which deal s with a secured 
party\ ri ghl 10 take possession of farm 

Ouobe 

and ranch collateral "ftel defaulL Prior II 
this <'lInendmeJlI . <.t :,cctll cd party, unles. 
o:herwi:-.e agreed to by the parli e~. had th{ 
right upon default 10 take pu.... !<,es::; ion 0, 
the collittcral wit hoUi .iud ic ial process it 
no breach of the peace would res ult frorn 
~ uch action. H.B. 12l:>4 c h<ange~ (his rule 
wit h re~pecl to co llater(J1 which i ~ (arm Or 
ram.: h machinery or equipment , li ves tOck . 
or feed or in ventory held for live .... tOCk and 
u ~ed hy a debtor farmer or rancher (,'Pro. 
tected Prupen y") The hilI prov lde~ the 
general rule thaI a ~ecured party may only 
\aJ...e po~se ........ ion of Protected Property pur
SUCIIII TO {I (Olin order. 1.:'1 There are three 
exceptions to thi .... new rul e: 

I . 	 If the re ex isb clear and convincing 
ev idence th ell Ihe debtor has vacated 
or abandoned the Protected Prop
erty, a court ol'der i ~ not required . 

2. 	If Ihe debwr voluntarily surrenders 
the Protec ted Propeny to the secured 
prope rt y c/lTd waive:, the provisions 
or CRS § 4-9· 504(6) "nd (7) (dealing 
wi th notice requirements and re
qu irements of sale or contractual dis
posilion of tlte Protected Property), 
no courl order i::, required. 

3. 	 If the sec ured party is re lieved from 
obtaining a co urt order pursuant to 
the provi , ions or CRS §§ 4-9-504(7) 
and 4-9-506(2)(b) or (2)(c) , no court 
order b required . These sections 
deal with debtor 's fa ilure to pay for 
the Protected Property pursuant to a 
cou n-approved plan to cure default 
Xdiscussed below) , ev idence or debt
or' s bad fait h, or evidence of debt
o r'~ intent (Q abuse the proceedings 
·provided under I-I .B. 12B4. '4 

Debtor' s RighI 10 20-Day NOlice 
And RighI to Cure Defaull: 

H.B. 1284 amends CRS § 4-9-504, 
dealing with the sec ured pany's right to 
dispose of collate ral after default. As 
amended . a deblor l :5 must receive at least 
twent y days' nOtice o rlhe ~<:I le or proposed 
contractual di ~pos J!; on of the Protected 
Propeny. Thi :<; minimum twenty-day no
tice requirement may nOt be waived prior 
to default 

Provisions concerning the debtor's right 
to redeem PrOlecttd Property were al so 
amended . 16 nle le rlll "redemption" is re
ally a misnomer for the right to cure , 
which is the fl ghl aC lua lly created. S:B . 
123 correc t ~ this misnomer by c larifYing 
thai the nght 10 t ure the default is what 
is in(ended . 17 H.B . 1284 provides that the 
deblor may tender to Ihe court, at any time 
before the sCl:ured party htls disposed ..of 
col lateral or entered into a con trac t of ItS 
disposition or before the obligation has 1 

http:st<llU(e.12
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been discharged, either a curren( lump 
sum payment or a payment agreement. If 
the debtor lenders {he former , (he amOunt 
tendered must be equal to an amount 
wh ich will cure the past due paymenl(s), 
exclusive of any acceleration of indebted
ness, wilh interes t from the date of default 
at the default rate specified in the original 
instrument. If not spec ified, the amount 
tendered should include interes t at the 
ori ginal rate specified in the original in
strument plus reasonable costs of the sec
ured par1y and attorneys ' fees approved 
by the court. 

If a payment agreement is tendered, the 
agreement must contain a plan to pay dur
ing the then-current crop year, the sum 
desc ribed above for a lump sum payment 
plus the regular rate of interest provided 
in the loan document to the date of pay
ment. Ho wever. the debtor must show [hat 
such payment will be made from the pro
ceeds of crops of livestock presently grow
ing or raised , or [0 be grown or raised in 
the future on the debtor' s farm or ranch, 
and the co urt find s said agreement. with 
the accompanying plan to be reasonably 
feasible, fair and eq uitable . 

The secured party has the right to pre
sent its own evidence on the feasibility of 
the payment agreement. If the court finds 
the agreement to be reasonabl y feasible, 
fair and equitable , the agreement with per
formance thereof shall be sufficient tender 
of redemption. In the evenl the debtor 
breaches the agreement, upon motion of 
the secured party after a hearing, the sec
ured party may proceed to dispose of the 
Protected Property wi thout further notice, 
court order or right of redemption. On the 
other hand , if the court fi nds the plan not 
feasible , fair , or equitable , the tender shall 
be insufficien t to redeem. 

lt should be noted that if the secured 
parry fai ls to object to the tender, the ten
der shall be deemed accepted by the se
cured party subject to performance. H.B . 
1284 requires that the debtor act in good 
faith and wilhoUi an intent to abuse the 
provisions of law, and , in the event the 
debtor is found to be acting in bad faith 
or with the requi site abusive intent , the 
secured party may proceed to dispose of 
the Protected Property witho ut further 
notice, court order Or righ t to redemption. 

Debtor's RighI to Submit Paymenl 
Plan 10 Purchase Collaleral at Sale : 

The debtor has the right to submit a 
payment plan (for the purpose of purchas
ing the collateral) to the court , provided 
the plan is served upon the secured party 
not less than ten days prio r to the sale Or 
proposed contractual disposition of the 
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Protected Property . The debtor' s plan con
stitutes an offer by the debtor to purcbase 
the Protected Property from the secured 
party under the terms as set forth in the 
debtor 's plan. The sec ured party must ac
cept the debtor 's offer. provided the sec
ured parry intends to proceed with the di s
position of" the Protected Properly. More
over, the debtor's offer as embodied in 
the debtor 's pl an mu st be the "most favor
abl e" offer or mus t be equal to rhe most 
favorab le third -pa rty offer. It! 

In determining which is "most favora
ble ," H.B . t284 provides th at lime value 
of money concepts (i. e. , disco unling) will 
be ut ilized. Whether discounting is the ex 
clusive consideration \0 be employed in 
determ ining which offer is "most favora
ble" is unclear. 19 If discount ing is the ex
clusive consideration , a future payment 
by the debtor (eq ual after applying time 
val':le of mon ey concepts to an up-front o r 
present-day payment by a th ird party) wiJl 
be always be the most fa vorable. However , 
the most fav orable offer, practically speak 
ing, would be thar offer which brings 
monies mto the secured part y's hands prior 
in time, thus enhancing the secured party' s 
cash flow. With such cash flow consider
ation in mind , a lump sum payment in the 
future by the debtor would not be as favor· 
able as a present·day payment or ann uit y, 
regard less of discounting equality. 11 is 
possible to read H.B . 1284 in such a way 
as to disregard cash fl ow considerations 
and to use time value of money concepts 
as the exclusive inquiry in determining 
whether the debtor's offer is "more favor
able' or equal to the best third -party offer. 

Once the debtor has timely submitted 
its payment plan , the secured party may 
accept the plan or contest its validity and 
feasibility. If the secured party decides to 
contes t the pl an, the secured party must 
petition a court of competent jurisdiction 
to determine the validity or feasibility of 
the plan . If the court finds the plan feasi
ble, the cou rt will enter an order declaring 
the amou nt which the debtor is able to pay 
during the prescribed crop year and fix 
the present discounted vtt lue thereo f. 
However, if the court finds the plan is not 
feasible. the de.btor will be deemed unable 
to render payment as required by law, and 
the secured party may dispose of any Or 
all of the Protec ted Property of the debtor 
without funher proceedings and without 
further notice or co urt order. 

Under H.B. 1284, the secured party is 
not required to sell the Protected Property 
to the debtor, and thereby not required to 
petition a court. if the offer , sale or other 
disposition is not commercially reasona
ble. 2o In fact , a secured party can elcct 

Ocrober 

not to sell the property at all. However 
if the property is to be sold, the statut~ 
provides [hat it is not commercially reason_ 
ab le for a secured party to se ll , lease Or 
otherwise di spose of any o r all of lhe Pro
tected Properly for less than the amount 
which the debtor is abl e to pay during the 
then-currenl crop year. This determination 
as to commercial reasonableness is to be 
made by the secured party subject to those 
portions of the statute which provide that 
if the secured party intends [0 proceed With 
the disposition of the Protected Property, 
it must sel! it to the debtor if the debtor' s 
offer is the most favorable or eq ual to the 
moSI favorable third-party offer. 2J 

Any court proceedings provided for 
under H.B. 1284 are to be given priority 
by the court and will be heard over all 
other matters. The statute 's provisions 
amending the UCC-Secured Transactions 
are to be repealed effective January 3 1, 
1990 22 

Amendmenls 10 Colorado's Forcible 
Enlry and Delainer Slalule 

Qualified Farm Owner-Tenant: 
H.B. 1284 amends CRS § 13-40-101 

et seq., Colorado 's Forcible Entry and De
taine r statute , by granting certain rights of 
continued possession and purchase to per
sons who meet the definition of a "Qual
ified Farm Owner-Tenant ("Tenant,,).23 

There has nol been a great deal of liti
gation conceming eligibility as a Tenant, 
apparently 9ue to the sett lement of most 
of these types of disputes . However, in 
the 1987 case of Tuttle Farms v. Travelers 
Insurance, Judge Are nds ruled that a cor
poration cou·ld qualify as a farmer owner
tenant and that the rights created by H.B. 
1284 are not limited solei y to "natural per~ 
sons ."24 In addit ion, Judge Arends deter
mined in this case that a fanner or rancher 
who has leased property to a third party, 
to the extent that the lease was in effect 
on the date that the foreclosure action waS 
initiated, did not qualify as a fann owner
tenant because the farmer o r rancher waS 
not in actual possession of the subject prop
erty. The decision has not been appealed; 
appare.ntly it will be published soon .

25 

The Tenanl's Right to 
Continued Possession : 

A Tenant may retain possess ion of t~e 
property provided the person agrees 10 

writing to lease the property for the crop 
year from the owner on "fair and reason
able" tenns. 26 Generally, fair and reason
able terms would be prevailing terms in 
the area. However, H.B. 1284 does make 
specific reference to rents .27 

http:rents.27
http:tenns.26
http:Tenant,,).23
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Recently, in ruffle Fa.rms, Judge Arends 
ruled thai a 12 percent ra te of interest 
would be an appropriate rale of compensa
tion (0 a secured pany for "deJayed renl." 
The de termmarion of the appropriale in
terest rale is to be made on a case-by-case 
basis. Moreover, Judge Arends ente red 
into an analysis of a third-party or compe t
ing lease situati on and determined what 
rights a qualifi ed farm o wner-tenant had 
under H .B . 1284 in such a ~ i(ua[ io n . 

Again . the analysi:, of competing lea~e 

siluations is fact specific ?!' 
This forced lessor/ lessee rel ationship is 

subjec t to a finding by the coun that the 
lease is reasonabl y feasible, raif and equit 
able and that the Tenant can reasonably 
be expected lO perrorm under the lease. 
H.B . 1284 makes it clear th at the Tenant 
is not to be denied a lease to the property 
solely because the Tenant 's fin ancial con ~ 

dillon is less favorab le than that of a third ~ 
party offer. 29 

Right of First Refusal: 
H.B. 1284 also provides that a Tenant 

is entitled to a right of first refusal to ac
quire property from a se lling owne r. The 
statute requires that the selli ng owner sub
mit its third-party offer to the Tenant or 
at least ninety days before the anlicipated 
closing date. 30 

Amendments to Colorado's 
Foreclosure Statutes 

Provision for "Agricultural 
Horneslead Real EStale": 

H .B. 1284 amends the redemption rules 
with respect to agricultural foreclosures 
by carving out from foreclosed agricul
tural real estate a portion of the property 
which the statute terms "Agricultural 
HOIllestead Real Es tate" ("Homestead 
Property"). " [n effect, H .B. 1284 allows 
a forced division of the agric ultural real 
esta te by permitting the owner to redeem 
less than all of the property from a forecl o· 
sure sale. Thi s is the Homestead Property 
portion, which generally will consist of 
the owner 's res idence. with reasonable ac
cess to domestic water and mine ra l rights . 
The Homestead Property portion may not 
contain more th an five acres unless the 
consent of the secured le nder is obtained . 
However , the re is a forty-acre cap on what 
may be carved out as Homestead Prop
erty. J2 

H .B. 1284 atte mpls to provide certa in 
safeguards for the secured lender. The 
Homestead Property may not contain a 
facility malerial to the operalion of Ihe 
remaining agricultural real estate nor may 
the Homestead Property or the use of il 
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materiall y interfere with the ac(;e ~ ,) to 
wa ter rights nsable on the rema ining ag
ricultural real es tate. Furthermore , ihe 
Homestead Propert y may not materiall y 
interfere wi th access to the agricu ltu ral 
rea! es ta te. The cost of redeemi ng the 
Homestead Property wi n be an amount 
equal (0 its fair marke t va lue portion plus 
interest, together with its share of taxes 
and other proper c harges prov ided by 
law .' ) 

Amendment 10 Colorado 
Banking Laws 

H.B . 1284 ame nded CRS § 11-8· 10 1 
(d) , to provi de that assets acquired by a 
slate b,tnk to sa ti sfy indebtedness are sub
ject to the prov i~ i ons of the starure anti 
assets en te red on the books of the bank 
shall no t be categorized as c1a~s ified a ~

sets. 34 This provisi on will be repealed e f
fec ti ve January 31, 1990. 

COLORADO LEGISLATIVE 

UPDATE 


Senale Bill 123 
S. B. 123 became effective on July I . 

1987, and has a sunset date of January 
31 , 1989 . The bill was the work product 
of a broad spectrum of individuals and 
entities , including the Department of 
Ag ricul ture of the State of Colorado 
("DOA"), the Colorado Bankers Associa· 
tion , the Farm Credil System, and the 
Rocky Mountain Farmers Union. It shou ld 
be remembered that H.B. 1284 still 
app li es to "all court ac tions" initiated prior 
to July 1, 1987." S.B . 123 provides for 
major revisions to H.B . 1284 for Ihose 
"court ac tions" fil ed after Jul y I , 1987. 

VCC Repossessions alld 
Sales/Ma ndarDl), Mediation : 

One signi ficant change is in the area of 
UCC repossession and sale of "Agricul
tural Personal Prope rty" such as machin
ery and equipment. There is now a forty
fi ve-day mandatory mediation period 
based upon the Iowa mediation law. The 
Colorado DOA will ac t as a farm media
tion program coordinator and will he lp 
select mediators. The DOA is given a 
peri od of ninety days in which to obtain 
contracts with appropriate mediators or 
mediating companies . Once the program 
is running , user fees of approx imately $30 
per hour per participant will be c harged . 36 

It is only after mediation e fforts have 
fa iled that access to the cou rts will be al 
lowed. It is the burden of the secured party 
to fil e a request for mediation with the 
mediation program coordinator . 
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Once the req uest for medi ation is filed 
the debtor anti the creditor must appe~ 
for an init ia l consultation with the medi~ 
ator within twenty-one days. A final medi_ 
ation hearing Illust be held with forty-two 
duy~; the mediation period expires at the 
end of forty-five days . If the debtor fails 
to appear al ei ther of the mediation ses
S l on~, all medi ation ri ghts are lost. 
Moreover, the med iation ri ghts can be 
waived. At. the end of a forty-five day 
peri od from the date the request for medi~ 
alion is fil ed, the med iation coordinator 
ei ther will have been successful , resulting 
in a mediated agreement or a statemenl 
thaI mediation cfforts have fai led will be 
is :) uetl. At that point. the secured cred itor 
can initiate court action or se lf- help 10 re
posses~ and se ll the fa rm machinery and 
(;;qu ipment . 

lt appears that the mandatory mediation 
requirements onl y pertain to Agricultural 
Per~ollal Property , which includes farm Or 
ranch machinery or equipmen t, livestock, 
or feed or inventory held for livestock or 
othe rwise used by the debtor farmer or 
rancher. A debtor who owns agr icultural 
real estate or a secured party of such a 
debtor may request med iation of the in
debt.edness by applying to the fann medi· 
alion program coordinator. However, 
mediation of agric ultural real property 
loans appears voluntary, whereas media
tion of Agricultural Personal Property 
loans is mandatory . 

S. B. 123 also c larifies that a debtor is 
gi ven the right to cure past due payments 
by tenderin g the '·cure amount" in cash. 
As previously discussed , thi s correc ts the 
misnome,r created by H.B . 1284 pertain
ing to "redemption" of Agricultural Per
sonal Property. 37 In order to preserve the 
debtor's right 10 cure a default , S.B . 123 
mct kes it mandatory upon a secured cred
itor that a nOlice of defau lt and right to 
cure he mailed to a debtor notifying the 
debtor lhat it has a forty-fi ve day period 
in which to cure its defau lt. The forty-fi ve 
day cure period is limed to run s imultane
ously with (he mandatory mediation period 
of forly-five days . Accordingly , a secured 
pany will want to mail a notice of default 
anti righl to cure and to fi le a request for 
mediation s imu Itaneously so that either a 
cure will be made or a mediation will have 
oCC UlTed during the same fort y- fi ve day 
period. 

AI the end of thai fort y·five days, as' 
suming there has been no successful medi
ation or cure, (he secured creditor can pro
ceed with repossession and sale of Ag
ricultural Personal Property under the 
UCC wilhout any further interferenc.e 
from S .B. 123. All applicable UCCprov,' 
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sian!" regarding commercial ly reasonable 
sales sti ll apply. Nothing in S.B. 123 ex
cuses a secured party from complying with 
other appl icable UCC provi sions. 

S. B. 123 makes it clear that all of Ih e 
righfs conferred upon a borrower by S.B. 
123 may be waived at any ti me. The 
waiver requirement is analogous to the 
" informed consent" waiver typical ofUCe 
transactions. )1:1 

Agricultural Real 
ESlClie Foreclosures: 

S.B. 123 makes significant revisions to 
the foreclosure of agricultural real estate 
and a separate five·ac re parcel, which is 
now known as the "agricul tural resi ~ 

dence." S.B. 123 applies to all outstanding 
mortgages and deeds of (rust on agricul
tural real property which existed as of Jan
uary I, 1986, and all refinancing of these 
ob liga tio ns unless the Joan is refi nanced 
through a new lending insti tution or the 
borrower waives all S .B. 123 rights on an 
"informed conse nt" basis. 39 

When a sec ured party fo recloses on ag
ricultural real property, the notice of elec 
tion and demand fil ed must disclose that 
agric uhural property is involved and that 
special redemption rights apply . In tum , 
the debtor must file a notice of intent to 
exercise the agr icultural residence rights 
not less than fi ve days prior to the C. R. c.P. 
Rule J20 hearing, or no later than thirty 
days afte r service of a complaint if a judi
cial foreclosure is involved . The notice of 
inlent toexercise the agricul tural residence 
ri ghts must also CO nlai n a survey of the 
fi ve acres to be redeemed . T he debtor must 
pay for the survey.40 

At the Rule 120 hear ing, or d uring a 
judicial foreclosu re proceeding , the court 
may order a bifurcated sale of the agricu l
tural residence and the remaining property 
known as the agricultural real es tate. 41 If 
all o f the statutory requirements for a 
bifurcated sa le are met , there will be two 
separate sales, two separate certificates of 
purchase, two separate trustee deeds, two 
~eparate bids, and two separate chances 
for the debtor to redeem . Th e redemption 
period remains at six months, except that 
in the case of ag ricultural real es tate or 
the agricultural residence , the debtor is 
given an additional five days at the expi
ration of all other redemption periods in 
which to redee m. Redempt ion must be in 
cash. Moreover, if the fa rmer intends to 
exercise a right of redemption, a notice of 
intent to redeem must be fil ed not more 
th an thirty days prior 10 the expiration of 
the original six-mon th period. If no inlent 
to redeem is filed, the debtor loses all 
redempt ion ri ghts. 42 
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FED Actions: 
The definition of a Tena nt. as es tab

lished by H.B. 1284 , has not been 
changed. Once a secured party obtains title 
to rea l estate, a FED act io n must be 
brought to remove the farmer or rancher, 
unless a voluntary surrender can be effec
tuated . Once a FED action is filed. a Ten
ant has the right 10 submit a lease offer to 
the secured party simi lar to those estab
lished by H.B. 1284. Moreover. a firs t 
ri ght of refusal to buy the real property if 
it is to be sold is also preserved . 

Perhaps the most signi fi cant change ef
fec tuated by S.B . 123 concems this first 
right of refu sal. The first right of refusal 
to the former owner seems to expire nine ty 
days after the eXfiration of all redemption 
rights expires. <I Accordingly, the fi rst 
right of refusal does not cont inue on in 
perpet ui ty as it did under H.B. 1284. The 
farmer must be in a pos ition to close on 
te rms equal to or be lief than the competi
tion with in thirty days after exercising its 
right of first refusa l. 

Other Provisions: 
Finally, S. B. 123 specifically prohibi ts 

certain entit ies and persons from purchas
ing real property or other collateral at 
sales. This was appare ntly done in a re
sponse to ac tions of lenders using straw
men to make ques ti onable bids at foreclo
sure sales and other auctions. 44 

OTHER LEGISLATION 

The 1987 session of the Colorado Legis
lature has , in add ition to S.B. 123, dealt 
wi th a variety of statu tes affec ting agricul 
ture and agricultu ra l lenders . One of the 
new legislative proposals has already been 
defeated in the legislature, while anOlher 
is still ali ve . 

House Bill 1 11 4 provides that suppliers 
of seed. feed, fertiJ izer , utilities, and ocher 
agricultural materialmen have an unre
corded fi rst lien in the agricultu ra l crop. 
This first lien would be superior to even 
recorded lenders' liens. The bi ll was op
posed in the House Agricultural Commit
tee by the Colorado Banker's Associa tion. 
The bill was sign ificantly amended (Q re
qui re that the agricultura l supplier 's lien 
be recorded and that priorities will be de
tenn ined based upon the chronological 
order of filing . The bill has now passed 
out of the House Agricultural Committee 
and was pendi ng before the House Ap
propriatio ns Committee when the legisJa
ru re recessed in August. 

Colorado cou nsel should also be aware 
of CRS § 38-20-102 , which speC Ifically 
creates an agistor'S li en for one who pro-

Octo 

vides boarding and care of livestock. 1 
statu te .has been in effect for sev( 

45years. 
House Bill 1218 was imroduced i 

the legisla ture to provide for a broad d 
inition of earnings of farmers and r 
chers. Eami ngs wou ld be exempt ffl 
attach ment and garn ishment in a maru 
curren! iy provided for other wage ea 
ings. Up to 75 percent of the present f 
market value of income from the sale 
crops, live~t ock , poultry, dai ry produc 
and agricultural products grown WOl 

have been cons idered exempt eamin~ 
The bill pa%ed oul of the House AgriCI 
tu ra l Co mmittee and was pending in t 

House Stale Affai rs Committee when 
automaticall y died due to dead lines in tl 
Committee. It is unclear at th is tin 
whether the legislalion will be rei 
traduced at the next session of the Col, 
rado legisia lUre. It should be noted th 
H.B. 1218 close ly paralle ls a decision, 
the U.S. Bankruptcy Court in Colome 
which provided for a wage-earner exeml 
(ion in an amount equal to 75 percent ( 
gross proceeds from the sale of crops ( 
li vestock.<l6 

PACKERS AND 

STOCKYARDS ACT 


The Packers and Stockyards Act ("PSA" 
was enac ted in 1921 to assure fair tradl 
prac tices in the li vestock marketing an! 
meatpacking indust ry .47 It was amendet 
in 1976 to provide livestock suppliers witl 
a statutory trust that was des igned to pre 
vent the kinds of losses experienced b) 
such. suppliers in the Ame rican Beer Pack 
ers bankruptcy proceed ing. In that pro· 
ceeding, a finan ce company possess ing, 
valid and perfected sec urity interest in th( 
meat packers' accountS receivable and in· 
venlory recei ved the benefi ts of its collat· 
eral to the de triment of the li vestock 
suppliers possessing over $20 mill ion in 
unpa id unsec ured claims .411 

The statu tory trust created by the 1976 
amendments constitutes a valuable rem
edy to un pa id li ves tock suppliers and their 
assignees and poses a serious problem to 
lenders financing packers involved in in
terState co mmerce. The PSA and its sub
sequent amendments were adopted as re
medial legislation and have been con
strued libe ra lly by the courts· 9 

Characteristics oj 
Statutory Trust 

The statu tory trust provision is con
tained in § 196 of the 1976 amendments 
to the PSA and provides in rele vant pan: 

(b) All livestock purchased by a packer 

http:survey.40
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in cash sales, and all inventories of, or 
.receivables or proceeds from mem, 
meat food products or li vestock prod
UCIS derived Iherefrom, shall be held by 
such packer in trust for the benefit of 
all unpaid cash seller of such livestock 
until full payment has been received by 
such unpaid sellers; Provided, Thai any 
packer whose average annual purchases 
do nOI exceed $SOO ,OOOwill be exempt 
from the provisions of this section . Pay
ment shall not be considered to have 
been made if the seUer receives a pay
ment instrument which is dishonored; 
Provided, Thai the unpaid seller shall 
lose the benefi t of such trust , if in the 
event that a payment instrumen t has nol 
been received , within thirty days of the 
final date for making a payment under 
section 228b of this title, or within fif 
teen business days after the seller has 
received notice that the payment instru 
ment promptly presented for payment 
has been dishonored, the seUer has not 
preserved hi s tru st under this subsec
lion. The trust shall be preserved by 
giving written notice to the packer and 
QY filing such not ice with the Secre
tary .50 

The res of the trus t consists of all live
stock purchased in cash sales , whether or 
not such livestock has been paid fo r by 
the packer , all inventories of meal food 
products or livestock products derived 
therefrom, and all receivables and pro
ceeds thereof. 5 1 The packer, and not the 
person seeking to enforce that trust , pos
Sesses the burden of proving certain live 
stt:'t.:k or the products and proceeds the reof 
were not derived from cash sales . If the 
livestock derived from cash saJes or the 
proceeds and products thereof have been 
COlTlmingled and cannot be segregated 
from their non-cash sale counterparts, all 
of the disputed assets will be subject to 
the statutory trust. A lender or other third 
pany who has repossessed or disposed of 
the lives tock , meat products or livestock 
products and been paid the proceeds 
thereof will be required to disgorge such 

52aSSets to the unpaid cash seUers. 
The statutory trust was intended to 

preempt conflicting slate laws. 53 The trust 
does not crea te a statutory lien that may 
be avoided by the trustee- in-bankruptcy 
Or debtor-in-possession under the Bank
ruptcy Code. Inslead , the assets subject 
to the trust are not considered to be part 
of the debtor's es tate. 54 

, All sellers , and not on ly producers of 
lives tock , are entitled to invoke the sratu
lory lrust. In add ition , assignees wi ll be 
~fforded the same protec tion granted to 
lIveSlock sellers under the PSA .S5 

>
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Requirem.ents for Enforcement of 
Statutory Trust 

The s{atutory trust will nOf be enforced 
unless five elements can be demonstrated 
in a full and comple te manner. First , (he 
di sputed assets must consist of "livestock" 
or the proceeds and products thereof. The 
PSA defines the term " livestock" as "cat
tle, sheep , swine , horses, mules, or 
goats-whether live or dead . ,,'6 The PSA 
regulales and licenses li ve poultry dealers 
and handlers; however, sales of poull ry 
are not subject to the trust provisions of 
the PSA. 

Second , the li ves tock mus[ be pur
chased by a "packer" whose average live
stock purchases exceed $SOO,OOO per 
year. The term " packer" is defi ned in § 
191 of the PSA as follow s: 

When used in this chapler the term 
"packer" means any person engaged in 
the business (a) o f buying livestock in 
commerce for purposes of slaughter, or 
(b) of manufacturing or preparing mealS 
or meat food products for sale or ship
ment in commerce, or (c) of marketing 
meats, meat food products , or livestoc;!<. 
products in an unmanufac tured fonn 
acting as a wholesale broker , dealer , or 
distributor in commerce . 57 

The PSA provides that a packer must be 
"engaged" in one of the activities de
scribed in § 19 1. Being engaged in an 
acti vi ty requires more than a single act or 
transaction or an occasional participation 
in such activ ity.58 

The courts have adopted a broad defini
tion of the term " packer" under the PSA . 
In Safe way Stores , Inc. v . Freeman , 59 the 
court held that supermarket chains were 
"packers" if these companies operated 
centralized facilities to process the meats 
which were sold in their retail stores. 
Likewise, in Bruhn's Freezer M ealS v. 
U.S. Department of Agricu[rure ,oo the 
court found that freezer plant operators 
(who cut up sides and quarte rs of beef into 
consumer cuts, boned and ground meats , 
and then trimmed and wrapped individual 
cuts and froze prepared meat to preserve 
it) were engaged in "preparing" mea ts and 
were "packers" under the PSA. Finally, 
in In re G&L Packing Co ., Inc.,6 1 the 
court held that sellers of Jj vestock to a 
slaughterer were entitled to have the stat
utory trust impressed upon the accounts 
owing to its sister company, a meat pro
cessor, on the theory that the s!aughterer 
and meal processor form ed a single "pack
er" under the PSA. 

Third , the sale must constilUte a "cash 
sale ." The term "cash sale" is defined in 
§ 196(c) of Ihe PSA: 

(c) For the purpose of Ih is sect ion, a 
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cash snle means a sa le i n which the 
seller does no t ex press ly extend credit 
[0 (he buye r. 62 

A sale w ill be pre~umed (0 be a "cash 
sale" unless (he seller o r its duly au
thori zed agen(6

) executes and del ivers a 
wrillen agreeme nt [0 a packe r that waives 
the trUSI prov j s i on~ ofrhe PSA . 64 The wri t
ten agreement musl incorporate or cont ain 
eq ui valent Iculguage to the following 
waiver promulgated by the United Slates 
Department of Agriculture ("USDA"):·' 

On lhis d(lle I am entering into a written 
agreement for the sale of li vestock on 
credi t to • a packer , 
and J under:stand that in doing so I will 
have no rights under the trust provi sions 
of section 206 of the Packers and Stock
yard s Act , 1921 , asamended(7U.S.C. 
196, Publ. L. 94-410). with respect to 
a ny such credit sale. The writte n agree
ment for such selling on credit 

Covers a single sale . 

Provid e~ that it will remain in effect 

unt il (date). 

Provides that it wi ll remain in effect 

unt il ca nceled in writing by either 

party . 

(Omit the provisions no t applicable.) 


Date ________ 
Signature ______ ___ _ _ 

Neither an oral agreement nor a course of 
dealing wi ll constitute an adequate re
placement for the written agreement re 
qu ired by the PSA. 66 

The packer must re tain the original 
waiver signed by the seller , the agreement 
provi ding for the sale on cred it and any 
other documents relating to the terms of 
the credi t sales in its fil es for a period of 
two years afte r the expirat ion of the agree
ment to ex tend credit or for any longer 
period Ihat may be req uired by law. 67 In 
addition, the packer must provide the 
sell er with a copy of the waiver .68 If a 
dealer or market agency acts as an agent 
for the packer, these en tities must sati sfy 
the req uirements se t forth in the regula 
tions promul gated by the USDA. 

Fourth, the lives tock se ller will be enti
tled to assert its ri ght~ under the statu tory 
trust onl y if the packer fail s to pay the 
seller in a timely manne r. The payment 
terms fo r the purchase of livestock are set 
forth in § 228b of the PSA: 

(a) Each packer, market agency , or 
dealer purch. si ng li ves tock shall, be
fore [he close o f [he next business day 
follow ing the purchase of li veslOck and 
trans fer of possession thereof, del iver 
to the se ller or hi s duly authorized rep
resentati ve the fu ll amount of the pur· 
chase pri ce; 69 

There is an exception to the general rule 
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regarding [he lime of payments in the 
event thaI the livestock is purchased on a 
carcass or "grade and yie ld" ba~ i s . Also. 
the me thod of pilymellf to the ~e ll er is 
controlled by § 22Rb of the PSA. 7o 

Fifth , the seller mu :)[ preserve it ~ statu 
tory trust r i g ht~ by giving wrilten notice 
to the packer and filin g a copy of the notice 
with the U.S . Secretary for the Depart
men t o f Agricull ure ("Secretary") with in 
thiny days of the fi nal date for makjng a 
payment under § 228b or within fiftee n 
bu siness days after the se ller has received 
notice that the paymen t instrument pro
perly presented for payment has been dis
honored. 7 1 The Secretary will be deemed 
to have recei ved the noeicl! 01 the se ller's 
intention to invoke its slClfUtory trust rights 
if the not ice is filed wi th the PSA area 
office or wi th the PSA Di vision of the 
USDA in Washington, D.C." The date 
of lhe ac rual receipt of Ihe notice by Ihe 
se ller or the Secretary will be used to de
termine when the no lice is deemed given 
or fil ed under the PSA ." 

Notice can be given to the packer and 
the Secretary by lencr, mailgram or tele 
gram and should conta in the following in
formation : not ifi cation to pre~erve trust 
benefit s; identification of packer; iden
tification of se ller: date of the transaction; 
date of seller 's receipt of notice thai pay
ment inst rument has been dishonored (if 
appl icable); and amount of money due . 
However, any written nOlice which in
forms the packer and the Secretary thal 
the packer has fai led to pay fo r livestock 
is suffici ent to meet the stalutory require 
ments of th e PSA .74 

Statutory Remedies A vai/able to 
Unpaid Seller 

An unpaid se lle r has two remedies 
under the PSA. First, the se ller may com
mence a suit against the packer in the ap 
plicable fede ral d istri ct co urt to recover 
the damages aris ing from the packer's fa il
ure to pay the se ller for the cash sale of 
the li ves tock and t.o collect those damages 
fro m the res of the statutory {lUSt. 75 In 
such an action , {he se ller is entitled to 

recover the unpaid portion of the purchase 
price. prejudgment interest on that amount 
from date foll owing deli very and accep
tance of the li ves tock and the costs in
curred in entering the seller' s ri ght ~ under 
the PSA . 76]t is unclear whether these costs 
include lhe seller 's auorneys' fees. 

Second, the unpaid ~eller may fi le a 
reparation co mplaint with the Sec retary . 
The Secretary is aut hori zed La in vestigate 
the complai nt , conduct a hearing and enter 
an order direc ting the packer 10 pay a cer
tain sum by a spec ified date. If the packer 

Oerobe,. 

does not comply with the order. the unpaid 
seller ma~ fi.le an action i~ the applicable 
federal dI strict court seeking a judgme . 
aga inst the packer. In that action, the sell: 
is ent itled to recover its reasonable attor, 
neys' fees. 77 

These statu t? l)' remedies do not pre. 
cl ude the unpaId se ller from enforcino its 
other rights under fede ral and state law 
that do not contro vert the provisions of 
the PSA 78 

PERIS HABLE AGRI CULTURAL 
COMMOD ITIES ACT 

The Perishable Agricultural Commodi. 
ties Act ("PACA") was enacied in 1930 
(0 regulate un fa ir trade practices in the 
shipping and handli ng of periShable agri
cultu ra l commodit ies .79 It was amended 
in 1984 to provide perishable agricultural 
commodities suppliers with a statutory 
trust to enforce the payment of their obli· 
gallons fro m commission merchants, deal
ers and brokers. so T his statu tory trust was 
patterned after the trust contai ned in the 
PSA. 81 Accord ingly, the courts have 
examined PSA decisions to interpret the 
trust provision of PACA .!:!2 

Characteristics of Statutory Trust 
The statutol), truSt provision is con

tained in § 499(e) of PACA: 
(2) Perishable ag ricultural commodities 
received by a commission merchant , 
dea ler, or broker in a1/ transactions. and 
all inVentories of food or other products 
de ri ved from perishab le agricultural 
commodities , and any receivables or 
proceeds from the sale of such com
modities or products, sha ll be held by 
such commission merchant , dealer , or 
broker in trust fo r the benefi t o f all un
paid suppliers or se llers of such unpaid 
suppliers, sellers, or agents. Payment 
shall not be considered to have been 
made if the supplier. se lier, or agent 
receives a payment instrument which is 
dishonored . The prov isions o f this sub
section shall not apply [Q transactions 
between a cooperative association (as 
defined in section 114Ij(a) ofTilie 12), 
and its members . ~J 

T he res of the truSt consists of all perish· 
able agricultu ra l commodities of the com
mission merchant , dealer or broker, all 
food and other products derived there
from, and all receivables and proceeds 
thereof. The commi sion merchant , dealer 
or broker. and not the person seek ing to 

enforce the trust, possesses the burden of 
provin g lhal certai n assets are not subject 
to the tru St. 84 

http:commodities.79
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ejudicial interpretation regarding the 
e and scope of the slaturory trust af
d to li ves tock suppl iers under the 
was codified in (he USDA regula
pertai ning 10 PACA. These rcgula
provide that PACA eMablishes a non
gated "floaf ing" trust Cor the benefit 
~ unpaid supplier~ of peri::. hable agri
ral cOfTlinodlti e:-. "I nd co ntemplates 
o:nmingling of l ru ~ t asse t ~ .:';5 
,CA doe~ not create a ~tatulory lien 
rnay be avoided by the tru stce-i n
ru plcy or deblor· m · p()~se~s i on under 
:ankruplcy Code. InsteCld, Ihe assets 
cl 10 the trw .. 1 are no! considere.d 10 

Iff of (he deb(or~ esta le .8 
f, 

rne confu.':.JOn exists regading the 
nuation of the ::.tatu(ory trust in 
hable agricultu ra l commod ities or 
p:-oducts that are sold by the commis· 
rnerchant, dealer or broker to a third 
. The legi sla tive histo ry of the PSA 
ates that its trust provision was not 
ded to extend (0 li vestock or the prod· 
thereof that [he packer "old to th ird 
:s in good faith .~7 Nevenheless, the 
A adopled a different view in its com
s on the proposed federal regulatIOns 
ining to PACA: 
Ie commentor submitted language 
lich it suggested be added to thi s :,ec
n that would prov ide that a buyer of 
st asse ts would rece ive them free of 
y tru st interes t. This language cannot 
accepted since the legislation slate~ 

It all trust as.,<,els shall be ava ilable in 
st until full pa yment is made to the 
lers. A purc haser of trust asset5 could 
Iy hold a secondary interest since the 
iets wo uld be subjec t 10 reca lL ::;8 

,irements for Enforcement 
'tatutory Trust 
e statutory tru st wi ll no t be en rorced 
s fi ve conditions are sati sfi ed in a 
)Iete manner. First. the disputed as
n USI have constitu ted " perishable ag
ural commodities" when deli vered to 
ommisslo n merChant , dealer , or bro
PACA defines the lerm "perishable 
'u ltural commod it v" a~ rres h fruits 
rresh vegetables oJf every kind and 
tcter, whether or not. frozen or packed 
~, and mcluding cherries in brine. k9 

term "fresh fruits and fresh vegeta
is defined in the regul at ions pro mul 

I by the US DA in the fo llowing man

(u) "Frelo. h fru il~ (jnd fres h vegeta
:s" include (jlJ produce in fresh form 
nera ll y considered as perishable frullS 
~ vegetable:" whether or no t packed 
Ice or held In common or cold stor
~, but doe!' not include those perish

able frui t::. and vegetables which htlve 
been ma nuracturecl into articles of food 

y"of a different kind or character. 
These regulation ~ also descri be a numher 
of operat ion::. that will not be con ~ id e red 
tu change a "perishable agricultural com 
mOdi ty" inlo an "article of" food of a ditfer
enl kind of character" and out side the 
scope o f the statutory 1m,\( <) 1 

Second, the perishable agriculrural 
commodity Illllst be delivered to a "com· 
miss ion merchant, dealer or broker. " The 
terms are derined in § 499(,, ) or PACA. 

(5) The (Cflll "co mmission mer<;hanC' 
means any per.,<,on engaged in the busi
ne~~ or receiving In Jntcrstate o r foreign 
comrnt:.rce allY perishable agricultural 
commodi ty for sale, on commiss ion, or 
for or on behalf of another; 
(6) The term "dealer' means any person 
engaged in the busine~s of bu yi ng or 
selling in wholesale or jobbing quan
tit ies, as defi ned by the Secretary, any 
perishable agricultural co mmodify in 
interstate or fo reign commerce . 
(7) The tenn "broker" means any person 
engaged in the business of negot iating 
sales (lnd purchases of any perishable 
agricultural commodity in inters tate or 
foreign co mmerce for or on behalf of 
the vendor or the purchaser, respec
ti vely,. 92 

A number of exceptions to the definiti ons 
of dealer and broker can be found in the 
statute. 

Thi rd, the sale must not in volve a 
cooperative association and its members. 
PACA adopted the definition of "coopera
ti ve association" that is con[ained in the 
Agricultu ra l Marketing Act: 93 

. any associa tion in which farmers 
act together in processing, preparing for 
market , handl ing, and/or market ing the 
fann products of persons so engaged , 
and also. . any associa tion in which 
fa nners ac t IOgelher in purchasing , (est
ing, grad ing, processin g, di stributing, 
andlor fumishing farm supplies and/or 
farrn bu s ines~ se rvices: 

Such associations must be operated for the 
mutual benefi t of their members and 
satisfy a variety of ::i ta tutory conditions. 

Fourth , the commission merchant, 
dealer or broker must fail to pay the seller 
in a time ly manner. The :,Ialu tory payment 
lerms for the purchase of perishable ag 
ricultural commodit ies are quite compli
cated and described in detail in the regu 
lation s promulgated by the USD A."' 

The perishable agricultural cOfllmodi · 
tics ~ell ers and the commission mer· 
chant, dea ler or broker may elect to u:,e 
different payment terms than those se t 
forth in the governmental regulations: 

Continuing 
Education 
Services 
Provides quality contino 
uing business and 
legal education semin· 
ars and conferences 
for professionals. We 
will continue to pro
gram the current selec· 
tions with the best 
qualified faculty for the 
most reasonable cost. 

HOMESTUDY 
PROGRAMS 
At last an information 
resource for the entire 
legal profession. Con· 
tinuing Education Ser
vices, a leader in CLE 
programmIng has 
developed an extensive 
library of self·study 
audio tape sets. 

Call us for more infor
mation on these con· 
tinuing legal education 
materials. 

Watch for our Fall 
Catalog of Upcoming 
Seminarsl 

~ntlnulng Education 
Services 

428-8811 
PO. Box 1250 
Westmin ste r, CO 80030 
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however. the se ller will not be entitled to 
invoke the s tatuto ry (rust es tabli shed by 
PACA unless: ( I) the contractua l pa ymenl 
terms do not exceed th irty days from the 
receipt and acceptance of the perishable 
agric ultura l commodities ; (2) the se lle r 
and commiss ion merchant, dealer or 
broker reduce their agreement to writing 
before entering in to the pertinent transac
tion; (3) the se ller and commission mer
chant , dealer or broker mainta in a copy 
of the agree ment in the ir records ; and (4 ) 
the payment terms are disclosed on the 
in voices. accountings. and other docu
ments rel at ing to (he Iransaclion .95 

Fift h, the seller must prese rve its statu
lory trust rights by giving wriHen notice 
to (he commis~i on merchant , dealer or 
broker and (he Secretary within thirt y days 
of any96 of the lime periods specified in 
the truSI provis io n o f PACA : 

(3) The unpaid supplier , sel le r , or age nt 
shall lose the benefi ts o r such (rust un
less such person has gi ven wri tten 
notice of iment to preserve the benefits 
of the truSI to the commission merchant , 
dealer, or broker and has filed s uch 
notice with the Secretary within thirty 
calendar days ( i) afle r expi ration of Ihe 
time prescribed by which payment must 
be made, as se t forth in regulations is
s ued by the Secretary , ( ii ) after expira· 
tion of such other time by whi ch pay
ment must be made , as the parties have 
expressly agreed to in writing before 
entering into Ihe transaction , or (iii) 
after the time the supp lier, seller. or 
agent has received no tice that the pay
ment instrument promptly prese nted for 
payment has been dishonored. 97 

The Secre tary will be deemed to ha ve 
received notice of the seller 's intention to 
preserve its statutory trust rights if [he 
notice is filed with the regional office of 
the PA CA branch of the Fruit and Veget· 
able Division , Agricultural Marketing 
Service , or its headquarters in Washing
ton , D.C . 91! The nOlice must be in wriling. 
provide that it is a notice of intent 1O pre
serve its benefits, and include the follow 
ing information for each shipment of 
perishable agricultural commodit ies: 

(i) The name and addresses o f the trust 
beneficiary, seller-supplier, commi s
sion merchant , or age nt and the debtor, 
as appli cable , 
(ii) The date of the transaction , com
modity. contract temls , invo ice, price . 
and the date payment was due, 
(iii) The date of receipt o r no ti ce tha i a 
payment instrument has been dishon
ored ( if appropriate) , 
( iv) The amount past due and unpaid.99 
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Waiver of Statutory Trust 
A se ller may eleci to waive ils right to 

the sta tu lo ry Irust prov ided by PACA. To 
be effecti ve . the waiver must (I) be in 
writing and gepa rate anll distinct from any 
agency contracl ; (2) be signed by the selle r 
prior to the time the affected trading con
tracts are negot ia ted; (3) clearly sta te the 
seller 's intent 10 waive itg right to become 
a trust benefi ciary on a given transac tion 
or a series of transaction s; and (4) include 
the date that the agent 's authority to act 
on the seller' s be half expires if the selle r 
has employed an agenl for the sale of 
perishable agricultural commodities . 100 

Remedies Available to 
Unpaid Seller 

PACA provides that the unpaid se ller 
may commence a federal action to enforce 
(he payment of the commission merchant , 
dealer or broker' s obl igations from the 
trust assets . 101 The unpaid seller' s claim 
wi ll be limited to the "net amount due 
after all owa bl e ded uctions of contem 
pla ted expenses or advances [are} made 
in connection with the transaction by the 
commission merchant . dealer or broker. ,,102 

The unpaid se ller may not be entitled to 

collect its attorneys' fees from Ihe trust 
assets. 

PACA also authorizes the Secre tary to 
commence a federal action to prevent and 
restrain the diss ipation of the tru st as 
sets. 103 A temporary or permanent injunc 
tion would be the relief sought in such 
proceedi ngs . I~ 

Furthermore , PACA provides that the 
unpaid se ller may seek to recover damages 
from the commission merchan t, dealer or 
brok.er by civil suit or complaint to the 
Secretary. lOS These sratutory remedies do 
nol preclude the un paid seller from enforc
ing its other rights under federal and state 

' 06law . 
CONCLUSION 

Agricultural lenders are besieged by 
problem loans in this troubled economy . 
These problems are aggravated when the 
lenders ignore or improperl y comply with 
the federal and Stale statutes app licable to 
these loans. Counsel for agricu ltural lend
ers can play only a limited role in alleviat
ing their clients' probl ems. They cannot 
increase Ihe profitabi lity of farming and 
ranching operations nor pre vent the de
pressed economy from affecting the value 
o f agricnltural co llatera l. Nevertheless, 
counsel can ags ist thei r clients in avoiding 
the legal pitfall s associated with agricul
tural lending by keeping the lenders ap
prised of exist ing bur ignored legiSlation 
and new developments in this area or the 
law. 

OCtober 

NOTES 

I. See , Colorado H B. 1284 ( 1986); lilt 
Bankruptcy. Judges , U,S . Truslee~ and Family 
Farmer Bankruptcy Act of 1986, PUb.L. 99
554 (Oct. 27 , 1986), codified al I I U.S.C. 
1201 e/ seq .; and Colorado S .B. 123 ( 1987) 

2. See. the Food Security Act of 1985' 
(hereafter . ··FSA"). Pub.L. 99· 198. 991h 
Cong .. 2d Sess. (Dec. 13, (985)'1§ I 324(J) . 
The rules and regulations perta ining 10 the ad
ministration of (he Food Sec urity Ac( can be 
round in the Fed.Reg. (March 3 I, 1986) . 

3. CRS § 4·9· 307. 
4. FSA § 1324(a) (I ) and (b) . Farm prod. 

ucts are defined in FSA § 1324(C)(5). 
5. CRS § 4·9·307. 
6 . See , Colorado BaTIk. & Trt/Sl Co. v. 

Wesrem S lope/llvesrmems. /ll c .. 36~olo.App . 

149,539 P.2d 501 (1975) and First National 
BOIlk. v. Iowa Beef Processors Inc .. 626 F.2d 
764 ( 1980). 

7. FSA § 1324(c). 
8. Supra. note 2. 
9. S. B. 123 was introduced in (he Colorado 

Senate in January of 1987 by Senalor Jame5 
Brandon . It was effecti ve upon signalure . 

10. See § 32 orS. B. 123 which repeals CRS 
§§ 4·9·503(3), 504(6) and (7) ; 506(2); 38·39· 
102(2)(b)(II ) , (3)(b), (8), (9) and (10). Seclioo 
34 of S.8 . 123 exempts "court aClions" filed 
prior to July I , 1987, from coverage of these 
new amendmenls. 

II . See, Miner , "The Colorado Fann Home
stead Protection Act ," 15 The Colorado 
Lawyer, (Sept. 1986) at 1642. 

12. See, CRS §§ 4·9·503 , ·504, ·506, 38·39· 
ta2 .5, 13-40·(25 and 4·9· 503 e/ seq . 

13 . CRS § 4·9·503(3)(A). 
14 . Id. 
15. The statute is unclear as to whether the 

debtor must be a fanner or rancher. Other pro
visions are specifiC and require that the debtor 
be a fa rmer of ranche r or an active fanner or 
rancher . The noticeable absence of such spe
cific language for pUrp::lses or the twenty--day 
nOlice, together with the exis tence of such lan
guage in other provisions , creates substantial 
uncertainty as to whether the debtor must be 
a farmer or ran cher for purposes of CRS § 
4·9·504. 

16 . CRS § 4·9·506. 
17. S. B. 123, amending CRS §§ 4·9·503(4) 

and 506(3). 
18 . CRS § 4·9·504(7)(A). 
19. See , notes 16 and 18 , supra . 
20. CRS § 4·9.504(7)(B ). 

2 I. CRS §§ 4·9·506 and 504(7)(A) . 

22. CRS § 4·9·508( 1). 
23. CRS § 1)-40-124. For a discussion of 

the definition of a Qualified Fann Owner-Ten
ant , see. Miller, :;upra , note II at 1645 . 

24 . W . Harold Tuttle Farms , Ltd. v. Tht 
Tra velers Insurance Co ., Kiowa County DISL 

Court . Case No. 86CY7, Order and Opinion 
emered April 14 , 1987 . 

25. See also, Per'ry Pomeroy el. al. v. The 
Travelers InsuraNce Co ., Logan County Dis!. 
Court, Case No. 87CY II, Order and Opinion 
entered Ma y 28 , 1987. 
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26. CRS § 13·40· 125. 
27. See, Miller. supra , nOie II a{ 1646. 
28. Tlitile Farms, supra , nole 24. 
29. CRS § )3·40·125. 
30. CRS § 13·40·1 25( 1)(a). 
31. CRS § 38·39· 102(1). 

32 CRS § 38·39·102(3)(b)( I). 

33. See, Miller, supra, note II , al J642, 

1645. 
34. CRS § 11 ·8· IOI (I)(d)( I). 
35. S.B. 123. § 34. 
36. S.B. 123, amending CRS §§ 4·9·503(4) 

and 506(3). 
37. S.B. 123. am<nding CRS § 4·9· 

506(3)(d). 
38. S.B. 123, amending CRS §§ 13-40· 

125(3.5),4·9· 509. and 38·39·102.5(17)(13) 
and (14) 

39. S.B. 123, amending CRS § 38· 39· 
102.5(17). 

40. S.B. 123 , amending CRS § 38·39· 
102.5(7). 

41. S.B . 123 , amending CRS § 38·37· 
140(2)(b). 

42. S.B. 123, amending CRS § 38·39· 
102.5( 10). 

43. S.B. 123, amend ing CRS § 13·40· 
125( 1)(A). 

44. S.B. 123, amendingCRS § 38·39· 120. 
45. See, As her , "The Colorado Agistor's 

Lien Statute: Scope, Enforcement and Due 
Process ," 16 The Colorado Lawyer 989 (June 
1987) 

46. See, Steffens v. Colorado Seed Com 
pallY, __ B.R. _ _ , (Banler. Colo. 1985) , 
Bankruptcy Case No. 84-B -405C, Memoran
dum Opinion dated May 5, 1985 . This decision 
was discussed at le ngth in Guycrson and Wat
kins, "A Review of Agricultural Law; Hard 
Times and Hard Choices," The Colorado 
lAwyer, 629·638 (April 1986). 

47. 7U.S.C §§ 181·23 1. In Safe waySiores, 
Inc . v, Freeman, 369 F. 2d 952 (D.C. Or. 
1966), the court discussed the prevailing events 
leading to the enac tment of the PSA: 

In 1921 there were no large eombinat ions 
of retail s tores. The middleman, the "pack
er." COni ro lled the full range o f services be
tween the rancher and the loca l level. Deal 
ing in fan tastic vol ume and being few in 
number, the "Big Fi ve" exerted tremendous 
influence on the meat market. The 1921 law 
was enacted to preve nt harm to the rancher 
and the cons umer through an abuse of this 
position . 
48. The preamble to the sta tutory trust pro

vision of the PSA provides in relevant part : 
(a) It is hereby fou nd thai a bu rden on and 
obstruction to commerce in livestock is 
caused by fi nancing anangements under 
which packers encumber, given le nde rs se 
curity interest in , or place liens o n, li vestock 
purchased by packers in ease sales, or on 
iuventories of or receiveables or proceeds 
therefrom when payment is not made for the 
livestoek and that s uch arrange ments are 
contrary 10 the publ ic interest. This section 
is intended to remedy such burden on and 
obstruction to commerce in li vestock and 
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protect the public interest . 7 U.S .c. § 196(3). 
See also , Pennsylvania Agricultural Coop
era live Marketing Assoc. 11 . Ezra Mar
lin Co .. 495 F.Supp. 565 (U.S.D.C N. D. 
Pa. 1980) ; In re Frosty Morn Meats, Inc., 
7 B.R . 988 (U .S. D.C N. D. Tenn. 1980). 
49 . See, Bruhn's Freezer Meat~ o/Chicago , 

Inc. v. U.S. Department 0/ Agriculture, 438 
F.2d 1332(8thCiL I97 1);lnreG &LPackillg 
Ca .. Inc. 20 B-R. 789 (U.S .S.C N. D.N.Y. 
1982), ~trd, 41 B.R. 903 (U.S. D.C 
N.D.N.Y. 1984). 

50.7 U.S.C § 196(b) 
5J. The PSA defines "meal food products" 

as "all producls and by·products of the 
slaughte ring and meal-packing industry, if edi
ble." 7 U.S.c. § 182(3). It defines "livestock 
products" as "all products and by-products 
(other th an meats and meat food products) of 
the slaughle ring and meat-packing industry de
rived in who le or in part from li vestock." 7 
U.S.c. § 182(5). See, In the Maller 0/ Har 
mon , II B-R. 162(U .S.B.C N. D. Tex. 1980); 
In re Frosty Morn Meats, supra, nole 48. 

52. See, In re Gotham Provision Co., Inc.. 
669 F.2d 1000 (5 th CiL 1982), cerl. dellied, 
459 U.S. 858 (1 982); In re G & L Pockillg 
Co. Inc ., supra, note 49; In re Frost), Morn 
Meats , SUpl'D. note 4 8. Also see, In rhe MOller 
0/ Harmon. supra, notc 51. 

53. It should be noted that UCC § 9· 104(a) 
(9th ed. 1978) provides in relevant part: 

This Aflicle does not apply (a) to a security 
interest subjec t to any statute of the United 
States, to the ex tent that such stature governs 
the rights of part ies to and third panies af
fected by Iransac tions in particu lar types of 
property. 
54. See. In re Frosty Morn Meats, supra, 

note 48 . 
55. Id. See also , In re G & L PaCking Co., 

Inc., supra , note 49; In re Gotham Provision 
Co .. Inc ., supra, note 52. 

56. 7 U.S.C § 182(4). 
57.7 USC § 191. 
58 . See, Phillippo v. S. Bonaccurso & Sons, 

Inc., 466 F. Supp. 1008 (U .S.D.C E.D. Pa. 
1978). 

59. Supra, note 47. 
60. Sllpra , note 49. 
6 1. Supra . note 49 . 
62.7 U.S.C § 196(c). 
63. It shou ld be noted that waivers signed 

by trucke rs or haulers o n behalf of the selle rs 
wi ll be deemed insufficient unless those truck
ers or haulers have explic it authority to act as 
the seller's agent in exeeu ting these doc uments. 
See . In re Frosry Morn Meats, Inc., supra , 
note 48. 

64. See. In re Gotham Provision Co. , Inc., 
supra, note 52 . 

65. 9CF-R. § 201.200. See, In re Arbagasl 
& Baslion, In c .. 42 B.R. 633 (U.S.B.C. E.D. 
Pa. 1984); Hedrick v. S. Bonaccurso & Sons, 
Inc.. 466 F.Supp. 1025 (U.S. B.C E.D. Pa. 
[978); In re Gotham Provision , Co .. Inc .. 
supra, note 52; In re G & L Packing Co., Inc ., 
supra , note 49. 

66. See, Phillippo, supra, note 58; In re 
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Gotham Provisioll Co .. Inc .. supra. no te 52; 
In re G & L PacklllR Co., Inc .. supra , nol.e 49. 

67.9 C F.R. § 20I.2oo(a)(2). 
68.9 C F.R. § 201.200(.)(3) 
69.7 U.S.C § 228(b) . 
70.ld. 
71. 7 U.S.C § 196 (b) 
72. 9 CF-R. § 203. 15. 
73. See . In re Gotham PrOVI sion Co. , Inc .. 

supra, note 52; Hedrick, supra. nole 65. 
74 . 9 C F.R. §§ 203 . I 5(a)(b). 
75 . 7 USC § 209. 
76. See. Pennsylvania Agricultural Coop

erative Market ing Assoc.. supra. note 48 : In 
re Gotham Provision Co ., Inc., :mpT(J. note 
52; III re G & L Packing Co. , Inc., supra, 
note 49. 

n 7 U.S.C § 2 10. 
78 .7 U.S.C § 209 . 
79.7 U.S.C § 499(.)·(s). See, e.g" George 

Steinberg & Son, Inc. v. Burz, 4 9 1 F .2d 988 
(2d CiL), cm. denied , 419 U.S. 830 ( 1974); 
Chidsey v. Geurin, 443 F.2d 584 (6th eif. 
(971); O'Oay v. George Arakelian Farms , 
IIIC., 536 F.2d 856 (9th CiL 1976). 

80. The intent of the 1984 amendments 10 
the PACA is set forth in 7 U.S.c. § 
499(e)(c)( I) 

81. H-R. Rep. No. 98·543, 98 Cong. , 1st 
Sess ., 4 (1983), reprinted in 1984 U.S. Code \ 
Cong o Ad. News, 405, 407. 

82. See. III re Fresh Approach , Inc., 4 8 
S .R. 926(U.S.B.C N. D. Tex.) , ajJd, 51 B.R. 

412 (U.S. D.C N.D. Tex. 1985). 


83. 7 U.S.C § 49ge(c)(2). 
84. In re Fresh Approach , Inc., supra, note 

82. 
85 . 7 C F.R. § 46,46(c). 
86. See , In re Fresh Approach , Inc., supra . 

note 82. 
87 . See. H.R. Rep. No. 94· 1043, 94 Cong., 

2d Sess. , 7 {1976); In re Frosty Morn MealS, 
In c., supra, note 48 ; In re Gotham Provision 
Co ., Inc., supra. note 52. 

88. Fed. Reg. VoL 49, No . 225 , P. 45736 
(Nay. 20, 1984). 

89. 7 CF.R . § 499(a)(4) 
90. 7 C F.R. § 46.2(u) . 
91. Id. 
92.7 U.S.C § 499(a)(5)·(7). 
93 . 12 U.S.C § I 14Ij(a) ( 1929). 
94. 7 CF-R. , 46.2(oa). 
95. 7 U.S .C § 499 e(c)(3); 7 CF.R. §§ 

46.2(aa)(ll) and 46,46(f). 
96. See, In re Fresh Approach , Inc .. sllpra, 

note 82 . 
97.7 U.S.C § 49ge(c)(3) . 
98 .7 CF.R. § 46,46(g)(2). 
99. 7 CF.R. § 46,46(g)(3). 

100. 7 CF.R . § 46,46(d)(2). 
101. 7 US C § 49ge(c)(4). 
102. 7 CF.R. § 46,46(f)(4). 
103 . 7 USC § 49ge(c)(4). 
104. H-R. Rep. No. 98·543 , 98th Cong., 1st 

Sess. , 7 ( 1983), reprinted in 1984 U.S. Code 
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105.7 U.S.C §§ 499b and e·g. 
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