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I. INTRODUCTION 

A. Background Information and Industry Trends 

The regulation of pork producers, and the pork industry as a whole, is one 
of the most important and controversial issues in agricultural law today. Every 
major pork producing state has dealt with the issue during the last few years, and 
most of the states have made substantial changes in their laws regulating pork 
production. The driving forces that have caused state legislatures and regulatory 
agencies to re-examine and revise their laws and regulations over the past few 
years have been similar in all the states, although in varying degrees. The major 
driving forces have been, and continue to be, environmental concerns about water 
quality and odors, structural and social concerns over vertical and horizontal 
integration trends, and economic issues such as adding value to agricultural 
products and competing with other states and countries to become the most 
efficient producers of pork in the world. 

The issue is particularly important in Iowa. Iowa leads the nation in pork 
production in terms of both the number of hogs marketed annually and the size 
of its breeding herd. In 1996, Iowa marketed over 22.2 million head of hogs, 
which is about 22% of the nation's hogs. l The closest competitors to Iowa were 
North Carolina (13.3 million head), Minnesota (9.2 million head), Illinois (8.3 
million head), Indiana (6.9 million head), Nebraska (6.4 million head), and 
Missouri (5.9 million head).2 In addition to the top seven states, ten other states 
marketed over a million head of hogs in 1996. Those states were Ohio (3.2 
million), South Dakota, Kansas, and Arkansas (all more than 2 million head), and 
Pennsylvania, Michigan, Georgia, Wisconsin, Oklahoma, and Kentucky (all more 
than 1 million head),3 Iowa also led in breeding herd numbers at 1.2 million 
head in 1996,4 but North Carolina might take the lead in 1997 as it farrowed 
more sows this winter, 1996-1997, than Iowa.5 

The geographic trends in the pork industry are also worth mentioning 
because they have a direct impact on the laws being passed in the various states 
and regions of the country. During the last five years, North Carolina has been 
the big economic winner as its breeding herd increased 171 %, its share of 
marketed hogs increased 122%, and its total market share increased 124%, which 
includes sales of feeder pigs and seed stock.6 North Carolina's explosive 
expansion seems to have ended, especially with a recently passed moratorium on 

I. See Joe Vansickle, Market Shifts Create New Hog Powerhouse States, NAT'L HOG 

FARMER, May 15, 1997, at 12. 
2. See id. 
3. See id. 
4. See Joe Vansickle, States Go to War Over the Environment, NAT'L HOG FARMER, May 

15, 1997, at 16. 
5. See Joe Vansickle, Market Shifts Create New Hog Powerhouse States, NAT'L HOG 

FARMER, May 15, 1997, at 12. 
6. See id. 
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new construction and expansion until March 1, 1999.7 The states in the South 
and West are picking up much of the new expansion, particularly in breeding 
herd numbers. 8 From 1990 to 1995, Oklahoma increased its breeding herd by 
359%, Wyoming by 355%, Utah by 300%, Colorado by 187%, and Arkansas by 
22%.9 

From 1990 to 1995, almost all of the states in the traditional hog belt 
(Upper Midwest) saw a decline in hog numbers and market share. lO Minnesota is 
the only state that increased its total market share, by 8%, partly because its 
breeding herd has been kept stable at only a 1% drop.1I Meanwhile, South 
Dakota lost 26% of its breeding herd, Illinois lost 22%, Iowa lost 15%, Indiana 
lost 14%, and Nebraska lost 6%.12 Each state that lost breeding herd numbers 
had a double digit decline in total market share, except Iowa which lost only 
8%.13 Missouri increased its total market share by 13% while increasing its 
breeding herd numbers by 19%.14 

These trends are very important to Iowa (and every other state with pork 
production) because of the impact the pork industry has on the economic 
strength and the social structure of Iowa. Iowa's highly productive land will 
always be a source of revenue at the bottom of the chain, because its abundant 
supplies of com and soybeans will be used by those who raise hogs. By finishing 
hogs in the state, however, Iowans will retain a larger share of the value-added 
pork dollars (not to mention processing and marketing finished products). 
Likewise, if Iowa can raise the crops, finish the hogs, and farrow the hogs, then 
largest piece of the economic pie will stay in Iowa for Iowa's farmers and 
supporting businesses. 

Iowa excels in all three phases, but has recently lost ground in farrowing. In 
the 1980s, Iowa had a sow herd of more than 2.0 million, but by December 1996 
that number had fallen to only 1.25 million sows,!5 The number of sows in 
March 1997 was back up to 1.3 million sows, but that is still far from the numbers 
Iowa had in the 1980s.16 The trend can also be shown by looking at the number 
of feeder pigs Iowa imports. In 1990, Iowa imported approximately one million 
feeder pigs from other states. 17 By 1996, however, Iowa imported a record 4.52 
million feeder pigs and the imports for 1997 are projected to be more than 5.0 
million feeder pigs (almost a quarter of the annual number of pigs marketed in 
Iowa).18 Because farrowing requires even more labor and inputs than finishing­

7. See Clean Water Responsibility and Environmentally Sound Policy Act, H.B. 515, § 
1.1 (a), 1997 N.C. Sess. Laws 458. 

8. See Joe Vansickle, Market Shifts Create New Hog Powerhouse States, NAT'L HOG 

FARMER, May 15, 1997, at 12. 
9. See id. at 14 tb1.2.
 

1O. See id. at 14 tbU.
 
11. See id. at 14. 
12. See id. at 14 tbl.3. 
13. See id. 
14. See id. 
15. See Steve Marbery, Hog Industry Insider, FEEDSTUFFS, May 26,1997, at 17. 
16. See id. 
17. See id. 
18. See id. 
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only operations do, finishing and farrowing pigs can provide a strong one-two 
value-added punch for Iowa's abundant corn and soybean crops. In 1995 alone, 
the total direct and indirect economic effects of the Iowa pork industry were 
estimated to be $11.4 billion in gross sales, employment of 90,000 people, and the 
addition of more than $3 billion of value-added revenue to Iowa's economy.19 

The impacts of the pork industry on Iowa's social structure have also been 
very important and are related to the economic benefits mentioned above. First, 
many of the farmers who survived the poor agricultural economy of the 1980s 
(poor cattle market, low crop prices, and low land values) and who are farming 
today, survived by farrowing and finishing hogs. The fairly profitable hog 
industry kept the number of farmers from decreasing dramatically and helped 
keep rural communities strong both in terms of economics and population. The 
large number of independent, middle-class farmers supported much of the rural 
infrastructure, especially main-street businesses, schools, and other community 
groups. Hog farms do not necessarily require a lot of land, but they do require 
substantial amounts of labor and inputs, such as veterinarians, feed suppliers, 
bankers, farm suppliers, farm equipment dealers, fuel suppliers, electricians, 
construction workers, and other accompanying businesses. The entire state, 
including cities, continues to reap the benefits of a strong rural economy and 
unique social structure created by having many smaller communities, businesses, 
and schools. 

B. Purpose 

this Note has an Iowa focus because a substantial portion of the research 
and writing was done while the author served as a law clerk during the summer of 
1997 in the Environmental and Agricultural Law Division of Iowa Attorney 
General Tom Miller's office. The original goal was to discover how Iowa's pork 
production laws and regulations compared with other states, particularly in the 
areas of environmental laws, nuisance protection, permitting procedures, corporate 
restrictions, enforcement, and local control. In the process, the hope was that new 
ways to improve Iowa's laws could be found in other states' laws. This was done 
in preparation for next year's legislative session when changes to Iowa's laws 
surrounding pork production are likely. As the project progressed, it became 
apparent the information would be useful, not only in Iowa, but in other states 
contemplating revisions or additions to their laws (which includes almost every 
major pork producing state). The author then decided to write and publish this 
Note so that the information could be used as a resource for anyone interested in, 
or involved with, laws and regulations surrounding the pork industry in the United 
States. 

It should also be noted that this Note is the product of the author's research. 
Views and opinions expressed in this Note are those of the author only and do not 
necessarily reflect the views or opinions of Iowa Attorney General Tom Miller or 
his office. 

19. See John Lawrence et aI., Economic Impact of a Livestock Bonding Requirement, low A 

PORK PRODUCERS, June 1997, at 9. 
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C. Overview 

This Note summarizes five basic areas of law related to pork production in 
many of the major pork producing states, including Iowa, North Carolina, 
Minnesota, Illinois, Indiana, Nebraska, Missouri, South Dakota, and Oklahoma. 
Information on the laws in some other states, particularly Kansas and Michigan, 
have been added when appropriate to show novel approaches to certain issues. 
The five areas of law covered are as follows: permitting requirements, water 
quality laws, odor and nuisance laws, enforcement procedures and local control, 
and corporate farming restrictions. 

II. PERMITTING REQUIREMENTS 

A. Introduction 

The trend in most states over the past few years has been to more closely 
monitor the construction and operation of hog buildings, manure storage 
structures, and land application of manure. Every state has developed some type 
of permitting process to protect the state's environment, particularly surface water 
and groundwater 

The question of whether a particular farming operation needs a permit has 
been generally answered in three ways. Some states base permitting requirements 
on the number of animals in the operation; other states base it on the type of 
operation, for instance, the type of manure storage; and others base it on which 
operations present the greatest risk to the state's environment, particularly 
groundwater and surface water. 

A National Pollutant Discharge Elimination System (NPDES) permit is 
required by federal law in all states.20 Livestock operations fit the point source 
definition if they are over 1000 animal units in size and discharge manure 
directly into the navigable waters of the state through man-made structures or 
discharge directly into waters flowing through or near the facilities.2l Operations 
that only discharge during storms of more than a 25 year124 hour rainfall event 
are not required to obtain an NPDES permit.22 Most states administer the NPDES 
permitting procedure themselves, but the Environmental Protection Agency still 
retains the authority to examine the permits and can overturn any state decision. 23 

Besides the NPDES permit, states frequently require their own construction 
permits, operation permits, interim permits, certificates of compliance, and 
operator training certification. Each of these permits serves a highly distinct 

20. See Don D. Jones & Alan L. Sutton, U.S. Animal Manure Management Regulations: A 
Review and a Look at What's Coming 1-2 (Sept. 20-21.1996) (presented at "Getting the Most From 
Your Manure Resource: Managing Your On-Farm System," Manitoba, Canada) (unpublished 
manuscript, on file with the Drake Journal ofAgricultural Law). 

21. See id. 
22. See id. 
23. See id. 
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purpose and as outlined below, the requirements under the various permits vary 
substantially from state to state. 

The remainder of this section outlines the different permitting requirements 
in most of the major pork producing states. The major issues include which types 
of permits are required in each state, the sizes or types of operations requiring 
permits, fees and financial assurance requirements, and neighbor notification laws. 
In addition, other types of requirements that must be met prior to receiving the 
various permits. These sometimes include completing a manure management 
plan and a spill contingency plan, complying with set-back distances, following 
construction and design standards, environmental testing and record keeping, 
complying with renewal requirements, and disclosing ownership information. 

B. State-by-State Laws 

1. Iowa 

Iowa requires certain animal feeding operations (AFOs) to get either 
construction or operation permits or both from the Department of Natural 
Resources. All open feedlot operations with more than 1000 animal units (2500 
hogs, 1000 cattle) or those with more than 300 animal units that discharge 
manure into a water of the state must get construction permits for any new 
buildings or modifications, as well as an operating permit that must be renewed 
every five years.24 

All confinement feeding operations (CFOs) with more than 200,000 pounds 
of hogs, the definition of a small animal feeding operation,25 may have to obtain 
construction permits if they exceed a certain capacity. All CFOs with an aerobic 
system, an anaerobic lagoon, or an earthen manure storage basin must get a 
construction permit prior to any new construction, except for those meeting the 
definition above for a small operation. 26 CFOs using a formed manure storage 
structure with a hog capacity of more than 625,000 pounds must also get a 
construction permit.27 Finally, persons with an interest in an operation who are 
habitual violators or who are subject to an impending enforcement action must 
receive a permit to build even if they do not exceed the capacity levels above.28 It 
should be noted that no construction permits can be issued to CFOs if a person 
with an interest in the CFO has an enforcement action pending with the 
Department of Natural Resources (DNR), or if a person with a controlling interest 
in the CFO is classified as a habitual violator. 29 

The actual requirements of the permit application include submitting a copy 
of the design plan, completing a manure management plan, submitting a list of 
persons that have an interest in the operation, outlining the effects on surrounding 
drainage, paying an indemnity fee, (ranging from $0.02 to $0.10 per animal unit), 

24. See IOWA ADMIN. CODE r. 567-65.3 (1996). 
25. See id. r. 567-65.1. 
26. See id. r. 567-65.6(b)(I). 
27. See id. r. 567-65.6(b)(2). 
28. See id. r. 567-65.6(b)(5). 
29. See id. r. 567-65.6(3). 
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submitting soil boring test results, and confirming that separation distances will be 
met. 30 Finally, the county board of supervisors must be given a copy of the 
application and they have thirty days in which to comment on whether or not the 
permit should be granted. 31 There are currently no financial assurance 
requirements in Iowa. 

2. North Carolina 

In North Carolina, a permit is required for all animal operations that use 
liquid storage and have more than 250 head of swine, 100 head of cattle, or 
30,000 head of birds.32 A permit is also required for any operations that are cited 
for water quality violations.33 The permit, which is essentially a combined 
operation and construction permit, is valid for five years before it must be 
renewed, and the facility is subject to bi-annual inspections.34 In order to receive 
a permit, the following major requirements must be met: 

1)	 An approved manure management plan.3s 
2)	 Written notice to all neighbors prior to any new construction.36 The 

1996 law requires notification of all adjoining property owners and 
notice to neighbors located immediately across from any roads 
abutting the operation.3? 

3)	 Swine operator training.38 All livestock operations required to obtain 
a permit must have their manure management system operated by a 
certified person. 39 The initial certification requirements are ten hours 
of training and an examination.40 In addition, six hours of training is 
required every three years to maintain the certification,4J with 
certification costs of ten dollars per year.42 

4)	 An approved design and site that meets all state rules and regulations 
for things such as capacity, seepage rate, and separation distances.43 

5)	 The permit fees are fifty dollars for manure storage design capacities 
less than 100,000 pounds, one-hundred dollars for capacities between 
100,000 and 800,000 pounds, and two-hundred dollars for capacities 

30.	 See id. r. 567-65.8. 
31.	 See id. r. 567-65.9. 
32.	 See N.C. GEN. STAT. §§ 143-215.lOB-C (1996). 
33.	 See id. § 143-2l5.1(a). 
34. See Telephone Interview with David McLeod, Director of Legal Affairs, North Carolina 

Department of Agriculture (July 22, 1997). 
35.	 See N.C. GEN. STAT. § 143-215.10C(d) (1996). 
36.	 See N.C. GEN. STAT. § 106-805 (1996). 
37.	 See id. 
38.	 See N.C. GEN. STAT. § 90A-47.2(a) (1996). 
39.	 See id. 
40.	 See id. § 90A-47.3(b). 
41.	 See id. 
42.	 See id. § 90A-47.4(b). 
43. See Joe Vansickle, States Go to War Over the Environment, NAT'L HOG FARMER, May 

15, 1997, at 20. 
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over 800,000 pounds.44 North Carolina does not have any other 
financial assurance or bonding requirements.45 

North Carolina passed a moratorium on August 27, 1997, prohibiting all 
expansion and new construction of swine farms, lagoons, and animal waste 
management systems for swine farms. No new permits will be issued until March 
I, 1999.46 The moratorium is subject to the following exceptions: repairs or 
replacements of existing facilities; construction or expansion to reach the limits 
allowed in the original permit; construction or expansion for those who received 
permits prior to August 27, 1997; persons that started laying a foundation, 
entered into written contracts related to the construction, or have expended funds 
to secure financing of the new construction prior to March 1, 1997; and 
innovative systems that do not employ an anaerobic lagoon and have been 
approved by the Department of Environment, Health, and Natural Resources.47 

The above exceptions do not apply, however, to those counties located outside of 
certain coastal areas with populations less than 75,000 and more than $150 
million of expenditures for travel and tourism.48 

When the moratorium is over, the new law grants the Environmental 
Management Commission discretion to issue individual permits (rather than 
general permits) to certain operations if further requirements are deemed 
necessary to adequately protect the state's water quality, public health, or 
environment.49 

44. See N.C. GEN. STAT. § 143-215.lOG (1996). 
45. See Telephone Interview with David McLeod, Director of Legal Affairs, North Carolina 

Department of Agriculture (July 22, 1997). 
46. See Clean Water Responsibility and Environmentally Sound Policy Act, H.B. SIS, § 

l.l (a), 1997 N.C. Sess. Laws 458. 
47. See id. § l.l(b). 
48. See id. § 1.2(a), (b). 
49. See id. § 9.2(a). 
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3. Minnesota 

Minnesota requires every operation of more than fifty animal units to 
obtain a permit or obtain a waiver from the Pollution Control Agency (PCA) 
stating that a permit is not required.5o Operations with more than ten animal units 
located in shoreline areas, defined as within 1000 feet of the high water mark of a 
lake or within 300 feet of a river or stream, may also be required to get a permit.51 
Operations with less than fifty animal units or less than ten animal units located 
next to shorelines do not need any permits, but must still follow state laws 
prohibiting water pollution.52 

First, an NPDES operating permit is required for the larger operations with 
more than 1000 animal units and costs $1230 per year. 53 Only twelve to fifteen 
of these permits have been issued, but Minnesota wants to eventually have every 
large operation under this type of permit.54 The state simply does not have the 
resources yet to require an NPDES for more operations.55 Currently the 
operations with more than 1000 animal units without an NPDES permit must 
obtain another type of permit.56 . 

A state operating permit is required for some of the operations not covered 
by the NPDES permit.57 Approximately thirty state operating permits have been 
issued, which cost $250 and are normally good for five years (the periods are 
shorter if the situation requires it).58 

An interim or construction permit is required for all new and expanded 
construction of manure storage structures, and for any operations that have been 
ordered to correct pollution or other problems.59 This type of permit is used to 
monitor new construction to ensure that design specifications are met and testing 
is correctly completed, and is also used to monitor the progress of corrective 
actions taken by farms that have violated state laws.6o The maximum duration for 
this type of permit is only ten months. After that the Pollution Control Agency 
(PCA) must decide whether to require an operating permit or no permit at a11.6! 

There is no cost for this permit.62 All sizes of earthen manure storage basins 

50. See Telephone Interview with Rick Cool, Pollution Control Agency Representative, 
Minnesota Attorney General's Office (July 29, 1997). 

51. See MINN. STAT. ANN. § 116.07(7)(g) (West 1997); MINN. R. 7020.0300(21) (1997). 
52. See Telephone Interview with Rick Cool, Pollution Control Agency Representative, 

Minnesota Attorney General's Office (July 29, 1997). 
53. See Telephone Interview with Dave Nelson, Feedlot Unit Supervisor, Minnesota 

Pollution Control Agency (July 31, 1997). 
54. See id. 
55. See id. 
56. See id. 
57. See id. 
58. See id. 
59. See Telephone Interview with Rick Cool, Pollution Control Agency Representative, 

Minnesota Attorney General's Office (July 29, 1997). 
60. See id. 
61. See id. 
62. See Telephone Interview with Dave Nelson, Feedlot Unit Supervisor, Minnesota 

Pollution Control Agency (July 31, 1997). 
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normally need this permit, but farms constructing formed manure storage 
structures of less than 500,000 gallons sometimes do not require a permit or can 
easily obtain one.63 

Certificates of compliance, the last type of permit, are required whenever 
there is new construction, expansion, a change in operation, or a change in 
ownership.64 It is essentially approval by the PCA that everything was constructed 
or modified according to state rules and regulations and is operating, or will 
operate, in an environmentally sound manner. 65 These permits do not have to be 
renewed, but changes in the operation may require a new inspection.66 This 
system has been in place for several years and most farms at one time or another 
have received a compliance certificate that is provided to the farmer at no COSt. 67 

The permits in Minnesota are handled by both the state and counties. 
Typically local county feedlot officers (CFOs) handle most of the permitting of 
smaller facilities, while the CFOs often refer larger operations or the more 
potentially hazardous operations to the state pollution control agency.68 The state 
provides some matching funds for those counties who choose to regulate 
themselves (including both permitting and enforcement costS).69 Out of eighty­
five counties, forty-five have their own CFOs, including most of the agriculturally 
intensive counties.7o 

A neighbor notification bill was passed this year requiring notice to all 
neighbors within 5000 feet of any new or expanded construction of operations of 
more than 500 animal units.?1 A proposed bill requiring rural homeowners and 
developers to notify farmers of their expansion plans was defeated.72 

There are no financial responsibility or bonding requirements at the state 
level other than the permit fees already mentioned, but counties do have authority 
to enact those requirements at the local level.?3 The counties can and have 
imposed their own permit fee requirements and they vary widely from county to 
county.74 

Permit applications generally require information about the owners, the size 
and location of the operation, a map of all water resources within 1000 feet of the 
proposed site, a comprehensive manure management plan, and any other 
information the PCA deems appropriate.?5 However, the required extent and 

63. See id. 
64. See id. 
65. See id. 
66. See id. 
67. See id. 
68. See id. 
69. See id. 
70. See id. 
71. See id. 
72. See Telephone Interview with Rick Cool, Pollution Control Agency Representative, 

Minnesota Attorney General's Office (July 29, 1997). 
73. See Telephone Interview with Dave Nelson, Feedlot Unit Supervisor, Minnesota 

Pollution Control Agency (July 31, 1997). 
74. See id. 
75. See MINN. R. 7020.0500(2) (1997). 
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quality of the manure management plans vary widely depending on the type of 
permit, and the size and characteristics of the farm. 76 

4. Illinois 

Illinois recently passed the Livestock Management Facilities Act (effective 
May 21, 1996)77 and adopted rules implementing the law (effective May 20, 
1997)78 that essentially codified the emergency rules adopted last fall (October 
31, 1996). The law requires owners of new or modified lagoons to register with 
the State Department of Agriculture prior to constructing the lagoon and to 
follow comprehensive rules during construction and prior to operation.79 
Registering the lagoons and certifying that all applicable rules and construction 
standards have been met essentially works as a construction permit,80 Each site 
must be inspected at least once before, during, or after construction, to ensure that 
the lagoon has been built properly and will operate properly, and only when it is 
certified that all rules have been followed is the farmer free to begin operating the 
lagoon. 8l The registration fee is fifty dollars,82 and owners are required to 
provide adequate proof that they have the financial ability to provide for the 
proper closure and clean-up of lagoons.83 The level of surety required has not 
yet been finalized, but it will be based on volumetric capacity of the lagoon, and 
proof of financial responsibility can be shown using insurance, a guarantee, a 
surety bond, a letter of credit, or a designated savings account or certificate of 
deposit,84 

In addition to the lagoon permit, manure management plans are also 
required for certain operations, and act as a type of operating permit. All farms 
with more than 7000 animal units must prepare and maintain a manure 
management plan that must be submitted to and approved by the Illinois 
Department of Agriculture.85 All operations of 1000 animal units or more (but 
less than 7000) must prepare and maintain a manure management plan and verify 
they have done so to the Department of Agriculture.86 The entire plan, however, 
does not need to be submitted to the state, though the Department and the EPA 
have a right to look at the plan at any time at the facility site.87 Operations with 
less than 1000 animal units do not need to prepare a manure management plan.88 

76. See Telephone Interview with Dave Nelson, Feedlot Unit Supervisor, Minnesota 
Pollution Control Agency (July 31, 1997). 

77. See 510 ILL. COMPo STAT. ANN. 7711 (West 1997). 
78. See ILL. ADMIN. CODE tit. 35, § 506 (1997). 
79. See 510 ILL. COMPo STAT. ANN. 771l5-b(b) (West 1997). 
80. See id. 
81. See id. 
82. See id. § 771l5-d. 
83. See id. § 7711 7. 
84. See id. 
85. See id. § 77120-d. 
86. See id. § 77/20-c. 
87. See id. 
88. See id. § 77/20-b. 
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A third type of permit is also required. All livestock waste handling 
facilities serving more than 300 animal units must be operated by a certified 
livestock manager (CLM).89 The cost for certification or renewal is ten dollars,90 
and the certification must be renewed every three years. 91 The training is 
currently developed and conducted by the Illinois Extension System, but any 
approved group can administer the training program.92 Since March 1997, 2200 
to 2300 people have completed the program, consisting of a minimum of four 
hours of training and a test.93 Livestock managers for operations of more than 
1000 animal units must complete the training and pass the test, but livestock 
managers for operations between 300 and 1000 animal units are only required to 
attend the training sessions or pass the test.94 The penalties for operating a facility 
without the supervision of a certified livestock manager start with a warning of 
non-compliance and an opportunity to remedy the non-compliance. If this is 
unsuccessful, fines will be issued and eventually the operation can be shut down.95 
"Operating under the supervision" means the certified livestock manager must 
be immediately available to workers operating the waste handling facility, either in 
person or by telecommunications, and must have the ability to be physically 
present at the facility within one hour.96 

Finally, all operations with more than fifty animal units that intend to build 
new facilities must submit a notice of intent to construct to the Department of 
Agriculture. The notice must include information about the size of the planned 
construction, names of the owners, and a description of all neighbors within the 
setback distances set out in state law.97 The date the notice of intent to build is 
sent to the state establishes the base date for determining whether or not the 
operation conforms to state setback laws.98 The notice must then be sent to all 
affected property owners by certified mail. If the owner begins construction 
within one year, the day the letter was submitted remains the established date of 
operation, providing protection from neighbors who oppose construction and 
construct a home, or move a trailer, hoping to stop construction altogether.99 

There do not appear to be any other permit fees or financial assurance 
requirements for hog operations, besides the lagoon registration fee, lagoon 
financial assurance, and the operator certification fee. 

89. See id. § 77/30-a. 
90. See id. § 77130-f.
 
9 I. See id. § 77/30-c.
 
92. See Telephone Interview with Julie King, Special Counsel to the Director, Illinois 

Department of Agriculture (July 15, 1997). 
93. See Telephone Interview with Warren Goetsch, Bureau Chief of Environmental 

Programs. Illinois Department of Agriculture (Aug. 5, 1997). 
94. See 510 ILL. COMPo STAT. ANN. 77/30-d (West 1997). 
95. See id. § 77/30-g. 
96. See ILL. ADMIN. CODE tit. 35. § 506.401(a) (1997). 
97. See id. § 506.703. For a discussion of state setback requirements, see infra Part III. 
98. See id. 
99. See id. 
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5. Indiana 

Indiana requires a construction permit for all new or expanded construction 
for confined feeding operations (CFOs) of more than 600 swine (a sow and litter 
count as one), more than 300 cattle, or more than 30,000 poultry.IOO The cost of 
the permit is $100 and county officials and all neighbors whose water quality 
might be affected (including at least all adjoining landowners) must be notified of 
construction plans. lol Within thirty days of completion, the farmer must also 
submit an affidavit verifying that construction is complete and the facilities will be 
operated according to all permit rules. 102 The main purpose of the permit is to 
verify that the facility will protect water quality, and nothing is required in terms 
of odors because the Department of Environmental Management (DEM) only 
deals with water quality. 103 There are no other financial assurance or bonding 
requirements. 104 

In addition, the Indiana DEM requires certain operations to develop an 
animal waste plan that operates as an operating permit. The animal waste plan is 
required of all new, expanded, and older operations of more than 600 head of 
swine, and is also required for smaller operations that are responsible for any 
water quality violations. 105 An inspection occurs at the outset to verify that the 
plan will adequately deal with the manure being produced in an environmentally 
sound manner, and later inspections occur only upon complaints or if the 
Department suspects wrongdoing. 106 The submitted plans are considered public 
records,107 and must be updated and re-filed with the state every five years. 108 
The departmental regulations for the animal waste plans are currently under 
revision and are due to be completed by January I, 1998.109 

6. Nebraska 

Nebraska requires any operation having the potential for polluting waters of 
the state to ask the Nebraska Department of Environmental Quality (NDEQ) to 
inspect its facilities and proposed plans and to make a determination on what 
permits are needed. llo A permit is not mandatory unless the NDEQ says it is 
required for a particular operation and the NDEQ has the flexibility to require 

100. See IND. CODE §§ 13-11-2-39 to -40,13-18-10-2 (1996). 
101. See Joe Vansickle, News Update, NAT'L HOG FARMER, July 15, 1997, at 6; Telephone 

Interview with Fred Teague, Environmental Scientist, Indiana Department of Environmental 
Management (July 15, 1997). 

102. See Joe Vansickle, News Update, NAT'L HOG FARMER, July 15, 1997, at 6. 
103. See Telephone Interview with Fred Teague, Environmental Scientist, Indiana 

Department of Environmental Management (July 15, 1997). 
104. See id. 
105. See id. 
106. See id. 
107. See id. 
108. See Joe Vansickle, News Update, NAT'L HOG FARMER, July IS, 1997, at 6. 
109. See Telephone Interview with Fred Teague, Environmental Scientist, Indiana 

Department of Environmental Management (Aug. II, 1997). 
110. See NEB. ADMIN. R. & REGS. 130(2) (1995). 
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any of the following permits for a particular operation or it may determine no 
permits are necessary. I 11 Permits are available to any operation asking for one 
and a majority of farms have received the permits, especially in the last five 
years. 1I2 The NDEQ is currently swamped with new construction permit requests 
and certification inspection requests for operating permits.1I3 

A construction permit is normally required for new or expanded 
operations. I 14 Requirements include design by a registered professional engineer, 
compliance with minimum design specifications, and, upon completion, a 
compliance certificate must be sent to the NDEQ specifying the facility was 
constructed according to the approved plans and the certificate must be signed by 
the designer and the owner or operator. 115 

Once the state receives the certification form, it is on notice that an 
operating permit needs to be granted. ll6 The NDEQ then tries to conduct an 
inspection as soon as possible (prior to operation if possible), and when this is 
done an operational permit will be granted if the inspection is satisfactory.117 The 
operational permit is good for the life of the operation and only needs to be 
renewed if major changes are made to the livestock operation.1l8 

The state also issues NPDES permits to 210 facilities in Nebraska for various 
types of animal livestock operations, including hogS. 119 The NPDES permit 
contains the highest standards of any Nebraska permit, including additional 
record-keeping requirements besides these previously mentioned requirements. 12o 

The state is also in the process of developing a fourth type of permit known 
as a state general permit. 121 This permit would have fewer requirements than the 
NPDES permit, but more requirements than the construction or operation 
permits. 122 If approved, it will likely be used in the more sensitive watersheds of 
the state. 123 

The state does not have any financial assurance or bonding requirements, 
there are no neighbor notification 1aws,124 and the state does not charge any fees 
for the above permits. 125 The state construction and operation permits may be 
revoked if water pollution occurs, for any misrepresentation of facts or not fully 

III. See Telephone Interview with Walt Stoeger, Compliance Specialist, Nebraska 
Department of Environmental Quality (Aug. 5, 1997). 

112. See id. 
113. See id. (Aug. 18, 1997). 
114. See id. (Aug. 5, 1997). 
115. See NEB. ADMIN. R. & REGS. 130(3) (1995). 
116. See id. § 130(7). 
117. See Telephone Interview with Walt Stoeger, Compliance Specialist, Nebraska 

Department of Environmental Quality (Aug. 5, 1997). 
118. See id. 
119. See id. 
120. See id. 
121. See id. 
122. See id. 
123. See id. 
124. See id. 
125. See NEB. ADMIN. R. & REGS. 130(5) (1995). 
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disclosing all relevant facts, for not permitting NDEQ inspectors access to the 
facility, or for any other violations of the rules found in title 130.126 

7. Missouri 

Missouri requires all livestock operations with more than 1000 animal units 
(Class I facilities) to obtain a construction and operation permit,127 Any 
operations that require an NPDES permit are included, and the NPDES 
requirements are in addition to the operation's construction and operation permit 
requirements.'28 The construction and operation permit requirements include the 
following: 

1)	 Manure management plans are required for all permitted facilities, as 
well as facilities seeking a letter of approval. 129 

2)	 Records must be kept for manure and soil nutrient levels, unless the 
operation is small enough or has sufficient land that risk of manure 
over-application is minimal. 130 

3)	 Adequate protections must be made for all nearby groundwater and 
surface water sources. l3l 

4)	 The permit costs $3500 per year (the same as for other industrial 
permits in the state) for all Class IA facilities (those with more than 
7000 animal units), and $150 for five years for all other permitted 
operations.132 The operation permits are renewed every five years 
unless the operation requires a shorter period for some particular 
reason. l33 

5)	 Neighbor notification is required for all neighbors within one and 
one-half times the separation distances set out in state law, and the 
state and county must be notified as well. 134 The construction 
application must include the number of animals, the manure handling 
plan, and a general layout of the site. 135 Once the application is 
submitted, the public has a certain amount of time to make comments 
to the DNR regarding issuance of a permit,136 For expanded facilities 
that already have an operating permit, the process usually ends here, 

126. See id. § 130(7). 
127. See Telephone Interview with Ken Arnold, Unit Chief for Land Applications, Water 

Pollution Control Program, Missouri Department of Natural Resources (Aug. 4, 1997); Mo. CODE 
REGS. ANN. tit. 10, § 20-6.300 (1996) (setting forth requirements for concentrated animal feeding 
operations). 

128. See Telephone Interview with Ken Arnold, Unit Chief for Land Applications. Water 
Pollution Control Program, Missouri Department of Natural Resources (Aug. 4, 1997). 

129. See id. 
130. Seeid. 
131. See id. 
132. See id. 
133. See id. 
134. See Mo. ANN. STAT. § 640.715(1) (West 1996). 
135. See id. 
136. See id. 
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and the pennit will be issued or denied.137 For entirely new 
operations, the DNR will put out a public notice of intent to either 
issue or not issue the pennit, and the public has one last chance to 
comment. 138 The problem the DNR usually faces is that public 
comment focuses on issues outside the DNR pennitting authority, 
such as odor, corporate farming or size.139 

6)	 An indemnity fund fee of ten cents per animal unit is required for all 
Class IA facilities (more than 7000 animal units) utilizing flush 
systems,140 but is refundable upon successful closing and clean-up of 

141manure storage structures that are no longer in use.

Construction or operating letters of approval, which are mostly voluntary, 
are also issued by the DNR for facilities of less than 1000 animal units that are 
following certain state environmental laws. 142 The specific requirements and the 
procedures for receiving a letter of approval are explicitly set out in DNR 
regulations. 143 The DNR has the authority to require smaller operations to obtain 
a letter of approval or even a regular pennit if they discharge wastes into waters of 
the state, because all operations must meet the no discharge requirement laws of 
the state, unless the discharge is caused by stonns larger than a twenty-five year, 
twenty-four hour rainfall event or if the operation poses a significant threat to the 
environment in some other way.144 The DNR exercises its discretionary authority 
on a case-by-case basis. 145 Most farms with less than 1000 animal units are not 
required to have any pennit or letter of approval, but approximately 3000 fanns 
have voluntarily asked for a letter of approval since the program was instituted in 
the 1970s.146 

8. South Dakota 

In South Dakota, general pennits are automatically required for all new or 
expanded swine feeding operations of more than 1000 animal units. 147 The 
permit requirements include approved design specifications. proper construction 
procedures, an approved nutrient management plan, and certain operational 

137. See Telephone Interview with Ken Arnold. Unit Chief for Land Applications, Water 
Pollution Control Program. Missouri Department of Natural Resources (Aug. 4, 1997). 

138. See id. 
139. See id. 
140. See Mo. ANN. STAT. § 640.745(1) (West 1996). 
141. See id. § 640.747. 
142. See Mo. CODE REGS. ANN. tit. 10, § 20-6.300(5) (1996). 
143. See id. 
144. See id. § 20-6.300(2) (1996). 
145. See id. 
146. See Telephone Interview with Ken Arnold, Unit Chief of Land Applications. Water 

Pollution Control Program, Missouri Department of Natural Resources (Aug. 4. 1997). 
147. See Telephone Interview with Tim Tollefsrud, Administrator, South Dakota Department 

of Environment and Natural Resources (July 22, 1997); Lora Duxbury-Berg, South Dakota: Turmoil 
on the' Prairie, NAT'L HOG FARMER, May 15, 1997, at 28,30. 
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requirements. 148 Smaller operations can be required to obtain permits if countries 
request it (some counties require all operations with more than 300 animal units 
to get an approved permit), if the state has proof of water pollution violations, or 
if legitimate complaints have been made against an operation. 149 

The fees for permits in 1997 are $250 per year for operations with more 
than 2000 animal units, $175 per year for operations with animal units between 
1000 and 2000, and $100 per year for operations with fewer than 1000 animal 
units. 15o The state sends out a bill each year for renewal on September 1 to each 
permit holder. 151 There are no other financial assurance or bonding 
requirements. 152 

Producers who want to receive a permit after December 12, 1997, must 
certify they have completed an environmental training program. 153 The South 
Dakota Pork Producers Council is the only group providing this training to date, 
but Extension is considering the possibility of offering a course as well. 154 Any 
training program must be approved by the DENR, but there is no particular 
mandatory statewide training program. 155 

A second type of permit is issued to livestock operations in South Dakota. 
A groundwater discharge permit is required for any operation pumping more 
than eighteen gallons of water per minute. 156 South Dakota uses this requirement 
to regulate smaller farmers as they are required to submit an acceptable nutrient 
management plan prior to receiving a water permit. 15 ? Recently, two water 
permits for a 20,000 head and a 30,000 head cattle feedlot were approved with no 
opposition. 158 Approximately seventy general permits have been approved for 
hog operations of more than 1000 animal units, with the usual size being 3000 to 
5000 animal units. 159 

9. Oklahoma 

The recently passed Oklahoma Concentrated Animal Feeding Operations 
Act of 1997 took effect September 1, 1997, and requires all concentrated animal 
feeding operations (CAFOs) to obtain a license from the Oklahoma Department 
of Agriculture authorizing operation of the facility, new construction, or 

148. See Lora Duxbury-Beerg, South Dakota: Turmoil on the Prarie, NAT'L HOG FARMER, May 
15, 1997, At 30-32. 

149. See Telephone Interview with Tim TolJefsrud, Administrator, South Dakota Department 
of Environment and Natural Resources (July 22, 1997). 

150. See id. 
151. See id. 
152. Seeid. 
153. See id. 
154. See id. 
155. See id. 
156. See Telephone Interview with Diane Best, Assistant Attorney General, South Dakota 

Attorney General's Office (July 22, 1997). 
157. See id. 
158. See id. 
159. See id. 
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expansion greater than five percent of the original capacity.160 A CAFO is 
defined as any hog operation that discharges pollutants into waters of the state 
(after less than a twenty-five-year, twenty-four-hour storm) and which has a 
capacity of at least 2500 swine weighing more than fifty-five pounds or 10,000 
weaned swine weighing less than fifty-five pounds. 161 A CAFO is also defined as 
any hog operation that discharges pollutants into waters of the state through 
artificially constructed mechanisms or into navigable waters that pass through the 
property (after less than a twenty-five-year, twenty-four-hour storm) and that has 
a capacity of at least 750 swine weighing more than fifty-five pounds or 3000 
weaned swine weighing less than fifty-five pounds.162 A CAFO may also include 
any operation that the Department of Agriculture determines to be a "significant 
contributor of pollution to waters of the state."163 A license is also required for 
any operations that expand, after September 1, 1997, to a capacity that meets the 
definition requirements of a CAFO as outlined above. 164 

The license is essentially a construction and operation permit. 165 
Construction designs and site plans must be approved prior to construction and 
the site will be inspected after construction, and only then will an "operating. 
permit" be granted if everything was constructed properly (or is operating 0 

properly for existing facilities).166 Requirements for a license include the 
following: 

1) Must allow annual, unannounced state inspections. 167 
2) Must file a pollution prevention plan, that includes both a manure 

management plan and a spill contingency plan. 168 

1600 See Oklahoma Concentrated Animal Feeding Operations Act, HoB. No. 1522, ch. 331, § 
5, 1997 Okla. Sess. Law Servo 1964-66 (West) (codified at OKLA. STAT. ANN. tit. 2, § 9-204.1 (West 
1997)). 

161. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 1522, ch. 331 § 
2(B)(lI)(b), 1997 Okla. Sess. Law Servo 1960-61 (West) (codified as amended at OKLA. STAT. ANN. 
tit. 2, § 9-202 (West 1997)). 

162. See id. § 2(B)(lI)(c). 
163. See i'd. § 2(B)(l1 )(d). 
164. See Oklahoma Feed Yards Act, H.B. No. 1522, ch. 331, § 5(E), 1997 Okla. Sess. Law 

Servo 1965-66 (West) (codified at OKLA. STAT. ANN. tit. 2, § 9-204.1 (West 1997)). 
165. See Telephone Interview with Teena Gunter, Assistant Director of Water Quality 

Division, Oklahoma Department of Agriculture (Aug. 6, 1997). 
166. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 1522, ch. 331, 

§§ 5(D)(2), (E), 1997 Okla. Sess. Law Servo 1965-66 (West) (codified at OKLA. STAT. ANN. tit. 2, § 
9-204.1 (West 1997)). 

167. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 1522, ch. 331, § 
12(A), 1997 Okla. Sess. Law Servo 1975 (West) (codified as amended at OKLA. STAT. ANN. tit. 2, § 9­
206 (West 1997)). 

168. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 1522, ch. 331, § 
6(B)(5), 1997 Okla. Sess. Law Servo 1966 (West) (codified as amended at OKLA. STAT. ANN. tit. 2, § 
9-205 (West 1997)); see also Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 
1522, ch. 331, § 8(F)(3), 1997 Okla. Sess. Law Servo 1970 (West) (codified at OKLA. STAT. ANN. tit. 
2, § 9-205.2 (West 1997)). 
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3)	 Must maintain records of the environmental history of the operation, 
including any citations, penalties, civil actions, acts of non-compliance, 
and voluntary remediation efforts, for at least the past three years. 169 

4)	 Must show evidence of financial ability to close liquid waste retention 
structures in the following amounts: 

300 to 1000 animal units = $10,000 
1000 to 2000 animal units =$25,000 
2000 or more animal units = $50,000. 170 

5)	 All licenses issued by the Department of Agriculture expire on June 
30 each year and are renewed upon payment of an annual fee ranging 
from $15 for operations with less than 250 animal units to $225 for 
operations with more than 10,000 animal units. l7I 

6)	 Must provide notice to neighboring land owners, who are defined as 
neighbors within one mile of the proposed site or expanded site, I72 

and the neighbors have a right to a public hearing if they follow 
certain procedures. 173 

C. Analysis and Options for Iowa 

Each of the states mentioned above approach the permitting issue 
differently. Iowa could adopt several methods of regulation from these states that 
might improve the current system. 

Adoption of an environmental training and certification program similar to 
those in North Carolina, Illinois, or South Dakota is one option. Implementation 
of the program could be similar to the current training program for pesticide 
application. The program also provide a means of keeping livestock producers 
up-to-date on new developments in manure management and odor control 
technology. The negative aspect is the cost of administering the program and the 
time wasted if the training is not worthwhile or if the information is available in 
more effective and less expensive ways. 

Another option is to require operating permits for a larger number of 
livestock operations. Permits could be required for those who violate state laws, 
for the larger operations, or for all operations. The operating permits could have 

169. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 1522, ch. 331, § 
6(F)(3), 1997 Okla. Sess. Law Servo 1967 (West) (codified as amended at OKLA. STAT. ANN. tit. 2, § 
9-205 (West 1997». 

170. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 1522, ch. 331, § 
15(B), 1997 Okla. Sess. Law Servo 1977 (West) (codified at OKLA. STAT. ANN. tit. 2, § 9-209.1 
(West 1997». 

171. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 1522, ch. 331, § 
14, 1997 Okla. Sess. Law Servo 1976 (West) (codified as amended at OKLA. STAT. ANN. tit. 2, § 9­
209 (West 1997». 

172. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 1522, ch. 331, § 
2(B)(1), 1997 Okla. Sess. Law Servo 1959 (West) (codified as amended at OKLA. STAT. ANN. tit. 2, § 
9-202 (West 1997». 

173. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 1522, ch. 331, 
§ 7, 1997 Okla. Sess. Law Servo 1968-69 (West) (codified at OKLA. STAT. ANN. tit. 2, § 9-205.1 
(West 1997». 



467 1997] Pork Production Laws 

a renewal requirement of six months to several years based on size, and provide 
for annual inspections. This would also allow the state to shut down operations 
that are "bad actors" until they bring their operation up to acceptable standards. 
Iowa could give some local control in this area by adopting South Dakota's 
approach and allow counties to request that operating permits be required by the 
DENR for certain operations. South Dakota also allows neighbors to request that 
a certain operation obtain an operating permit, but only if the neighbor's 
complaints are justified. The negative aspects of operating permits clearly are the 
costs to the state associated with constant monitoring of the operations, intrusion 
by a government agency into historically private matters, and the compliance 
costs to farmers, especially if they become "paper-work" regulations. 

A third option is to allow or require certificates of compliance as in 
Minnesota or Missouri. These certificates could be granted by the DNR to all 
operations found to be environmentally sound. Essentially operating permits, 
they are only required once in Minnesota after any change in an operation, such 
as new expansion, modification, or change in ownership. The certificates could 
also be voluntary for smaller producers who want verification they are doing an 
adequate job environmentally or for those who want proof to give their neighbors 
who may have some concerns. The certificates could be annual, bi-annual, or any 
other frequency depending on the amount of money Iowa wants to spend on 
DNR staff and inspectors. If strictly voluntary, then there would be no need to 
require any more inspectors because the DNR personnel could work on them as 
time permitted. 

A fourth possibility is to expand the notification requirements to include all 
neighbors within a certain distance, instead of only the county supervisors. 
However, unless neighbors have the ability to stop a project, then this idea seems 
unnecessary, costly, and a waste of time. If the notification requirements are 
expanded, it seems only fair to require all potential parties to comply. For 
example, rural homeowners or land developers could be required to notify 
farmers of any expansion plans they may have; because that will no doubt affect 
how the farmer conducts his operation and makes plans for the future. 

Another possible area of change is in the form of financial assurance of 
ability to clean up manure storage facilities. There are concerns that the Iowa 
indemnity fund will be inadequate to deal with closing and cleaning up lagoons 
and other manure storage structures. There is certainly concern in the several 
Iowa counties that have passed or are considering passing ordinances dealing with 
the clean-up issue. However, excessive levels of financial assurance would 
severely restrict expansion of existing facilities, especially for the small to medium 
sized farmers, and put Iowa farmers at a competitive disadvantage with other 
states. Unless financial assurance requirements are carefully drafted, they could 
easily help the larger operations by providing a barrier to expansion for the small 
to mid-sized hog producer. 

D. Conclusion 

The issue of permitting requirements cannot be decided without taking into 
account the state's goals for environmental protection, the state's willingness to 
pay for government staff and inspectors to monitor farmers, and the ability of 
farmers to take care of things themselves. Any regulations should fulfill the 
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intent of the law as precisely as possible without any unnecessary "paperwork" 
regulations. If the concern is with certain-sized operations (the larger farms) or 
types of operations (corporate farms or lagoons), then only those operations 
should be monitored. If people are concerned about the design and construction 
of certain types of facilities, then the law should focus only on making those 
operations environmentally sound. In conclusion, any current or future 
permitting requirements should be focused and effective with no unnecessary 
requirements, because the extras only add to the cost for everyone. 

III. WATER QUALITY LAWS 

A. Introduction 

Every state surveyed in this Note has extensive rules and regulations in place 
to protect the water resources of their state. Each state nonnally prohibits direct 
discharging of manure into waters of the state. Beyond that general restriction, 
however, the rules and regulations in place to promote clean water vary from state 
to state, and this section of the Note looks at some differences as they relate to 
hog production. The principle focus is on the following three areas: separation 
distances from water resources, manure management plans, and manure storage 
structure regulations. 

Several factors must be addressed when a state implements separation 
distance requirements. First of all, the state must decide which water resources to 
designate as worthy of special protection. This may include groundwater 
resources such as public wells, private wells, agricultural drainage wells, and 
sinkholes, or surface water resources such as rivers, lakes, ponds, and reservoirs. 
The next issue to decide is which part of the fanning operation poses a big 
enough threat, if any, to justify setback distance requirements from the designated 
water resources. The fanning practices considered usually include siting of hog 
buildings, siting of manure storage structures (such as lagoons), and applying the 
manure to the land. At this point, a state would then have to consider the potential 
dangers or advantages of each type of building (number of animals is usually 
key), storage structure (earthen, concrete, or synthetic) and application practice 
(incorporation, injection, flood-plain or frozen ground application). 

The important factors to consider when implementing manure management 
plans include picking the limiting agent and determining what types of records 
must be kept and what type of testing must be done. States typically rely on the 
agronomic nitrogen or phosphorous requirements of the crops grown as the 
limiting factor, but there are other methods such as volume limitations or other 
particularly important nutrients. The record keeping requirements may include 
the dates, rates, sites, and methods of application. Additionally, whether the 
records are public information and how often the plans need to be updated are 
important issues for consideration. Finally, testing requirements may include tests 
for nutrient content of the soil, manure, sludge, or groundwater. 

The third major issue to address is standards for manure storage structure 
design and construction. Some of the major issues include locating and capping 
nearby drainage tiles, picking an appropriate seepage rate for the structure's liner, 
picking an appropriate separation distance between the bottom of the structure 
and top of the groundwater, and the proper design capacities. Additionally, 
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deciding who is liable for improper designs or construction must be addressed. 
The persons potentially liable could include professional engineers, building 
contractors, or the farmer. Finally, the state must decide rules on how often the 
structure must be emptied, how often it will be inspected, and what to do in case 
the farmer decides to quit using the storage structure (i.e., proper clean-up 
procedures) . 

One remaining issue that a state may want to consider is possible tax breaks 
or cost share assistance for structural and management improvements made by the 
farmers that better protect water resources. Finally, some states are concerned 
with regulating the transport of manure into (or out of) their states. While a state 
may have some options on its own, the transport of manure is likely considered to 
be interstate commerce and thus it might be an appropriate issue for Congress to 
consider and resolve at the federal level. The next section outlines the various 
routes taken by states to ensure that their water resources are not adversely 
affected by the pork industry. 

B. State-by-State Laws 

1. Iowa 

Iowa has separation distances for application of manure and the siting of 
buildings and manure storage. Manure may not be applied within 200 feet of 
certain "designated areas" (defined as sinkholes, cisterns, abandoned wells, 
unplugged agricultural drainage wells or surface inlets, drinking water wells, lakes, 
farm ponds, and private lakes),174 unless the manure is injected or is incorporated 
within twenty-four hours after application, or if permanent vegetative cover exists 
around the designated area for at least fifty feet (and manure may not be applied 
on this fifty foot area).175 Manure application with spray irrigation equipment 
must meet additional requirements, including separation distances of 100 feet 
between the wetted perimeter and any property boundary lines, and between 100 
to 1000 feet from the nearest residence and public buildings and areas, depending 
on the type of manure storage from which the manure is being taken (i.e., 100 
feet for aerobic structures, 1000 feet for earthen basins, 750 feet for second cell 
lagoons) .176 Finally, the state has recommendations, not requirements, for 
nitrogen and phosphorus application rates, for application on frozen or snow­
covered land, for application on land subject to flooding or adjacent to water 
bodies, and for steeply sloping land. 177 

Confinement buildings and manure storage structures must be located at 
least 500 feet away from any sinkholes or surface intakes for agricultural 
drainage wells. 178 The separation distance is 200 feet for navigable lakes, rivers, 
and streams, although not for farm ponds or private lakes. 179 Finally, buildings 

174. See IOWA ADMIN. CODE r. 567-65.1 (1996). 
175. See id. r. 567-65.2(9). 
176. See id. r. 567-65.2(10). 
177. See id. r. 567-65.2(11). 
178. See IOWA CODE § 4558.204 (1997). 
179. See id. 
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and manure storage structures must be separated from wells by 100 to 1000 feet 
depending on the size and type of the livestock operation and the type of well 
(either public or private supply, and either deep or shallow).18o Any waivers of 
water-quality-based separation distances must be obtained from the DNR 
(neighbors cannot waive these requirements).181 

Manure management plans are required for all permitted confinement 
facilities and those plans must show that there will be sufficient land available for 
manure disposal.I 82 The application rates may not exceed the maximum 
agronomic nitrogen rate for the crops being grown, either based on actual soil 
and manure tests or by an estimated nutrient content according to credible 
sources (such as Iowa State University, USDA, or a professional engineer).183 For 
the typical plan, records must be kept of application (dates, rates, fields, methods, 
equipment) and any testing that is done, copies of any written agreements with 
neighbors for manure sale or disposal must be included, and all records must be 
open to the Department of Natural Resources (DNR) on request. 184 The 
operation must keep an updated plan on the farm at all times, along with the 
records proving compliance with the plan.) 85 Unless the operator is an habitual 
violator, plans do not need to be submitted to the DNR when they are updated or 
revised. The plan only needs to be submitted at the time of application for the 
construction permit; therefore, the plan is not considered public information. 186 
The DNR may inspect the plan and records at any time as long as the DNR 
complies with the current Iowa inspection laws by either obtaining permission 
from the farmer to enter the premises or by obtaining an administrative search 
warrant. 18? 

Any permitted operation constructing a manure storage facility in Iowa 
must have a registered Iowa engineer or other qualified professional certify the 
design plans, and if three or more animal feeding operation structures are present, 
the operation must also get certification that the existing drainage will not be 
impeded. 188 All drainage tiles must be removed or securely plugged in the 
vicinity of any newly built lagoon or earthen manure storage structure, and the 
operation must comply with very specific rules related to procedures, distances, 
and type of structure, unless DNR waives the requirement. 189 The state 
recommends four feet of separation between the bottom of an earthen manure 
storage facility and the groundwater table. If the distance is less than two feet, a 
synthetic liner must be used. 190 Lagoons and earthen basins must be sealed in a 
manner that allows no more than "1116 inch per day seepage loss at a water depth 

180. See IOWA ADMIN. CODE r. 567-65.14(1) (1996). 
181. See id. r. 567-65.14(2). 
182. See id. r. 567-65.16. 
183. See id. r. 567-65.16(1). 
184. See id. r. 567-65.16(2). 
185. IOWA FARM BUREAU FEDERATION AND IOWA PORK PRODUCERS ASS'N, IOWA LIVESTOCK 

ENVIRONMENTAL REGULATIONS 21 (1997). 
186. See id. 
187. See id. 
188. See IOWA ADMIN. CODE r. 567-65.8(1)(t), (i) (1996). 
189. See id. r. 567-65.15. 
190. See id. r. 567-65.15(7). 
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of six feet," and the seepage rate must be tested an-d the results sent to the DNR 
prior to operating the storage structure. 191 Permitted facilities are generally 
required to empty earthen storage basins at least once or twice per year, 
depending on the type of structure. 192 Finally, all operations receiving 
construction permits must submit a certification to the DNR from a registered 
professional engineer stating that the structure was constructed in accordance with 
the design plans, construction was supervised during critical points, the facility was 
inspected after completion and prior to operation, and any nearby drainage tile 
was properly removed or capped.193 

Finally, once an animal feeding operation is discontinued, all the manure 
from its manure storage facilities must be removed and land applied within six 
months of closing down the operation.194 

2. North Carolina 

North Carolina has state separation distances for water quality purposes. 
Swine buildings and lagoons must be located at least 500 feet from both private 
and public water supply wells and construction is completely prohibited on land 
within a 100-year flood plain. 195 Swine manure from lagoons must be applied at 
least seventy-five feet away from rivers, streams, and the boundary of any 
property with an occupied residence. 196 

Manure management plans are required for all permitted facilities, that is, 
every hog farm with more than 250 head of swine. 197 The plan is considered 
public information and a copy is kept in the Department of Health and Natural 
Resources. 198 The plan must include the following: 

I) A checklist of all odor sources with plans to minimize the downwind 
effects through best management practices (BMPs); 

2) A checklist of all potential insect sources and BMPs to minimize any 
problems; 

3) Provisions for disposing of dead animals; 
4) Provisions for BMPs relating to riparian buffers or other equivalent 

protections along perennial streams; 
5) Provisions for emergencies, such as emergency spillways and 

emergency management plans, in order to minimize risks of 
environmental damage; 

191. [d. r. 567-65.15(11). 
192. See id. r. 567-65.15(4), (5). 
193. See id. r. 567-65.17. 
194. See id_ r. 567-65.2(8). 
195. See Swine Farm Siting Act, H.B. No. 515, § 4.1,1997 N.C. Sess. Laws 458 (codified at 

N.C. GEN. STAT. § 106-803 (1997)). 
196. See id. 
197. See N.C. GEN. STAT. § 143-215.10B-.lOC (1996). 
198. See Telephone Interview with David McLeod, Director of Legal Affairs, North Carolina 

Department of Agriculture (July 22, 1997). 
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6) Provisions regarding proper balance between nitrogen crop needs and 
nitrogen application rates, as well as proper balance of pH levels using 
lime; 

7) Records from testing and application data must be kept; 
8) Provisions for periodic testing of manure as close to application time 

as possible (at least within sixty days) and at least annual soil testing of 
soil nutrient levels. 199 

Nitrogen is the limiting agent, but zinc and copper must also be 
monitored and if they reach excess levels another site must be used. 20o Manure 
must be applied within thirty days of when crops can use the nutrients. 2o i 
Because most operations apply manure to Bermuda grass, which has a high 
nitrogen use and grows year-round in North Carolina's climate, the requirement 
is not the major burden it would be in northern states.202 

North Carolina has several regulations dealing with manure storage 
structures. Manure storage structures must have at least a 180-day capacity, must 
use a type of liner material that meets a seepage rate of no more than 1/28 inch 
per day, and there must be enough land to apply the manure at agronomic 
rates. 203 Both the design and site need approval prior to building.204 There are 
no minimum distance standards from the bottom of manure storage structures to 
the groundwater level.205 Any lagoon that is closed must have the sludge and 
waste water removed; the site must be turned into a farm pond or back-filled and 
graded; and the NRCS must oversee the process.206 

North Carolina also has a cost share assistance program for water quality 
improvements. The state pays 75% of a farmer's cost, up to $75,000 per year, for 
implementing approved water quality best management practices (BMPs).207 

A water quality study was recently done on thirty previously contaminated 
wells in one of North Carolina's most intensive hog regions.208 The results of the 
test showed that the groundwater nitrate pollution was caused more by other 

199. See N.C. GEN. STAT. § 143-215.IOC(e)(I)-(8) (1996). 
200. See id. § 143-215.lOC(e)(6). 
201. See Don D. Jones & Alan L. SUllon, U.S. Animal Manure Managemenl Regulalions: A 

Review and a Look al Whal's Coming 16 (Sept 20-21, 1996) (presenled at "Getting the Most from 
your Manure Resource: Managing Your On-Farm System," Manitoba, Canada) (unpublished 
manuscript, on file with the Drake Journal ofAgricultural Law). 

202. See Telephone Interview with Carroll Pierce, Assistant Director for Technical Services, 
Division of Soil and Water Conservation, North Carolina Department of Environment and Natural 
Resources (July 22, 1997). 

203. See Joe Vansickle, States Go to War Over the Environment, NAT'L HOG FARMER, May 
15, 1997, at 20. 

204. See id. 
205. See id. 
206. See Don D. Jones & Alan L. SUllon, U.S. Animal Manure Management Regulations: A 

Review and a Look at What's Coming 19 (Sept 20-21, 1996) (presented at "Gelling the Most From 
Your Manure Resource: Managing Your On-Farm System," Manitoba, Canada) (unpublished 
manuscript, on file with the Drake Journal ofAgricultural Law). 

207. See N.C. GEN. STAT. § 143-215.74(b)(6) (1996). 
208. See Karen McMahon, Fighting Back, NAT'L HOG FARMER, May IS, 1997, at 22. 
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sources (synthetic fertilizers, septic systems, and naturally occurring soil organic 
nitrogen) than from hog manure.209 The 1997 legislature added three new water 
quality regulatory programs for the state that will affect hog farms. First, the 
Environmental Management Commission (EMC) was directed to adopt annual 
discharge limits for both nitrogen and phosphorus for permitted farms located 
near nutrient sensitive waters. 210 Second, a new requirement orders the EMC to 
develop model stonn water management programs to be used by state agencies or 
local government units responsible for storm water runoff.211 Finally, and 
perhaps most importantly, the EMC was ordered to develop and implement basin­
wide water quality management plans for each of the seventeen major river basins 
in the state.212 The Neuse River plan is already being implemented and the EMC 
is supposed to make plans for the other river basins, taking into account all point 
and non-point sources of pollutants from municipal waste water facilities, 
industrial waste water systems, septic tank systems, storm water management 
systems, golf courses, farms using fertilizers and pesticides, lawns and gardens, 
and animal operations.213 The plans, once developed and implemented, must be 
reviewed and revised every five years and all entities responsible for any point or 
non-point pollution must share the responsibility of reducing future pollutants.214 

3. Minnesota 

In Minnesota, separation distances are primarily handled by the counties 
through local zoning laws and the separation distances vary widely from county 
to county.215 The state does have some influence over separation distances during 
the permitting process. Any facilities or storage units that are built too close to 
public waters or that pose significant risks to the waters of the state will be forced 
to relocate. 216 The PCA has significant discretion in this area; therefore, no 
blanket state rules set out separation distances for water quality (although the state 
does have recommendations that many counties probably follow to some 
extent).217 The state regulations suggest that the fanner can build wherever he 
prefers, as long as he can prove that water quality in the area will not be adversely 
affected.218 

The state does require manure management plans for every operation that 
needs any type of permit.219 However, the extent and quality of a particular plan 

209. See id. 
210. See Clean Water Responsibility and Environmentally Sound Policy Act, H.B. No. 515, 

§ 6.1, 1997 N.C. Sess. Laws 458 (amending N.C. GENSTAT. § 143-215.1 (1997». 
211. See id. § 7.1 (amending N.C. GEN. STAT. §143-214.7 (1997)). 
212. See id. § 8.2 (codified at N.C. GEN. STAT. §143-215.8B (1997)). 
213. See id. 
214. Seeid. 
215. See Telephone Interview with Dave Nelson, Feedlot Unit Supervisor, Minnesota 

Pollution Control Agency (July 31, 1997). 
216. See id. 
217. See id. 
218. See id. 
219. See id. 
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varies according to the size of the operation.22o Small farms with sufficient 
available land for manure application generally only have to prove that the land 
can handle all of the manure and that they will apply manure at agronomic 
rates. 221 Larger farms, on the other hand, must ordinarily keep records available 
for inspection for three years.222 The state PCA has wide latitude in determining 
what is required and accepted in the plans.223 In most cases, the agronomic 
nitrogen rate is the limiting factor, but in some parts of the state phosphorus is 
limiting. 224 Finally, the manure management plans are considered public 
records.225 

Minnesota's standards for the design and construction of manure storage 
structures are imposed on hog operations through the interim permits and 
construction permits. The liner materials must be earth, concrete, or plastic, and 
must meet a seepage rate of 1/56 inch per day.226 The distance from the bottom 
of the structure to the groundwater level must be two feet above the seasonal 
saturation level.227 There is no standard design capacity unless government cost 
share funds are used and then storage capacity must be at least nine months. 228 
The designs are usually approved before construction by a professional engineer 
or NRCS person (all manure storage structures with capacities of more than 
500,000 gallons must be approved by a registered professional engineer or soil 
conservation employee),229 and the site usually must be inspected after 
construction as well.230 The larger permitted facilities with operating permits are 
subject to more frequent maintenance inspections, but the smaller operations 
generally do not have any maintenance inspections.231 

4. Illinois 

The state of Illinois does not have any mandatory minimum separation 
distances between buildings, manure storage structures and water resources, except 
those outlined below for lagoons. For lagoons the separation requirements are 
site specific and based on the size and type of lagoon and surrounding land and 

220. See id. 
221. See id. 
222. See id. 
223. See id. 
224. See id. 
225. See Telephone Interview with Rick Cool, Pollution Control Agency Representative, 

Minnesota Attorney General's Office (July 29, 1997). 
226. See Joe Vansickle, States Go to War Over the Environment, NAT'L HOG FARMER, May 

15, 1997, at 20. 
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228. See Don D. Jones & Alan L. Sutton, U.S. Animal Manure Management Regulations: A 

Review and a Look at What's Coming 16 (Sept. 20-21, 1996) (presented at "Getting the Most from 
your Manure Resource: Managing Your On-Farm System," Manitoba, Canada) (unpublished 
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water characteristics.232 Application restrIctIOns prohibit manure applications 
within 150 feet of potable wells and within 200 feet of surface waters unless there 
is adequate protection (such as dikes), and no application can take place in ten­
year flood plains unless it is injected or incorporated into the soil.233 

Manure management plans are required for certain-sized operations. All 
operations with more than 7000 animal units must develop an approved plan. 
The plan is then kept on file in the state Department of Agriculture and is open to 
the public.234 The plan must be reviewed annually, updated, if necessary, and a 
revised plan must be submitted within sixty days to the state whenever there is a 
significant change in the amount of manure annually applied, the number of 
acres available for disposal, cropping sequences, or the methods used for 
application. 235 Manure testing for nutrient content is required annually,236 and 
the sludge must be tested for nutrient content before any of it can be applied to 
land. 237 Application records must be kept for at least three years and the 
application rates must not exceed the agronomic nitrogen requirements of the 
crops grown when averaged over a five-year period.238 All operations with 1000 
to 7000 animal units must also develop their own manure management plan with 
similar requirements, but the plan does not need to be turned into the state either 
initially or when revised.239 As a result, the plan is considered a private, rather 
than public record, but is subject to state inspection at any time.240 Finally, all 
operations with less than 1000 animal units do not need any type of manure 
management plan.241 

New lagoons have additional requirements, other than those in the permit 
process, including specifications for size, slope, freeboard, and other design 
standards. 242 In addition, groundwater monitoring and liners may be required for 
certain lagoons depending on how close they are constructed to groundwater 
resources, there must be no tile lines within fifty feet of the lagoons when 
constructed, and there must be at least 100 feet between the lagoon and any type 
of well or other conduit to groundwater. 243 When lagoons are no longer in use, 
the farmer must completely empty all waste, sludge, and at least six inches of dirt 
within two years, all of which must be tested for nutrient content and then applied 
at agronomic rates. 244 The Department of Agriculture has authority to grant 
waivers to these requirements, including extending the time to empty the lagoon 

232. See Telephone Interview with Julie King, Special Counsel to the Director, Illinois 
Department of Agriculture (July 15, 1997). 

233. See 510 ILL. COMPo STAT. ANN. 77/20-f (West 1997). 
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244. See id. § 506.209. 



476 Drake Journal of Agricultural Law [Vol. 2 

(if monitoring continues) or allowing alternative clean-up plans if the plans can 
be environmentally justified (such as turning the site into a farm pond).245 

The state has also ordered the Department of Agriculture and Department 
of Revenue to recommend tax breaks for equipment purchased by farmers that is 
used to protect water resources.246 

5. Indiana 

Indiana has state setback laws for distances between waste storage structures 
and water bodies (and other water sources), but only offers recommendations of 
setbacks for manure application. The required separation distances include the 
following: 

1) 50 feet from roads, 
2) 100 feet from water wells, 
3) 100 feet from any streams, drainage ditches, or other bodies 

of water for concrete or metal storage structures, and 
4) 300 feet from any streams, drainage ditches, or other bodies of 

water for earthen storage/treatment facilities.247 

The recommendations for manure application include no application closer than 
200 feet from a well, and no application within fifty feet of a road or within 100 
feet of a surface tile inlet or other body of water unless the manure is injected or 
immediately incorporated.248 

Manure management plans, known as animal waste plans in Indiana, are 
required for all older confined feeding operations by the year 2000, and earlier 
than 2000 for any new or expanding confined feeding operations that need a 
construction permit.249 A "confined feeding operation" is defined as any 
confined feeding of more than 600 swine (or 300 cattle, 600 sheep, 30,000 fowl), 
any animal feeding operation violating the state water pollution laws or 
regulations, or any other farming operation that voluntarily elects to be subject to 
the rules. 250 All manure storage facilities located on contiguous property are 
considered components of one confined feeding operation for determining the 
600 head threshold. 251 Several water quality issues are addressed in the 
construction permit requirements and the following information must be 
provided: 

245. See 510 ILL. COMPo STAT. ANN. 77/15-e (West 1997). 
246. See id. § 77/45. 
247. JOHN D. COPELAND, NATIONAL CTR. FOR AGRIC. LAW RESEARCH AND INFO .. 

ENVIRONMENTAL LAWS IMPACTING INDIANA LIVESTOCK PRODUCERS (1994). 
248. See id. 
249. See Telephone Interview with Fred Teague, Environmental Specialist. Indiana 

Department of Environmental Management (Aug. II, 1997). 
250. See IND. CODE § 13-11-2-40 (1996). 
251. See INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT, MANURE MANAGEMENT­

AW-I PLAN REQUIREMENTS I (undated). 
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1) "The boundaries of the confined feeding operation and the 
manure application ground. 

2) The general topography of the area. 
3) The location and names of streams, drainage ditches, lakes and 

roads. "252 
4) Water well locations, drainage patterns, and field tiles.253 

The manure management plan itself requires the following information from 
farmers: 

I) "Type, amount, and treatment of manure, 
2) Methods of storage and application equipment used,"254 
3) Soil analysis testing procedures, and 
4) Application records (dates and rates) together with any required 

soil and manure tests. 255 

These records do not need to be sent to the Department of Environmental 
Management (OEM), but they must be available on the farm for inspection by the 
OEM.256 The original animal waste plan must be sent to the OEM and, therefore, 
it is a public record.257 Finally, the original must be updated and re-filed with the 
state every five years.258 

Indiana's manure storage structures are also regulated, principally during 
the design and construction phases. Earthen manure storage facilities must have 
at least an eight foot top width and a 2.5 to 1 inside slope.259 There must be at 
least two feet of freeboard in all types of uncovered facilities, whether earthen or 
concrete, and no overflow pipes or emergency spillways are permitted. 260 A 
professional engineer, or other acceptable person, must approve all earthen 
manure storage structure designs. 261 Also, storage facilities must have at least 120 
days of storage.262 Finally, the state does not have any regulations regarding 
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lagoon closure, but the DEM has developed its own policy on how to handle 
closing the lagoons in an environmentally responsible manner.263 

6. Nebraska 

Nebraska has state separation distance requirements for protecting water 
quality even though counties have local zoning control. Livestock waste control 
facilities must be located at least 100 feet from all wells used for domestic 
purposes and in certain designated protected groundwater areas they must be 
located at least 1000 feet away from public drinking water supply wells.264 

The state is also divided into twenty-three different natural resource districts 
(NRDs) that have authority to regulate non-point source agricultural pollutants 
within the district.26s The NRDs in the past have exercised their authority to 
regulate nitrate contamination by mandating implementation of certain best 
management practices (BMPs) by farmers within that district.266 The procedure 
includes a method for public input, a requirement that all regulations be science 
based (for instance, a legitimate groundwater protection concern and rules that are 
effective and focused on addressing that concern), and state approval of any 
regulations.267 Even though the NRDs probably cannot regulate manure storage 
(point sources) under their authority, manure application is considered non-point 
source pollution and, therefore, manure application BMPs can probably be 
required. 268 Only one district has drawn up specific plans to regulate manure 
application and whether the plans were approved by the state is unknown. 269 

Manure management plans are required for all permitted operations.27o 

Agronomic nitrogen is the limiting agent, and any changes made to the plan must 
be submitted to the NDEQ.271 Record keeping is not required, nor is testing 
generally required unless the operation has large amounts of manure and very 
little land.272 Anything submitted to the NDEQ is considered a public record, 
unless an operation can show that the plan is a trade secret.273 
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Manure storage structures must have a minimum of 180 days of storage and 
liner materials must meet a seepage rate of Jess than 1/4 inch per day.274 Most 
other requirements are at the discretion of the NDEQ to ensure that plans are 

275reasonable and adequately protect surrounding water resources. Irrigation 
systems used to apply manure must meet special requirements, such as the type of 
equipment and safety devices used, and annual inspections are also required.276 

7. Missouri 

In terms of separation distances, Missouri has prohibited construction of 
any Class IA facilities (more than 7000 animal units) in certain designated 
"critical watersheds."277 To date, watersheds around three rivers have been 
designated as critical.278 All types of facilities (not just Class IA) must be located 
at least 300 feet away from water wells, ponds, and sinkholes.279 Land application 
also requires a 300 feet separation distance from wells, ponds, and sinkholes.280 

Manure management plans are required for all facilities that need a permit 
or that receive a letter of approval.28I In general, the plan must show that all 
nearby water sources will be adequately protected, records of application must be 
maintained and manure and soil tests must be performed (if the operation is small 
enough testing is unnecessary).282 The agronomic rate for the crop planted is the 
limiting factor. 283 

Missouri does have design standards for manure storage structures and the 
designs must be approved by a professional engineer or other qualified person.284 
In general, lagoons must have at least one year of storage, but the required 
capacities of other types of manure storage is site specific (depending upon 
climate, weather, crops) and is determined by the DNR.285 Other types of 
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structures do not need as much storage (normally only 180 days).286 The 
distance between the bottom of storage structures and the groundwater level must 
be at least four feet and the allowable seepage rate is no more than 1/56 inch per 
day.287 All Class IA operations located in drinking water intake structure areas 
(one type of critical watershed) must submit a spill prevention plan for 
department approval,288 

An interesting issue recently in the news concerns the transportation of 
manure from Missouri into Iowa.289 Missouri does not have the authority to 
regulate the application of manure within Iowa's borders, but they can regulate 
Iowa farmers who try to apply manure in Missouri if the Iowa operation has more 
than 1000 animal units.29o The potential problem under current Iowa law is that it 
appears Iowa cannot regulate the application of manure in Iowa by Missouri 
farmers. 291 

Missouri's lagoon closure regulations also apply to manure storage 
structures other than lagoons.292 When a manure storage structure ceases to be 
operated, the following rules apply: 

1)	 Class I operations must continue to maintain a valid operating permit 
until all storage structures are properly closed according to a plan 
developed by the DNR.293 The plan's requirements include land 
application of all manure and sludge at agronomic rates with no 
discharge to surrounding waters, and converting the site to a farm 
pond or filling it with dirt and planting adequate vegetative cover.294 
Once the site is properly cleaned up, the operation is entitled to a 
return of its indemnity fee. 295 

2)	 Other operations need to either maintain the structure as is without 
any discharge into state waters or they must close the facility 
according to a DNR approved plan.296 

8. South Dakota 

There are no blanket separation distance rules at the statewide level in South 
Dakota, but counties have the authority to impose their own separation 

286. See id. 
287. See Joe Vansickle, States Go to War Over the Environment, NAT'L HOG FARMER, May 

IS, 1997, at 20. 
288. See Mo. CODE REGS. ANN. tit. 10, § 20-6.300(2)(c)(2) (1996). 
289. See Telephone Interview with Ken Arnold, Unit Chief for Land Applications, Water 

Pollution Control Program, Missouri Department of Natural Resources (Aug. 4, 1997). 
290. See Telephone Interview with Ken Arnold, Unit Chief for Land Applications, Water 

Pollution Control Program, Missouri Department of Natural Resources (Aug. 4, 1997). 
291. See Telephone Interview with Ken Arnold, Unit Chief for Land Applications, Water 

Pollution Control Program, Missouri Department of Natural Resources (Aug. 4, 1997). 
292. See Mo. CODE REGS. ANN. tit. 10, § 20-6.300(4) (1996). 
293. See id. § 20-6.300(4)(A). 
294. See id. § 20-6.300(4)(B). 
295. See Mo. ANN. STAT. § 640.747 (West 1997). 
296. See Mo. CODE REGS. ANN. tit. 10, § 20-6.300(4)(A)(2) (1996). 
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distances.297 However, the state does require site-specific separation distances for 
water quality (adequate protection is the test) as part of the permitting process.298 

Manure management plans are required for most operations either through 
the general permitting requirements (as part of the construction permit) for larger 
producers299 or through groundwater discharge permits (if more than eighteen 
gallons of water are pumped per minute) for smaller producers.30o The plans 
generally require records of application be maintained and available for 
inspection, including dates, times, rates, annual soil tests, and annual manure tests.
301 

Manure storage structures are inspected during or after construction, and 
certain minimum design standards must be followed. 302 

9. Oklahoma 

Oklahoma's water quality separation distances include three mile setbacks 
from state parks and resorts, three miles from the high water mark of a public 
water supply basin, and 300 feet from public and private drinking water wells.303 

Hog operations requiring a pollution prevention plan must develop an 
animal waste management plan,304 spill contingency plan for potential pollutants, 
perform annual soil tests, keep very extensive application and other records for 
three years, provide a description of all management controls for the facility, 
provide a description of the design standards for any manure storage facilities, 
and specify any training requirements for employees.305 The limiting agent in 
Oklahoma is both the agronomic nitrogen rate and phosphorus rate, and soils 
where manure is applied must be analyzed annually for nitrogen and phosphorus 
content and the results must be submitted to the Department of Agriculture. 306 
There are additional best management practices requirements that licensed 
facilities must meet, and many of those practices will soon be clarified through the 
rule-making process. 30? Any irrigation systems used to dispose of manure must 
have at least one of two specific types of safety equipment systems in place to 
avoid manure backflow into ground or surface waters.308 

297. See Telephone Interview with Tim Tollefsrud, Administrator, South Dakota Department 
of Environment and Natural Resources (July 22, 1997). 

298. See id. 
299. Seeid. 
300. See Telephone Interview with Diane Best, Assistant Attorney General, South Dakota 

Attorney General's Office (July 22, 1997). 
301. See Telephone Interview with Tim Tollefsrud, Administrator, South Dakota Department 

of Environment and Natural Resources (July 22, 1997). 
302. See id. 
303. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. 1522, § 17(H)-(l), 

1997 Okla. Sess. Law Servo 1980. (to be codified at OKLA. STAT. tit. 2, § 9-210.1 (1997». 
304. See id. § 9(C) (to be codified at OKLA. STAT. tit. 2, § 9-205.3 (1997». 
305. See id. § 8(F) (to be codified at OKLA. STAT. tit. 2, § 9-205.2 (1997». 
306. See id. § 9(D) (to be codified at OKLA. STAT. tit. 2, § 9-205.3 (1997». 
307. See id. § 9(A), (B) (to be codified at OKLA. STAT. tit. 2, § 9-205.3 (1997». 
308. See id. § II(A)(1) (to be codified at OKLA. STAT. tit. 2, § 9-205.5 (1997». 
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Manure storage structures are regulated during construction, and 
compliance with various design standards is required, including a requirement that 
there be at least four feet between the bottom of the storage facility and the 
highest seasonal groundwater level.309 If a liner is installed, it must be inspected 
every five years by a professional engineer to ensure its integrity.310 

C. Analysis and Options for Iowa 

Iowa's separation distance laws appear to be as good as, or better than, the 
laws of other states in protecting the state's water supplies. The one potential 
improvement in the state's laws is implementation of watershed-wide rules 
regarding pollution, much like North Carolina and, to a certain extent, Nebraska. 
These rules could provide extra protection for certain "critical" water resources 
and could target pollution sources other than just hog farms, such as industry, 
private septic systems, and golf courses. 

Iowa could make improvements to its manure management plans. The state 
may want to require that operations develop a spill prevention plan, including 
what to do in case of a spill, who to call, and how to minimize the damage. The 
plan may include obtaining or knowing where to get the equipment necessary to 
stop leaks or establishing plans to deal with possible flooding or other unusual 
natural acts. 

Another improvement to manure management plans would be increased 
monitoring and regular updating of those plans. It seems unnecessary for a 
farmer to keep detailed records of application, testing, and other requirements if 
the records are never checked. It also seems unnecessary to mandate significant 
record-keeping or testing requirements for farmers who have sufficient land 
available relative to the amount of manure they have to apply. In this regard, the 
plans should be site-specific as much as possible, and farmers who do not need 
detailed plans should not be forced to meet the same requirements that farmers 
with lots of manure and little land need to meet. The state may have an interest in 
monitoring the contracts that allow for the application of manure of a neighbor's 
land. This is because there are important liability and manure content issues to be 
worked out. Furthermore it is usually better to do this before problems arise. 
The state could mandate liability, or it could set up a statutory presumption of 
liability on one of the parties, to make enforcement in the courts easier. 

The manure storage structure regulations also seem to be adequate, 
especially in the area of design specifications and as-built structure certification. 
The state could improve its lagoon closure rules by extensively specifying how to 
properly shut down a storage facility. For example, the law says nothing about 
testing sludge nutrient content, about what to do with the site (e.g., fill it with dirt 
or turn it into a farm pond), or what type of monitoring the state will conduct. 
The state also must decide if each closure should be treated the same or on a site­

309. See id. § lO(C) (to be codified at OKLA. STAT. tit. 2, § 9-205.4 (1997»; see also 
Oklahoma Concentrated Animal Feeding Operations Act, RB. 1522, § 8(F)(9), 1997 Okla. Sess. 
Law Servo 1970. (to be codified at OKLA. STAT. tit. 2, § 9-205.2 (1997». 

310. See id. § 10(1)(2) (to be codified at OKLA. STAT. tit. 2, § 9-205.4 (1997». 
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specific basis, with a different clean-up plan developed to fit the needs of each 
operation. 

D. Conclusion 

Iowa has some of the best natural resources in the world, especially its 
productive farmland. Water quality in the state should be one of the highest 
priorities in any debate over pork production. The good news is that Iowa's water 
quality laws seem to be providing sufficient protection. However, this does not 
mean the state should fail to re-evaluate annually its water laws to ensure that 
everything within reason and cost is done to protect our resources. The public 
must accept that at some point a few accidents may occur when the state markets 
twenty-two million hogs per year, just as there are bound to be car accidents and 
plane crashes from time to time. However, the public should also expect the state 
and farmers to do what they can to minimize the number of accidents and to 
minimize the damage if and when an accident does occur. Some of the revisions 
mentioned above, as implemented in other states, may improve protection of our 
water resources and those changes should be implemented as soon as possible if 
the benefits outweigh the costs. The state may have a role in reducing the costs of 
compliance through cost share assistance programs, similar to the money 
appropriated last year to help close certain agricultural drainage wells, because all 
citizens of the state benefit from high quality water resources, and a strong 
agricultural economy and pork industry. 

IV. ODOR REGULAnONS AND NUISANCE LAWS 

A. Introduction 

Nuisance law and its relationship to livestock production is a volatile and 
important issue for the future of Iowa pork production. Nuisance law is very 
important for two reasons. First, it is a crucial factor in how disputes between 
neighbors are resolved. Second, it may be an extremely important factor in a 
farmer's plans for expanding or modernizing his facilities. Every state has some 
type of nuisance-suit protection for farmers. These may include a first-in-time 
rule or a limited period of time after which nuisance suits are barred. Every state 
also includes certain exceptions within its general protections, such as water 
pollution, negligent operation, expansion, or for failing to follow applicable state 
and local laws. Another important consideration is determining the appropriate 
presumption, usually that a farm is not a nuisance, and the legal standard that 
must be met by complaining neighbors in order to overcome the presumption. 
Lastly, a state may want to consider other modes for dispute resolution, such as 
mediation, or a loser-pays provision for frivolous nuisances suits. 

In addition to nuisance law protections and exceptions enacted by Iowa and 
other states, other mechanisms have been employed by governments to deal with 
the issue of odor. Mechanisms include separation distances for buildings, storage 
structures, and manure application, direct odor regulations, cost share assistance 
for odor minimization methods, and requiring farmers to develop plans for 
minimizing the odor on their farm. The next section of the Note outlines efforts 
by Iowa and other major pork producing states to deal with the issue of odor. 
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B. State-by-State Laws 

1. Iowa 

Iowa has three laws providing nuisance protection for livestock producers. 
The first is known as the feedlot nuisance law.311 The law provides an absolute 
defense to nuisance actions if two conditions are met,312 First, the feedlot must be 
established before the complaining party acquired ownership of his land (priority 
in time).313 The established date of operation changes if the feedlot's physical 
facilities are expanded. A feedlot includes confinement or outdoor livestock 
operations.314 Second, the feedlot must be following all applicable DNR rules and 
other zoning requirements.315 

The second form of agricultural nuisance protection is the agricultural area 
law. 316 A farm located within an agricultural area is not a nuisance regardless of 
any expansion or established date of operation.31 ? This absolute defense to 
nuisance suits does not apply to violations of state or federal law, negligent 
operation of the farm, actions arising before the agricultural area was created, 
pollution of waters, excessive soil erosion not caused by an act of God, or non­
approved non-farm uses of land within the designated agricultural area.318 An 
agricultural area must be approved by the Board of Supervisors and all land 
owners who are a part of the area, and the area must be at least 300 acres in size 
initially.319 

The third form of nuisance protection is the animal feeding operation 
nuisance defense.32o Any livestock operation in compliance with chapter 455B of 
Iowa law, which includes most of the state regulations over agriculture, is 
presumed not to be a nuisance. 321 The presumption can be overcome by 
providing "clear and convincing evidence" that the livestock operation 
"unreasonably and continuously" interferes with a person's enjoyment of their 
property, and that the injury is caused by the negligent operation of the livestock 
facility.322 The protection applies to all livestock operations meeting the above 
conditions, but does not apply to other types of farming operations, such as crop 
farms. 323 Finally, a person bringing a frivolous nuisance action is required to pay 
legal fees to the farmer. 324 

311. See Iowa Code § 172D.2 (1997). 
312. See id. 
313. See id. 
314. See id. § 172D.l(3). 
315. See id. § 172D.2. 
316. See Iowa Code § 352.11(1)(a) (1997). 
317. See id. 
318. See id. § 352.11(1)(b). 
319. See id. § 352.6. 
320. See IOWA CODE ANN. § 657.11 (West Supp. 1997). 
321. See id. 
322. [d. 
323. See id. 
324. See id. 
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Other than nuisance laws, the primary law dealing with odor in Iowa 
regulates separation distances. Separation distances are based on the type of 
buildings and manure storage, such as lagoons, earthen basins, formed structures, 
the size of the operation, and the types of neighboring structures, such as 
residences, public use areas, and educational or religious institutions.325 The 
required distances range from 750 feet to 2500 feet between the neighbor's 
buildings and the farmer's buildings and manure storage structures.326 All 
operations with less than 200,000 pounds of animal capacity (400,000 pounds for 
cattle) are exempt from the requirements unless they use an anaerobic lagoon or 
an earthen manure storage basin.327 All operations built before May 31, 1995 are 
exempt from the separation distances, as are those constructed before the 
"neighbors" built their residence or public building.328 Any operation can avoid 
these separation distances by obtaining a written waiver from the owner of the 
nearby residences or public place. The waiver must be recorded in the county 
recorder's office.329 

2. North Carolina 

North Carolina law states that a farm cannot be considered a nuisance 
because of nearby changed conditions if the farm has been in operation for more 
than one year and was not a nuisance at inception.330 The nuisance protection 
does not apply if a farmer is guilty of negligent or improper operation,331 is 
guilty of water pollution,332 or if the nature of the farm operation has been 
fundamentally changed.333 North Carolina law also mandates mediation for all 
nuisance suits unless there is good cause to forego mediation.334 

North Carolina has several other laws dealing with odor, including requiring 
the following separation distances for swine houses and lagoons: 

a) 1500 feet to occupied dwellings, 
b) 2500 feet to public assemblies (schools, hospitals, churches, parks, 

historical sites, and child care centers), and 
c) 500 feet to property boundaries.335 

325. See IOWA FARM BUREAU FED'N AND IOWA PORK PRODUCERS ASS'N, IOWA LIVESTOCK 
ENVIRONMENTAL REGULATIONS 25-29 (1997). 

326. See id. 
327. See id. 
328. See id. 
329. See IOWA ADMIN. CODE r. 567-65.Il(3) (1996). 
330. See N.C. GEN. STAT. § I06-70I(a) (1996). 
331. See id. 
332. See N.C. GEN. STAT. § 106-701(a) (1996). 
333. See Durham v. Britt, 451 S.E.2d 1 (N.C. Ct. App. 1994). 
334. See N.C. GEN. STAT. § 7A-38.3(c)(4) (1996). The statute also makes provisions for 

other exemptions from mandatory mediation. See N.C. GEN. STAT. § 7A-38.3(c). 
335. See Swine Farm Siting Act, H.B. No. 515, § 4.1,1997 N.C. Sess. Laws 458 (codified as 

amended at N.C. GEN. STAT. § 106-803 (1997». 
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A manure application separation distance of seventy-five feet to any 
property that has an occupied residence is required. 336 All distances can be 
waived with written consent of all affected landowners.337 

North Carolina also requires, as part of its manure management plan, that all 
odor sources on the farm be listed, together with plans to minimize odor from 

338each source.
In 1995, North Carolina added odor control best management practices to 

its water quality cost share program. Under the cost share program, the state 
partially pays for best management practice improvements that farmers make on 
their land.339 However, no money has yet been used for odor BMPs because local 
districts who decide how to spend the money have put a higher funding priority 
on water quality protection BMPs.340 Currently the program does not have 
enough money to cover odor reduction, but if money were available, some of the 
approved odor control BMPs would include planting trees for windbreaks and 
replacing above-lagoon discharge pipes with submerged discharge pipes. 341 
Though no commercial products or secondary containment structures have been 
approved, they could be approved if found to be both effective and 
economical,342 The funds are limited to $75,000 per year per farmer, and the 
state can only pay 75% of the cost and the farmer must pay the remaining 
25%.343 

In this year's legislative session, North Carolina passed a law requiring the 
Environmental Management Commission to hold hearings and submit a final 
report on ways to control farm odor by September 1, 1998.344 If economically 
feasible odor control technology is available by that date, the EMC must adopt 
temporary rules regulating odor emissions no later than March 1, 1999.345 One 
impetus for this bill is that ammonia released into the air from livestock 
(especially large concentrations of pigs) may get absorbed into the ground or 

346water sources. The re-absorption is believed by some to be a problem for 
North Carolina's estuaries on the eastern coast, but others discount it as an 
unproven theory.347 In Iowa, however, ammonia absorption is usually considered 
good because it can be absorbed by nearby land in the amount of ten to thirty 

336. See id. 
331. See N.C. GEN. STAT. § 106-803(b) (1996). 
338. See id. § 143-215.10C(e)(1) (1996). 
339. See N.C. GEN. STAT. § 143-215.74(b) (1996). 
340. See Telephone Interview with Donna Moffitt, Assistant Director for Non-Point Source 

Programs, North Carolina Department of Environment and Natural Resources (Aug. 18, 1997). 
341. See id. 
342. See id. 
343. See N.C. GEN. STAT. § 143-215.74(b) (1996). 
344. See Swine Farm Siting Act, H.B. No. SIS, §§ 3.1-3.2, 1997 N.C. Sess. Laws 458 

(amending N.C. GEN STAT. § 143-215.107(a) (1997». 
345·. See id. 
346. See Interview with Dr. Stewart Melvin, Professor, Department of Agriculture and 

Biosystems Engineering, Iowa State University, Ames, Iowa (June 17, 1997). 
347. See Telephone Interview with David McLeod, Director of Legal Affairs, North Carolina 

Department of Agriculture (July 22, 1997). 
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pounds of nitrogen per acre, which is essentially free nitrogen with no application 
cost.348 

3. Minnesota 

In Minnesota, an agricultural operation is not a nuisance if it has been in 
operation for more than two years without major expansion (no more than 25% 
in terms of crops grown or animal raised) or significant alteration of its farming 
activities (a distinct change and not mere changes in the methods to produce the 
same crop or products).349 This nuisance protection does not apply to operations 
that are conducted negligently or improperly, operations not conducted 
according to generally accepted agricultural practices, or operations acting 
contrary to any local and state laws or regulations. 35o Generally accepted 
agricultural practices are defined as being located in an agriculturally zoned area 
and following all applicable federal, state, and local laws.351 The nuisance 
protection also does not apply to those operations with more than 1000 animal 
units of swine or more than 2500 animal units of cattle, to operations that pollute 
the waters of the state, or to operations that cause injury or direct threat of injury 
to the health or safety of ~ny person.352 

Minnesota has no general state odor setback requirements, but most 
counties do have some minimum setback distances through their local zoning 
control authority, although the distances vary from county to county.353 

State involvement in the odor issue includes setting ambient air quality 
standards for hydrogen sulfide emissions, but currently no method is currently 
approved for accurately measuring the odor levels, a necessary step before the law 
can be enforced.354 Therefore, the state does not yet directly regulate odor 
emissions, though such regulation could certainly happen in the near future. 355 
In addition, the state requires certain types of permitted facilities to mitigate the 
effects of odors from their farm as decided on a case-by-case basis by the 
Pollution Control Agency.356 

348. See Interview with Dr. Stewart Melvin, Professor, Department of Agriculture and 
Biosystems Engineering Department, Iowa State University, Ames, Iowa (June 17, 1997). 

349. See MINN. STAT. ANN. § 56I.19(l), (2) (West Supp. 1997). 
350. See id. § 56I.19(2)(c)(l). 
351. See id. § 56I.19(2)(b). 
352. See id. § 56I.19(2)(c)(2)-(4). 
353. See Telephone Interview with Rick Cool, PolIution Control Agency Representative, 

Minnesota Attorney General's Office (July 29, 1997); see also Steve Marbery, Hog Industry Insider, 
FEEDSTUFFS, Aug. 18, 1997, at 14, 15. 

354. See Telephone Interview with Rick Cool, Pollution Control Agency Representative, 
Minnesota Attorney General's Office (July 29, 1997); see also Steve Marbery, Hog Industry Insider, 
FEEDSTUFFS, Aug. 18, 1997, at 14, 15. 

355. See Telephone Interview with Rick Cool, Pollution Control Agency Representative, 
Minnesota Attorney General's Office (July 29, 1997); see also Steve Marbery, Hog Industry Insider, 
FEEDSTUFFS, Aug. 18,1997, at 14, 15. 

356. See Telephone Interview with Rick Cool, Pollution Control Agency Representative, 
Minnesota Attorney General's Office (July 29, 1997). 
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The state also recently passed an appropriation of $800,000 in order to 
establish an odor database and rating system.357 The system will eventually be 
used to get accurate information about odor minimization techniques and 
products to farmers, to map odor travel patterns, to provide other information to 
counties who are developing setback laws, and also to provide a database for use 
in regulating emissions from individual farms once technology finds an accurate 
methodology.358 

4. Illinois 

An Illinois farm is not a nuisance due to changes to the surrounding locality 
after the farm has been in operation for one year.359 This protection does not 
apply if the farm was a nuisance when it began, if it is operated in a negligent or 
improper manner,360 or if the farm causes any water pollution damage.361 In 
addition, a plaintiff must pay the defendant's legal fees if the defendant wins a 
final court order or judgment, but any type of settlement is not considered a final 
judgment.362 

The main odor regulations in lllinois are separation distances. All new 
livestock management facilities and waste handling systems serving operations of 
more than fifty, but less than 1000 animal units in size must be located at least 1/4 
of a mile from the nearest occupied non-farm residence and 1/2 mile from the 
nearest populated area.363 Operations of 1000 or more but less than 7000 animal 
units must be located at least 1/2 of a mile plus 220 feet for each additional 1000 
animal units from any occupied residence, and at least 1/4 mile plus 440 feet for 
each additional 1000 animal units from any populated area.364 Operations of 
7000 or more animal units must be located at least 1/2 mile from any occupied 
residence and at least one mile from any populated area. 365 These setbacks do 
not apply to operations destroyed or damaged due to natural causes such as 
tornado, fire, flood, or earthquake, if the structures were built in accordance with 
previous setback laws, as long as the facilities are reconstructed within two 

366years. The above setbacks may be decreased by the lllinois Department of 
Agriculture if a farmer can show, with verification by a licensed professional 
engineer, that a certain design will produce more odor protection than the original 
setbacks. 367 The setbacks may also be reduced by the Department if written 
waivers are obtained from all affected neighbors.368 

357. See Joe Vansickle, News Update, NAT'L HOG FARMER, July 15, 1997, at 6. 
358. See id. 
359. See 740 ILL. COMPo STAT. ANN. 70/3 (West 1993 & Supp. 1997) 
360. Seeid. 
361. See id. § 70/4. 
362. See id. § 70/4.5. 
363. See 510 ILL. COMPo STAT. ANN. 70/35 (c)(3) (West 1993 & Supp. 1997). 
364. See id. § 77/35 (c)(4). 
365. See id. § 77/35 (c)(5). 
366. See ILL. ADMIN. CODE tit. 35, § 506.701(b) (1997). 
367. See id. § 506.702(f). 
368. See id. § 506.702(g). 
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In terms of manure application restrIctIOns, most facilities of more than 
1000 animal units may not apply manure within 1/4 of a mile from neighboring 
residences, unless the manure is injected or incorporated on the day of 
application.369 

Another provision of the Illinois law, that may have an important effect on 
odor reduction in the future, is a mandate to the Department of Agriculture and 
the Department of Revenue to recommend to the Illinois Legislature possible 
income or property tax abatement incentive programs for farmers who purchase 
equipment that will mitigate odor problems or water quality prob1ems.370 

5. Indiana 

Indiana law states that a continuously operated (i.e., not discontinued for 
more than one year) agricultural operation is not a nuisance unless it was a 
nuisance when it began or it is operated negligently.371 In addition, the nuisance 
protection does not apply if the operation had a significant change in its hours of 
operation or in the type of the operation.372 It is important to note that under 
Indiana case law, merely increasing the size of the operation is not considered a 
significant change in the type of operation, and thus would be protected from 
nuisance suits unless other changes to the operation as a result of the expansion 
are found to be significant.373 

Indiana does not have any state setback requirements for odor purposes, but 
some counties have their own setbacks due to local zoning authority. 374 A 
proposal for a state setback requirement of one mile from homes, public and 
private buildings, parks, and churches was defeated in the 1997 legislature.375 

6. Nebraska 

According to the Nebraska Right to Farm Act, a farming operation is not a 
nuisance if the operation existed prior to a change in land use or occupancy of 
land in the locality surrounding the farm, provided that before the change in land 
use or occupancy the farm would not have been a nuisance. 376 The courts have 
interpreted this to mean that the act applies only for changes in surrounding land 
use and not for changes taking place on the farm itself.377 The state has provided 
additional protections for farmers through its permit administrative regulations.378 

A livestock operation is also not a nuisance if the operation is in compliance with 

369. See 510 ILL. COMPo STAT. ANN. 77/20-f-5 (West 1997). 
370. See id. § 77/45. 
371. See IND. CODE ANN. § 34-1-52-4 (Michie 1986). 
372. See id. 
373. See Laux V. Chopin Land Ass'n., 550 N.E.2d 100 (Ind. Ct. App. 1990). 
374. See Joe Vansickle, States Go to War Over the Environment, NAT'L HOG FARMER, May 

15, 1997, at 20. 
375. See id. 
376. See NEB. REV. STAT. § 2-4403 (1991). 
377. See Flansburgh V. Coffey, 370 N.W.2d 127, 131 (Neb. 1985). 
378. See NEB. ADMIN. R. & REGS. 130(14-001) (1995). 
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all state and local laws, if reasonable techniques are employed to keep odor, dust, 
noise, and insects to a minimum, and if the farmer was granted a Nebraska 
Department of Environmental Quality permit or was inspected and deemed not to 
need a permit prior to the date the landowner took possession of the land in 
question.379 Under Nebraska law, it is clear an operation can be a nuisance even 
though it is not operated negligently and is located in a rural area.380 

Nebraska does not have any state odor separation distances, but counties can 
pass setbacks because of their local zoning authority.381 The state considered 
regulating hydrogen sulfide emissions, but decided the test sites did not indicate 
sufficient odor problems with hydrogen sulfide levels to justify odor regulations 
and the costs of enforcement.382 

7. Missouri 

In Missouri, an agricultural operation is not a nuisance because of changed 
conditions around the farm if the farm was not a nuisance at inception and the 
farm has been in operation more than one year. 383 The statute also states that an 
agricultural operation may reasonably expand acreage or animal units without 
losing protected status as long as the operation complies with all applicable 
federal, state, and local laws and regulations and is not operated improperly or 
negligently.384 In order to keep its nuisance protection, an expanding operation's 
waste handling capabilities and facilities must meet or exceed minimum 
recommendations of the University of Missouri Extension Service for storage, 
processing, and removal of animal wastes.385 Reasonable expansion does not 
include operations that create a substantially adverse effect on the environment, a 
hazard· to public health and safety, a measurably significant difference in 
environmental pressures upon neighbors due to increased pollution, or operations 
that completely relocate a farming operation either within or without the 
boundaries of the present operation. 386 However, reasonable expansion of 
existing activities is allowed, and protected status once acquired is not lost due to 
temporary cessation of farming activities or by decreases in the size of the 
operation. 387 The protected status is assignable, inheritable, and alienable.388 
Exceptions to this nuisance protection are negligent or improper operation,389 

379. Seeid. 
380. See J. DAVID AIKEN ET AL., A FARMER'S HANDBOOK ON LIVESTOCK REGULATION IN 

NEBRASKA 29 (1994). 
381. See Telephone Interview with Walt Stoeger, Compliance Specialist, Nebraska 

Department of Environmental Quality (Aug. 18, 1997). 
382. See id. 
383. See Mo. ANN. STAT. § 537.295(1) (West Supp. 1996). 
384. See id. 
385. See id. 
386. See id. 
387. Seeid. 
388. See id. 
389. See id. 
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water pollution or overflow of land,390 and location within city limits.391 The state 
also has a loser pays provision for costs and reasonable attorney fees if the court 
determines a nuisance suit against an agricultural operation is frivolous. 392 

Missouri law establishes the following state minimum odor separation 
distances between confined animal feeding operations (CAFOs), including 
buildings and lagoons, and public buildings and occupied residences: 393 

(1)	 CAPOs of 7000 or more animal units must be located at least 3000 
feet away, 

(2)	 CAFOs between 3000 and 6999 animal units must be at least 2000 
feet away, and 

(3)	 CAPOs with at least 1000 animal units must be at least 1000 feet 
away.394 

These distances may be waived by obtaining written consent from all landowners 
within the buffer distances.395 Distances may also be waived by the Department 
of Natural Resources if the farming operation can scientifically justify a shorter 
distance, but any waivers from the Department can be vetoed by the governing 
body of the county in which the waiver was granted.396 Finally, counties may 
implement their own separation distances.397 

The state also has separation distances for the application of manure. Land 
application must be done at least fifty feet from the neighbor's property line and 
application of manure by irrigation must be at least 150 feet from the neighbor's 
property line.398 

Missouri exempts livestock farms from air pollution laws. 399 The 
exemption was enacted in 1984 after a 1980 nuisance suit against a hog farm. 4oo 
The court ordered the hog farmer to make changes to the operation to improve 
the air quality.401 The changes were so expensive that the farmer was forced to 
shut down his operation.402 Fears from other farmers, and the difficulties of 
measuring and regulating were sufficient to get the law passed.403 However 

390. See id. § 537.295(3). 
391. See id. § 537.295(4). 
392. See id. § 537.295(5). 
393. See Mo. ANN. STAT. § 640.710(2) (West 1988 & Supp. 1997). 
394. See id. 
395. See id. § 640.710(3). 
396. See id. § 640.710(4). 
397. See id. § 640.710(5). 
398. See Don D. Jones & Alan L. Sutton, U.S. Animal Management Regulations: A Review 

and a Look at What's Coming 16 (Sept. 20-21, 1996) (presented at "Getting the Most from your 
Manure Resource: Managing Your On-Farm System," Manitoba, Canada) (unpublished manuscript 
on file with the Drake Journal ofAgricultural Law). 

399. See Steve Marbery, Landowners Seek Revoking of PSF Facility Permits, FEEDSTUFFS, 
Aug. 4,1997, at 5. 

400. See id. at 23. 
401. See id. 
402. See id. 
403. See id. 
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Premium Standard Farms entry into Missouri in 1989 has led many citizens to 
contemplate the repeal of exemption for larger hog farms.404 

8. South Dakota 

A South Dakota farm is not a nuisance due to changed conditions 
surrounding the farm if the farm was not a nuisance when it began and one year 
has elapsed.405 Negligent or improper operation of a farm is not protected,406 and 
neither are damages due to water pollution or overflow of land.407 The protected 
status, once obtained, is assignable, alienable, and inheritable.408 Also, the 
protected status is not lost when farming activities temporarily cease or when the 
size of the operation diminishes.409 The South Dakota nuisance law also protects 
expansion of existing operations by specifically stating that an increase in animal 
units or acres will not cause a loss of protected status if all county, municipal, state, 
and federal environmental laws are followed.410 Finally, South Dakota has a loser 
pays rule for any frivolous nuisance suits against agricultural operations, and the 
defendant can recover both court and lawyer fees. 411 

South Dakota has local control over separation distances and requirements 
vary.412 Some localities require a separation distance of five miles from towns or 
two miles from rural homes, but some counties have no separation distances at 
all.413 

404. See id. 
405. See S.D. CODIFIED LAWS § 21-10-25.2 (Michie 1997). 
406. See id. 
407. See id. § 21-10-25.4. 
408. See id. § 21-10-25.2. 
409. See id. 
410. See id. 
411. See id. § 21-10-25.6. 
412. See Lora Duxbury-Berg, South Dakota: Turmoil on the Prairie, NAT'L HOG FARMER. May 

15, 1997, at 30. 
413. See id. at 34-35. 
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9. Oklahoma 

The fact that an Oklahoma animal feeding operation is licensed pursuant to 
the new law and is operating in accordance with all rules and regulations of the 
State Board of Agriculture is prima facie evidence that a nuisance does not exist, 
if the operation is following all zoning regulations.414 Also, any properly licensed 
animal feeding operation, operating in accordance with all state rules and 
regulations, and located at least three miles outside city limits or over a mile from 
any ten or more occupied residences, is not a nuisance unless the operation 
endangers the health or safety of others.415 The standard of proof for 
endangerment is a preponderance of the evidence.416 

Recently, Oklahoma passed odor setback requirements based on operation 
size and 10cation.417 Any new or expanding animal operation with 2000 or more 
animal units must construct its facilities at least one-half mile from occupied 
residences in the eastern half of the state, and three-fourths of a mile in the 
western half.418 Any operation that has a capacity of 1000 to 2000 animal units 
and that uses a liquid animal waste management system must locate its facilities at 
least one-fourth of a mile from the nearest dwelling in the eastern half of the state, 
and at least one-half mile from the nearest dwelling in the western half. 419 
Operations with 300 to 1000 animal units using liquid waste management systems 
must be located at least one-fourth of a mile from the nearest occupied residence 
throughout the entire state.420 Finally, no concentrated animal feeding operation 
can be built within one mile of ten or more residences,421 which means there is a 
one mile separation distance around cities and towns. 

The state has also passed odor separation distances relating to manure 
application. 422 No liquid animal waste can be applied on land within 500 feet of 
the nearest comer of an occupied residence.423 

Finally, any of these separation distances may be waived by consent of the 
owner of the effected land. Such consent must be written and recorded with the 
county recorder of deeds.424 

10. Michigan 

Michigan takes a different approach. A farm operation is not a nuisance if 
it existed first and was not a nuisance when it began or the farm operation 

414. See Oklahoma Concentrated Animal Feeding Operations Act, H.B. No. 1522, ch. 331, § 
16(B), 1997 Okla. Sess. Law Servo 1978-79 (West) (amending OKLA. STAT. tit. 2 § 9-210). 

415. See id. 
416. See id. 
417. See id. 
418. See id. § 17(B) (to be codified at OKLA. STAT. tit. 2, § 9-210.1 (1997)). 
419. See id. § 17(C). 
420. See id. § 17(D). 
421. See id. § 17(F). 
422. See id. 
423. See id. § 17(E). 
424. See id. § 17(G). 
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conforms to "generally accepted agricultural and management practices" 
(GAAMPs) as outlined by the state.425 The GAAMPs include recommendations 
for manure management, including odor minimization, pesticide management, 

426fertilizer and nutrient management, and animal handling and care. These 
GAAMPs are reviewed annually by the state agriculture commission and updated 
if necessary.427 

C. Analysis and Options for Iowa 

For nuisance protection purposes, Iowa's continuing use of its priority-in­
time approach does not appear to present any problems.428 Iowa may want to 
consider adopting the time limit approach used by several other states, because it 
may provide certainty for expanding operations.429 Iowa could protect 
expanding facilities by adopting methods used in South Dakota and Indiana, 
which allow for expansion in terms of animal units and acres without any loss of 
protection. 430 Another option for Iowa is adoption of Michigan's novel 
approach, which provides full nuisance suit protection to all operations, including 
expanding or new ones, that follow generally accepted environmental practices as 
outlined by the state commission.431 This approach defines what constitutes 
negligence so farmers and neighbors are not forced to take a dispute to court to 
determine negligence.432 

Iowa could also change the current exceptions from the nuisance suit 
protection.433 For instance, Iowa could place size restrictions on the nuisance 
protection, similar to Minnesota's for operations above 1000 animal units, or 
zoning restrictions in an agricultural area.434 Another option is to adopt 
Nebraska's policy of requiring reasonable techniques to minimize odor, noise, 
dust, and insects.435 

Iowa may also want to explicitly deal with the changing ownership of a 
Iivestock operation. South Dakota and Missouri specifically allow an operation's 
protected status to be assigned, sold, or inherited without loss of status.436 Iowa 
could reexamine its loser pays provisions, by considering Illinois' requirement 
that plaintiffs pay for all legal costs if they lose a judgment, instead of Iowa's 
current requirement that the suit be held frivolous. 437 Iowa may also want to 

425. MICH. COMPo LAWS ANN. § 286.473(3) (West 1996). 
426. See Telephone Interview with Sam Hines, Executive Vice President of the Michigan 

Pork Producers Association (July 17, 1997). 
427. See MICH. COMPo LAWS ANN. § 286.473(3) (West 1996). 
428. See IOWA CODE § 1720.2 (1997). 
429. See id. 
430. See S.D. CODIFIED LAWS § 21-10-25.2 (Michie 1997); Laux V. Chopin Land Ass'n., 550 

N.E.2d 100 (Ind. Ct. App. 1990). 
431. See MICH. COMPo LAWS ANN. § 286.473(1) (West 1996). 
432. See id. 
433. See IOWA CODE § 352.11 (1997). 
434. See MINN. STAT. ANN. § 561.19(2)(c) (West Supp. 1997). 
435. See NEB. ADMIN. R. & REGS. 130(14-001) (1995). 
436. See S.D. CODIFIED LAWS § 21-10-25.2 (Michie 1997). 
437. See 740 ILL. COMPo STAT. ANN. 70/4.5 (West Supp. 1997). 
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adjust its mediation requirements relating to nuisance suits, by giving a violator at 
least one chance to abate a nuisance before any civil penalties can be issued. 

Other state policies attempt to solve the odor and nuisance protection 
dilemma without resorting to lawsuits based on nuisance laws. Direct regulation 
of odor emissions is one possibility. Standards would be set based on ammonia, 
hydrogen sulfide, and other compounds. The biggest obstacle is a lack of 
knowledge and technology.438 Pig odors can be composed of over 200 different 
compounds.439 The various combinations and intensities of these compounds is 
practically limitless and accurate measurement of the composition is both 
expensive and unreliable at the current time.440 The second major problem is 
related to technology. No uniform standard or definition of what is an acceptable 
odor has been established. The only current "acceptable" way to determine a 
"reasonable" standard is by a panel of experts or a jury, who determine what a 
reasonable level is.44J Currently, uniform application of a consistent standard to 
every farm is virtually impossible because of the lack of reliable and affordable 
testing procedures. In five or ten years the technology may be available, but 
currently such testing is not feasible. As noted above, Minnesota is still trying to 
find a way to regulate hydrogen sulfide emissions and North Carolina may 
regulate ammonia emissions in a few years.442 These seem to be the only current 
attempts at direct odor regulation.443 

Iowa could also implement odor control minimization plans in addition to 
the requirements for obtaining a permit, either as part of the manure management 
plan or as a separate requirement. The farmer would have to determine the likely 
effects of odor on nearby neighbors based on wind patterns, size and type of odor 
sources. The farmer could also be required to list the types of storage structures, 
any modifications, such as covers, application equipment, commercial products, or 
other methods used to minimize odor production at the new facility. 

A third possible improvement is to institute a direct cost share assistance 
program similar to North Carolina's,444 or to provide tax relief for odor reduction 
improvements as in Illinois.445 Smaller producers could convert to improved 
technology such as waste injection, hog buildings with biological-filters, and 
covered manure storage structures. Program management could be modeled on 
money set aside to help farmers build terraces, close agricultural drainage wells, 
and other types of environmental improvements. The funds or tax breaks could 
help smaller operations adopt new odor reduction technology without subsidizing 
improvement by the larger operations that many feel the large operations should 

438. See Interview with Dr. Dwaine S. Bundy and Dr. Stewart W. Melvin, Professors of 
Agricultural and Biosystems Engineering, Iowa State University, Ames, Iowa (July 8, 1997). 

439. See id. 
440. See id. 
441. See id. 
442. See N.C. GEN. STAT. § 143-215.74(b) (1996); Telephone Interview with Rick Cool, 

Pollution Control Agency Representative, Minnesota Attorney General's Office (July 29, 1997). 
443. See N.C. GEN. STAT. § 143-215.74(b) (1996); Telephone Interview with Rick Cool, 

Pollution Control Agency Representative, Minnesota Attorney General's Office (July 29, 1997). 
444. See N.C. GEN. STAT. § 143-215.74(b) (1996). 
445. See 510 ILL. COMPo STAT. ANN. 70/45 (West 1997). 
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make on their own. Whether limited to small farms or not, such a program would 
provide incentives for farmers to reduce odor using approved methods or 
products. However, it may be difficult to fund the program, and to establish 
which odor reduction methods or products actually work in a cost effective 
manner. 

A fourth possibility would be to require livestock producers to negotiate for 
odor easements with neighbors within a certain distance in order to receive a 
permit.446 The agreement could provide for a one-time negotiated amount or an 
annually renegotiated amount.447 Once the initial compensation is determined, 
perhaps with the aid of a mediator, then the burden would be on the party wishing 
to change the compensation or other terms of the easement,448 For example, if 
the neighbor felt that the farm's odor had substantially increased over time and 
therefore wanted increased compensation, then the neighbor would have to prove 
the contention to a mediator, arbitrator, or judge.449 On the other hand, if a 
farmer felt that he was doing a much better job of controlling odors, then he 
could ask for a reduction in compensation and would also have to prove his case, 
possibly by showing use of new equipment or management methods.45o This 
solution to the odor problem would require rescission of the nuisance suit 
protection provided by HF 519 in 1995 and would mean a return to common law 
remedies for nuisance.451 Adjustments might also be required to the other two 
agricultural nuisance suit statutes in Iowa law.452 The program could be 
implemented on a trial basis in selected counties to see how it works, because no 
other state has tried this approach.453 The agreement would be tied to the land 
and recorded in the county recorder's office, so a person buying or selling the 
land would be on notice of the agreements.454 The greatest advantage of this 
system is that neighbors work 'Out odor issues directly, without much 
governmental involvement, in an area that varies from farm to farm. 455 It also 
rewards producers, small and large, who do a good job managing odors because 
they theoretically will only pay a small compensation amount or none at all.456 
Finally, the program encourages farmers to continue to improve their farms by 
minimizing odors.457 The negative aspect to a system of negotiated easements is 
that farmers will incur new costs that they have not been required to pay in the 

446. See Neil E. Harl, A Different Approach to Feedlot Odors (July 5, 1995) (unpublished 
manuscript. on file with the Drake Journal of Agricultural Law); Interview with Neil E. Harl, 
Professor, Department of Agriculture and Economics, Iowa State University, Ames, Iowa (July 8, 
1997). 

447. See Neil E. Harl, A Different Approach to Feedlot Odors (July 5, 1995) (unpublished 
manuscript, on file with the Drake Journal of Agricultural Law). 
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455. See id. 
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457. See id. 
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past, because of the positive externalities that the hog industry created. This could 
have a major impact on the size and nature of Iowa's pork industry in the 
future. 458 Also, some protection should be provided against "unreasonable" 
neighbors who may be unwilling to compromise and prefer to stop pork 
production at all costS.459 

A fifth option is to simply increase separation distances and continue to 
allow farmers and neighbors to waive by contract the minimum separation 
distances. Iowa could change the current separation distance laws based on size, 
type of storage, and local environmental characteristics. Any additional 
separation distance requirements could still be waived by contract by individual 
producers and neighbors, although it could cost the producers some money. This 
idea would reward producers who have close ties to the community and 
reputations for being good neighbors. The contracting would also allow the 
farmers and neighbors to discuss the farmer's odor control reduction methods 
employed and to be informed of the practices. The downside of this practice is 
that neighbors may see this as a way to make some money at the expense of the 
farmer, or they may not allow any expansion of livestock production at all. 

Another possible option is to grant counties local zoning control over siting 
of livestock buildings and waste containment structures. If a county grants 
approval, the farmer is protected from nuisance suits. The zoning could simply 
be an added requirement, much like an agricultural area designation, before it 
receives the added protection of HF 519. Operations that did not receive county 
approval could still build, but these operations would have to rely on their own 
odor reduction equipment and methods instead of being protected by the state. 
This option has both benefits and costs. If county control was limited to odors, 
and water quality and permits were left to the state, then perhaps local residents 
could gain some control without hurting the ability of Iowa pork producers (at 
least those who are "good" neighbors) to expand their operations. The problem 
of odor is more subjective than other issues surrounding hog production, so 
perhaps the odor issue should be left to local control. Counties could resolve the 
odor issue in different ways, such as appointing "odor commissioners," as they 
do now for fence disputes, to mediate problems before they get out of hand. The 
counties could be granted absolute control over siting, or there could be an 
appeals process through the state for producers and citizens if county decisions 
were not based on "reasonable" scientific evidence. 

458. See id. 
459. See id. 
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D. Conclusion 

There is no simple answer to the question of nuisance suit protection for 
fanners and odor minimization protection for neighbors. Solutions must take 
into account protections of the environment, protection of Iowa's pork industry, 
and resolution of conflicts between neighbors. Any changes must consider all 
factors, and decision makers must balance Iowa's long-tenn economic needs with 
its long-term quality of life and environmental needs. 

There appear to be a number of options available to Iowa that could reduce 
the problems of odor in the state. However, each "solution" is potentially costly, 
it is politically tough to decide who should bear those costs, and researchers are 
still attempting to discover effective ways to deal with odors. Therefore, it may be 
wise for the state to take a cautious approach in order to allow researchers to find 
answers. In the meantime, the state should be proactive in encouraging farmers to 
adopt practices and products already shown to effectively reduce odor. 

V. ENFORCEMENT PROCEDURES AND LOCAL CONTROL 

A. Introduction 

One of the most controversial issues in Iowa today is the subject of state 
versus local control over the regulation of livestock production. The major issue 
to decide is what aspects of livestock production should be controlled by the State, 
as opposed to the county or to individuals themselves. The range of possible 
local control extends to all aspects of livestock production. This includes zoning 
authority, control over pennit issuance, control over enforcement and inspections, 
environmental control, and control over corporate farming. 

The issue of regulatory control, and the procedures to enforce state or local 
laws, varies from state to state regarding pork and other livestock production. 
Each state has its own regulatory body and its own particular mix of state and 
local laws. 

One key issue to answer is which governmental body will do the enforcing. 
The answer is that it is typically a mixture of the state's Department of Natural 
Resources, Department of Agriculture, Attorney General, citizen-appointed 
oversight commissions, and any potential local authorities. The next decision to 
make is to allocate authority over the initiation of investigations, the investigations 
themselves, regular inspections, settlement, and prosecution of crimes among the 
different governmental bodies. Finally, the state must decide on an appropriate 
penalty structure and the frequency of inspections. 

This section of the Note will try to summarize the current state of the law in 
this area for Iowa and the other major pork producing states, and then will 
summarize the options available to Iowa. 

B. State-by-State Laws 

I. Iowa 

Currently, the issue of local control in Iowa is very unsettled. Humboldt 
County passed several ordinances related to pork production, and an Iowa district 
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court upheld three of the four ordinances.46o On appeal, the Iowa Supreme Court 
issued an injunction to stop the enforcement of those ordinances until the court 
rules on the constitutionality of local control over livestock production.461 
Agricultural activities in Iowa have traditionally been exempt from local zoning 
laws and it is being argued that the local laws either conflict with state law or that 
local control has been preempted because the state passed a comprehensive bill 
regulating livestock production in 1995.462 In addition to Humboldt County, 
Wayne,463 Taylor,464 and Clarke County have passed their own ordinances.465 
Also, Hardin,466 Union, Van Buren, Davis, Pocahontas, Carroll, Allamakee, and 
Tama Counties are all considering their own local ordinances, although most 
counties appear to be waiting for the Iowa Supreme Court decision on Humboldt 
County's ordinances. 467 Even after the Iowa Supreme Court's decision, the issue 
could be in doubt because the legislature could nullify by enactment any decision 
based on preemption. 

Enforcement is a settled issue when the only laws are state laws. In short, the 
Iowa Department of Natural Resources (DNR) is responsible for proposing rules 
to implement most livestock-related legislation and is also responsible for 
enforcing those laws and corresponding regulations. 468 The responsibility 
includes any type of water pollution, manure handling, or other type of 
violation.469 Enforcement actions can begin by self-reporting, reporting by any 
citizen who believes a violation has occurred, or by independent state action.470 
Once a possible violation is reported, the DNR investigates by either gaining 
permission from the farmer to inspect or by getting a search warrant.47I The 
DNR has the authority to impose fines of up to $3000.472 

The Environmental Protection Commission (EPC), a nine member board 
appointed 'by the Governor and approved by the Senate, supervises the DNR,473 

460. See Jerry Perkins, Humboldt Livestock Ordinances Delayed, DES MOINES REG., June 14, 
1997, at IIS-12S; Joe Vansickle, Rallies Continue in Many States, NAT'L HOG FARMER, July IS, 
1997, at 26. 

461. See Jerry Perkins, Humboldt Livestock Ordinances Delayed, DES MOINES REG., June 14, 
1997, at 115-125; Joe Vansickle, Rallies Continue in Many States, NAT'L HOG FARMER, July IS, 
1997, at 26. 

462. See Jerry Perkins, Humboldt Livestock Ordinances Delayed, DES MOINES REG., June 14, 
1997, at 115-125; Joe Vansickle, Rallies Continue in Many States, NAT'LHOG FARMER, July IS, 
1997, at 26. 

463. See Wayne County la., Ordinance 97-01 (adopted June 23, 1997); Counties Discuss 
Adoption of Livestock Ordinances, SPOKESMAN, Aug. 9, 1997, at 3. 

464. See Steve Marbery, Hog Industry Insider, FEEDSTUFFS, Aug. 18,1997, at 14. 
465. See id. 
466. See Counties Discuss Adoption of Livestock Ordinances, SPOKESMAN, Aug. 9, 1997 at 
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467. See Steve Marbery, Hog Industry Insider, FEEDSTUFFS, Aug. 18, 1997, at 15. 
468. IOWA FARM BUREAU FED'N & IOWA PORK PRODUCERS ASS'N, IOWA LIVESTOCK 

ENVIRONMENTAL REGULAnONS 42-45 (1997). 
469. See id. 
470. Seeid.
 
47 I. See id.
 
472. Seeid. 
473. See id. 
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The Commission must approve all penalties over $3000, review and act on 
proposed DNR regulations, and approve the referral for prosecution of any 
enforcement action to the Attorney General.474 

An individual in violation of any of Iowa's environmental and related laws 
can be both civilly and criminally punished.47S The civil penalties are limited to 
no more than $5000 for each day of violation and increased to $25,000 per day if 
the individual is a habitual violator.476 Criminal penalties can also be imposed for 
"negligent or knowing" violations.477 A first time "negligent" violator can be 
fined up to $25,000 per day or imprisonment for no more than a year, or both.478 

A first time "knowing" violation is punishable up to $50,000 per day or no more 
than two years in prison, or both.479 The penalties increase for second and 
subsequent violations.48o Violators may also be required to pay restitution for 
costs of clean-up and fish replacement, in addition to the above fines. 481 Any 
violations of manure management plans are limited solely to civil, rather than 
criminal, penalties.482 

From January 1992 to June 1994, there were twenty-two enforcement 
actions in Iowa and fifteen were against pork producers, with fines ranging from 
$100 to $12,500.483 In addition, the Attorney General brought one criminal 
action and two civil actions against pork operations.484 

474. Seeid. 
475. See id. 
476. See id. 
477. See id. 
478. See id. 
479. See id. 
480. See id. 
481. See id. 
482. See id. 
483. See NATIONAL PORK PRODUCERS COUNCIL & THE NATIONAL PORK BD., A REVIEW OF STATE 

ENVIRONMENTAL REGULATORY ENFORCEMENT ACTIONS 8 (1996). 
484. See id. 
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2. North Carolina 

Until the last legislative session was through, the state controlled almost all 
regulation and enforcement related to North Carolina livestock production. Now 
the state has explicitly granted counties agricultural zoning authority over any 
swine farms having an animal waste management system with a capacity of 
600,000 pounds or more (approximately 4000 pigs at an average weight of 150 
pounds).485 The only limitation on the counties is that local zoning regulations 
may not entirely exclude the 600,000 pound capacity swine farms from the 
jurisdiction.486 Farms under the 600,000 pound limit are not subject to local 
zoning regulations.487 

Four state government bodies are involved with enforcement and regulatory 
oversight. First, the Department of Environment and Natural Resources has two 
separate divisions responsible for aspects of hog operations.488 The Division of 
Water Quality (DWQ, formerly known as the Division of Environmental 
Management), is responsible for implementing the permitting process, 
investigating facilities, and enforcing the laws.489 The DWQ conducts at least one 
inspection for every permitted facility. The inspection mainly consists of 
checking manure application records and visually examining the site.490 

The regulatory duties are shared with the Division of Soil and Water 
Conservation.491 The division's main purpose is to provide technical assistance to 
livestock farmers by conducting annual operational reviews of every permitted 
facility.492 This is essentially an entirely separate inspection and any serious 
violations must be reported immediately to the DWQ.493 The operational reviews 
and inspections are carried out by approximately thirty different soil and water 
technicians within the Department.494 Every pennitted facility in North Carolina 
will be inspected twice yearly, one an operations review by the Division of Soil 
and Water Conservation and the other a DWQ inspection. 

Whenever a violation is discovered or a complaint is made, the DWQ is 
responsible for investigating.49.5 The DWQ will complete an inspection form and 

485. See Clean Water Responsibility and Environmentally Sound Policy Act, H.B. No. 515, 
§1.1 (a), 1997 N.C. Sess. Laws 458. 

486. See id. 
487. See id. 
488. See Telephone Interview with Carroll Pierce, Assistant Director for Technical Services, 

Division of Soil and Water Conservation, North Carolina Department of Environment and Natural 
Resources (July 22, 1997 and Aug. 7, 1997). 
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submit a report. 496 Both documents include details of the investigation, 
aggravating or mitigating factors, and recommendations for future actions, such 
as clean-up procedures, fines, or changes in operation.497 The report and 
inspection forms are then sent to the Environmental Management Commission 
(EMC).498 The EMC has authority to approve all penalties, and will prepare a 
final order together with any fines and then give the livestock producer a chance 
to appeal the ruling.499 If any prosecutions are necessary, the EMC will refer the 
case to the Attorney General.500 The recently passed law includes a section stating 
that any waste discharge involving the possible commission of a felony must be 
referred to the State Bureau of Investigation, which has the authority to conduct 
its own investigation.50 I 

During the two-and-a-half year period ending in June 1994, there were 
fifty-one enforcement actions by the EMC.502 The fines averaged $3000 plus 
costs, and ranged from $308 to $5896.503 Of the fifty-one actions, forty-three 
were pork operations and of those thirty-one involved overflowing lagoons, 
lagoon dike failures, or leaky transfer or discharge pipes.504 Recently, the most 
typical violations concern structural maintenance problems or violations of the 
manure management plans.505 

The DWQ normally handles emergency responses after spills or other 
problems.506 One permit requirement is that farmers agree to follow departmental 
rules on what actions must be taken in the event of spills or other emergencies.507 

The recent legislative session also changed North Carolina's penalty 
scheme. The law directs the EMC to set up a graduated violation points system 
for swine farms, so that more severe violations result in more severe 

496. See id.; NATIONAL PORK PRODUCERS COUNCIL & THE NATIONAL PORK BD., A REVIEW OF 

STATE ENVIRONMENTAL REGULATORY ENFORCEMENT ACTIONS II (1996). 
497. See NATIONAL PORK PRODUCERS COUNCIL & THE NATIONAL PORK BD., A REVIEW OF STATE 

ENVIRONMENTAL REGULATORY ENFORCEMENT ACTIONS 11 (1996). 
498. Seeid. 
499. See id. 
500. See Telephone Interview with Carroll Pierce, Assistant Director for Technical Services. 

Division of Soil and Water Conservation, North Carolina Department of Environment and Natural 
Resources (July 22, 1997). 

50!. See Clean Water Responsibility and Environmentally Sound Policy Act, H.B. No. SIS, 
§ 1.1 (a), 1997 N.C. Sess. Laws 458. 

502. See NATIONAL PORK PRODUCERS COUNCIL & THE NATIONAL PORK BD., A REVIEW OF STATE 
ENVIRONMENTAL REGULATORY ENFORCEMENT ACTIONS II (1996). 

503. Seeid. 
504. See id. at 11-12. 
505. See Telephone Interview with Carroll Pierce, Assistant Director for Technical Services, 

Division of Soil and Water Conservation, North Carolina Department of Environment and Natural 
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506. See Telephone Interview with David McLeod, Director of Legal Affairs, North Carolina 
Department of Agriculture (July 22, 1997). 

507. See id. 
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punishment. 508 Serious harm to the state's natural resources or willful and 
intentional violations are to be punished most severely and three significant 
violations within a five year period, or minor violations adding up to a certain 
point total, would result in a mandatory permit revocation.509 

3. Minnesota 

In Minnesota, each county has local control over zoning, environmental 
rules, fees, setbacks, and enforcement.510 The Minnesota Pollution Control 
Agency is the primary enforcement body for the state and county feedlot officers 
(CFOs) are responsible for some enforcement in forty-five Minnesota counties.51 1 

Most counties with a substantial amount of agriculture have their own CFOs, but 
other counties let the state handle it. 512 The PCA and the CFOs have authority 
over permitting, inspections, and enforcement.513 

Inspections generally occur at construction and after complaints.514 At this 
time, neither random nor regular inspections take place except when permits are 
renewed. 515 A total of 1100 inspections were completed last year by nineteen 
state PCA staff persons and forty-five county feedlot officers.516 

When either the PCA or county feedlot officer discovers a violation, the 
county attorney is contacted and both parties work together to settle the case or 
prosecute criminally if necessary.517 The Attorney General only intervenes if the 
county attorney requests help.518 There were sixteen enforcement actions 
between January 1992 and June 1994, including four actions for hog operations, 
three for poultry, five for cattle, and three dairy and poultry mixed. 519 There 
have been approximately twenty-five criminal actions over the past few years, all 
intentional pollution violations, but only one went to trial.520 In that case, a 

508. See Clean Water Responsibility and Environmentally Sound Policy Act, H.B. No. 515, 
§ 10.1, 1997 N.C. Sess. Laws 458 (codified at N.C. GEN. STAT. § 143-215.6E (1997». 
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511. See Telephone Interview with Rick Cool, Pollution Control Agency Representative, 
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512. See id. 
513. See id. 
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farmer intentionally pumped manure into a tile line late one holiday night,52! 
The farmer was banned from farming in Minnesota for two years.522 Other than 
intentional or negligent management, the other major problem the state has faced 
is poor manure storage design and cheap construction.523 This is especially true 
for some contract finishing sites, but the situation has improved due to 
construction monitoring through the interim or construction permits.524 

Emergency spills response is also handled by the PCA and local CFOs. 
Farmers must contact the state's 24-hour emergency hotline as soon as possible. 
The nearest available PCA staff person or CFO will go to the site.525 For major 
spills the state Department of Natural Resources usually goes to the site.526 

4. Illinois 

Illinois has 102 counties and currently has no local control.527 A proposal 
to allow county regulation of operations with more than 500 animal units was 
defeated in the 1997 legislature.528 

The Illinois Department of Agriculture is responsible for enforcing its own 
requirements, including lagoon registration, manure management plans, intent-to­
construct letters, and the certified livestock managers program. 

The Illinois EPA, on the other hand, is responsible for conducting 
investigations, handling complaints, enforcing the state's water quality laws, and 
beginning the settlement and clean-up process after spills.529 The EPA has no 
direct enforcement authority because the Pollution Control Board and lower 
courts actually hear the cases and determine any necessary fines. 530 The Attorney 
General prosecutes cases for both the EPA and the Department of Agriculture, but 
only after a referral by one of the agencies.531 There were seven enforcement 
actions from January 1992 and June 1994.532 All of the actions were for water 
quality violations; six involved pork operations and the other involved a dairy. 
The fines ranged from $750 to $31,405.533 Between 1985 and 1994, EPA 

521. See Telephone Interview with Dave Nelson, Feedlot Unit Supervisor, Minnesota 
Pollution Control Agency (July 31, 1997). 

522. See id. The farmer did try to start farming in Kansas afterwards. See id. 
523. See id. 
524. See id. 
525. See id. Farmers must call within twenty-four hours. See id. 
526. See id. 
527. See Joe Vansickle, States Go to War Over the Environment, NAT'L HOG FARMER, May 

IS, 1997, at 19. 
528. See Steve Marbery, Hog Industry Insider, FEEDSTUFFS, May 26,1997, at 16. 
529. See Telephone Interview with Warren Goetsch, Bureau Chief of Environmental 

Programs, I11inois Department of Agriculture (Aug. 5, 1997). 
530. See NATIONAL PORK PRODUCERS COUNCIL & THE NATIONAL PORK BD., A REVIEW OF STATE 

ENVIRONMENTAL REGULATORY ENFORCEMENT ACTIONS 7 (1996). 
531. See Telephone Interview with Julie King, Special Counsel to the Director, Illinois 
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ENVIRONMENTAL REGULATORY ENFORCEMENT ACTIONS 7 (1996). 
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investigated 254 manure leaks, but most leaks were substantially smaller than the 
recent 800,000 gallon spill from a Hancock County 600 sow unit lagoon in 
JUly.534 

Finally, the Pollution Control Board is responsible for rule-making in the 
area of hog regulations and also has authority to adopt emergency regulations, 
which it did in October 1996.535 

5. Indiana 

All but sixteen counties in Indiana have local zoning authority over 
livestock production and the extent of regulation varies from county to county.536 
Local laws generally deal with siting, but the state regulation is mostly concerned 
with water quality issues. Local authorities are responsible for enforcing local 
laws.53? 

The Indiana Department of Environmental Management (DEM) enforces 
state law. The system is complaint-driven with no annual inspections, except for 
an initial inspection for verification and approval of all submitted animal waste 
plans. 538 The DEM issues either an agreed order or an emergency order for 
violations. 539 The agreed order is usually negotiated with the farmer and outlines 
any corrective measures to be taken and any fines to be paid.540 Emergency 
orders are issued when emergencies arise or when negotiations with the farmer 
break down.541 There were seven enforcement actions from January 1992 to June 
1994.542 Four of the violations were illegal discharges and the other three were 
for improper land application of manure. Six of the violators were pork 
operations, and the fines ranged from $1800 to $30,000.543 

There are several different types of penalties that may be imposed on 
violators. First, the fines for violating Indiana laws or rules adopted by the DEM 
can be up to $25,000 per day.544 A person violating an emergency order issued 
by the DEM is subject to penalties of up to $500 per hour and any 
misrepresentations on permit applications are considered a class B misdemeanor 

534. See Steve Marbery, Hog Industry Insider, FEEDSTUFFS, July 21, 1997, at 15. 
535. See ILL. ADMIN. CODE tit. 35, § 505 (1996) (superseded by ILL ADMIN. CODE tit. 35, § 
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536. See Joe Vansickle, States Go to War Over the Environment, NAT'L HOG FARMER, May 

15, 1997, at 20. 
537. See Telephone Interview with Fred Teague, Environmental Scientist, Indiana 

Department of Environmental Management (Aug. 11, 1997). 
538. See Telephone Interview with Fred Teague, Environmental Scientist, Indiana 

Department of Environmental Management (July 15, 1997). 
539. See NATIONAL PORK PRODUCERS COUNCIL & TlmNATlONAL PoRK BD., A REVIEW OF STATE 

ENVIRONMENTAL REGULATORY ENFORCEMENT ACTIONS 7 (1996). 
540. See id. 
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542. See id. 
543. See id. 
544. See JOHN D. COPELAND, NATIONAL CTR. FOR AGRIC. LAW RESEARCH AND INFO., 

ENVIRONMENTAL LAWS IMPACTING INDIANA LIVESTOCK PRODUCERS (1994). 
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with a penalty of up to 180 days in prison and a $10,000 fine. 545 Finally, 
intentionally, recklessly, or negligently violating the laws is a class 0 felony with a 
maximum penalty of one and a half years in prison and fines of $2500 to 
$25,000 per day.546 If there are aggravating circumstances, prison time can be 
extended to three years; if there are mitigating circumstances, the time served can 
be reduced by one year.54? The fine for the second and subsequent violations can 
be no higher than $50,000 per day.548 

The OEM also handles emergency responses for spills. The OEM must be 
notified of any surface water pollution within two hours.549 The OEM will then 
send an emergency spill team to the site to stop the pollution and minimize the 
damage.55o There is no specific plan to deal with groundwater pollution or clean 
up because the problem has not yet occurred.55 ! 

6. Nebraska 

Nebraska also has local control over livestock production.552 Many 
counties prohibit home building near confined livestock operations unless the 
builders agree to give up their rights to sue existing farmers. Other counties limit 
their regulations to certain farms based on size, livestock-per-acre ratio, or farms 
that do not raise their own crops.553 The county board of supervisors, planning 
commission, and board of adjustment handle the local zoning issues through a 
lengthy and in-depth rule adoption process.554 As noted previously, the state also 
has natural resource districts which can request "local" control in order to 
protect groundwater from agricultural and other pollutants.555 

The Nebraska Department of Environmental Quality (NDEQ) handles 
complaints, inspections, investigations, and initiation of enforcement actions, and 
also initiates the settlement process.556 Most fines need the approval of the 
Attorney General, including all fish kill fines. 557 The NDEQ enforces state laws 
and local authorities enforce local laws.558 There were six state enforcement 

545. See id. 
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547. See id. 
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550. See id. 
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554. See id. 
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556. See Telephone Interview with Walt Stoeger, Compliance Specialist, Nebraska 

Department of Environmental Quality (Aug. 5, 1997). 
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actions from January 1992 to June of 1994.559 All were illegal discharge 
violations, four were by pork operations, and the fines ranged from $50 to 
$9826. 560 The Attorney General and county attorneys can also enforce the 
regulations.561 

Inspections are mostly complaint-driven because staffing limitations 
preclude regular inspections.562 There are three full-time investigators in the 
eastern part of the state and one part-time investigator in the western half.563 The 
NPDES permitted facilities generally have their records and site checked, but 
other operations normally just get site-checked.564 The NDEQ has the authority 
to perform random or regular inspections, but has not exercised that authority to 
any great extent,565 

In an emergency response situation, the NDEQ will send one of their 
representatives to the site.566 Operations with NPDES permits must call the NDEQ 
within twenty-four hours of any spills. Other operations are supposed to call the 
NDEQ but are not specifically required to do SO.567 

Finally, existing operations have one year to conform their operations to 
any changes in title 130, the source of most state regulation of hog production.568 

7. Missouri 

Missouri also has local control, but most counties have chosen not to 
exercise it,569 If the counties do pass their own laws, they are responsible for 
enforcement without state assistance.57o The Missouri Supreme Court recently 
ruled that townships do not have the statutory authority to regulate pork 
production facilities, nor to bring a public nuisance action.571 

At the state level, the Missouri Department of Natural Resources (DNR) is 
responsible for most enforcement action. 572 The DNR is responsible for 
inspections, investigations, emergency response (with a twenty-four hour notice 

559. See NATIONAL PORK PRODUCERS COUNCIL & THE NATIONAL PORK BD., A REVIEW OF STATE 
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requirement), and settlement negotiations.573 A Clean Water Commission has 
been set up to determine which cases should be referred to the Attorney General 
and the Attorney General then negotiates the settlement or prosecutes the case.574 
The Attorney General usually signs any settlements, even if not actively involved 
in the settlement process.575 There were eleven enforcement actions between 
January 1992 and June 1994 and an additional fifteen violations pending in June 
1994.576 Eight of the violations were by pork operations with fines ranging from 
$500 to $14,000, and all violations were for illegal discharges or lagoon 
leakage. 577 The most typical violations have been for equipment or structural 
breakdowns or for operator negligence.578 

The DNR is responsible for inspections, including site and record checks.579 

The inspections usually are done with advance notice, but the DNR has the 
authority to conduct surprise inspections.58o The DNR has not reached the goal 
of inspecting each permitted facility annually because the Department currently 
has the equivalent of only one full-time inspector among the six regional field 
offices.581 The number of inspectors will increase to four full-time equivalent 
inspectors soon.582 The new 1996 law requires inspection of all Class IA facilities 
four times a year. Class IA facilities are those with more than 7000 animal units, 
and essentially includes all the big flush systems.583 Other requirements for these 
facilities include visual inspections every twelve hours by farm employees, records 
kept for three years, electronic or mechanical shutoff,584 a containment structure 
or earthen dam built if the DNR feels there is a risk to public waters,585 and all 
unauthorized spills must be reported to the DNR and adjoining landowners within 
twenty-four hours.586 

8. South Dakota 

South Dakota also has local county control and regulations and zoning 
ordinances vary widely from county to county.587 Hyde County recently voted 
453 to 349 to enact a four mile separation distance requirement between homes 
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and hog buildings with more than 1250 hogs. 588 This ordinance is being 
challenged in the South Dakota court system on the theory that the environmental 
rules recently passed by the state preempt local control, and that using a public 
referendum to pass the zoning laws was iIlegal.589 

The Department of Environment and Natural Resources (DENR) handles 
complaints and routine inspections.59o All permitted facilities are inspected 
during or after construction and the state is attempting to inspect all permitted 
operations at least once a year.59l The legislature has ordered the DENR to revise 
and update its rules concerning inspection procedures and their frequency and 
the DENR is in the process of dQing SO.592 There were no reported enforcement 
actions between the period of January 1992 and June 1994.593 One possible 
reason for this may be South Dakota's strong anti-corporate farming laws; but it 
could also be due to the fact that South Dakota has lost one third of its pork 
production and half of its hog farmers over the past six years, and has not faced 
hardly any expansion "growing pains."594 

The DENR controls most enforcement of state laws and settlement 
negotiation. 595 When spills occur, farmers must notify the DENR at least within 
twenty-four hours and must take steps to minimize the damage.596 Upon 
notification the DENR will send someone to help with mitigation. 597 The 
Attorney General does have separate authority to enforce state laws, but rarely 
uses this power.598 

South Dakota also has a bad actor law that allows the DENR to reject permit 
applications for persons who have had a permit revoked in another state, who have 
habitually or intentionally violated environmental laws or caused damage, who lie 
on a permit, who have been convicted of a felony, or who have been convicted of 
"moral turpitude."599 The waste management board or the secretary of the 
DENR makes the final decision to reject or allow a permit, but that decision can 
be appealed through the court system.6OO The law has not yet been used to deny a 

588. See id. 
589. See Steve Marbery, Hog Industry Insider, FEEDSTUFFS, Aug. 18, 1997, at 15. 
590. See Telephone Interview with Tim Tollefsrud, Administrator, South Dakota Department 

of Environment and Natural Resources (July 22, 1997). 
591. See id. 
592. See id. 
593. See NATIONAL PORK PRODUCERS COUNCIL & THE NATIONAL PORK Bo., A REVIEW OF STATE 

ENVIRONMENTAL REGULATORY ENFORCEMENT ACTIONS 13 (1996). 
594. See Lora Duxbury-Berg, South Dakota: Turmoil on the Prairie, NAT'L HOG FARMER, May 

15, 1997, at 28-34. 
595. See Telephone Interview with Tim Tollefsrud, Administrator, South Dakota Department 

of Environment and Natural Resources (July 22, 1997). 
596. See id. 
597. See id. 
598. See Telephone Interview with Diane Best, Assistant Attorney General, South Dakota 

Attorney General's Office (July 22, 1997). 
599. See Lora Duxbury-Berg, South Dakota: Turmoil on the Prairie, NAT'L HOG FARMER, May 

15, 1997, at 32. 
600. See Telephone InIerview with Diane Best, Assistant Attorney General, South Dakota 

Attorney General' 5 Office (July 22, 1997). 



510 Drake Journal of Agricultural Law [Vol. 2 

permit, but it may have the desired effect just by being on the books because 
"bad-actors" may be less likely to locate in South Dakota.601 

9. Oklahoma 

Oklahoma does not have any local control and recently passed strict state 
laws regulating livestock operations. The State Board of Agriculture was given 
authority to make all rules necessary to implement the recent Concentrated 
Animal Feeding Operations Act of 1997.602 The State Board must submit any 
proposed rules for comment to a rule advisory committee at least thirty days prior 
to Board action or five days prior for any emergency rules.603 The rules advisory 
committee is comprised of six farmers, an expert in geology, an expert in soil 
science, and a public representative. 

The Oklahoma Department of Agriculture is responsible for issuing licenses 
and enforcing license requirements. 604 The Department of Environmental 
Quality is responsible for environmental regulations of all other agriculture­
related businesses.6os The United States Environmental Protection Agency is 
responsible for administering the NPDES permitting program to the exclusion of 
the two state agencies.606 

The Department of Agriculture is responsible for investigating complaints 
about licensed animal feeding operations and must annually make at least one 
unannounced inspection of each licensed facility. 607 In the event of a manure 
discharge, licensed operations are required to immediately notify the Department 
of Agriculture and provide information about the nature and cause of the 
discharge, an estimate of the volume of discharge, the time period in which it 
occurred, steps taken to minimize the damage and prevent future pollution, and 
test results of the discharged manure and polluted water.60S 

10. Kansas 

Finally, counties in Kansas have had local control over corporate farming 
since 1994.609 Currently, fifteen counties ban corporate farming, twenty-two 
permit it, and the other sixty-eight are undecided.610 The law provides if five 
percent of the voters in the previous election file a petition in opposition to any 
county supervisor's vote to allow corporate farming, then the issue must go on the 
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ballot.61I The law is currently being appealed to the Kansas Supreme Court.612 
Some counties have begun to repeal their ordinances allowing corporate farming, 
and others are starting to use zoning laws to regulate livestock production.613 

11. Michigan 

Michigan's approach to enforcement is somewhat different. The Michigan 
Department of Agriculture investigates complaints to determine if Generally 
Accepted Agricultural Management Practices (GAAMPs) have been followed, 
helps farmers conform to the rules, and makes follow-up inspections.614 If there 
is an emergency or if the above procedures are unsuccessful, the Department of 
Natural Resources steps in and enforces all the environmental laws of the state. 
The farmer is normally in serious trouble at this point and subject to fines and 
legal action.615 

12. Oregon 

Oregon has an interesting way of handling penalties, similar in some ways to 
North Carolina. Oregon classifies violations as major, moderate, or minor, and 
sets out corresponding penalties for each class of infraction.616 Under this system, 
farmers guilty of minor infractions are not labeled in the same way as those who 
commit major infractions. Also, the annual permit fee required by the state is 
$25, but is increased to $1000 for the three years after operations have been 
assessed a civil penalty.617 

C. Analysis and Options for Iowa 

The most obvious and controversial change Iowa could make would be to 
allow some local control. Of the eight major pork producing states mentioned 
above, six of them have some form of local control. Illinois and Iowa do not have 
local control. The local control could be granted to counties in many different 
ways, as demonstrated by other states, including control over corporate farming, 
water quality, siting, enforcement, or total control. 

Local control over corporate farming laws is interesting because the 
environmental issues are separated from the large versus small operator 
controversies. Kansas seems to be the only state taking this approach. Counties 
and citizens are required to make tough decisions concerning pork production 
under this approach. It may lead to fewer hogs being raised in Iowa, or it may 
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lead to hog farm expansion by "smaller" producers who may meet less public 
opposition. Also, the environmental issues and enforcement issues could then be 
left up to the state. 

Local control over water quality also has some positive potential. Counties 
with particularly sensitive watersheds, such as those with agriculture drainage wells 
or those with lake recreation areas, could enact ordinances directly related to 
protecting their water sources. Most of the concerns of the counties that have 
passed or are considering local ordinances could be addressed under this 
approach, but giving every county control over regulating livestock operations is 
risky because every county has "vital" lakes, rivers, and groundwater needing 
protection. A better approach may be Nebraska's allowing local drainage 
districts to request increased protection from the state and then establishing a 
process whereby the DNR provides extra protection for legitimate concerns raised 
by counties. The DNR could also designate watersheds in the state that need extra 
protection and ask the EPC or the Legislature to approve its recommendations. It 
is important to consider that local control over water quality issues is complicated 
because rivers and groundwater sources flow across county borders. State 
regulation is necessary where sources flow across county lines. 

Local control over siting has already been discussed in Part IV of this 
Note. 618 The main benefit is separation of the odor issue from all the other issues 
of water quality and corporate farming. The negative aspect is that local rules 
might eliminate all expansion or be used to keep out particular individuals. 

Local control over enforcement does not appear to be a good option. 
Especially problematic are issues of training, resources, and expertise. The state, 
with all its experts, can more effectively enforce and regulate state laws. Counties 
should only have control that does not require much enforcement or that cannot 
be enforced by the state. However, several states do allow counties and state 
agencies control over enforcement, and it seems to work. Each state must make 
the decision based on its state and local resources, and state and local expertise. 
In Iowa the EPC and Attorney General seem to be able to handle violations in a 
timely fashion so far. 

Total local control seems dangerous at this point. States employing this 
solution generally have a long history of local control and have mechanisms in 
place to deal with those responsibilities. Granting local control over everything 
would result in chaos and turmoil for a certain time. In the next few years, North 
Carolina may experience this phenomenon after its recently enacted moratorium 
and grant of local control authority. During the chaos, the Iowa pork industry 
could be adversely effected including further loss of market share. Some persons 
may advocate continued market share loss, but most people in Iowa want to see 
the pork industry prosper and significant uncertainty will hamper expansion. 
Local control may be the best method in the long term, but severe impacts are 
likely if local control is allowed when the pork industry is undergoing rapid 
change. 

Some of the simple options may be effective in improving the livestock 
industry in Iowa. First, routine inspections could be required on a sliding scale. 
Larger operations could be inspected annually and smaller operations could be 

6 18. See supra Part IV. 
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inspected every two or three years. It would cost money to pay for inspections 
and any increased enforcement action litigating expenses. The state may also 
want to change its penalty structure. 

D. Conclusion 

The enforcement agencies and system currently in place in Iowa seem to be 
as adequate as any other state's approach and do not appear to need significant 
change. Tighter enforcement of existing laws and steeper fines for violators may 
be necessary. Greater enforcement would undoubtedly require paying for more 
inspectors. 

The current balance between state and local control, however, may need 
changing. Deciding what constitutes an appropriate balance is neither obvious 
nor an easy choice to make. In the abstract, there are very strong arguments on 
both sides. The strongest arguments in favor of State control are administrative 
efficiency and the protection and promotion of commerce with clearer and more 
stable rules. The strongest arguments for local control are that the people closest 
to the issue can make the best decisions because they have the most reliable 
information on local characteristics. Also, because they will have to live with the 
effects of their decisions, they will make the most responsible choices. 

The answer to this question is neither obvious, nor easy. It is clear, though, 
that the issue of local control must be decided considering other issues 
surrounding pork production. These factors include: l) environmental concerns, 
including water, odor, and the speed with which laws can be changed to protect 
the land, water, and air; 2) economic concerns, such as the size of the pork 
industry, the cost of enforcement, and the benefit of stability; 3) and 
administrative concerns, such as whether there should be duplication, where to 
find expertise, and how best to use it. Deciding which issues are better handled at 
the local level and which issues should be addressed at the state level is certainly 
one of the most important questions that must be answered, first by the Iowa 
Supreme Court, and ultimately by the Iowa Legislature. 

VI. CORPORATE FARMING RESTRICTIONS 

A. Introduction 

The issue of corporate farming may be the most important force behind the 
call for increased government intervention into the realm of pork production. It 
certainly seems more divisive than the issue of environmental protection because 
almost all farmers support protecting the environment but disagree with the 
general public on how to accomplish this and who should pay for it. But the issue 
of "corporate farming," whether defined as vertical or horizontal integration, 
seems to be the crucial issue, even though it is sometimes hidden or clouded by 
other issues. 

Before explaining the corporate law restrictions in Iowa and the rest of the 
major pork producing states around the country, it may be helpful to clarify a few 
things. First, a clear distinction should be drawn between vertical integration and 
horizontal integration. Horizontal integration can be characterized as the trend 
toward larger farms, in terms of acres and numbers of livestock, within the 
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farming sector, a trend that has been taking place since the advent of machinery 
and hybrid seed. New technological advances are the main driving force behind 
most of this horizontal integration and it seems there is not much that can, or 
should, be done to hinder this process. Horizontal integration has helped United 
States' farmers reach unprecedented levels of food production per acre with less 
human labor and in more environmentally sound ways than any other country in 
the world. This legitimate progress needs to be encouraged, rather than 
discouraged, and farmers will be able to decide which new technologies are truly 
beneficial and worth implementing. 

Horizontal integration also includes specialization, which to some extent is 
the reverse of integration, even though the sizes of the operations do increase. 
Specialization has occurred with different producer networks and alliances, and 
new cooperative groups. These developments are also positive because they lead 
to voluntary efficiencies in pork production by ordinary farmers who normally 
make those decisions. 

The final type of horizontal integration relates to inputs. Feed companies, 
pharmaceutical companies, and veterinarians, are no longer simply service­
oriented as they are more involved with actual decision-making and financing of 
livestock production. It is vertical integration when feed companies or 
cooperatives begin to directly control hog production. This may have negative 
effects. On the other hand, and considering the amount of vertical integration in 
the pork industry by private companies and processors, the average farmer may 
need this integration to compete with the larger vertical operations. 

Vertical integration generally means controlling the food chain from 
breeding, farrowing, and finishing, to processing, marketing, and actually selling 
pork to the consumer. Until recently, hog farmers have controlled the breeding 
through finishing stages. Other parties have taken care of getting the product to 
consumers. However, the industry seems to be headed down the poultry industry 
path. Several larger vertically integrated poultry companies, such as processors 
and feed companies, control the entire chain. This trend will lead to fewer 
"independent" producers and the ultimate consequences of this vertical 
integration depend on how the benefits and costs are measured and compared. 

The major benefits of vertical integration seem to be that the pork industry, 
by placing control into the hands of a few large companies, will be able to 
compete more efficiently with the poultry industry and other pork producing 
companies in the world. By consolidating control over pork production, the pork 
industry will be able to respond more quickly to new technology, new genetics, 
and consumer demands for uniform products. If corporations make good 
decisions, the United States could easily become, or remain, the lowest cost 
producer of high quality pork in the world. The pork industry would also be on 
a more level playing field with the poultry industry. The driving forces seem to 
be consumers desiring a cheap, uniform product, and the processors and 
marketers of pork products who want to supply pork to the world. 

The positive effects of the trend toward vertical integration may come at a 
heavy price. In order to reach maximum efficiency in any type of business or 
government, it is necessary to consolidate power and control into the hands of a 
few people. For example, it would be much more efficient in the short-term to 
abolish state legislatures and Congress, and just let a governor and the President 
make all the decisions. This would eliminate salaries, election costs, and delays in 
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decision-making that accompany legislative bodies. But in the long-term, there 
would be new costs and problems, such as trying to control people with this much 
power and ensuring that they make responsible decisions (because they would not 
have to return to their home districts and face their constituents). The 
marketplace is different from the government in many respects, yet the same 
concerns may need to be taken into account. In the short term, efficiency is 
usually good for consumers in the marketplace, because it leads to cheaper 
products. The long-term effects may not be as good. Once a few companies 
control the supply of a particular product, they may be able to demand a higher 
price from consumers for that product, thereby eliminating any short term savings 
that consumers may have realized. 

Consumers will only realize savings if enough competitors or competing 
products remain to keep the market "honest," or the government steps in and 
enforces antitrust laws. The price of consolidating power and control within the 
pork industry may also lead to fewer "middle-class" farmers and supporting 
businesspersons who have been the economic and social backbone of many rural 
communities for decades and even centuries. 

A third danger with the trend toward corporate control over pork 
production is that it may lead to more short-term thinking. The structural nature 
of a corporation inclines it to take more short-term risks and spreads the 
responsibility and accountability of decisions between shareholders, directors, 
officers, and employees. When the decisions turn out to be good, all the parties 
eagerly take credit. When the results are negative over the long term, for instance 
with environmental pollution, food safety, labor, or the social well-being of the 
local community, then it becomes easy for the business and the shareholders to 
move on and leave the remaining community members to pick up the pieces. 
Another way to put it is that people who have an ownership stake in "property," 
whether it be their farm, business, or home, are more likely to accept 
responsibility over the long-term for their property and neighbors' well-being. 

States have tried several methods to restrict "corporate" farming. These 
range from prohibiting corporations and other business organizations from 
owning agricultural land and from engaging in farming; to prohibiting meat 
processors from getting involved with raising hogs; to restricting corporate 
farming in certain parts of the state. The exceptions to each of the restrictions are 
very important when assessing the strengths and weaknesses of any corporate 
restrictions. The exceptions typically include family farm corporations or 
authorized farm corporations, cooperatives, poultry farming, contracting, 
breeding stock farms, and custom farming activities. 

The exceptions for pre-existing operations show the difficulty in passing 
new laws. This is because all current operations usually will have to be left alone. 
Therefore those operations prohibited by new laws, except those that are 
grandfathered in, may gain a competitive advantage from any restrictions. 

The section below outlines some of the state restrictions on corporate 
farming. It may be very useful to consider the effects of each of these 
restrictions, if any, on the trends toward vertical or horizontal integration, the 
ability of the state's pork industry to compete with other states, and the impacts 
the laws mayor may not have on each state's social and economic structure. 
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B. State-by-State Laws 

1. Iowa 

The primary law regulating corporate farming is found in Chapter 9H of 
the Iowa Code, and contains several different restrictions.619 Iowa law states, "In 
order to preserve free and private enterprise, prevent monopoly, and protect 
consumers, it is unlawful for any processor of beef or pork ... to own, control or 
operate a feedlot in Iowa in which hogs or cattle are fed for slaughter."62o 

The first major exception to this prohibition is that certain cooperatives are 
allowed to contract for the care and feeding of swine with their members, 
provided the member is actively engaged in farming.621 The second exception is 
that processors are allowed to form contracts for the purchase of hogs and cattle 
as long as the date of delivery is not more than twenty days after formation of the 
contract.622 If longer than twenty days, the processor is still allowed to enter into 
the contract if the delivery date is specifically set to the exact day or a certain 
month.623 The farmer can then pick the week for delivery.624 Processors are also 
allowed to operate animal care and feeding facilities as long as animals are not 
held for more than ten days, or longer in emergencies, prior to slaughter.625 
Finally, processor activities of a legitimate educational or research nature are also 
exempt from the restrictions.626 There does not appear to be any restrictions on 
other types of meat processors, such as poultry. 

The second type of limitation is on corporate ownership of agricultural 
land.627 The first restriction states that a corporation, limited liability company 
(LLC), or trust cannot acquire or obtain or lease any agricultural land in this 
state.628 The most important exception, directly related to pork production, is that 
"family farm corporations, authorized farm corporations, family farm limited 
liability company, authorized limited liability company, family trust, authorized 
trust, revocable trust, or testamentary trust" are all exempt.629 A family farm 
corporation is defined as one where a majority of the voting stock is held by and 
the majority of the stockholders are related to a certain degree, all stockholders 
must be natural persons, except for family trusts, and at least sixty percent of the 
gross revenues over the last three consecutive years are derived from farming. 630 
The state also has other exceptions, such as encumbrances taken for purposes of 
security, agricultural land acquired for research purposes not exceeding a total of 
640 acres, nonprofit corporations, municipal corporations, Chapter 490 

619. See IOWA CODE § 9H (1997). 
620. [d. at 9H.2. 
621. See id. 
622. See id. 
623. See id. 
624. See id. 
625. Seeid. 
626. See id. 
627. See id. § 9HA(2)(c)(1). 
628. See id. 
629. [d. § 9HA. 
630. See id. § 9H.l (8). 
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corporations, agricultural land acquired in the collection of debts as part of a 
contract entered into prior to 1975, agricultural land acquired in a fiduciary 
capacity, agricultural land acquired to be immediately used for non-farming 
purposes, and certain grandfather-in corporations and trustS.631 

The second restriction on agricultural land ownership states that an 
authorized farm corporation, authorized LLC, or authorized trust after July I, 
1987 and limited partnerships after July 1, 1988, cannot acquire or otherwise 
obtain or lease agricultural land in excess of 1500 acres.632 However, family farm 
corporations, family farm limited partnerships, and family farm LLCs are exempt 
from the 1500 acre limit.633 Also, agricultural land held, acquired and maintained 
to protect the state's natural open space heritage is exempt,634 

A further restriction states that a stockholder in an authorized farm 
corporation, trust, LLC, or limited partnership which owns agricultural land 
cannot become a stockholder in another corporate structured operation.635 A 
person can belong to only one type of operation as a stockholder, but the 
restriction does not apply to limited partners in family farm limited 
partnerships.636 

2. North Carolina 

The state of North Carolina does not appear to have any restrictions on 
corporate farming. 

3. Minnesota 

Minnesota's basic restriction on corporate farming prohibits corporations, 
LLCs, pension or investment funds, and limited partnerships from engaging in 
farming or acquiring any interest in agricultural land.637 Some exceptions to the 
restrictions include the following: 

1) Family farm corporations and family farm partnerships are exempt,638 
In order to be considered a family, the majority of voting stock must 
be held by relatives and a majority of the stockholders must be 
related, at least one of the family members must reside on the farm, 
and none of the stockholders can be a corporation or partnership.639 

2) Authorized farm corporations and authorized farm partnerships are 
exempt.640 In order to be "authorized," the corporation or 

631. See id. § 9H.4(1)-(11). 
632. See id. § 9H.5(1). 
633. See id. 
634. See id. § 9H.5(1 )(b). 
635. See id. § 9H.5(2). 
636. See id. 
637. See MINN. STAT. ANN. § 500.24(3) (West 1996). 
638. See id. § 500.24(3)(b). 
639. See id. § 500.24(2)(c),(h). 
640. See id. § 500.24(3)(b). 
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partnership must meet certain requirements. For example, there must 
be fewer than five shareholders or partners, shareholders or partners 
holding fifty-one percent or more of the interest in the corporation 
must reside on the farm or be actively engaged in farming, the 
corporation must not own more than 1500 acres of land, and 
shareholders may not have an interest in other authorized 
corporations if the total amount of land held by the combination 
exceeds 1500 acres. 641 

3) Grandfathered corporate structures are exempt, but their acreage 
expansion is limited to no more than 20% every five years.642 

4) Agricultural land used for research, security, debt collection if sold 
within five years, or non-farming purposes is exempt.643 

5)	 Corporations or partnerships that raise breeding stock, including 
embryos, as long as production and sales are reported to the 
department of agriculture and all castrated animals are sold to 
farming operations not owned by the corporation or partnership are 
exempt.644 

6) Asparagus farms can expand by up to 2700 acres if they owned over 
2000 acres of asparagus-farmed land prior to 1973.645 

7) Religious corporations whose sole income is agriculture are 
exempt.646 

8) Aquatic farms and nursing homes are also exempt from the 
restrictions.647 

Minnesota's corporate laws are enforced by the Attorney General, and the 
Secretary of State collects infonnation from corporations and partnerships to aid 
in this process.648 

4. Illinois 

Illinois does not appear to have any corporate farming restrictions.649 

5. Indiana. 

Indiana does not appear to have any corporate farming restrictions. 

641. See id. § 500.24(2)(d), (i). 
642. See id. § 500.24(3)(c), (f), (n). 
643. See id. § 500.24(3)(a), (d). 
644. See id. § 500.24(e). 
645. See id. § 5oo.24(2)(k). 
646. See id. § 500.24(2)(m). 
647. See id. § 5oo.24(2)(q), (s). 
648. See id. § 500.24(5). 
649. See Telephone Interview with Julie King, Special Counsel to the Director, Illinois 

Department of Agriculture (July 15, 1997). 
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6. Nebraska 

Nebraska's corporate fanning restrictions are contained in its constitution at 
Article XII, section 8.650 The constitution states that no corporation or limited 
partnership, unless the limited partnership meets the definition of a family 
partnership, can acquire an interest in any title to real estate used for farming or 
ranching in Nebraska nor can it engage in farming or ranching.651 Ranching 
includes cultivating land or owning, keeping, or feeding livestock.652 

The exceptions to the above restrictions are also explicitly set forth, and are 
as follows: 

I)	 Family farm corporations and family ranch corporations are 
exempt.653 "Family" is defined as a majority of stock being held by 
family members, at least one of the family members resides on the 
farm or is actively engaged in farming, and corporations and 
partnerships can be stockholders only if all stock of that corporation 
or partnership is owned by family members (majority stockholders~ 

of the original corporation.654 

2)	 Nonprofit corporations, Indian tribal corporations, and grandfathered 
corporations are exempt from the restrictions.655 

3)	 Farming or ownership of land by corporations or partnerships is 
allowed for research or experimental purposes and the sales are 
incidental.656 

4)	 "Agricultural land operated by a corporation for the purpose of 
raising poultry" is exempt from the restrictions.657 

5) Alfalfa processors producing alfalfa are exempt.658 

6) Agricultural land used to grow seeds, nursery plants, or sod is 
exempt.659 

7) Custom spraying, fertilizing, or harvesting is allowed.66o 

8) Agricultural land acquired for payment of debts or to use for non-f 
arming purposes is exempt as long as it is held for no more than five 
years, during which time the land must be farmed by a qualifying 
farmer if farmed at all.661 

650. NEB. CONST. art. XII, § 8, cl. 1. 
651. See id. 
652. See id. 
653. See NEB. CONST. art. XII, §8, cl. l(A). 
654. See id. 
655. See NEB. CONST. art. XII, § 8, cl. l(B)-(D). 
656. See NEB. CONST. art. XII, § 8, cl. l(E). 
657. NEB. CONST. art. XII, § 8, cl. l(F). 
658. See NEB. CONST. art. XII, § 8, cl. l(G). 
659. See NEB. CONST. art. XII, § 8, d. l(H). 
660. See NEB. CONST. art. XII, § 8, cl. l(M). 
661. See NEB. CONST. art. XII, § 8, cl. 1(J)-(K). 
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9)	 "Livestock futures contracts, livestock purchased for slaughter, and 
livestock purchased and resold within two weeks" are also exempt 
from the restrictions.662 

The restrictions on corporate farming are monitored by the Secretary of 
State and enforced by the Attorney General or citizens in district court.663 A 
family farm corporation that qualified in the past but for some reason fails to 
qualify later, has fifty years in which to re-qualify provided that majority 
ownership continues to remain in the family.664 

The constitutionality of the above restrictions was upheld by the Eighth 
Circuit Court of Appeals in MSM Farms Inc. v. Spire in 1991.665 The court 
decided the restrictions did not violate the equal protection clause of the 
Fourteenth Amendment because the "kinship" classification system served 
legitimate and reasonably related government objectives.666 Those legitimate 
governmental objectives recognized by the Eighth Circuit included stemming the 
problems resulting from land concentration and absentee ownership, limiting the 
competitive advantage corporations have over family farms in raising capital, 
promoting family ownership and operation of farms, protecting the rural social 
and economic structure of the state, and avoiding a decline in stewardship and 
preservation of land, water, and other natural resources.667 It was also important 
to the court that Nebraska's restrictions required both kinship and involvement in 
the day-to-day management or residency on the farm in order to qualify as a 
farm corporation.668 

7. Missouri 

Missouri has restrictions on corporate farming as well. No corporation or 
cooperative, after 1975, can engage in farming, nor can it acquire an interest in 
any title to agricultural land.669 The exceptions to this restriction include the 
following: 

1)	 Family farm corporations are exempt.670 Half of voting stock must be 
owned by and half the voting members must be related persons, one 
family member must reside on the farm or be actively operating the 
farm, and corporations cannot be stockholders.671 

662. NEB. CONST. art. XII, § 8, cl. I(N). 
663. See NEB. CONST. art. XII, § 8, cl. 1. 
664. See id. 
665. See MSM Fanns, Inc. v. Spire, 927 F.2d 330 (8th Cir. 1991). 
666. See J. DAVID AIKEN ET. AL., A FARMER'S HANDBOOK ON LIVESTOCK REGULATION IN 

NEBRASKA 42 (1994). 
667. See id. 
668. See id. 
669. See Mo. ANN. STAT. § 350.015 (West 1991). 
670. See id. § 350.015(2). 
671. See id. § 350.010(5). 
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2)	 Grandfathered corporations are exempt, but are limited to no more 
than twenty percent expansion in terms of acres every five years.672 

3)	 Exemptions exist for research purposes,673 non-profits,674 security,675 
debt collection,676 distilling purposes,677 and non-farm uses of 
agricultural land.678 

4) Raising hybrid hogs is exempt,679 
5) Banks and trust companies acting as administrators or executors of 

trusts or wills are exempt,680 
6)	 There are two exemptions for certain counties in Missouri where the 

corporate farming restrictions do not apply.681 One exemption allows 
swine production north of the Missouri River and west of the Chariton 
River if the counties have a certain population.682 The other 
exemption allows corporate farms in counties with a township form of 
government and populated by 3000 to 4000 people that are adjoined 
by certain sized counties.683 Both exemptions cover the same counties 
and provide Premium Standard Farms a location for their facilities. 

One other interesting aspect of Missouri's corporate laws is that no 
corporation or cooperative engaged in farming is eligible for any state tax credits, 
deductions, grants, loans, or other financial assistance unless family farms and 
family farm corporations are also eligible to receive such benefits.684 This 
prohibition does not apply to agricultural processing or food processing 
facilities. 685 

8. South Dakota 

South Dakota's "Family Farm Act of 1974" prohibits foreign and 
domestic corporations and LLCs from owning, leasing, holding, or otherwise 
controlling agricultural land used for farming or capable of being used for 
farming. 686 The following activities and structures have been exempted from the 
law: 

672. See id. § 350.015(3). 
673. See id. § 350.015(4). 
674. See id. § 350.015(7). 
675. See id. § 350.015(1). 
676. See id. § 350.015(9). 
677. See id. § 350.015(5). 
678. See id. § 350.015(8). 
679. See id. § 350.015(10). 
680. See id. § 350.015(11). 
681. See Mo. ANN. STAT. § 350.016 (West Supp. 1997). 
682. See id. 
683. See id. 
684. See id. § 350.040. 
685. See id. 
686. See S.D. CODIFIED LAWS § 47-9A-3 (Michie 1991). 
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1)	 Family farm corporations and authorized farm corporations are 
exempt from the restrictions.687 A majority of stock must be owned 
by family members, a majority of stockholders must be family 
members, and a family member must be actively engaged in 
farming. 688 In 1988, the law was changed to state that only family 
farm corporations could own and operate any hog confinement 
facility used for the breeding, farrowing, and raising of swine.689 

However, a 1995 opinion by the Attorney General stated that the law 
only prohibits corporations from involvement in all three swine 
production phases, but does not prohibit a corporation from being 
involved in any two of the three phases, thus opening the state to 
contracting by both corporations and cooperatives.69o 

2)	 Raising breeding stock for resale to farmers, nurseries, seed farms, 
land acquired for non-farm uses, research farms if incidental sales, 
gifts to non-profits, greenhouses producing fruit and vegetables, 
feeding poultry for meat and eggs, debt if sold in ten years, 
grandfathered operations with allowable increases of twenty percent 
every five years, and agriculture credit corporations and livestock loan 
companies are also all exempted from the corporate farming 
restrictions.691 

The issue of corporate farming restrictions is still a hot topic in South 
Dakota. A group of citizens, after failing in the 1997 legislature, are attempting 
by petition to put a referendum on the 1998 ballot that would enact corporate 
farming restrictions similar to Nebraska's laws into South Dakota's 
constitution. 692 The restrictions would revert to the 1988 law prohibiting 
corporations from pork production contracting, thus overruling the attorney 
general's opinion, but it would allow cooperatives to contract with farmers. 693 

9. Oklahoma 

Oklahoma prohibits foreign corporations from engaging in farming or 
owning agricultural land, but allows domestic corporations, LLCs, and trusts to 
engage in those activities if they meet certain requirements.694 The two chief 
requirements are that thirty-five percent of the receipts must come from farming 

687. See id. § 47-9A-13. 
688. See id. §§ 47-9A-14 to -15. 
689. See id. § 47-9A-13.1. 
690. See Lora Duxbury-Berg, South Dakota: Turmoil on the Prairie, NAT'L HOG FARMER, May 

15, 1997, at 28, 30. 
691. See S.D. CODIFIED LAWS § 47-9A-3.1 to -12 (Michie 1991). 
692. See Telephone Interview with Diane Best, Assistant Attorney General. South Dakota 

Attorney General's Office (July 22, 1997). 
693. See id. 
694. See OKLA STAT. ANN. tit. 18, § 951(A) (West 1997). 
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and ranching or mineral extraction, and there can be no more than ten 
shareholders unless they are related.695 

The restrictions do not apply to certain activities and organizations, 
including the following: 

1)	 Corporations engaging in swine or poultry operations and related 
operations such as hatcheries, feed mills, and technical assistance.696 

2) Livestock or poultry breeding stock operations.697 

3) Research, forestry, charitable purposes, and fluid milk processors, but 
activities are limited to the processor's needs.698 

10. Kansas 

Kansas prohibits corporations, trusts, LLCs, limited partnerships, and 
corporate partnerships from directly or indirectly owning, acquiring, leasing, or 
otherwise obtaining any agricultural land in the state.699 The exceptions to these 
restrictions are as follows: 

1)	 Family farm corporations, authorized farm corporations, limited 
liability agricultural companies, limited agricultural partnerships, 
family trusts, authorized trusts, and testamentary trusts are exempt.7oo 

2)	 Municipal corporations, non-profit corporations (if a gift), land held 
in a fiduciary capacity by trust companies or banks, non-farming 
activities, religious organizations (if a gift), security, and 
grandfathered operations with no allowable expansion are all 
exempt.701 

3)	 Agricultural land is exempt from the corporate farming restrictions if 
owned or used by corporations for a feedlot, poultry confinement 
facility, rabbit confinement facility, timber, forestry, nursery products, 
sod, educational or research purposes, alfalfa growing by alfalfa 
processors, or coal mining activities.702 

4)	 Agricultural land is exempt if owned or leased by a corporation or 
LLC for use as a swine production facility and a county has voted to 
allow such use according to procedures established in K.S.A. 17­
5908.703 

5)	 Agricultural land owned or leased by a corporation or LLC for use as 
a dairy production facility is exempt from the state's corporate 

695. See id. § 951(A)(2), (3). 
696. See id. § 954(3). 
697. See id. § 954(2). 
698. See id. § 954(1), (4), (5), (6). 
699. See KAN. STAT. ANN. § 17-5904(a) (1996). 
700. See id. §§ 17-5904(a), 5903 (defining each term). 
701. See id. § 17-5904(a)(1), (2), (4), (5), (6),(7). 
702. See id. § 17-5904(a)(8), (9), (10), (11), (13). 
703. See id. § 17-5904(a)(15). 
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farming laws if a county has voted to allow such use according to 
procedures established in K.S.A. 17-5907.704 

6)	 Production contracts by corporations, LLCs, among others, are 
allowed and do not constitute ownership or control of agricultural 
land.705 

As the above summary of Kansas's corporate laws shows, counties have 
some local control over the corporate farming laws related to pork production. 
Basically, the state prohibits certain types of corporate hog farming and dairy 
farming unless counties explicitly choose to allow it. The procedure for counties 
to approve corporate hog farming within their borders is as follows: 

1)	 The board of county commissioners must initially approve permitting 
swine production facilities to be operated and owned by corporations 
or LLCs.706 The resolution must be published once per week for two 
weeks in the official county newspaper.707 The resolution takes effect 
sixty days after the second publication unless a valid petition is 
presented in opposition before that time.70S 

2)	 A valid protest petition must be signed by at least five percent of the 
voters who voted for the office of secretary of state in the preceding 
general election.709 If the requirements are met, then the issue must 
be voted on in the next state or county-wide general or special 
election.710 

Counties in Kansas have had local control over corporate farming since 
1994.711 Currently, fifteen counties ban corporate farming, twenty-two permit it, 
and the other sixty-eight have not spoken.712 The law is being appealed to the 
Kansas Supreme Court.713 Some counties have begun to repeal their ordinances 
allowing corporate farming, while others are starting to use zoning laws to 
regulate livestock production.714 

C. Analysis and Options for Iowa 

States have tried several methods to restrict "corporate" farming, ranging 
from prohibiting corporations and other business organizations from owning 
agricultural land or engaging in farming, to prohibiting meat processors from 

704. See id. § 17-5904(a)(16). 
705. See id. § 17-5904(a)(16)(b). 
706. See id. § 17-5908(a)(1). 
707. See id. 
708. See id. 
709. See id. § 17-5908(a)(2). 
710. See id. 
711. See Steve Marbery, Hog Industry Insider, FEEDSTUFFS, July 21,1997, at 15. 
712. Lon Tonneson et.a!., Living With Hogs, WALLACES FARMER, June 1997, at H3. 
713. See Steve Marbery, Hog Industry Insider, FEEDSTUFFS, July 21,1997, at 15. 
714. See id. 
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raising hogs, to restricting corporate fanning to certain parts of the state. When 
assessing the strengths and weaknesses of any restriction, it is very important to 
consider their exceptions. Exceptions for pre-existing operations illustrate one 
problem with new legislation in that current operations will usually have to be 
grandfathered. Those grandfathered operations gain a competitive advantage 
because they are protected from the new restrictions. 

Iowa may take several routes. Iowa could do nothing, it could lift all 
restrictions, or it could strengthen its restrictions, for instance by adding 
restrictions based on the farming activity rather than just land ownership, or by 
putting current restrictions into the state constitution, as in Nebraska. A type of 
"corporate" farming, once permitted, normally has constitutional protection 
against being taken or regulated out of business, limiting the opportunity to 
reconsider. That consideration does not necessarily preclude changes, but it is an 
important issue to remember. 'Another important factor to consider is that Iowa is 
the leading pork producer in the nation. This means that other states may follow 
whatever direction Iowa takes. 

Finally, it may be important to remember the policy justifications behind 
the original passing of the corporate restrictions in order to decide whether those 
justifications are valid in today's pork industry. Some of the policy justifications, 
in states that have restrictions, have included avoiding absentee ownership and 
land concentration, limiting the advantage that corporations have in raising 
capital, promoting family ownership and control, ensuring land and water 
stewardship, and promoting the rural social and economic structure of the state. 
One effective method of promoting these policies seems to be to retain or create a 
strict separation between the production side and the corporate processing side of 
the hog industry. In addition, the methods shown in other states could also be 
adopted in Iowa to promote policies mentioned above in more effective ways. 

D. Conclusion 

Vertical and horizontal integration within the pork industry, even though 
highly controversial and complicated, should nevertheless be directly addressed 
by each state. Ignoring the issue may lead to excessive environmental regulations 
and pennitting requirements (hurting all pork producers), unnecessary litigation, 
misguided resistance towards existing farmers trying to expand or network (for 
instance, the moratorium on all new expansion in North Carolina), and instability 
within the pork industry. These effects may prevent expansion when the market 
demands it, fewer young fanners may enter the industry, or market share may be 
lost to other states or countries. However politically unpopular the issue may be, 
ignoring the issue has led to problems by pitting neighbor versus neighbor and 
urban interests versus rural interests. Addressing the issue head-on may be a 
better solution in the long run. The routes taken by states in the next few years 
will have lasting ramifications on the structure of its pork industry and rural 
communities. Therefore, any proposal should be carefully evaluated and 
critiqued before any changes are made 
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VII. CONCLUSION 

It is clear the United States pork industry at the production level is currently 
in a state of transition, some say chaos, as it changes from an industry that was 
virtually unregulated for hundreds of years to one that is potentially a heavily 
regulated industry. Because most states have passed laws and regulations to deal 
with current or perceived problems, this Note has focused on "regulatory" ideas 
and options. This is unfortunate in many respects, because most farmers raising 
hogs do not need any governmental oversight. They do things the right way 
because it is the right thing to do. Many methods effectively encourage proper 
behavior or deter improper behavior. Sources include personal respect for the 
land and a sense of stewardship for the land and other natural resources in which 
many farmers take pride, community pressures to care for the land and be a 
"good" neighbor, hopes that a farm will be passed on to a younger generation, 
and awareness of economic realities, for instance knowing that destruction of the 
natural resources will affect your business profits and that wasting manure is 
simply pouring money down the drain. 

Of course there are those who do not act responsibly and who cannot be 
deterred by anything other than laws and corresponding penalties. This is an 
important reason for regulatory action by either local or state governments. 
Therefore, lawmakers should take care in targeting any necessary regulations to 
those who really need to be regulated. This is not an easy task, but must be 
attempted. Certainly, it is necessary for some punitive and reactive laws in order 
to target "bad actors," but it would seem useful to search for more proactive, less 
confrontational, and less regulatory solutions to some of the potential problems 
caused or faced by the pork industry. It may be helpful to look at the state of 
Michigan as an example. 

A few years ago, the major agricultural groups in Michigan, including 
processors, the pork producers association, and other farm groups, as well as the 
state government and Michigan State University, formed the Michigan Pork 
Alliance.715 The purpose of the alliance was to bring all interested parties to the 
table. Because of the small number of processors and producers in Michigan, the 
task was not too difficult. Larger pork producing states like Iowa would have 
more difficulty in establishing a strong structure to deal with problems faced by 
the industry.716 The Michigan group initially focused on how to expand the 
state's annual pork production by one million hogs. To do this, they developed 
two programs.7J7 First, a producer video contained facts and figures on hog 
production and new technological advancements in pork production, including 
the ability of independent producers to adopt new production methods, if 
necessary in order to compete in the "new" pork industry.7 18 The alliance also 
facilitated networking among their producers,?19 In the second major project a 

715. See Telephone Interview with Sam Hines, Executive Vice President of the Michigan 
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capital fund was established to ensure that every producer with a good record 
could find the capital needed to expand.72o The Michigan Livestock Exchange 
Investment Corporation was set up with funds donated by the participants in the 
Alliance. The Corporation received a $3 million grant from one of the state 
processors and currently has a $23 million loan portfolio mainly in hog 
facilities. 721 Other lenders in the state also became more receptive to making 
loans to hog farmers as a result of the positive publicity.722 The alliance has a 
minimum of governmental involvement and funding, as the only major 
governmental expense is the salary of the alliance coordinator.723 Expansion has 
occurred with minimal public resistance.724 

The alliance developed in Michigan is one example of a proactive, positive 
approach taken to deal with issues confronting the pork industry. This approach 
may not work in every state, but there are bound to be many potential creative 
approaches to managing the changing pork industry other than focusing on 
governmental regulations. Iowa farmers have met challenges in the past and there 
is no reason to believe they will not continue to do so, given enough time. 
Substantial expansion is already quietly taking place in Iowa in response to the 
high hog prices.72s Iowa producers had several obstacles to overcome before 
responding to the market, such as finding- adequate financing, getting over the 
fear of high com prices and low hog prices of recent years, getting over the fear 
of environmental opposition, and deciding to make the long-term commitment to 
stay in the hog industry for several more years.726 

The choice is not, and should not be, between either allowing all types of 
large corporate farms or trying to push out or reduce the hog industry in Iowa. 
Rather, the important issue is how to keep a thriving and expanding hog industry 
in the state through the existing rural framework of family farms (large and 
small) and farmers It seems premature for the state and its leaders to give up on 
the traditional independent pork producers and all the benefits they bring to the 
state. 

The key for legislative and industry leaders is to find the right mix of laws 
and private action that will allow the hog market to function freely and effectively, 
with enough governmental oversight to make sure that bad actors are kept in 
check and to make the public feel confident that farmers who are producing pork 
are doing so in responsible and environmentally sound manners. 
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