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Claims Ct. asserts exclusive jurisdiction, 
ignoring Justice and Esch 
In a decision that appears inconsistent with recent decisions of the U.S. Supreme 
Court, the U.S. Court of Appeals for the District of Columbia Circuit, and the U.S. 
District Court for the District of Arizona, the United States Claims Court has as­
serted exclusive jurisdiction in acase challenging the denial offederal farm program 
payments, and refused to transfer the case back to the federal District Court in Kansas. 
Rieschick v. United States, No. 528-88C, United States Claims Court, 1990 U.S. Cl. 
Ct. Lexis 402 (October 23, 1990). 

In Rieschick, plaintiffs initially filed suit in the U.S. District Court in Kansas seeking 
judicial review of a regulation promuIgated by the Secretary ofAgricu Iture under the 
Dairy Termination Program ("DTP"), 7 U.S.C. § 1446(d), enacted as part ofthe Food 
Security Act of 1985 ("the Act"). Under the DTP, the Commodity Credit Corporation 
("CCC") entered into contracts with eligible dairy produoors who, in return for monetary 
payments from the government, agreed to cease milk production for five years by 
slaughtering or exporting their herds and not having any interest in milk or dairy 
cattle for the five-year period. In this manner, Congress hoped to permanentlyreduce 
the level of commercially marketed milk. 

Payments to producers participating in the DTP were determined by multiplying 
the producer's prior milk production base (calculated pursuant to a formula) times 
the amount of the producer's bid per hundredweight of milk. However, 7 C.F.R section 
1430.455(cXl) provided that the applicable production base would be reduced by 
20,000 pounds for each cow transferred after January 1, 1986 for other than slaugh­
ter or export. USDA informally permitted producers to escape this provision by 
repurchasing the exact cattle previously sold. 

Prior to passage of the Act, speculation surrounding the proposed DTP caused a 
decrease in the value of dairy cattle, including those owned by plaintiffs used to 
secure lines of credit at a local bank. As a result, the bank notified plaintiffs that 
their collateral was insufficien t. Following unsuccessfu I efforts prior to the effective 
January 1, 1986 date of the Act to sell off cattle to reduce their debt to the bank, 
plaintiffs finally sold ten heifers on January 24 of that year. 

Subsequently, plaintiffs bid into the DTP and claimed an applicable production 
base of951, 189 pounds ofmilk. Under 7 C.F.R. section 1430.455(c)( 1), that base was 
reduced in the contract by 200,000 pounds (20,000 pounds for each of the ten heifers 
they sold after the January 1,1986 effective date of the Act). This resulted in reduc­
ingplaintiffs' potential entitlement under the DTP by $45,000. When plaintiffs later 
learned ofCCC's informal policy ofpermitting producers to escape the provisions of 
the regulation by repurchasing cattle sold after January 1, 1986, plaintiffs sought to 

(continued on next page) 

Exhaustion ofadministrative remedies 
under Ag. Marketing Agreement Act 
In Saulsbury Orchards v. Yeutter, No. 87-2955, slip. op. (9th Cir. Oct. 29, 1990), the 
United States Court ofAppeals for the Ninth Circuit has emphatically reiterated the 
exhaustion of administrative remedies doctrine under the Agricultural Marketing 
Agreement Act. The Court ofAppeals held that the exhaustion requirement may not 
be waived even if the administrative remedy would be inadequate and administra­
tive delay has been unreasonable. 

The plaintiff in Saulsbury Orchards is an almond handler subject to a marketing 
order promulgated by the Secretary of Agriculture under the Agricultural Market­
ing Agreement Act. The Act authorizes the Secretary to impose monetary assess­
ments on almond growers and handlers subject to the marketing order to pay for 
production research, marketing research, and marketing promotions. See 7 U.S.C. 
§ 608c(6)(1). The marketing order establishes an almond board which administers 
the order. The plaintiffcontended that the marketing order violates the first amend­

(continued on next page) 
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CLAIMS COURT ASSERTS EXCLUSIVE JURISDICTION/cONTINUED FROM PAGE 1 

applicable. In Bowen, the Supreme Court the relief sought is for money damages. 
expressly ruled that not all suits seeking Interestingly, the decision in Rieschick 
monetary relief from the federal govern­ does not even mention, let alone seek to 
ment are necessarily suits seeking "money distinguish, the D.C. Circuit's decision in 
damages," cognizable exclusively in the Esch or the Arizona District Court's opin­
Claims Court. The Court poin ted ou t the ion in Justice.
 
"long-recognized... distinction between an -Alan R. Malasky, Arent, Fox, Kintner
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buy back the ten heifers they had previ­
ously sold, but were unable to do so. 
Plaintiffs then administratively appealed 
the reduction of their production base to 
the Deputy Administrator for State and 
County Operations. That appeal was 
denied. 

Plaintiffs then filed suit in federal 
district court. Their complaint sought a 
declaratory judgment and injunctive re­
lief under the Administrative Procedure 
Act, claiming that the promulgation of 7 
C.F.R. section 1430.455(c)(1) was unlaw­
ful and that its application to their con­
tract was arbitrary, capricious, and an 
abuse ofdiscretion. In addition, plaintiffs 
sought "indirect" damages of $45,000, plus 
interest and costs, arising out of their claim 
for injunctive relief. The district court, 
however, found that plaintiffs' action was 
essentially a contract dispute regarding 
an amount in excess of$10,000, for which 
:};e C.S. Claims Court had exclusive 
:'.l,:~djction under the Tucker Act, 28 
CSc. ~~ 1346 and 1491. Accordingly, the 
d;~7nct court transferred the action to the 
Caims Court. The Government then 

moved for summary judgment on the 
merits. Plaintiffs moved to transfer the 
case back to the district court and, in the 
alternative, filed a cross-motion for 
summary judgment in their favor. 

Mter acknowledging that, with the 
exception ofpre-award contract challenges, 
ithas no jurisdiction over suits for injunc­
tions or declaratory judgments (citing U.S. 
v. King, 395 U.S. 1 (1969)), the Claims 
Court stated that "when the 'prime objec­
tive' or 'essential purpose' ofthe complain­
ing party is to obtain money from the 
federal Government (in an amount in 
excess of $10,000), the Claims Court's 
exclusive jurisdiction is triggered." The 
court proceeded to hold that plaintiffs' suit 
was really a contract action for money, 
not a true action for declaratory relief 
challenging a federal regulation. The court 
thus rejected plaintiffs' effort to transfer 
the case back to the district court in 
Kansas, and then proceeded to grant the 
Government's motion for summary judg­
ment on the merits. 

In denying plaintiffs' motion to trans­
fer, the Claims Court held that the Su­
preme Court's decision in Bowen v. Mas­
sachusetts, 487 U.S. 879 (1988), was not 

tary compensation for an injury to per­ , 
son, property or reputation- and an 
equitable action for specific relief which , 
may include an order... for the ,recovery4. 
of specific property or rrwnies....", 484 U.S. 
at 893 (citations omitted, emphasis in. 
original). Since Massachusetts was not 
requesting monetary compensation for a 
legal wrong, but rather specific relief for 
the very thing it was deprived of, i.e., 
Medicaid grant funds, the Supreme Court 
ruled that the relief sought was not for I
 
money damages, and that the Tucker Act, 
accordingly, did not preclude the district a 
court from assuming jurisdiction. I
 

Two recent cases seeking declaratory 
judgments and injunctive relief from the , 
denial of federal farm program benefits 
have followed the Bowen rationale. See r
 
Esch v. Yeutter, 876 F.2d 976, 977-85 (D.C. 
Circuit 1989) and Justice v. Lyng, 716 F. 
Supp. 1567, 1568-69 (D. Arizona 1988). 
While the Claims C<Jurt in Rieschick sought I
 
to distinguish Bowen by arguing that the 
plaintiffs' claim was for purely "retroac­
tiverelief, not based on a money-mandat­
ing statute, but rather on a contract," those 
distinctions seem to ignore the real issue 
Bowen requires be addressed- whether 

2 AGRICULTURAL LAW UPDATE DECEMBER 1990 



I 
t Section 1631: developments in farm products - case law
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- The following discussion of the case law 
involving section 1631 is a continuation 
of the in-depth article that appeared in 
the November issue ofAgricultural Law 
Update. As ofSeptember 1, 1990, only two 

I	 reported cases substantively involved 
section 1631. j. 
Federal question jurisdictionI In November 1986, several Arkansas 
rice farmers sold their rice crops to Bear-
house, Inc., a rice broker. Bearhouse, Inc. 

I	 immediately sold the rice to several mill­
• ing companies who wrote the checks to 
, National Bank of Commerce, the inven­
l tory financier of the rice broker. Bear­
, house, Inc., however, failed to pay the 
, farmers, choosing instead to file for 

bankruptcy. The farmers filed suit in the 
I Western District of Arkansas, claiming 

that section 1631 gave them a securityI interest in the rice sold to Bearhouse and 
• that the milling companies and the bank 
, had therefore converted the farmers' rice. 

U
• The milling companies and the bank re­
, sponded with a motion to dismiss on the 

und that the federal court lacked subject 
matter jurisdiction over this conversion 
claim. Cullipher v. Lindsey Rice Mill, Inc., 
706 F. Supp. 35 (W.D. Ark. 1990). Judge 

orris Arnold denied the motions, cor­
'" rectly ruling that the farmers' claim to a 
, security interest under section 1631 raised 'I federal questions.

After the case proceeded beyond the 
pleading stage, the facts showed that all 
the sales occurred in November 1986, one

I	 month prior to section 1631 becoming 

,~ effective as federal law. When these facts 
were established, Judge Arnold properly 
ruled that section 1631 was not relevant , to deciding the dispute between the farm­
ers and the millers and bank. Once sec­
tion 1631 issues evaporated from the case, 
the farmers' claims were reduced to state 
conversion claims, and Judge Arnold 
ultimately dismissed the case for lack of 
subject matter jurisdiction. Despite this 
ultimate disposition, the Cullipher case 
is an important reminder that much farm 
products litigation in the future is federal 
litigation through federal question sub­
ject matter jurisdiction for the federal 
courts. , The substantive claim raised by the 
farmers in Cullipher was left unresolved. 
Does section 1631 give farmers who sell 

•	 farm products to elevators, processors, 

'*
• packers, or other farmers a security inter­

st in the farm products? The answer is 
no." 

Section 163l(d) explicitly preempts the 

legal rights that secured parties offarm 
products collateral have under the UCC 
against buyers, commission merchants, 
or selling agents. In the House Report on 
the bill that ultimately became section 
1631, however, the Committee stated that 
"the bill would not preempt basic state­
law rules on the creation, perfection, or 
priority of security interests." H.R. Rep. 
No. 271, 99th Cong., 1st Sess., pt.1 at 110 
(1985). 

In light of this legislative history directly 
contrary to the farmers' claim in the Cul­
lipher case, section 1631 does not give the 
farmer (or anyone else) a security inter­
est against the farm products involved in 
a farm products transaction. The farm­
ers in Cullipher had a security interest 
against the rice sold to Bearhouse, Inc. 
only ifthey had properly taken a security 
interest in accordance with the Arkansas 
UCC. See, In re Samuels & Co., Inc., 526 
F.2d 1238 (5th Cir.1976). In other words, 
section 1631, unlike the statutory trusts 
of the Packers & Stockyards Act and the 
Perishable Agricultural Commodities Act, 
is not a source of protection for farmers 
in situations where the elevator, proces­
sor, packer, or others who purchased the 
farm products go bankrupt before paying 
the farmers. 

The implied repeal of other federal 
laws 

Section 1631(d) says that "notwithstand­
ingany other provision ofFederal ... law", 
buyers, commission merchants, and sell­
ing agen ts take free of a security interest 
in farm products unless the secured party 
has given actual notice in accordance with 
PNS or CNS. Section 1631's implied repeal 
impact ofother federal law isjust begin­
ning to emerge from the shadows. 

On February 7,1986, the FDIC took over 
the Johnson County Bank of Tecumseh, 
Nebraska. One loan the FDIC acquired 
was to Steven Wehmer, a farmer, who had 
pledged livestock as collateral for the loan. 
From January 9, 1986 through January 
8, 1987, Wehmer sold hogs through the 
Bowles Livestock Commission Company. 
The auction house paid Wehmer the 
proceeds, but Wehmer did not use the hog 
proceeds to repay the loan. To recover the 
amount of the sale, the FDIC filed a 
conversion claim against the auction house 
as commission agent for Wehmer. FDIC 
v. Bowles Livestock Commission Company, 
739 F. Supp. 1364 (D. Neb. 1990). 

For the period from January 9, 1986 
through February 7, 1986 (the date ofthe 
bank's failure), the court held that Johnson 

court reached this decision on the basis 
of the course of dealing between the bank 
and Wehmer, finding that the Johnson 
County Bank had given UCC section 9­
306(2) "or otherwise" authorization to the 
sales. As authorized sales, the auction 
house had not committed the tort of 
conversion, which requires that the plain­
tiff prove an unauthorized sale. 

For the period from February 7, 1986 
through December 23, 1986, the court 
found that the FDIC was not bound by 
the course of dealing between the Johnson 
County Bank and Wehmer. Rather, the 
court ruled that the FDIC was entitled to 
a federal common law rule to govern the 
issue whether the FDIC by its own course 
of conduct had authorized the hog sales 
by Wehmer. By applyingfederal common 
law, the court protected the FDIC from 
the Nebraska Supreme Court decision that 
allowed security interests to be im pliedly 
waived based on course of dealing. Farm­
ers State Bank v. Farmland Foods, Inc., 
225 Neb. 1,402 N.W.2d 277 (1987). The 
court then held that the federal common 
law rule was that the auction house was 
strictly liable in tort to the FDIC, and the 
FDIC's course of dealing with Wehmer was 
irrelevant to that strict liability. 

Finally, for the period from December 
23, 1986 (the day section 1631 became 
effective) through January 8, 1987, the 
court ru led that section 1631(d) replaced 
the federal common law rule that would 
otherwise have applied to the FDIC. Under 
section 1631, the FDIC, just like any other 
secured party, must give actual notice. As 
all farm products were produced in 
Nebraska, the FDIC was required to file 
EFSs in the Nebraska CNS. Because the 
FDIC did not file EFSs as required, sub­
section 1631(d) immunized the auction 
house from tort liabilityforthe sales that 
oreurred after section 1631's effective date. 

FDIC v. Bowles Livestock Commission 
Company brings home the point that 
section 1631 impliedly repeals other 
federal law with which it conflicts. In the 
Bowles case, section 1631 impliedly re­
pealed the federal common law relating 
to the tort of conversion and adversely 
affected the legal position of a federal 
agency. However, section 1631's impact 
on other federal law will not always be 
limited to the legal rights offederal agen­
cies. Other secured parties who claim 
protection under federal laws (such as the 
Bankruptcy Code) must now also take into 
account the implied-repeal impact of 
section 1631. 

-Drew L. Kershen, University of 

I
farm products exception ofUCC section County Bank had waived its security Oklahoma, Norman, OK; J. Thomas 
9-307(1). Hence, section 1631 changes the interest in the hogs sold by Wehmer. The Hardin, Rose Law Firm, Little Rock, AR. 
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Overview ofstate regulation of biotechnology
 
by Paul Elihu Stern ,~ 
Introduction 
Many states have enacted legislation to Science and Technology Policy (OSTP), tion with modern biotechnological tech­
regulate the use of organisms that have Executive Office of the President, pub­ niques, whether in the laboratory or in 
been genetically manipulated through the lished the Coordinated Framework for the environment, presents greater risks 
modern techniques of biotechnology. At Regu lation of Biotechnology, Announce­ than experimentation with traditional or 
the same time, the federal government has mentofPolicy and Notice for Public Com­ older techniques. The second important 
been developing regulations for the very ment, 4 to direct the federal government issue addressed by regulation ofbiotech­
same activities. Many argue that no new in insuring public safety ofbiotechnology nology is an attempt to avoid imposing 

J 
A• 

risks are demonstrated by the new tech­ as greater commercialization ofproducts any undue burden on development of the 
niques to warrant any special regulatory and expanded applications such as field industry and ensuing commercialization ,I procedures. Still, there are public percep­ testing were approached. Several federal of its products. The third issue prevalent 
tions of risk. Furthermore, both state and 
federal governments are influenced in their 
oversight ofbiotechnology by a public that 
is unwilling to accept broad conclusions 
of safety about new innovations. Thus, 
there remain questions whether special 
rebel lations are needed for biotechnologi­
cal :ffhniques and which regulatory bodies 
sheJuld administer those special regula­
t;(Jns, if they are appropriate. 

Why should biotechnology be regulated? 
Should technical and commercial products 
created through the use of biological 
processes, such as recombinan t DNAand 
similar molecular techniques, be treated 
differently from products created by tra­
ditional technologies? Recombinant DNA 
and similar biotechnological techniques 
allow scientists to make precise, controlled 
genetic manipulations of organisms.! 
Traditional crosses ofcrop plants involve 
the movement oflarge amounts of genetic 
information, including many unwanted 
genes that must be later selected out. These 
crosses have not attracted special regu­
lation. Why do the more controlled, pre­
cise methodologies deserve greater regu­
latory scrutiny than the relatively crude, 
traditional methods ofgenetic breeding? 

Recombinant DNA has provided scien­
tists with the ability to cross species 
boundaries, that is, to move genetic in­
formation from one species of organism 
into another. This ability has aroused 
concern and caution from its earliest dis­
coveries.2 Early work involving these 
modern scientific processes was carried 
out within the confines oflaboratories, and 
safety was insured by the National Insti­
tutes of Health Guidelines for Research 
Involving Recombinant DNA Molecules."3 

Rapid progress of the science and growth 
of commercial ventures based on the 
technology drew regulatory attention from 
the federal government. The Office of 

Paul Elihu Stern is Regulatory Policy 
Advisor, Interdisciplinary Center for 
Biotechnology Research and Institution of 
Food and Agricultural Sciences, Univer­
sity ofFlorida, Gainesville, FL. 

agencies have drafted proposals to imple­
ment the Coordinated Framework, but 
only one (the Animal and Plant Health 
Inspection Service) has established a final 
ruleS that applies to biotechnological 
activity. 

State governments have reacted in a 
variety of ways to the uncertainty of the 
federal system, some regulating biotech­
nology through direct legislation, others 
formally applying existing laws and poli­
cies, and still others relying on the fed­
eral system or simply not addressing the 
issues. 

Field testing is the most significant 
subject of regulation today. Indeed, tak­
ing inncwative research organisms outside 
of the security of laboratory structures into 
the environment raises new questions. The 
Office of Technology Assessment (OTA), 
Congress of the United States, has con­
cluded that field tests do not pose such 
new questions ofrisk to warrant their de­
lay.6 The National Academy of Sciences 
has concluded: 

-There is no evidence that unique haz­
ards exist either in the use ofR-DNA 
techniques or in the movement of 
genes between unrelated organisms. 
-The risks associated with the intro­
duction [into the environment] ofR­
DNA-engineered organisms are the 
same in kind as those associated with 
the introduction of unmodified organ­
isms and organisms modified by other 
methods. 7 

However, "there are reasons to continue 
to be cautious."8 OTA points out that 
uncertain ties may arise in the future, but 
that "some questions can be answered only 
with practical experience."!! While biotech­
nology has not provided us with the basic 
ability to manipulate genes, it has pro­
vided us with new tools to manipulate 
genes with great precision and speed.!O 
Decisions for regu lating these new tech­
niques must, therefore, weigh the costs 
and potential benefits. II 

Several issues have guided regulatory 
responses to biot.echnological development. 
Safety is the first issue addressed by 
regulation. Still, since there have been no 
direct demonstrations that experimenta­

in biotechnology's regulation has been pub­
lic notice and comment. Finally, the 
openness that is required by the social 
climate today must be balanced against 
the need for industry to maintain a cer­
tain level of secrecy in order to preserve 
commercial efficacy of new products. Thus. 
provisions of biotechnological regulation 
must accommodate protection of confiden­
tial business information. State, as wel: 
as federal, biotechnology regulation in­
volves balancing the needs for safety 
assurance and public participation witr. 
the practical need to avoid undue hin­
drances to legitimate scientific and busi­
ness development. 

What the states have done 
Eight states have legislation aimed a 

controlling activities involving the proc­
esses ofbiotechnology. Many other states 
have examined the need for a regulator:­
response to biotechnological developments 
including possible legislation. Most state:' 
with significant biotechnological opera­
tions within their borders do feel it :s 
important to keep a close watch on the 
federal scene as well as to monitor the 
progress of the industry in their states 
Others have chosen to reIy completely o~ 

federal regulations and oversight tG 
address the questions posed by advance5 
in biotechnology. 

The first state to regulate the enviror.· 
mental testing of biotechnologically de· 
rived organisms was Hawaii in 1986 
Section 321-11.6 of the Hawaii Revise<: 
Statutes requires applicants for federa: 
permits and approvals offield testing c/ 
genetically modified organisms to subm:: 
copies oftheir applications to the Hawa:: 
Department of Health. These applicatior,! 
are revi~wed by a committee that hac 
already been appointed by resolution c/ 
the legislature in 1987 to review sta:f­
needs and address potential health ar.: 
environmental impacts of releases into tr.~ 

environment of genetically modified or­
ganisms.!2 Hawaii's approach does n0 
involve direct regulation of biotechnolog:. 
but it allows the state to remain aware 0: 
significant developments which are cap­
tured by the federal system and addres5 

I 
1

I
I
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them when appropriate. Intrastate activ­
ity and other operations that might fall 
outside the federal structure must be 
picked up by existing law. 

The state of Maine also entered the 
regulatory scene early for environmental 

• applications ofbiotechnology. The Maine, legislature established the Commission 
on Biotechnology and Genetic Engineer­

t ing in 1988.13 The commission was de­
signed to serve as a resource to the stateI government on matters involving biotech­
nology and genetic engineering. Thel commission is granted several specific, 
nonexc1usive powers to conduct research 
and other evaluations concerning the 
adequacy of existing policies over biotech­

I 
~ 

nology and the need for further state 
actions. 

The Maine commission is granted the 
power to establish standards for permits 
for the release into the environment ofby­
products of biotechnology and genetic 
engineering, but no specific authority is 
delineated for immediate control over 
biotechnological activities. Confidential­
ity is protected for information pertain­
ing to ongoing experimentation, unless the 
commission finds a compelling reason to 
makeitpublic. The law does grant poten­
tially widespread powers, but there are 
no indications that they will be invoked. 

i 

In 1987, New York added Article 32-A, 
"Recombinant DNA Experiments," to its 
Public Health Law. 14 The law does not 
specifically address environmental appli­
cations, but it requires anyone in posses­
sion of recombinant DNA and anyone 
engaged in production ofmcombinant DNA 
to obtain a certificate from the Commis­

1 

sioner of Health. The law directs use of 
the NIH Guidelines to be enforced through I regulation by the Commissioner of Health. 
\Vhile this law does not specifically ad­

~ 
dress field testing or other environmental 
releases, it does not appear to be limited 
to laboratory work, and certification from 

I the Commissioner of Health should be 
required. Like the Hawaii situation, New 
York is afforded a means to monitor bio­, technological activities. Existing legal 
authority must be relied on to address any 

, 
• 

state interests not covered by federal 
regu lation. 

The most comprehensive biotechnology 
law is the North Carolina Genetically 
Engineered Organisms Act,15 enacted in 
1989. It regulates the release into the 
nvironment and commercial use of 

genetically engineered organisms. Permits 
are required for the release into the 
environment, sale, offer for sale, or dis­
tribution for release into the environment 

ofgenetically engineered organisms. The 
act is generally overseen by a Genetic 
Engineering Review Board, and admini­
stered by the Commissioner of Agricul­
ture. Public notice is required prior to 
releases into the environment of geneti­
cally engineered organisms, and the public 
is authorized to request public hearings. 

Regulations have been issued to im ple­
ment the North Carolina act. 16 The regu­
lations establish two c1asses of permits 
for releases and commercial uses of ge­
netically engineered organisms: general 
permits and limited permits. The Depart­
ment of Agriculture may by regulation 
establish c1asses ofactivities, referred to 
as general permits, for which limited 
permits win not be required. In fact, several 
categories are already included. Accord­
ing to the regulations, applications are to 
be made by presenting to the Department 
of Agriculture copies of submissions to 
federal agencies, where applicable. Where 
there is no federal submission, applica­
tion procedures wi1l be prescribed by the 
Board. 

The Commissioner ofAgriculture may 
issue p·ermits based on the federal review 
and approval ofa proposed release, ifit is 
determined that federal regulationofthe 
release sufficiently protects agriculture, 
public health, and the environment in 
North Carolina. Thus, the fear of dup li­
cating the regulatory burden is addressed 
by alleviating the need for separate state 
submission requirements. This provision, 
along with the determination of c1asses 
ofactivity for general permits, directly and 
rationally eases the concern of industry 
that an undue regulatory burden is being 
placed on it. The commissioner must make 
a decision to grant or deny a permit 
application within seventy-five days of 
receipt unless a public hearing is held, in 
which case he has 105 days. It is there­
fore hoped that the North Carolina law 
will be effective in the timely and appro­
priate issuance ofpermits for biotechnol­
ogical products. 

Public notification is also a major con­
cern of the North Carolina rules. The 
Department ofAgriculture is required to 
draft public notice for the receipt of per­
mit applications along with a brief descrip­
tion for the proposed releases or commer­
cial uses. This notice shall be mailed to 
anyone who has requested it, and shall 
be published in local and state newspa­
pers and mailed to county administrators 
where the release will occur. If the 
Commissioner determines that significant 
public interest and justification exist to 
hold a public hearing, 30-day notice is 

required to be published in local newspa­
pers. Anyone may request a hearing by 
filing a written request within 30 days of 
the application notice date. Although the 
Commissioner ofAgriculture must appar­
ently make the final determination to hold 
a public hearing upon a determination of 
the public interest, the regulations appear 
to involve the public meaningfu lly in the 
issuance of permits for genetically engi­
neered organisms. 

Section .0400 of the regulations ad­
dresses the issues of confidential business 
information. The rule respects confiden­
tial business information, but certain 
persons are specifically given access. All 
those involved in the review of permit 
applications have access to confidential 
business information, with precautions to 
prevent conflicts of interest. In addition, 
persons engaged in the review of the ef­
fects ofa proposed release ofa genetically 
engineered organism may request access 
to confidential business information. The 
North Carolina law affords protection of 
confidential information to insure the 
integrity of the commercial process, but 
permits certain members of the public 
access to that material to provide adequate 
public input into the process. 

The first permit application under the 
North Carolina Genetically Engineered 
Organisms Act has only recently been 
received. The provisions of the law at­
tempt a rational balance of competing 
interests in biotechnological development. 
By providing for state authority to issue 
permits for environmental releases and 
commercial uses of genetically engineered 
organisms, the law addresses the perceived 
public safety issues. At the same time, a 
significant effort is made through general 
permits and the acceptance ofexisting data 
used in federal reviews to avoid overly 
burdensome regulation. The public is given 
adequate opportunity to participate in the 
process, and due respect is paid to confi­
dential business information. While efforts 
are made in the North Carolina Biotech­
nology Act to avoid overregulation and 
duplication, the law should catch any 
activities that might fall through the 
federal regulatory net. 

Minnesota,17 Oklahoma,18 minois,19 and 
Wisconsin20 have all enacted legislation 
within the last two years providing spe­
cific state authority to regulate field uses 
ofgenetically engineered organisms. The 
Minnesota and Oklahoma statutes pro­
vide state authority to issue permits for 
certain activities involving the release into 
the environment of genetically engineered 
organisms. The ll1inois and Wisconsin laws 

(continued on page 6) 
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take a different approach. 
The Illinois and Wisconsin statutes are 

essentially identical. The Wisconsin law 
applies to releases of organisms into the 
environment for which the Coordinated 
Framework, supra, requires notification, 
approval, permit, license, or other deter­
mination by the USDA or the EPA.21 No­
tification is to be made to either the De­
partment ofNatural Resources for releases 
subject to the federal EPA, or to the USDA, 
Trade and Consumer Protection for re­
leases subject to the USDA. The notifica­
tion consists only ofthe material submit­
ted to the federal regulator. The Wiscon­
sin statute does require notification to the 
local governing bodies and provides for 
public comment. The reviewing depart­
ment is required to send notice of receipt 
of the information to local government au­
thorities where the release is to take place. 
. In the minoi~ law, the burden ofthis notice 
:s ~lpon the person proposing the release. 22 ) 

I: :':1e re\'iewing department prepares a 
:"rr:;3.: commen t to the federal regu lator, 
:: m3.Y hold 3.n informational meeting, 
pruvide opportunity for public comment, 
request information from the applicant, 
conduct a technical review, and seek 
assistance from the University ofWiscon­
sin or the Department ofHealth and Social 
Services. No criteria are included for 
determining when the reviewing agency 
should provide comment to the federal 
regulators nor when public or outside 
assistance should be sought in providing 
that comment. 

The Wisconsi n law provides for protec­
tion ofconfiden tial business information, 
which is tied to the determination of 
confidentiality made by the federal regu­
lator. 

This approach seems only to provide the 
state with a means to double check the 
federal system. The potential burden on 
industry appears slight. Thepublicinter­
est to be involved in the process is poten­
tially short-changed, since no provisions 
for public input are triggered until the state 
decides to become involved. Then, public 
hearings are held at the discretion of the 
state agency with noguidelinesforinvok­
ing them. Existing legal authorities must 
be used to protect legitimate public inter­
ests not addressed adequately by the law 
and to assert any state control over intra­
state or other activity not covered by the 
federal agencies. 

Florida has taken a different legislative 
approach to biotechnology. Other than for 
plant pests, the legislature has not exam­
ined the need for regulation. The Florida 
plant pest law,23 was amended in 1988to 
give the Division of Plant Industry, Flor­
ida Department of Agriculture and Con­
sumer Services, specific authority to 
regulate the movement of genetically 
engineered plants and plant pest organ­
isms. Florida has not felt a need to regu­
late biotechnology to any greater extent. 

No other states have legislated biotech­
nology to date. The legislatures of Cali­
fornia, New Jersey, Texas, Vermont, and 
Washington have considered specific 
legislation for the release of genetically 
modified organisms. Hawaii and New York 
have contemplated additional biotechnol­
ogy legislation thathas not been enacted. 
The states of Hawaii, Maine, California, 
South Dakota, New Jersey, andAlabama 
all have committees or commissions that 
examine issues surrounding biotechnol­
ogical progress for state agencies. 

Conclusion 
We have yet to see a genetically modi­

fied organisms that poses a risk greater 
than that of a naturally occurring organ­
ism. The unique dangers ofbiotechnology 
have not been demonstrated. Although the 
most respected scientists of the United 
States have determined that biotechnol­
ogical techniques are not inherently more 
dangerous than traditional genetic ma­
nipulations, Ii ngering perceptions ofrisk 
have led to special regulations of the new 
scientific processes. 

The federal government has developed 
a Coordinated Framework for Regulation 
ofBiotechnology, and numerous reports, 
articles, and review of the need for regu­
lation of biotechnology have been printed. 
The United States Department of Agri­
culture has issued plant pest regu la tions 
for the "Introduction ofGenetically Engi­
neered Organisms or Products" and has 
developed "Proposed Guidelines For 
Research Involving The Planned Introduc­
tion Into The Environment Of Organisms 
With Deliberately Modified Hereditary 
Traits." The United States Environmental 
Protection Agency has drafted proposed 
rules for small scale field testing of cer­
tain genetically modified microorganisms 
in the environment. The NIH has oper­
ated an oversight system under the Guide­
lines for Research Involving Recombinant 
DNA Molecules since 1976. 

Eight states have legislation regulat­
ing biotechnology; five others have con­
sidered bills in their legislatures; and six 
states have official committees to advise 
government agencies on biotechnology 
policy. 

Numerous offices, committees, guide­
lines, laws, and regulations have been 
established for the oversight and regula­
tion of the techniques of biotechnology 
within both state and federal governments. 
This has occurred even though the Na­
tional Academy of Sciences and others have 
concluded that there is "no conceptual 
distinction" between genetic modification 
through these modern techniques and 
genetic modification through classical 
methods.24 Biotechnological research has 
not produced any new dangers in the 
laboratory; no serious accidents have been 
reported in the use ofbiotechnological tech­
niques.25 The NIH guidelines have been 
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relaxed over time to exempt ninety-five ~ 
percent of laboratory experiments from , 
oversight.26 Irrespective ofthe foregoing, ~. 
the use of these new organisms in the 
environment has incited renewed concerns ,­
for safety. Therefore, our government 
leaders are watching progress carefully. 

Although the possibility for adverse 
consequences has not been enhanced by 
the new techniques, and classical tech­
niques also hold risk of adverse effects, 
we are not so trusting today of the scien­
tific community. It is, perhaps, the very 
abilities that will prove to make the new 
biotechnological techniques safer than 
traditional methods that cause public 
concern. The very precision and speed with 
which a scientist now can operate trig­
gers distrust and a social desire to keep 
a careful watch on scientific progress. The 
new capabilities do not present unique 
risks, bu t the possibilities ofaltering, for 
example, the standard way crops are 
grown, the traditional method by which 
milk is produced, and the currently ac­
ceptable manner by which livestock is 
raised have created the need for a regu­
latory structure. 

In response to this situation and the 
unsettled federal system, the states have 
attempted in various ways to provide 
public assurance that the issues are being 
addressed. This response provides the 
mechanisms to address safety issues in 
the future that are not now apparent and 
provides the states with a rational method 
to encourage commercial and scientific 
progress in the face of public skepticism. 

I Committee on the Introduction ofGe­
netically Engineered Organisms into the 
Environment, Introduction of Recombi· 
nant DNA-Engineered Organisms into the 
Environment: Key Issues (Washington: 
National Academy Press, 1987) p. 11. 

2See, Stern, Agricultural biotechnology: 
new regulations, Agricultural Law Update, 
July 1990, pp. 4-7. 

341 Fed. Reg. 27902 (1976). 
451 Fed. Reg. 23,302 (1986). 
552 Fed. Reg. 22,892 (codified at 7 C.F.R 

Parts 330 and 340). 
6Office of Technology Assessment, New 

Developments in Biotechnology, Field 
Testing Engineered Organisms: Genetic 
and Ecological Issues (Washington: U.S. 
Government Printing Office, 1988), p. 4. 

7 Supra note 1, at 22. See also Nationa: 
Research Council, Field Testing Geneti· 
cally Modified Organisms: Framework for 
Decisions <Washington: National Academy 
Press, 1989). 

B Supra note 6, at 4. 
9Id. 
10 Id. at 5. 
IIId. 
12 Hawaii House Resolution 193. 
13 Me. Rev. Stat. Ann. tit. 7, §§ 231 et 

seq. (1990 Supp.). 
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Penn State Area Tax Meetings 
Jan. 2, Tunkhannock, Jan. 3, 4, Le­

wisburg, Jan. 8, DuBois, Jan. 9, 
Butler, Jan. 10, Indiana, Jan. 11, 
Bedford, Jan. 15, Tamaqua, Jan. 16, 
Franconia, Jan. 17, Lancaster, Jan. 
18, Chambersburg, Jan. 22, 
Wellsboro, Jan. 23, Warren, Jan. 24, 
Edinboro, Jan. 25, Mercer. 

Topics include: estate-gift tax and farm 
transfers; small business-farm prob­
lems and solutions; '91 tax law up­
date. 

Sponsored by Penn State University. 
For more information, call 1-814-863­

4580. 

Environmental law 
Feb. 14-16, 1991, Hyatt Regency, 

Washington, D.C. 
Topics include: Superfund Amend­

ments and Reauthorization Act of 
1986; Clean Water Act and wetland 
developments; enforcement pro­
ceedings and citizens' suits. 

Sponsored by: ALI-ABA. 
For more information, call1-800-CLE­

NEWS. 

Pollution liability: managing the 
challenges of coverage and de­
fense in 1991 

Jan. 17, 1991, satellite video. 
Topics include: the CGL policy, the 

property policy, the environmental 
impairment liability policy, and the 
excess, umbrella and reinsurance 
policies. 

Sponsored by ALI-ABA. 
For more information, call1-800-CLE­

NEWS. 

to Payment 
Limitations 
The National Center for Agricultural Law 
Research and Information (NCALRI), in 
cooperation with the Agricultural Law 
Committee, General Practice Section, 
American Bar Association, announces the 

Federal Register in 
brief 
The following is a selection of matters 
published in the Federal Register in 
November, 1990. Please be aware that 
the issues for Nov. 15 and Nov. 29 were 
missing when this compilation was made. 

1. FmHA; Receiving and processing 
applications, securing credit reports on 
initial farmer program and single family 
housing loan applications; final rule; 
effective date 12/3/90. 55 Fed. Reg. 46187. 

2. EPA; Certification ofpesticide appli­
cators; proposed ru Ie; comments due 3/8/ 
91. 55 Fed. Reg. 46890. 

3. CCC; Loan and purchase programs; 
transportation assistance refunds; notice; 
effective date 11/14'90. 55 Fed. Reg. 47500. 

4. USDA; IRCA; SAWs; Temporary 
residents; fruits, vegetables, and other 
perishable commodities; final rule; effec­
tive date 11/23/90. 55 Fed. Reg. 48831. 

-Linda Grim McCormick 

NCALRlopening 
The National Center for Agricultural Law 
Research and Information (NCALRI) at 
-the University ofArkansas School ofLaw 
is soliciting applications for a full-time staff 
attorney position. This position is feder­
ally funded, non-tenure track, and will 
carry adjunct appointment with the law 
faculty with some teaching responsibili­
ties. Review of applications will commence 
January 1, 1991. 

Research StaffAttorney. The staff at­
torney engages in research, both short­
and long-term, in agricultural law. Excel­
lent communication skills and demon­
strated writing ability with a broad back­
ground in agricultural law required. J.D. 
required; LL.M., M.B.A. (agribusiness), 
or M.A. (agriculture or environmental 
sciences) desirable. 

Send applications to: 
John D. Copeland, Director 
NCALRI, School of Law 
University of Arkansas 
Fayetteville, AR 72701 

The University ofArkansas is an equal opportu­

nity / affirmative action institution. 
-John Copeland, Director, NCALRI 

AAMAICONTINUED FROM PAGE 2 
tive remedy for its complaint. The plain­
tiff asserted that even if it prevailed in 
the administrative proceedings, the Sec­
retary could not award monetary damages. 
The court ofappeals found this argument 
unpersuasive also. According to the court, 
"[i]f the ultimate determination of the 
administrative proceeding emanating 
either from the Secretary of Agriculture 
or from the federal courts through the 
statutory right of appeal, should substan­
tiate [appellant's] challenges to the 
marketing orders, then refund of any 
assessments found not to have been due 
would be in order." Thus, the plaintiff 
would not suffer irreparable harm from 
application of the exhaustion requirement. 
Moreover, the court went on to assert that 
"where a statute specifically requires 
exhaustion, it implies 'something more 
than simply a codification of the judicially 
developed doctrine ofexhaustion, and may 
not dispensed with merely by a judicial 
conclusion of futility.''' 

The court of appeals was sympathetic 
to the plaintiffs frustration with the proc­
essing of its administrative petition by the 
Department of Agriculture, however. The 
court noted that it was "appalled by the 
failure of the Secretary to deal expedi­
tiously with the substantial grievances 
alleged in the complaint...." The court of 
appeals remanded the case to the district 
court for a determination under 5 U.S.C. 
section 706(1) ofwhether the Secretary's 
action on the administrative petition had 
been unreasonably delayed and if so "to 
order the secretary to expedite final dis­
position of the administrative proceeding." 

-John Harbison, San Diego, GA. 
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14 N.Y. Pub. Health Law §§ 3220 et seq. 
(McKinney 1985). 

15 N.C. Gen. Stat. §§ 10~ 765 et seq. (1989 
Supp). 

16Title2N.C.Admin.CodeCh.48,Sub­
chapter 48E. 

17 Minn. Stat. Ann. §§ 116C.01 et seq. 
(West 1990 Supp.). 

18 Oklahoma Agriculture Biotechnology 
Act, Okla. Stat. tit. 2, §§ 2011 et seq. (1990 
Supp.). 

19 Illinois Public Act 86-306, m. Ann. 
Stat. Ch. 1111/2 §§ 7601 et seq. (Smith­
Hurd 1990 Supp.). 

III Wis. Stat. Ann. §§ 146.60 et seq. (West 
1990 Supp.). 

21 Wis. Stat. Ann. at § 146.60(lXe). 
22 Ill. Ann. Stat. Ch. 1111/2 at § 7604. 
Zl Fla Stat. Ann. §§ 581.011 etseq. (West 

1990 Supp). 
24 supra note 7 at 2. 
:is Henry 1. Miller, Risk-Based Oversight 

ofExperiments in the Environment, Sci­
ence, 26 Oct. 1990, p. 490. 

26Id. 

A Lawyer's Guide
 

publication of A Lawyer's Guide to Pay­
ment Limitations. The Guide covers the 
payment limitations rules for the 1989­
1995 crop years, including the changes 
made by the 1990 farm bill. 

Over 200 pages in length, the Guide is 
designed to be useful to attorneys and 
producers alike. It refers throughout to 
the statutes and regulations governing 
payment limitations, as well as to the 
ASCS Handbook for State and County Op­
erations chapter on payment limitations, 
I-PL. 

The Guide was written by Christopher 
R Kelley, a staff attorney at NCALRI, and 
Alan R. Malasky, a partner in the Wash­
:n~,'ton, D.C. law firm of Arent, Fox, 
Kintner, Plotkin & Kahn. 

A Lawyer's Guide to Payment Limita­
tIOns is the second volume in the NCALRII 
.iliA practice guide series to the law of 
:ederal farm programs. 

A Lawyer's Guide to Payment Limita­
tIOns became available on December 15, 
1990. It may be purchased for $20.00, post­
paid, from NCALRI, School of Law, Uni­
\ersity ofArkansas, Fayetteville, AR 72701 
501) 575-7646. Persons having questions 

concerning the Guide or its contents are 
encouraged to call or write NCALRI. 

--Christopher R. Kelley, 
NCALRI 
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BWASSOCIATION NEWS 

Ad Hoc Legislative Support Committee 
At the Board of Directors' Annual Meeting in October, the ad hoc Legislative Support Committee of the AALA was authorized to pro­
ceed in the implementation of a pilot project. This project will test the possible role of the AALA as advisor to policymakers on certain 
narrowly defined projects, relying upon the expertise of its membership in the area of agricultural law. 

Committee members for the 1990-1991 term are: 

Committee Chairperson: Department of Agriculture Mr. Chuck Culver 
600 E. Blvd. Director of Development 

Ms. Susan A. Schneider 6th Floor Division of Agriculture 
National Center for Agricultural Law Re­ Bismarck, North Dakota 58505 205 Agriculture Building 
search and Information University of Arkansas 
Leflar Law Center Committee Members: Fayetteville, Arkansas 72701 
University of Arkansas 
Fayetteville, Arkansas 72701 Mr. Del Banner Ms. Pat Jensen 
(501) 575-5045; (50l) 575-7647 Banner & Sudeth Executive Director 

701 Devonshire Drive Legislative Water Commission 
Board Liaison: Suite 201 Room 54-G 

Champaign, Illinois 61820 State Office Building 
Ms. Sarah Vogel St. Paul, Minnesota 55155 
Commissioner, North Dakota 

Further information and requests for addi tional input from the membership will be announced in future issues ofthe Update. Members 
who wish to review a copy of the proposal for the pilot project should contact committee chairperson, Susan A. Schneider. 
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