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‘Hotseed” adthe ‘B wofthecotion

b f eder daoir ukes on passi we
ihr d-par # ansf eroriabilyunderthe
Pant VareyPr odedon  Act

The Plant Variety Protection Act (PVPA), 7 US.C. 88 23212581, ‘proteds owners

for replaning puposes”’ Asgrow Seed Co. v. Winierboe, 513US. 179,181 (19%5).
It does so by gving the haders of a PVP cettiicate broad exdusive fights. Among

ather proiections given o certiicaie holders, the PVIPA prohibis the unawthorized

sk, dierforsak, ‘orany ahertrarsier dfiife ar possession’ of PVPApoeced

seed 7USC.8241(1).takoprahisthedspensngofproiededseedioanather

‘hafomwhich can be propagated, wihout nofice as 1o being a proieced varigly

uderwhchives recsved.” H .§2541(6). Finaly, the PVPA prolais anyore
o ORI ST

Priorto 1994, the PVPA expressly imied the exduisive righis of PVP certiicaie:
holders by graning two exemplions fom infingement isbilly to famers. A,
famers were permited 10 save protected seed for use on ther own fams. Second,
cerian ‘famerpfamer” sakes of excess “saved seed”’ were ako exemped. b.§
2543 (amended 1994). In 1995, the Supreme Court construed the fammer-tofammer
exemption i applyto sales, for reproduicive purposes, ofanly somuch seed asthe
famer had saved for replaning his or her onn acreage. Asgrow Seed Co. V.
Wirterboer ,513U.S.at192. Salesforreproducive purposesabovethatamountwere
not exempted.
In 1994, Congress namowed these exermptions, induding eiminating the right of
famers 1o resal seed for rprodudive purposes. See 7USC. § 2543 The 1994
amendmenis, however, apply only to PVP cartiicates issuied after Apri 4, 1995, or
1 cariiicate appications which were pending on thet deie. Al aher oariicates
remainsuljecttothe 1970PVPA. Scegeredly  EmestD.Buf&LedieG.Resaino,

Continued on page 2

Defar apr ogramf or FSAshar ed
appr eciationag  reements

On April 23, 1999, Faim Sexvice Agency (FSA) amended it regulations regarding
shared apprediation agreement (SAA) reguirements to allow certain Famrm Loan
Program bormowers subjectto an SAAthatends prior to December 31, 2000, iohave
the obligation o pay al or part of the recapiLe amount due under the agreement
suspendedioruptothreeyears 64 Fed Reg. 19863(1999) (neimiue) @fleding
7 CFR pt 1961). Ths e s efiedive Apd 23, 1999 and commerns can be
submited untl June 22, 1999.

In response to the now infamous farm aisis of the 1980s, Congress passed the
Agiouiral Credk Act of 1987. Pub. L No. 100233 101 Stat. 568 (1983). Ths
landmark legisiation esiablished the basic framework for the debrestrucining
provisons thet sl apply tb Farm Senvice Agency (FSA), formerly the Fammers
Home Administration (FmHA), loan programs. Under this framework, in some
siuations, adeinouentiarmicanbormrower may be elghbie foravwie-donn ofdett
oned o FSA The fst of these ‘wite-doawns” ooourred in 1988, and a significant
number of farmers have recelved this assisiance since then.

Continued on page 3



PVPA/CONTINUED FROM PAGE 1

The Best Way To Protect Pant-Rekated
Inentons 5 el Pop Stakecit 7
(1999). The scope of the unamended ver-
sion of § 2543 thus remains reevart

Untl May 19, 1999, anarguably unre-
solvedissue underthe unamended PVPA
wes whether a passive thidparty o a
sdes  tansadion noMg  poeded  seed
ooudbehedigbeforniingementasa
paricpentntetanserfinetanser
wes unauthoized by te  oettiicate holder
and ousce of the fammerofamer ex-
empn h ts oot a‘pesse hid
paty mght be a gnner or delner of
cottonseed who merely condiioned the
Seedforreparningand ransiereditat
a customer’s request without brokering
thetransier.Whetherthisissuehadbeen
resolved is debeisbie because n 1983n
Defta and Pine Land Co. v. Pegples Gin
Co. , 64 F2d 1012 (5h Cr. 1983) the
Fith Circuit had held that a fammer
cooperaive that hed brokered the ex
change of proiected seed ofiis members
was not exempied from infingement i
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ablly. hreachingishading honever,
thecoutexpressedtheviewthathedthe
cooperative nat been ading as a broker
the resutwould have been diferent
Asteseenpitesseristiuds
hiscooperaivebiowardhsseadioa
particuiarnamed buyer. Inthat site-
tion, the cooperative has nataranged
the sle. Nor hes i plyed an adive
1ok in the tansadion. k merely hes
savedasthevehiceorthetansierad

jpossession

PeqpesGnCo.  ,694F2dat1017.The
dscENN Peqpes Gn Co, teebe,
appeared 10 suppart the proposiion
thetathichparty who pariidpeted in

an unautharized transfer of protected
seed but who dd nat arange for the

tander wes ot e for nfinge-

ment.

The Ah Goikin Pegpes Gin Co.
wes nat requied o reach the sue of
iebe for infingermert by paricpeing
nthetansierof hatseed’because e
defendant in that case hed aded as a
broker. However, the issue ofwhether a
pessie tid party wes ke for the
franser of poeced seed wihout the
oatiicaie hoder’s autharizaion or the
protection of a PVPA § 2543 exemption
was squarely presented and decided by
the Feded Ciot n Deta and Pine
Land Co. v. The Sikers Cop, No. 98
1296,1999WL 305019 (Fed. Cir.May 19,
1999). Cheraderizngtheissueasoneof
fistimpresson, the Federd Grouk ie-
Jededtheapproachiakenin PegplesGin
Co. and held thet a passive thid party
who knows or should have known that a
fransfer of poieded seed wes nether
authorized nor exempt under the un-
amended PVPA § 2543 exemptions is
e for nfingemernt.

The pindoel deim atssle in Deta
andPineLand  westhedambytheDela
and Pine Land Company and the Missis-
ment Station that The Sinkers Corpora-
tionhadtransfemed possessionofPVPA-
proteciedootionseedinvioaionofPVPA
§ 2541(1). Boh plainifs held PVP oar-
ficates foraotonsead Shikerswespik
marlyengagedinthe delintingand con-
dlioning of cotionseed for use as plark

ingseed TheplintisalegedihatSink
ers wes transiening, wihout ther ar

thariy rgequantiesoirdiedediseed
outside of the famertofamer exemp-
fion Sinkers, ontheatherhand, daimed
thetitwas merely apassive thid party
oranserswihinthe famer-damer
exemption.

The distict court found thet Sinkers
dd nat broker any seed tansfers or
tarskr il © any seed Insieed, seed
Wies delvered © t by is famer and

andtransiered possessonditheseedio
vamentsaﬂomersreq.;estedelle
the seed wes n is possesson, Sinkers
hadonlythe contralnecessarytoprocess
tandiodehertnacoadencewihis
QUSIDmers' requests.

Basedonthesefads thedstitoout
ieed on Pegples Gin Co.
Sinkers was nat fable for infingement
inheabsencedf ediveinteneniorby
Snkersinthe sake of seed. The Federd
andisfoous onthe delendantsinvolve-
mertofhesaedfssed inheviewdfhe
Federal Crrouit, neiher the painmean
ingaf PVPA§2451(1), which prosaibes
unauthorized transier of possession of
poededseedaswelasissae narte
intent of the PVIPA as a whale supporits
that approach.

The Federal Cirouitbeganits analysis
bynainghetthetem “adive’ doesnot
appear in PVPA 8 2541(1). It reasoned,
thereiore thetthetansierdfpossesson
need nothe an‘adive’ one, aswoud be
the caseifthe deendartaded ssabio-
ker. Atthe same time, the Federal G-
auitacknowledgedthatsomelimithadto
be placed on the Bty of those who
partiopeted in the unawthorized tans-
fer of proeded seed. Othewise, acom-
peetely innocent party who transferred

o had tet

e By, The sdlin o ts o
lemma, reasoned the Federal Cirauit, is
0 read inb the PVPA a ‘imiaiion of
shtea’ Delta and Pine Land
Cop. ,1999WL 305019 at *7.
Onthishesss theFederal Crouithed
that PVPA 8§ 2541(1) ‘requires thet a
deinter, gy, or ather thidkparty
transierar fediiaing a famerofamer
sale knew (knowledge is presumed in a
scenario where the thid party brokers
the transaction) or should reasonably
know thet iis unauthorized transier of
JpOssession s an niinging transaction,
ie, tet the sae 5 Nt et uncker
ssdon 243" /d a*8indherwads,
‘fiedly or infingement under sec-
in(D) -ursankonkede” Id
For the Federal Cirout, imposing a
Soenier requiement is Superior o the
approach taken by Pegpkes Gin Co. e
cause itreaches those thidparies who
pessveypartaoeenatarsieroipos
sesson whie knoning thet the transfer
vioates the PVPA. Under the
anCo amoedﬂhd—patesvxmdd

Pegokes

ing therr knowledge of the PVPA vidla
m Id at7.

As o what might constiuie scenter,
particularly under the “should have
known standard,” the Federal Circuit
gnd tet ed s  meyput addner
such as Snkers on naiice. ‘ff a famer

Cont, onp.3
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SAA/Continued from page 1

the late 1980s, many are now &t or ap-

Underthestatuteandreguistionsthat proachingtheenddfthertenyeartem.
govem the FSA debit restruciuring pro- Although some have questioned FSA's
cess, when a fam borrower receives a nepretion of the contadt require-
wiedonnofhisorherdely thefamer ments, the cument reguiations provide
must sign a Shared Apprediation Agree- tetthe eqaaion dhs emitiggers
ment (SAA) and a mortgage or other therecapiLreprovisonsconanedintne
security document securing the SAA. SAA. Farmers who may have not under-
Underthisagreement, undercertainar- sioodthetemsafhearignalagreement
cumstances, the farm borrower promises or forgatien about the poienial coige:
fopayhackaparionafthedettthethes fion, heverecelved, armay sconreceie,
been ‘witien o Fhe property seaur- natice that FSA iniends 1 recaplure a
ing the agreementincreases in valle. paton  of the dett that weswiten  down

The amount that can be recaptured Thesenaiices, ncombinationwihnear-
under an SAA depends on how much the record lowfam prices, have resuied in
morgaged real esate has appreciated protests from some in the faming com-
fomthetme the SAAwas signed o the muniy. In response, FSA recently an-
timewhenpaymentisdue. fthereisno nounced the new deferral program to
apprecationinvalue, nopaymerntisdue easetheburdenofrepaymentofthe SAA
under the SAA. If payment under the cdgaion.
SAAsTiggered wihinfour years afier Under this deferral program, FSA has
the SAABSNed therecepiures setat theauthoriyosusperdatamersodk
savertyfve pacert of the noease in gation to pay the SAA recapture amount
thevaledithemarigpgedredesaie f forareptreeyeas haderoguely
payment 5 tiggeed  more tan four years for te is year o t6 dbrd te
afer he SAA 5 sned, or fthe SAA famermustoatfy nwiingthethear
eqies terecapuesstaily per- she cannat afford to make the recapture
catdteinaeasein vaLedteseor payment. Thesuspensioncanberenewed
rity property. Under no droumstanoes, for up o two addiiondl years, alhough
however, canthe borowereverbe asked atheenddfihefistandsecondyearsaf
to pay back more than he or she had sugpension, herewlbeareviewdithe
witten down. famer’'s financial arcumstances. The

The reguisions goveming SAAS list renewalofthe suspensonwibelmied
the everts that Wl ‘tigger” the SAA totheamounithefammerisunaldetopay
chigation. These reguigions povwe  thet basedonhisorherFarmandHomePlan.
theobligationunderthe SAAwibecome haterbbeeieortedserd
due a the end of is tBm (LsLely En program, afamer mustrequestthe sus-
yeas) o oongy, Fare of e foning pension of the recapture payment by
‘fiope’everisocushesteatans: thity days aler the ndlicaion of e
ferafthemorgagedproperty(atherthan recapture amount due or May 24, 1999,
 spouse upon the death of the bor- whichever s kter. A famer who has
roner); the farm bomower’s cessation of alreadyenteredintoanagreementtopay
faming; the paymentin ul of the un+ the recgpure  amount, indudng  an agee-
derhying remaining debt to FSA; or the ment © refinance the recapiLe pay-
aoseaionofte noe. mert, s nat eighle for the suspersn.

Because the first SAASwere sgnedin The deferral program only applies ©
PVPA/Cont. fromp. 2
refums year afer year wih more seed would leed 0 ginners and delnters be-
than he or she could possioly use, based coming “peperkeeping trafic cops” be-
onether Snkerss knonrkedoe e ac- cause theywould have onsston ther
alszedthefamersknonkedgedithe customers providing them with repre-
adesedthefimasaceea. seniaions or ather wiien assurances
fwith] simply an absurdly large amount thatthe ransferswere withinthe PVPA
dseedhendeaythisseedsabeg §2543exemplions,indudingthefamer-
saved for reprocucive purposes ustfor tofarmer exempiion. H a13hek
the fammer's own acreage, and Sinkers by, acodg © te et tee Wl be

woudhave soerer” 4 a9 Theaout
witenassuranceofcompliancewiththe
PVPA § 2543 exemptions from its cus-
tomers would nat ‘impart immunity” if
the “oaticale hader can prove adldl
knowledge, or show that the delinier or
ginner should have known it was han-
dghased” o.

The Federal Crouis deasionwas not
unanimous, however. The snge  dissenter
argued that the scenter reguirement

‘giches here and there in the paper
tal’ as wel as ‘mouniains of peper

pingupthroughoutheCationBet” o.
Pegokes

al3 htedsaisvew e
Gin Co.  approach not only wes prefer-
abe, but represented the welsetied
‘v afthe Cotion Bef'whichshoud be
Hired Id al1314
: R Keley,
VAIgAsst Pt ofLaw, UL oAk

Of Counsel, Vann Law Finm,
Camilla, GA

SAAs that end prior to December 31,
2000.

There are a number of questions thet
implemeniation ofthe SAA deferral pro-
gam‘l‘rmeqmmscnmemtmm

esaie haterpdoanteddard a
borower must sign an agreement ac-
knowledgingthatasetrecaptureamount
is oned. Thus, there are also impartant

suesregadnglecplstaegesiordedt
ing with the SAA abigation and the de-
femal program. Famers Legal Action
Group, Inc. has hepful information on
thesessuesavalabieonisinemetweb
*a hpAmwviiagincoy
—Susan A. Schneider,
Assstart Pofessor of Lawy,
Graduate Program in Agric. Law,
Univ. of Arkansas School of Law

Feder dr egulation
ofconcentr  ated
animal f  eeding
oper ations

The Clean Water Act dassiies polut-
ants as discharges from either point
SOUESOMONPOINiSoures. Ponksource
poluiion s deined o indLcke poluion
fowing fom pipes, diches, and aher
identfiable sources (33 US. Code §
1362(14)) Onedihechersourcesised
as apant soue s a conoeniraied ank
mal feedit operation (CAFO).

Defniions n te Code dof Federd Regw
lations (40 CFR. Parts 122—124) enu-
merate the animal feeding operations
(AFOs)thatwd be consdered b corst-
tute a point source. Whenever an AFO
meetsthe definiion ofa CAFO andisa
part souce of pauians, t needs a
National Polutant Discharge Elimina-
tion System (NPDES) pemit (CFR. 88
12223 1245)

pont source under federal reguidiions.
An anmal unt is bascaly ore feeder
oow, and is defined o mean:
aunitof measurement for any animal
feedngoperationcalouatedby adding
the following numbers: the number of
shughter and feeder cattie multiled
by 10, plus the number of mature
caiycatiemuipledby 14 o ste
grams (approximately 55 pounds) muk-
tioedby04,pusthenumberofsheep

Continued on page 7
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TheBiosaf elyPr otocol andthe Car

By Drew L. Kershen

Chronology of events

At the second meeting of the Confer-
ence of the Parties (COP-2) to the Con-
veniononBidogeal Dversty (Jekarta,
November 1995), COP-2 conferees de-
adedipestabishanOpenended
Working Group on Biosafety (commonly
called the Biosafety Working Group or
BSWG). COP-2 gave the BSWG the task
ofneguisingaBiosaiety Proiood ekt
ing D the sae trarsker, hending, and

Ad Hoc

ue of Mg modied ogansms ([MOs). !

Since November 1995, the BSWG has
met s fimes 1o develop a Biosafely
Proiocodl. In acoordance with a COP4
dedision (Braisava, 1998), the COP in-
structed the BSWG to completeiits nego-
feing sk at the Sixh Sesson ofhe
BSWG in Cartagena, Colombia between
Sunday February 14 and Monday Febru-
ay 21. Upon completion of the negotia-
tions, COP further instructed the BSWG
pfoward is negatated Bosalely Pro-
food 10 an exdraadinaty sesson ofthe
Conterence of the Parties (Ex-COP) that
would be held on February 21-22 in
CartagenaimmediatelyfollowingBSWG-

6. At the ExCOP, the Parties would
formally adopt the BSWG-negotiated

BiosafetyPratocolasthe CartagenalPro-

toool on Biosafety 1o the Convertion on
Bologeal Dversty:” it did natheppen

When the BSWG gathered in

the Biosafety Proinod has become the
batiegroundbetweenthosewhodesirea
moratorium on biotechnology as an in-
dustryandthosewhoviewbiotechnology
asthe technaogical brealdhrough ofthe
21¢ century. These o postions onbio-
technology-opponents of biotechnology

—ae
unalterably and implacably opposed.
Consequently, the BSWG-6 delegates

Drew L. Kershen is Earl Sheed Centerr
ralPoessara.aw UniverslyaOki:

homa Professor Kershen attended the
Catagena negoliations as an obsener.
ThomasP. Redick, Esg. of SanDiegoand
Professor Kershen are co-avithaing and

@akyahﬂ{mdﬂﬂsdﬂe
Biotechnology Handbook, for ABA-
SONREEL.

facedtheunenviabietaskafbridgingthe
unbridgeable.

On Monday, February 21, the BSWG
hedisirelpenarysessonasanacie
subuntdfthe Conierence dfthe Parties.
The Chair ofthe BSWG presented tothe
firalplenarysessionanunbracketediext
o te Bossly Poood ooang ity
nne atides, to xdtua anexes, and
oneemplyanmnexiobefledbydedsions
aibier COPs Aferhifdsausson he
Chair gaveled the text (UNEP/CBD/
BSWG/BL.2/Rev.1 — 21 February 1999)
as the adopted text of the BSWG.
gaveledasadopted, the Chairopenedthe
foorforcommentsonthetext Delegates
from more than fiy nations spoke. Not
a snge delegate spoke favorably about
the Biosafely Protooolthathed justbeen

20nce

At the Ex-COP plenary on Monday,
February 21, the Chair of the BSWG
presented the BSWG6 report and at-
tached the BSWG Biosafety Protocol
(UNEP/CBD/BSWG/6/L.2/Rev.1-21 Feb-
ruary’1999)forconsideraionbythe COP
extraodnaty sesson. Delegates o the
Ex-COP refused to adopt the BSWG-6
repartbecausetheyfearedthatadoping
the BSWG-6 reportwould impliedly also
adopt the BSWG Biosafety Protocol. At
this impasse, the ExCOP Chair pro-
posed that the delegates to ExCOP re-
apen the negatiaions on the Biosalety
Protoodl using the BSWG text for refer-
ence pupases only. After two addional
daysofnegoatiations, the Ex-COPplenary
session of Wednesday February 23 (from
230am.p530am)ageedibsusperd
the negotiaiions on the Biosalely Proo-
col. Ex-COPfurtheragreedthatthe COP
aftheConventiononBidogical Diversly
would resume its negotiations on the
BosaielyProocdnobiertenthefh
meetingofthe COP, presently scheduled
for May 2000.

TheprospedsiortheCOPbeingableto
reach consensus on a Biosatety Pratocol
upon resumption of the negatiations are
not good. The Opponents reject the
adopted BSWG Biosafety Protocol. The
Opponents wil not acoept any Biosafety
Pfdood uiess it becomes a bindng,

lagena Ne gotiations*

e«mﬂynxmlesbded’rrtgwlre
search and development.
Substaniive disputes

Because the thitynine artides and
two annexes have been reapened for ne-
g, te eie B¢ 5 9lpd D
subsianive dspuies. Therefore, the aur
thor hes deadked 0 sgedt severd sLb-
siantive digputes thet he beleves domik
natedthenegatiationsinCartagena. The
author Wil bigly desabe each sub-
sianive dspuie. The auihor wil then
give the BSWG Biosafety Protocol reso-
Lion of each dgpuie nectrt to
remind the reader that the BSWG
BosalyPraocdisnotandiiceldoour
rrmdthe(lﬁeremedlhePaﬂmD

COP negotiations, the renegotiated
Bosaety Proocd (] [mey] [mioHf

fnd ncf frey noff [might nof preset

resoutons of the subsanive dspuies

thet are difierent fom the: resoluiions

found in the BSWG Biasafety Protocol
(UNEP/CBD/BSWG/6/L.2/Rev.1-21 Feb-
ruary 1999).

Definition of modemn biotechnology
The Opponents wart the definiion of
modem biotechnology tobe as expansive
as posside. The Opponents wart an ex-
pansive definiion because they want al
methods by which LMOs may be pro-
afthe Biosafety Proioodl. The Opponenis
realize thet modem biotechndogy is an
ponentsdonotwanta Biosafety Proiocdl
that might become outdated because the
biotechnology industry changestoanew
technology not covered by the Protocol
The Proponents wanta defintionthat
specifically describes the covered
technoogy(ies). Mare spediicaly, the
Proponents want the definiion t cover

The BSW(G Biosafely Protocdl defines
modem biolechnology o inclice mio

nuoecaatiedniuesadli sonafoeks
beyord the taxonomic famiy.

Contained use

The Proponents want LMOs intended
forconiainedusetobeexdudediiomthe
Biosafety Proioool. The Proponents ar-
gue that contained use LMOs present
mnmal sk © boogcal dverdly. Moe-
over, the Proponentsargueforthe unim-

edfionabi oicalechr

fomdevelopediodevelopingnationsand
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of inemational research exchanges be-
tween sdentsts. If LMOs iniended for
contaned use are subectinthe advance
informed agreement procedures of the
Biosafety Protoool, the Proponentsargue
thetresearch insliuies and ther soen
teswibeathemerydinemaiondl
bureauicraic

The Opponents argue that contained
use of LMOs should be fuly within the
that LMOs may escape from contained
fadiites and because LMOs themselves
pesertheghidsibthestenissad
the other employees at contained use
s

The BSW(G Biasafety Proiocol incudes
LMOs intended for contained use within
thePooad fo/ g3
aples of Artice 2; for unintended
transboundarymovementsandemergency
Jrocedlies of Aice 14 for hardig,
liaantmdag‘gaﬂwm
OAce15;
ofAride 17. The BSWG Biosalely Prolo-
ad does nat subjedt LMOs ineraed for
conianed use o the advance inommed
agreemernt procedures, the sk assess
ment procedures, and the sk manage-
merprocediressetirthinthe Proiood

Products of LMOs

The Opponents ague that the Biosafety
Pratoodl should apply fuly to al LMOs
and ther products. The Opponents ar-
gue thet the products of LMOs presernt
envionmental and health risks either
dey (y coed o idedy
products). Therefore, the Opponents ar-
guethat before medidnes (such as over
the-counter pregnancy tests created
through oel fusion tedhniuies), dahes
(denim from geneticaly modified oot
1on), foods such as dheese, beer, wie
(fermented with genetically modified
yessisaingedens)oindLetiirod
udss (frefined fiom geneiicaly modiied
planis or animaks) can aoss nema:
tionelboundaries, the Biosaiiety Proiocdl
shouldsubecttheseproducsof LMOsto
advance informed agreement, risk as-

s wese

ucts of LMOs and equivalent non-LMO
ronmental and health evaluations solely
under domestic reguliatory regimes. The

Proponentsargue that products of LMOs
should notbe subected to an adciiondl

The BSWG Biosafely Proiocolexcludes
Jproducts of LMOs from the soope of the
Paoioad ad s reguiaiory procedies
The BSWG Bosaiely Prolocdl refers
products of LMQs ony for puposes of
nbrmatoninAiice 17oninomatorr
shaigandinArexeslandlireking
riskassessmertandniskmanagement

Agricultural commodities

The Proponents argue that the
Biosafety Proiood should foaus on the
inentional rekase o LMOs inb the en-
vironment. The Proponentsargue thatit
i the inientiordl rekease of LMOs o
the envionment that raises substantial
iss D boogee dvestywhchsthe
subect matier ofthe Convenionon Bio-

sumpiion as feed or food should be ex
duded fomthe Praioodl fagiouiui@
commodiies destined for further pro-
cessing o diet  consumpion  ae  brought
within the Proiood, the Proponents a-
geethatretionrswl use the Pratood o
deiot fee tece in agiouua com-
mocities.
TheOpponenisarguethatagricultural
commodiies are Mg seeds that can
reproduce in the envionment. Conse-
quenty, the: Opponerts argue that the
kebhood of seeds being dveried fiom
therinendeddesinationforprocessing
arfordrectconsumption asfeed arfood

soogedtaiskioalenhous e

ing transboundary movements of agr-
culiral commodities o the advance i+
formed agreement, risk assessment, and
risk management procedures of the

ofﬁertoco/.However,meBSWG

Bosaiy/PaoodnAidesqoedicaly

excloes agnautural commodiies i
enoed for processing or drect consunp-
Mastaedcrbaﬁamfeajam

Appilication of advance informed
agreement procedures

The Opponents argue that every
transboundary movement of every LMO,
onashipmenthy-shipmentbasis,shouid
besubectiotheadvanceinformedagree-

ment, riskassessment,andrisk manage-
ment pocedures set foth  n the Biosalely
Proiocol. Moreover, the Opponents ar-

gue that these procedures should be
mandatory for every transboundary
movementof every LMO. The Opponents
argue that an indmvidual country couid

only adequately assess and conrdl the
impact of LMOs on its environment and
human health if each country makes its

own dedsions on a shipment-by-ship-
ment bass.

The Proponents argue that advance
informed agreement, risk assessment,
and risk management procedures should
apply only o the it transboundary
movement of LMOs. The Proponents ar-
gue that once a country has given core
sent, performed a risk assessment, and
spediedthe condiionsfortiskmanege-
mentthathereisnoneedforaddional
envionmental and health evaluations
that makes the fist fansboundary  move-
argue that an LMO approved once is
and human heatth.

The BSWG Biosalely Proiocol speciies
h Atce 5 tat the adlance nbrmed
ageerm”tnanijesquwﬁe
tansboundary  movement
ofLMOsrmannm:mmmy The
Proioad alons the importing county o
%Wdafecmsmbdwvaty

posediheBosaietlyPrapodisreduong

fisks of LMOs to the environment and
human health. The Proponents argue
thet the Proiood shoud foous is e
ronmental and health evaluations upon
the LMOs created by biotechndlogy and
ther ik and benelis © the envon
mentand humanhealth. The Proponents
argue thetthe Biosafety Protocol shoud
focus narrowly upon environmental and
human healh sk and benelis of bo-
techndogicl producss.

The Opponents ague that the Biosafety
Pratoooishouldauihorizeatechndogical
assessment of biotechnology. The Oppo-
nentsargue thata focus on envionmen-
telandhumanheatthiisksistoonamow
afos orreios 0 be dk iy ©
assessandoontotheimpedsofioiech
nology. The Opponents argue that the
Biasafety Protocol should mandate thet
nationsperformatechnologyassessment
thettakes inb acoount oo, economic,
ations in the advance infomed agree-

Continued on page 6
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Cartagena/Cont. from page 5
ment, riskassessment,andrisk manage-
ment procedures of the Proioool

The BSWG Biosafety Protocdl in Ar-
b2 saesta Patesmay e
. . e
reaching a deaison on import Honeve,
Artb24mlsm‘feaesm)an

Pats aher neraod aiaiors ad
be relied o the impact of LMOs onthe
consenaion and usianabie use of bio-

by desy

liabity regime for hamms caused by
LMOs. Moreover, the Opponents argue
ta te By regre sold be adid
liabity regime badked by perfomance
bonds and corporate/govemmental guar-
aneesorsuethathosehedisbiedo
in fad pay for the hams caused. In
additiontheOpponentsargueforaboad
definiion o te covered hams tet woud
ind.de soce, econai, cdud, &
gous, and ethical damegges.

The Proponenis aigue that iy is
anssLethashoudbekted svelyio
the domesticlaws ofthe various Parties

1o the Proiod. The Proponents argue
et the aedion o an ineraiondl F

abityregmentheBiosaielyProiooos
an unwaranted and unnecessary |nter

Opponents is excessively puniive.

The BSW(G Biosafety Protocol pipose-
ildesmipesataresainbte
Bhly cebae. Rater, the Bosally
Paoad h A 25 poes tet e
COP df the Corvention shal adopt a
jaocess b edbaae neraioral ues
apoced resiorebiywihhegoal
that ths COP process shoud be com-
peEedwihiuryeasdisiniin

Refationship to other intemational
agreements

The Proponents argue that the
} i

dhewise aflectthe doigations et the
Parties o the Protood have under ather
conventions. The Proponents argue that
the Biosafety Protoodl should recognize
the exidence, the urisdidional compe-
fence andtheepatsedahernieme:
Proponentsarguethatthe Biosafety Pro-
tocol should be coordinated with and
complementiary to other intemational
agreements.

The Opponents ague that the Biosafety
Poood shoudeqddy brdissgre:
tory Patties 10 the inemationdl Sance

thet the Biosaliely Proioodl hes prioriy
over other intemational agreements.
Unkess the Patties give the Biosaliety
Protocal priorty, the Opponenis argue
that other intemational agreements,
particuarly tade agreements, Wl un+
deminethecbedivesand obligations of
the Biasafety Protocol. The Opponents
want the Biosalety Protoodl o establsh
the inemationdl legal pincpe thet
envionmental protections trump trade

TheBSWG Biosafety Protocol provides
adelcae bebnce on s ssLe. Aide
3l reads asfdons,

whth ik aso a Paty, eoea whee
teeatedtoeifsaddian
fions would cause serous damage or

Trade with non-parties

The Opponents suppart an artide in
the Biosafely Proioodl thet would pro-
hbtPartiesiotheProiocdifiomitrading
in LIMOs with NonParties to the Proto-
col. The Opponentsarguethatbyindud-
ingsuchatade beninthe Poood, &
nations would have an incentive 1o be-
come Sgretoies o the Proiocd. FUF
themore, the Opponents ague that with
out such a trade ben thet a sgniicant
ik exs tet naios wi tede in
LMOsinwaysthetareinconsistentwith
o contrary © the doedves and pri
daesdite Paood

The Proponents oppose anartide ban-
ningtradein LMOs between Partiesand
NonParties o the Praiocol. The Propo-

nensugersediondfatiadebanassat:

ing that the banwouid be unrealsic as

amatter ofenforcement and counterpro-

ducive 0 obaning wdespead adop-
fonofthePraioad
Morewer,therpormlsarguethatthe

COP Decison 115 4 mandated thet the
Protocol minimize unnecessary impacts

on buedmobgy malrh and devebp

ment means that the Protocol cannot
indude a trade ban in LMOs with Non-
Pates.

The BSW(G Biosafety Protocol does not
adopt a ban on trade in LMOs between
Paties b the Poload and NonParies,
ties and NorHPartes shouid be “‘tonss-

1 wih te ajedies of s Paoad
ansabecanedoiontebassalis
pingokes” In aotiion Paragiaoh 2 of
Al 21 ss et Pates SH en
couagenonPatesipachereinsPo-
ioad ard o parigoaie h nNonaion-
sharing about LMOs as provided in the

Pood  ®

Precaution

The Proponents argue that the
Biosafety Proiocd should buld from a
foundsionofsoeniicsandars dftisk
assessment and risk management. The
Proponents argue that deminimis  Hs
ments, and technophobic  fears would gain
protection if the Biosafety Protocol
adoped the precautionary prinde as
advocated by the Scentiic
knowmedge should be the fundamental
sence dfthe Biosaiely Proioodl

The Opponents argue that the funda-
menial pincple thet should guide the
Biosafety Pratocd s the precautionary
principle. The Opponents argue that
Parties should be aloned o refuse bio-

proof thet the technology and is prod
uds are fee fom s orhe envion
ment and human health. Risk aversion
shouid be the fundamental slance of the
Boosaiely Prooodl

The BSWG Biasafely Proiocol does not
usethete precauorarypingoe’n
the adgpied ¢ The Proioad dbes ac
knowledge the precautionary approach
nthePreambe Maeover, ntheriame-
aorshpbeteenAides8and 12, the
Paoad inplly abns e use dfte
precautionary goproach in the deasorr
making process for advance informed

However, under Artides 8

ad12 thePartiescommithemseleso
undertakingriskassessmentandadvarce
normed agreement in a saeniiicaly

sound manner.

The Protocol—the steps to a binding
international document

The Ex-COP in Cartagenain February
1999 did not adopt the BSWG Biosafety
Praood as an dfical document of the
Convention on Biological Diversity. The
COP wil continue discussions about the
BSWG Biosafety Protocol sometime in
theyear2000.Hence, atpresenitheres
nohiosaiely proiocd asaninemetiordl
document. Even if the COP utimately
adopisaproincd, COPadoptiondoesnat
make the protocdl a binding intema-
tional document.

COP's adopiion of a biosafety proiocdl
quarters. As presenty provided in A
fide 36.0ofthe BSWG Protood, the Proio-
adenesiofocennelydaysaerte
fiiehpartyiothe CBDsgnsthePraio-
oo Moreover, once a nation sgs the
Praiood, reions must dl reun the
Praioodl o ther competent authoriies
for domestic enadment as an inema-
fiordl pratood binding on the sgreiory
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naion.

In ight of the procedures for the
hiosafety proiocdl 1 become a binding
intemational document, severd  ouicomes
are possble. A, the COP may never
adopt a Bosalety Prooool. Second, the
COP-adopted Biosafety Protocol may

never ener ino foroe because & never
gains the minimum of fity signatory

nations. Thid, the enteredHnioforce

Biasafety Proincol may be unerforceable
because sovereign nations do not enact
domesic law binding the sovereign ne-
fon © te Pood Fouth te Bossly
Pratoool may become a signed, adopted
intemational document.

If the fourth posside ouioome coaurs,
the BSWG Protocol presently has two

arides rebied 1 enforoement. Arice
32 binds each Party to monior is com-
plancewihthePraiocdandioreparton
compliance in acoordance wih a repart

ing time frame 1o be determined by a

meeing o the Partes © the Praoad
Aride 33 commis the Pares © the

Poood atherismesingesPates

o the Praoad, © develop cooperaive

procedures  and institutional mechanisms
topmﬂeompiamearmodealvm

prejudice © dispuie setiement proce-
dures of Aride 27 of the Corventionon
Diversly. CBDAtide 27 sdks

Bological
osakedgEshy nadardpioty:
- Negoelny

- medbion;
- mutualy-agreed compulsory settie-
menteiher through arbiraiion or ded-
sion by the Ineemational Court of Jus-

teatd/
-ahn 6

Conclusion
Readers can discemn thet the subsian:
rebiedndusersivaioussUbsanive
dspues. Determinng  what the Biosafety
Proiood dedded on a paricuar port
reques caell ttd adys  and com
pasonafsaved aidesatance.
Readarscanasodsoemthat night
of the negaiiaion process isef, the
Biosafety Prainooinecessary consisisof
compromises and ambiguities designed
D adiee corsersls. n gt of hese
compromises and ambiguites, disputes
about the comedt inerpreiation of spe-
dicaidesdheBosaityProocdae
neviste.
BvenitheConferencedihePariesio
the Convention on Biological Diversiy
utimately produces a Biosafely Proto-
ad e Bossily Paoad isdfwlie-
main a contentious document for many
years o come.

" The Spedal Commiiee on Agricu-
tural Management Newsletter, ABA-
SONREEL, printed an earfier version of
tsaieinisApi199edin

! Living modified organism (LMO) is
the legal, defined term used in the
Biosaety Protoool For puposes of ok
narydisoourse, manypeopleaksoreierto
LMOs as genetically modified organisms
(GMOs). Modem biotechnology is the
source of LMOs/GMOs.

2 Thefultiextofthe BSWG Biosalely
Protoool, as adopted at BSWG-6 on Feb-
nay 21, 199 n Catagena, shoud evenr
tualy appear onthewebste ofthe Corr
verimm&xgcalj\esiy< H

www.biodiv.ory/ >

3 For excelent summaries of the
Biosaiety Praiood negolisions, indud
ing the Cartagena negotiations, readers
shoud consuk the Earth
Buen  pubished by the Iniemational
Instiute for Sustainable Development
and locaied on the Inemet at <
wwisdcafinkages/ >. Browsers may
also download BSWG documents in
HTML and PDF formats from the IISD
websie,

4 Dedson 15 and Amnex 1 50),
UNEP/CBD/COP/2/19 (Nov. 1995).

5 Underying the dispute about trade
wih NonParties & thet fact thet the
Uniied Staies, the producer ofthe greet
estamount of LMOs and their products,
is ot a signatory 1o the Corvertion on
Bidogical Diversly. Opponerts of bo-
technology who favored a trade ban in
LMOs with Non-Parties viewed a trade
ben provison as away ether o sosie
the Unied Siates in inemationdl bio-
fechndogy trade or o foroe the Unied
Stes 1 accede 10 the Convention on

Bioogical Diversiy.
5 Annex |l o the Converion on Bo-

ogcal Diversty provices grester deal

about mutually-agreed arbitration and

condiiation as dspuiesetiement mecha:
nsms. The Convention on Bidogical
Dedysa< htpfawwvioiodivory
convtexticbd0028 htm >

Attome y needed
ACONARs=ly Adlas I hes an e
deqmirginar Laisilledficefa anatare/to
it Bl @i O ethd noge ad
ahseshtopdis DDggeeatl i

aen kKatdy ade €5 fOr o @t yes
ofie  mapy ary idy e
e h ddgy aomed adghses o
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CAFO/Cont. from page 3
muliied by 01, plus the number of
hoses mulijied by 20°@OCFR. §
122, Appendix B).

A CAFO at which more than 1,000
animal units are confined needs an
NPDES pemit (40 CFR. 88§ 12221,
122.23). Aproducerwhohastwoormore
type of animal should use the multipier
rumbers, suppledinthedefiniionofan
anmal unt, o deemine fthe thresh-
old of 1,000 animal units has been
reached.

CAFOs shal provide the folowing in-
formation:

() The type and number ofanimals in

open confinement and housed under

iof

(i The number of acres used for con

finement feeding.

® The deson bess for te runof

dverson and condl sysem, f one

contrbuing drainege, the storage e

pedty, and the desgn salely fador

CFR 8&812221())

Further federal reguiations provide
that an AFO with more than 300 animal
units may be a CAFO under certain con-
diions(CFR 8122 AppendixB). AFOs
with more than 300 animal units that
discharge poluiants into navigable wer
ters through a manmade ditch, flushing
system or other simiar marHmade de-
vice are deemed to be CAFOs under fed-
aredschargeddiedyinowetersofe
United Siateswhich ariginate outsde of
and pess over, agoss, o through the
fadity is deemed 1o be a CAFO under
fecked .

About 2000 AFOs have been issued
NPDES permits, etther by the federal
govemment or by US. states with au-
thaiy © issue the pemis (Uniied
National Strategy for Animal Feeding
Operations). tsesimeted thet neatly
10,000 CAFOs have more than 1,000
anmal unis and tus shoud be inspected
and subject to an NPDES permit.

ifan AFOwithlessthan 1,000 animal
unisdschargeswestesonyintheevent
o a 25 year, 24hor som evert, i
would notconstittite a CAFO required to
have an NPDES pemit (CFR. § 122,
Appendix B). Animal waste lagoons for
AFOswith under 1,000 animal units are
desgned to meetthese som aieiaso
thattheycanavodneedngiobe permi-
ted under federd law.

—Terence J. Centrey,
The Uniersiy of Geargi,
Athens, GA
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