
INDEX

JANUARY - DECEMBER 1998

ADMINISTRATIVE PROCEDURE

administrative law judges
bias .......................................... 46, 640, 710

credibility determinations ...................... 640, 1038, 1353
powers .............................................. 527

admission of material allegations ...... 53, 240, 290, 488, 518, 810, 813,
830, 836, 838, 944

appeals
untimely ..................................... 397, 527, 813
untimely response ....................................... 59

burden of proof ...................................... 640, 710
counsel

appointed ............................................ 185
decision, availability to public ............................... 578
discovery ............................................... 242
due process .......................................... 46, 841
estoppel ............................................ 189, 447
exhaustion of administrative remedies .......................... 40
Federal Rules of Civil Procedure ......................... 329, 413

hearing
admission of allegations by failure to appear ............... 53,806

Jencks Act .............................................. 640

judicial review ........................................ 40, 895
motions

generally ............................................ 329
to amend petition ................................... 24, 329
to dismiss petition ................................... 24, 329
to intervene ........................................... 40

official notice

bankruptcy petition ..................................... 830
officials

presumption of regularity ................................ 242
oral argument before judicial officer ............................ 46
pleadings

amended .............................................. 59

formalities ........................................ 91,242

x



record

whole record considered ................................. 297

res judicata .............................................. 447
standard of proof

preponderance of evidence ................... 92,640, 980, 1038

AGRICULTURAL MARKETING AGREEMENT ACT, 1937
almonds ............................................. 24, 841
appeal petition .......................................... 857
consideration of merits ..................................... 413
dismissal of 15(A) petition ................................... 24
extensions of time ........................................ 413
Eighth Amendment ....................................... 841
Federal Rules of Civil Procedure ............................. 413
First Amendment .......................................... 24
interlocutory appeal ..................................... 1268
intervention ........................................... 1268

late appeal .......................................... 397, 413
jurisdiction of court ....................................... 857

jurisdiction of judicial officer ............................ 397, 413
milk orders ......................................... 397, 413
milk producer settlement fund ................................. 1
motion to amend petition .................................... 24
motion to dismiss .......................................... 24
prejudgment interest ........................................ 1
premature appeal ....................................... 1268

postmark ........................................... 397, 857
proceedings on remand .................................... 397

ANIMAL QUARANTINE AND RELATED LAWS

ability to pay ........................................ 905, 914
answer, failure to file ................... 456, 459, 460, 905, 914, 921
importation of

cured meats from Vietnam ............................... 459
parrots .............................................. 460

intent ................................................. 914
legal representation ....................................... 905
sanctions

civil penalty ....................... 456, 459, 460, 905, 914, 921
pork sausage ............................................ 921

xi



primary enclosures ............................ 463,465, 1072
protection from elements ................................ 242
removal of excess water ................................. 980

transport enclosures ................................. 53, 189
failure to appear at hearing .............................. 53,976
failure to file an answer ..................... 463,465,469, 47 h 473
final order ............................................... 40

handling
so as to minimize risk of harm to animal and public ............. 59
without unnecessary trauma ............................... 59

identification of animals ............................ 242, 47 I, 980
inspection

failure to allow ............................... 469, 980, 1072
jury trial .............................................. 1072
license

application, filing false ................................. 972
disqualification ................................ 53,980, 1038
suspension ...................................... 127, 1072
to practice law ....................................... 1072

regulations
actual notice ........................................ 1038
constructive notice .................................... 1038

petition for reconsideration .................... 269, 370, 1280, 1284
petition to reopen .......................................... 92
preponderance of the evidence ............ 92, 127, 189, 242, 980, 1072
principal-agent ........................................... 189
random source dogs ....................................... 127
recordkeeping ................................... 189, 465, 980
sanctions

cease and desist order ....... 53, 111, 127, 189, 242, 463,465, 469,
471,473,972, 976, 980, 1038, 1072

civil penalty .......... 46, 53, 59, 111, 127, 189, 242, 463,465, 469,
47l, 473,869, 944, 972, 976 980, 1038, 1072

license disqualification ... 53, !11, 189, 242,469,473,976, 980, 1038
license revocation ...................................... 189

license suspension ......... 111, 127, 242, 463,465, 471,869, 1072
policy ................................. 53, 59, 127, 189, 242
uniformity ............................................ 46

shipment of dogs ......................................... 471
surplus sales ............................................. 111

xiii



Seventh Amendment ...................................... 921
Sixth Amendment ........................................ 921
swine health ............................................ 905

transportation of cattle without certificates ...................... 456

ANIMAL WELFARE ACT

administrative law judge bias ................................. 46
admission of material allegations ...................... 53, 944, 976
allegations affecting business ................................. 92
answer, failure to file ................... 463,465, 469, 471,473,944

appeal
late response to ......................................... 59

breeder loans ............................................ 111

complaint
dismissal of ...................................... 425, 426

correction dates ..................................... 242, 1072
dealer

operating without license ................ 111,469, 473,976, 1038
debarment from animal exhibition ............................ 189
donations ............................................... 111

due process .......................................... 46, 841
esquire ............................................... 1072

estoppel ................................................ 189
evidence

burden of proof ................................... 242, 1038
hearsay ......................................... 127, 1038
irrelevant ............................................. 92

preponderance of .................. 92, 127, 189, 242, 1038, 1072
standard of proof ..................................... 1038

exhibitors

operating without a license ............................... 465
exercise ................................................ 465
facilities ................................................ 127

adequate housing ................................. 980, 1072
adequate water ........................................ 980
cleanliness of primary enclosures ............. 242,463,980, 1072
food appropriate for species .............................. 189
food storage .......................................... 980
housekeeping requirements ............................... 242
inadequate care ......................................... 53

xii



civil penalty .......................................... 290

EQUAL ACCESS TO JUSTICE ACT

business days .......................................... 1149
EAJA application .................................. 1149, 1304
late appeal ............................................. 1304
substantially justified .................................... 1149

EVIDENCE

hearsay ................................................ 127
irrelevant ................................................ 91

new evidence after hearing ................................... 91
preponderance standard ..................... 59, 127, 242. 640, 1038
repetitious ............................................... 59
substantial ......................................... 640, 1284

FEDERAL CROP INSURANCE ACT

answer, failure to file .............. 476, 477, 478, 479, 480, 481,482,
483,484, 486, 1337, 1338, 1339, 1340, 1341, 1342

willful and intentional submission of false information .... 447, 476, 477,
478, 479, 480, 481,482, 483,484, 485, 486, 1337,

1338, 1339, 1340, 1341, 1342
sanctions

disqualification ................ 476, 477, 478, 479, 480, 481,482,
483,484, 485. 486, 1337, 1338, 1339, 1340, 1341, 1342

summary judgment ....................................... 485

FOREST RESOURCES CONSERVATION AND
SHORTAGE RELIEF ACT

ALJ bound by rules of practice ............................. 1165
constructive notice ...................................... 1165

geographically & economically separate ...................... 1165
modification of rules of practice ............................ 1165
sourcing area application ................................. 1165

FRESH CUT FLOWERS AND FRESH CUT GREENS
PROMOTION AND INFORMATION ACT

admissions ............... 1183, 1189, 1195, 1201, 1207, 1213, 1219,
1225, 1231, 1237, 1243, 1249, 1255, 1261

X'V



venue ................................................ 1072

veterinary care ............................ 189, 242, 463,465, 980
waste

removal .................................... 463, 465, 1072
willfulness .................. 53, 92, 189, 242. 980, 1038, 1072, 1284

BEEF PROMOTION AND RESEARCH INFORMATION ACT
assessments ......................................... 426, 875
BeefOrder .............................................. 426

brand inspector .......................................... 426
commerce clause ......................................... 875

collecting person ......................................... 426
equal protection ...................................... 426, 875
First Amendment. freedom of association ...................... 875

First Amendment, freedom of speech ......................... 875
records maintenance ...................................... 426
statute of limitations ....................................... 426
tax ................................................... 875

CONSTITUTIONAL ISSUES

due process ...................................... 46, 841,857
equal protection ............................... 11,357, 426, 875
First Amendment ........................ 11, 24, 329, 357, 875, 890

DEFAULT DECISIONS

............... 456, 459, 460, 463,465, 469, 471,473,476, 477, 478, 479
480, 481,482, 483,484, 485,486, 488, 489, 491,493, 495,
497, 498, 518, 520, 523,806, 808, 810, 830, 838, 905, 914,
921,944, 1321, 1325, 1329, 1331, 1335, 1337, 1338, 1339,

1340, 1341, 1342, 1344, 1345, 1347, 1441, 1443, 1445, 1452
1454, 1732, 1733, 1736, 1739, 1740, 1742, 1744, 1746, 1748

EGG RESEARCH AND CONSUMER INFORMATION ACT

admission of material allegations ............................. 290
assessments, failure to pay .................................. 290
late charges, failure to pay .................................. 290
reports, failure to submit ................................... 290
sanctions

cease and desist order ................................... 290

xiv



advertising assessments ...... 1183, 1189, 1195, 1201. 1207, 1213, 1219,
1225, 1231, 1237, 1243. 1249, 1255, 1261

due process .......... 1183, 1189, 1195, 1201, 1207, 1213, 1219, 1225,
1231, 1237. 1243, 1249, 1255, 1261

First Amendment .......... 1183, 1189, 1195, 1201, 1207. 1213, 1219.
1225, 1231, 1237. 1243, 1249, 1255, 1261

voting ................... 1183, 1189, 1195, 1201. 1207,1213, 1219,
1225, 1231, 1237, 1243, 1249, 1255, 1261

HORSE PROTECTION ACT
altered documents ........................................ 297

entering a sore horse ...................................... 297
petition for reconsideration

late filed ............................................. 323
sanctions

civil penalty .......................................... 297
disqualification from showing or exhibiting .................. 297

MUSHROOM PROMOTION, RESEARCH AND
CONSUMER INFORMATION ACT

assessments constitutional ................................... I 1

dismissal of petition ....................................... 329
Fifth Amendment, equal protection ............................ 11
First Amendment, freedom of association .................... 11,329
First Amendment, freedom of speech ....................... 11,329

generic advertising ......................................... 11
motion to amend pleadings ................................. 329
mushrooms .......................................... 11,329

NATIONAL DAIRY PROMOTION AND REVIEW BOARD

bloc voting .............................................. 357
dismissal of petition ....................................... 357
equal protection .......................................... 357
First Amendment, freedom of association ................... 357, 890
First Amendment, freedom of speech ...................... 357, 890
interim relief ............................................ 895

jurisdiction ............................................. 895
motion to dismiss .......................................... 357

promotional program ..................................... 890
sanction ............................................... 890

xvS_



NONPROCUREMENT DEBARMENT AND SUSPENSION
debarment reduction ...................................... 385
debarring official's decision

affirmed ............................................. 385
false statement ........................................... 385
failure to maintain records .................................. 385

PACKERS AND STOCKYARDS ACT, 1921
admission of material allegations ............... 518, 1408, 1441, 1443
advantage .............................................. 1353
authority .............................................. 1353
bond

engaging in business without securing ................. 520, 1452
cease and desist order ............. 1353, 1408, 1441, 1443, 1445, 1454
competition restriction ................................... 1432
complaint

adequacy ........................................... 1353
dismissal of ......................................... 1432

disadvantage ........................................... 1353
discriminatory .......................................... 1353
failure to file an answer ... 520, 523, 1408, 1441, 1443, 1445, 1452, 1454
failure to pay

when due the full purchase price of livestock ............. 518, 523,
1408, 1441, 1443, 1445, 1452,

issuing checks without sufficient funds on deposit ............ 518, 523,
1408, 1441, 1443, 1445

harm to competitors ...................................... 1353
harm to competition ...................................... 1353
mitigating circumstances .................................. 1408
preference ............................................. 1353
prejudice .............................................. 1353
sanctions

cease and desist order ............ 518, 520, 523, 1353, 1408, 1441,
1443, 1445, 1452, 1454

civil penalty ............... 504, 520, 523, 1441, 1443, 1452, 1454
suspension of registration ...................... 518, 1408, 1445

statute of limitations ....................................... 504

PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930
agency recommendation ............................. 1548, 1578

x-,0'±±



petition to reopen hearing ............................. 710, 1704
promissor 3'notes ..................................... 527, 710
remand ............................................... 1722

reparation award, failure to pay .......................... 806, 808
reparation proceedings

accord and satisfaction ............................. 738, 1695
adequacy ........................................... 1684
allowance of profit .................................... 1670
amount of claim ...................................... 1695
commerce ............................................ 770
consignments ........................................ 1684

contract destination .............................. 1655, 1689
full protection agreement ................................ 756
proof by sample ....................................... 749
protection agreemenls ................................. 1670
sale by sample ........................................ 749
shipping condition ........................... 762, 1655, 1689
standard of proof ..................................... 1655
temperature tape ....................................... 762
transportation ......................................... 762

responsible connection
active involvement .................. 582, 1465, 1474, 1517, 1607
alter ego ................................... 582, 1517, 1607
nominal officer, director, or partner .............. 582, 1474, 1517
officer and shareholder .................... 582, 1474, 1517, 1607
rebuttable presumption ........................ 582, 1474, 1517

sanctions

civil penalties ........................... 527, 1498, 1548, 1578
license revocation ...................... 640, 710, 799, 830, J45.q

collateral effects of .............................. 917, 942

publication of violations ............ 775, 806, 808, 810, 838, 1732,
1733, 1736, 1739, 1740, 1742, 1746, 1749

collateral effects not relevant ........................... 775
sanction witness ....................................... 527

suspension of license ..................... 527, 1498, 1548, 1578
uniformity .......................................... 1548

service ............................................... 1704
stock certificates ........................................ 1607
stockholder ............................................ 1607
stock records ........................................... 1607

xJ_x



administrative law judge
bias ............................................. 640, 710

credibility determinations ................................ 640
powers .............................................. 527

admissions .......................... 810, 813,830, 836, 838, 1722
affiliation ............................................... 729

appeal
argument for first time .................................. 791
inconsistent positions ................................... 791
late filed ......................................... 527, 813

burden of proof ...................................... 640, 710
commercial bribery ................................... 640, 710
conference calls ......................................... 1722
de novo ............................................... 1607

due process ............................................ 1722
evidence ......................................... 1655, 1722

failure to appear .......................................... 806
false statements ......................................... 1548

employment restrictions .................................. 1498
failure to file an answer .... 806, 808, 838, 1732, 1733, 1736, 1739, 1740,

1742, 1744, 1746, 1748
inaccurate records .................................. 1548, 1578
Jencks Act .............................................. 640
license

application ........................................... 729
failure to pay annual fee ............. 808, 1732, 1736, 1739, 1740,

1742, 1744, 1746, 1748

operating without ............................ 729, 1733, 1746
false and misleading information on application ............... 729
revocation ............................ 640, 710, 799, 830, 1458

misrepresentation of produce .......................... 1548, 1578
mitigating circumstances ............................... 527,775
official notice ............................................ 830

opportunity for hearing ................................... 1722
parties ................................................ 1704
payment

failure to make full payment promptly ...... 527, 799, 806, 808, 810,
1498, 1732, 1733, 1736, 1739, 1740, 1742, 1744, 1746, 1748

petition for reconsideration ................................ 1704
830, 836, 838, 1458

xviii



substantial evidence ....................................... 640

willful, flagrant and repeated violations ............ 527, 582, 640, 710,
775, 799, 806, 808. 810, 830, 836, 838, 1548, 1578,

1732, 1733, 1736. 1739, 1740, 1742, 1744, 1746, 1748

PLANT QUARANTINE ACT
admission of allegations .................................... 488
answer, failure to file .... 489, 491,493,495. 497, 498, 1344, 1345, 1347

importation of
avocados from Mexico .................................. 498
cucumber from India .................................. 1347

eggplants from Nigeria .................................. 488
fruit from Hawaii ..................................... 1345

mangoes
from Mexico ....................................... 495
from Jamaica ...................................... 497

plums from El Salvador ................................. 489
sasumbas from Jamaica ................................. 497

sausage from Mexico ................................... 491
sugarcane from Jamaica ................................. 493
thyme from Jamaica .................................... 493
yams from Jamaica ..................................... 493

sanctions

civil penalty .... 488, 489, 491,493,495,497, 498, 13447 1345, 1347

RULES OF PRACTICE

appeal
argument for first time .................................. 791
inconsistent positions ................................... 791
late filed .................................... 527, 813, 1304

discovery ............................................... 242

petition for reconsideration
administrative law judge's decision ......................... 91
new evidence submitted with .............................. 91

untimely ............................................. 323
petition to reopen hearing .................................. 710
postmark ........................................... 397. 857

SANCTIONS, GENERALLY
ability to pay ................................ 290, 297, 905, 914

x_x



cease and desist order ......... 53, 59, 111, 127, 189, 242, 290, 463,465
469, 471,473, 518, 520, 523,944, 972, 976, 980,

1038, 1072, 1353, 1408, 1441, 1443, 1445, 1452, 1454
civil penalty .................... 46, 53, 59, 111, 127, 189, 242, 290,

297,456, 459, 460, 463,465,469, 471,473,
488, 489, 491,493,495,497, 498, 504, 520,
523,527, 841,869, 905, 914, 921,944, 972,

976, 980, 1038, 1072, 1183, 1344, 1441,
1443, 1452, 1454, 1498, 1578

license

disqualification ............. 53, 111,242, 469, 473, 976, 980, 1038
revocation ........................ 189, 640, 710, 799, 830, 1038
suspension . 111, 127, 242, 463, 471,527, 869, 1072, 1445, 1498, 1578

publication of violation ..................... 775, 806, 808, 810, 838
registration

suspension ...................................... 518, 1408
sanction policy ............. 53, 59, 127, 189, 242, 869, 890, 980, 1038,

1072, 1284, 1408
sanction witness .......................................... 527

sanction uniformity ........................................ 46

x_x±


