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ORDER ON DEFENDANTS' MOTION TO DISMISS
ANTHONY W. ISHII, Chief Judge.

This is a putative class action in diversity arising from the alleged
misreporting of pricing data by Defendants Dairy America, Inc., (“Dairy
America”) and California Dairies, Inc. (“California Dairies”)
(collectively “Defendants”) which resulted in depressed prices paid to
plaintiffs for raw milk during the period between January 1, 2002,
through April 30, 2007. This case is the lead case of four cases that were
consolidated by an order filed on May 29, 2009, 2009 WL 1518058. In
this memorandum opinion and order, the court considers the separate
motions of Dairy America and California Dairies to dismiss all claims
set forth in the First Amended Complaint (“FAC”) pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure. Diversity jurisdiction
exists pursuant to 28 U.S.C. § 1391(a). Venue is proper in this court.

FACTUAL BACKGROUND

I. The Parties The named plaintiffs are five dairy farmers located in
states other than California who sold raw milk that was priced according
to Federal Milk Marketing Orders (“FMMO's”) during the time period
between January 1, 2002, and April 30, 2007. The FAC asserts claims
on behalf of a class of plaintiffs that sold raw milk under the same
FMMO's during the same time period. The Plaintiffs in the cases that
were consolidated by the court's order of May 29, 2009, are similarly
situated dairy farmers whose complaints allege claims that are
substantially similar to those set forth in the FAC. Although there is
some disagreement as to the specific details of its business identity, it is
not disputed that Dairy America is an entity established by a group of
nine dairy cooperatives for the purpose of marketing dairy products
manufactured by the cooperatives. Relevant to this action, the products
manufactured by the cooperatives and marketed by Dairy America
include nonfat dry milk (“NFDM?), buttermilk and whole milk powder.
California Dairies is a dairy cooperative formed in 1999 as a result of the
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merger of California Milk Producers and Danish Creamery Association.
The parties agree that California Dairies is a major, but not the sole,
stakeholder in the Dairy America marketing cooperative. Plaintiffs
allege, and California Dairies vigorously disputes, that Dairy America
is an agent of California Dairies.

II. Raw Milk Pricing Procedures

Pursuant to the Agricultural Marketing Agreement Act of 1937
(“AMAA”), the United States Department of Agriculture supports milk
prices by establishing a minimum price structure for milk and milk
products. The method by which this is accomplished is admittedly
complex. The FAC, as well as the parties' pleadings describe the system
in a level of detail that need not be repeated here. The parties appear to
agree at least as to the general means by which the minimum price for
raw milk is determined. The following is an abbreviated version of that
process drawn primarily from the FAC. The AMAA establishes ten
geographical regions in which minimum milk pricing structures are
determined by separate FMMO's' for each area. FMMO's set minimum
prices for categories of products made from raw milk. Class I includes
beverage products; Class II includes soft manufactured products, such
as ice cream, cottage cheese and yoghurt; Class III includes hard cheese
and cream cheese; and Class IV includes butter and dry milk products.
Although FMMO's set minimum prices according to a tiered pricing
system that is based on end use of the milk, a region-specific single
minimum price for raw milk at the farm is determined by a weighted
average of prices for milk products in categories I through IV.

During the period of time relevant to this action, the methods for
calculating the minimum prices reflected in the FMMO's were mandated
through the Dairy Market Enhancement Act of 2000 (“DMEA™).

'"The court infers from the facts set forth in the FAC that the term FMMO refers to
both the geographical area and the Federal Milk Marketing Order that sets the minimum
pricing structure in that area.
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Pursuant to the DMEA, weekly surveys are conducted by the National
Agricultural Statistics Service (“NASS”) to collect wholesale prices for
representative products within each category. The survey information is
gathered from product manufacturers (sometimes referred to in
pleadings as milk “handlers”) who produce a million pounds or more of
manufactured product per year. The FMMO minimum prices for milk
for class III (hard cheese) and IV (dry milk and butter) products are
determined by applying the wholesale prices reported in the weekly
surveys to formulae specified by the FMMO. The FMMO minimum
prices for products in Classes I and Il are derived by mathematic
formulae from the prices determined in Classes III and IV.

Of significance to this action, one of the major wholesale pricing
inputs collected by NASS for computation of the FMMO minimum
price for milk for Class IV products is the wholesale price for NFDM.
The DMEA requires handlers to submit NASS survey information
according to instructions that, among other things, direct the handler to
exclude from the survey wholesale prices for NFDM for forward sales
contracts. Forward sales contracts are defined as contracts in which the
selling price is set more than 30 days before the completion of the
transaction. It appears undisputed that forward sales contracts generally
reflected lower prices for NFDM than were reflected in contracts that
were completed at or near the time of the transaction during the time
period in question.

It is not disputed that, during the time in question, Dairy America
submitted pricing information to the NASS survey that improperly
included wholesale prices for forward contracts for NFDM. Plaintiffs
allege, and Defendants do not appear to dispute, that approximately
ninety percent of the contracts executed by Dairy America and reported
in the weekly NASS surveys were forward contracts that should not
have been reported in the NASS surveys according to DMEA
procedures. Plaintiffs contends that, because forward contract prices
were significantly below spot prices during the time period in question,
the minimum prices set by the FMMO's for raw milk were significantly
lower than would have been the case if the information provided by
Dairy America to NASS had been provided according to instructions.

The FAC alleges four claims for relief; each claim appears to be
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alleged against both Defendants. The first and second claims for relief
allege negligent misrepresentation and Negligent Interference with
Prospective Economic Advantage, respectively, both under California
common law. Plaintiffs' third claim for relief alleges violation of
California's Unfair Business Practices Law, California Business and
Professions Code § 17200, et seq. Plaintiffs' fourth claim for relief
alleges unjust enrichment under California common law.

PROCEDURAL HISTORY

The complaint in this action was filed on March 6, 2009. The
currently operative FAC was filed on April 3, 2009. On April 15, 2009,
Plaintiffs in this case moved for consolidation of five related cases:
09-CV-0607, 09-CV-0558, 09-CV-0237, 09-CV-0556, and
09-CV-0233. Plaintiffs' motion to consolidate was granted on May 29,
2009. Defendants California Dairies and Dairy America filed separate
motions to dismiss on June 2, 2009. Defendant Dairy America filed a
request for judicial notice on the same date. Plaintiffs filed separate
oppositions to both motions on July 16, 2009. Defendants' replies were
filed on August 13, 2009. Plaintiffs moved to file a sur-reply to address
additional case authority on August 31, 2009. California Dairies filed an
opposition to Plaintiffs' sur-reply on September 2, 2009. The hearing on
Defendants' motion to dismiss was vacated and the matter was taken
under submission as of August 31, 2009.

LEGAL STANDARD

A motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules
of Civil Procedure can be based on the failure to allege a cognizable
legal theory or the failure to allege sufficient facts under a cognizable
legal theory. Robertson v. Dean Witter Reynolds, Inc., 749 F.2d 530,
533-34 (9th Cir.1984). To withstand a motion to dismiss pursuant to
Rule 12(b)(6), a complaint must be set forth factual allegations sufficient
“to raise a right to relief above the speculative level.” Bell Atlantic
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Corp. v. Twombly, 550 U.S. 544,555,127 S.Ct. 1955,167 L.Ed.2d 929
(2007) ( “Twombly ). While a court considering a motion to dismiss
must accept as true the allegations of the complaint in question, Hospital
Bldg. Co. v. Rex Hospital Trustees, 425 U.S. 738, 740, 96 S.Ct. 1848,
48 L.Ed.2d 338 (1976), and must construe the pleading in the light most
favorable to the party opposing the motion, and resolve factual disputes
in the pleader's favor, Jenkins v. McKeithen, 395 U.S. 411, 421,89 S.Ct.
1843, 23 L.Ed.2d 404, reh'g denied, 396 U.S. 869, 90 S.Ct. 35, 24
L.Ed.2d 123 (1969), the allegations must be factual in nature. See
Twombly, 550 U.S. at 555, 127 S.Ct. 1955 (“a plaintiff's obligation to
provide the ‘grounds' of his ‘entitlement to relief’ requires more than
labels and conclusions, and a formulaic recitation of the elements of a
cause of action will not do”). The pleading standard set by Rule 8 of the
Federal Rules of Civil Procedure “does not require ‘detailed factual
allegations,” but it demands more than an wunadorned,
the-defendant-unlawfully-harmed-me accusation.” Ashcroft v. Igbal, ---
U.S. ----, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009) (“Igbal ”).The
Ninth Circuit follows the methodological approach set forth in Igbal for
the assessment of a plaintiff's complaint:

“[A] court considering a motion to dismiss can choose to begin by
identifying pleadings that, because they are no more than conclusions,
are not entitled to the assumption of truth. While legal conclusions can
provide the framework of a complaint, they must be supported by factual
allegations. When there are well-pleaded factual allegations, a court
should assume their veracity and then determine whether they plausibly
give rise to an entitlement to relief.”Moss v. U.S. Secret Service, 572
F.3d 962, 970 (9th Cir.2009) (quoting Igbal, 129 S.Ct. at 1950).

“As a general rule, ‘a district court may not consider any material
beyond the pleadings in ruling on a Rule 12(b)(6) motion.” [Citation.]”
Lee v. City of Los Angeles, 250 F.3d 668, 688 (9th Cir.2001). However,
a district court may consider materials in a 12(b)(6) motion to dismiss
that are not part of the pleadings but that are ‘“matters of public record’
of which the court may take judicial notice pursuant to Federal Rule of
Evidence 201. Id. Specifically, a district court may take judicial notice
of public records related to legal proceedings in both state courts and in
the district court. See Miles v. State of California, 320 F.3d 986, 987
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(9th Cir.2003) (district court taking judicial notice of related state court
proceedings); Scott v. Kuhlmann, 746 F.2d 1377, 1378 (9th Cir.1984)
(district court takes notice of prior related proceedings in the same
court).

DISCUSSION

Defendant Dairy America asserts five grounds for dismissal of
Plaintiffs' claims generally and also asserts grounds for dismissal of each
of Plaintiffs' state law claims individually. In moving for dismissal of the
entirety of the complaint, Dairy America contends Plaintiffs' action: (1)
is barred by the filed rate doctrine; (2) must be dismissed because the
DMEA confers no right of private enforcement; (3) must be dismissed
for failure to join USDA, an “indispensable party immune from suit;”
(4) must be dismissed because the price reporting program created no
legal obligation on Defendants' part; and (5) Plaintiffs' state law claims
are preempted by DMEA. For the reasons that follow, the court will find
that Plaintiffs are barred from recovering damages against Defendants
under the filed rate doctrine. Because the court will find that the issues
presented by Defendants' motion to dismiss are settled by reference to
the filed rate doctrine, the other bases Defendants advance in support of
their motion to dismiss will not be addressed.

I. Filed Rate Doctrine

“The [filed rate] doctrine is a judicial creation that arises from
decisions interpreting federal statutes that give federal agencies
exclusive jurisdiction to set rates ....” E. & J. Gallo Winery v. Encana
Corp., 503 F.3d 1027, 1033 (9 Cir.2007) (“Gallo ). The doctrine is
closely related to principles of federal preemption in that it bars
“challenges under state law and federal antitrust laws to rates set by
federal agencies.” Id. “At its most basic, the filed rate doctrine provides
that state law, and some federal law (e.g. antitrust law), may not be used
to invalidate a filed rate nor to assume a rate would be charged other
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than the rate adopted by the federal agency in question. [Citation.]” Ark.
La. Gas Co. v. Hall, 453 U.S. 571, 580, 101 S.Ct. 2925, 69 L.Ed.2d 856
(1981); Transmission Agency of N. Ca. v. Sierra Pacific Power
Company, 295 F.3d 918, 929 (9th Cir.2002). “Since the 1920s, the ‘filed
rate’ or ‘filed tariff’ doctrine has barred antitrust recovery by parties
claiming injury from the payment of a filed rate for goods or services.
[Citation.]” County of Stanislaus v. Pacific Gas and Electric Co., 114
F.3d 858, 862 (9th Cir.1997). The filed rate doctrine was first formally
recognized in the context of rates set by the Interstate Commerce Act.
See Keogh v. Chicago & Nw. Ry. Co., 260 U.S. 156, 43 S.Ct. 47, 67
L.Ed. 183 (1922). Since then, the doctrine has been applied in the
context of challenges to rates set by the Natural Gas Act, the Federal
Power Act, and the Communications Act, among others. Gallo, 503 F.3d
at 1033.From the court's perspective, Defendants' contention that the
filed rate doctrine bars Plaintiffs' claims resolves into two separate
questions: first, whether the minimum rates for raw milk set by the
Secretary are the sort of rates that would generally be insulated from
challenge by the filed rate doctrine; and second, whether the filed rate
doctrine should apply in the particular factual circumstances of this case.

A. The Filed Rate Doctrine Applies Generally to Minimum Rates for
Raw Milk

The duty and authority of the Secretary of the Department of
Agriculture (hereinafter, the “Secretary”) to determine and enforce
minimum prices for milk and milk products arises from the enforcement
provisions of the Agricultural Adjustment Act, 7 U.S.C. § 601 et seq.
Specifically, the Secretary's authority to set and enforce minimum prices
is found in section 608c. See United States v. Rock Royal Co-op., Inc.,
307 U.S. 533, 574-575, 59 S.Ct. 993, 83 L.Ed. 1446 (1939) (noting
purpose of act to maintain orderly markets in commodities); United
States v. Mills, 315 F.2d 828, 833 (4th Cir.1963) (noting obligation of
Secretary to set reasonable minimum commodity prices in consideration
of price levels for farm inputs). It is important to note that the authority
granted in section 608c is broad and an order promulgated pursuant to
that section may contain, in addition to rates, other provisions that are
not the subject of the filed rate doctrine. Thus, while the court may use
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the term “FMMO” in reference to a minimum rate contained therein, the
court does not mean to imply that the FMMO and the rate set forth in it
are the same thing.Since the filed rate doctrine was first articulated in the
Keogh decision in 1922, it has been applied in a variety of contexts.
However, case authority supporting the application of the doctrine in the
context of the Agricultural Adjustment Act is, at best, sparse and federal
cases that apply the doctrine in the context of FMMO's are non-existent.
See In re Southeastern Milk Antitrust Litigation, 2008 WL 2368212 at
*7 (E.D.Tenn.2008) (noting the lack of binding or persuasive authority
applying doctrine to preclude challenge to rates paid for raw milk sales).
As in Southeastern Milk Antitrust Litigation, the only case cited by
Defendants that illustrates the use of the filed rate doctrine to preclude
an action attacking a rate set by a governmental agency for the sale of
raw milk is found in a Wisconsin State case that borrowed the doctrine
for application in an action that challenged a rate set by a state agency
under a state marketing law. See id. (Citing Servais v. Kraft Foods, Inc.,
246 Wis.2d 920, 631 N.W.2d 629 (Wis.App.2001)).

While case authority affirmatively applying the filed rate doctrine in
the context of wholesale of raw milk is lacking, cases that mention the
doctrine without applying it are instructive. In Southeastern Milk
Antitrust Litigation, the court declined to apply the filed rate doctrine
where the rates being challenged were not the minimum blend rate
determined by the Secretary, but were over-order premiums above the
minimum rates that were allegedly manipulated by the defendants
anti-competitive behavior. Id. at *7. Similarly, in Ice Cream Liquidation,
Inc. v. Land O'Lakes, Inc., 253 F.Supp.2d 262 (D.Conn.2003), the court
declined to apply the filed rate doctrine to preclude an action alleging
antitrust manipulation of prices charged by handlers to wholesale
purchasers of manufactured, finished, dairy products where the rates for
such charges were not set as part of the FMMO. Id. at 275-276. Of some
significance, the court in Ice Cream Liquidation acknowledged in
dictum that “any claim challenging [rates actually set by an FMMO]
would be barred by the filed rate doctrine.” Id. at 275-276.

Legal authority points to two possible sources of immunity from
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liability for actions, such as those alleged against Defendants, that affect
wholesale milk commodity prices. The first source is statutory immunity
under the DMEA and the second is the filed rate doctrine. For the sake
of clarity, the court will briefly address statutory immunity under the
DMEA and why it does not apply in this case. Section 608(b) of title 7
grants antitrust immunity to “marketing agreements” between the
Secretary and milk producers. In Cow Palace, Ltd. v. Associated Milk
Producers, 390 F.Supp. 696 (D.Colo0.1975), and In re Midwest Milk
Monopolization Litigation, 380 F.Supp. 880 (W.D.Mo0.1974), district
courts demonstrated reluctance to extend the immunity from liability
under the Sherman Act to anti-competitive activities by defendants that
did not directly involve marketing agreements between the Secretary and
producers or handlers. Both cases noted that the Supreme Court's
decision in United States v. Borden Co., 308 U.S. 188, 60 S.Ct. 182, 84
L.Ed. 181 (1939), later affirmed by Maryland & Virginia Milk
Producers Ass'n, Inc. v. United States, 362 U.S. 458, 80 S.Ct. 847, 4
L.Ed.2d 880 (1960), held that the antitrust immunity provided by section
608(b) extends no further than to the marketing agreements. Other forms
of anti-competitive behavior may be challenged under the Sherman Act
or similar antitrust law. See Midwest Milk, 380 F.Supp. at 885-886; Cow
Palace, 390 F.Supp. at 699-700 (both refusing to extend immunity
where alleged antitrust violations were not alleged to have involved
marketing agreements).

While neither Cow Palace or Midwest Milk directly address the issue
of whether a minimum price set pursuant to section 608(c) is a
“marketing agreement” within the meaning of section 608(b), both
strongly suggest that the two are distinct. The court concludes that for
purposes of application of the filed rate doctrine, the minimum raw milk
prices set by the FMMO's are not marketing agreements within the
meaning of section 608(b). This conclusion neither negates or supports
the application of the filed rate doctrine in the instant case, it merely
serves the interest of clarity.

As Plaintiffs point out in their opposition to Defendants' motion to
dismiss, “[t]he ‘animating purposes' of the filed rate doctrine are to
address: ‘(1) a concern with potential discrimination in rates between
ratepayers, also known as the “nondiscrimination” strand,” and ‘(2) a
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concern with preserving the exclusive role of agencies in approving
reasonable rates, the “nonjusticiability” strand.” [Citation.]” Doc. # 65
at 12:4-7 (quoting Blaylock v. First Am. Title Ins. Co., 504 F.Supp.2d
1091, 1102 (W.D.Wash.2007)). The power of the Secretary to regulate
market conditions for the sale of raw milk is rooted in the Commerce
Clause as expressed in the Declaration of Conditions for the Agricultural
Adjustment Act at 7 U.S.C. § 601. Section 602 sets forth the policy
considerations that animate the exercise of that regulatory power.
Among other purposes, the Act seeks to “maintain such orderly
marketing conditions for agricultural commodities in interstate
commerce as will establish, as the prices to farmers, parity prices as
defined by section 1302(a)A(1) of this title.” 7 U.S.C. § 602(1). At the
same time the Act seeks to “protect the interests of the consumer” by
“authorizing no action under this chapter which has for its purpose the
maintenance of prices to farmers above the level which it is declared to
be the policy of Congress to establish in subsection (1) of this section.”
§ 602(2).

Application of the filed rate doctrine to rates set by the Secretary for
minimum prices for raw milk is consistent with both the purposes of the
Agricultural Adjustment Act and the animating purposes of the filed rate
doctrine. The purpose of the Act to achieve both parity pay for farmers
and reasonable prices for consumers is consistent with the purpose of the
filed rate doctrine to avoid discriminatory or predatory pricing
arrangements. Likewise, the nonjusticiability strand of the filed rate
doctrine supports Congress's right to allocate jurisdiction, and therefore
justiciability, of commodity pricing for goods flowing in interstate
commerce away from courts and to an agency of the federal
government.

The court concludes that, in general, the filed rate doctrine does
apply narrowly to bar claims challenging only minimum rates set
pursuant to the Agricultural Adjustment Act.

Plaintiffs oppose the general applicability of the filed rate doctrine to
minimum milk prices set by FMMO's by contending that the doctrine
itself stands on shaky ground and should not be “expanded” to cover
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minimum rates for the sale of raw milk. The court disagrees. First,
notwithstanding Plaintiffs' contention that the filed rate doctrine should
not be “expanded,” there is no indication that courts have been reluctant
to apply the filed rate doctrine in any context where legislature has
allocated rate-setting authority to a federal agency. Second, there is no
basis upon which the court can make a distinction between rate-setting
in the context of minimum prices for raw milk pursuant to 7 U.S.C. §
608c and rate setting in any other context where courts have historically
applied the doctrine. Third, the court can find nothing in existing case
authority to suggest that courts of this circuit would be reluctant to apply
the filed rate doctrine in an instance where an action challenged a rate
for raw milk that was set by the Secretary pursuant to section 608c.

B. The Filed Rate Doctrine Applies Under the Facts of this Case

Plaintiffs' claims for monetary damage are, so far as the court can
discern, solely the product of minimum prices for raw milk set by
FMMO's that were artificially depressed by Defendants' misreporting of
prices for NFDM. The crux of Plaintiffs' claims is that the minimum raw
milk prices set forth in the FMMO's would have been higher had
Defendants not misreported forward contract prices for NFDM. The
monetary damages Plaintiffs' claim are to be determined, as the court
understands it, by calculating the difference between raw milk minimum
prices as set forth in the FMMO's and what those prices would have
been had Defendants not submitted unauthorized forward contract sales
prices. In other words, Plaintiffs' damages can only be ascertained by
reference to rates set by the Secretary pursuant to the FMMO's during
the time period in question. This is precisely what the filed rate doctrine
forbids.

Plaintiffs argue that, notwithstanding the general applicability of the
filed rate doctrine to raw milk prices set in FMMO's, the filed rate
doctrine should not be applied to bar Plaintiff's claims in this case.
Plaintiffs' first argument is that the filed rate doctrine should not apply
because the USDA “never meaningfully approved the NFDM prices
submitted by Defendants nor the monthly minimum milk prices.” The
crux of Plaintiffs' argument is that the Secretary never meaningfully
approved the rates because the Secretary did not audit Defendants'
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submitted pricing reports to determine if the reports represented proper
pricing inputs. In a similar vein, Plaintiffs' contend the filed rate doctrine
should not apply here because the rates were improperly filed. Finally,
Plaintiffs contend the filed rate doctrine should not apply in this case
because the Secretary, upon notification that Defendants' pricing inputs
were improperly submitted, disapproved the rates for the time period in
question. The court will consider each contention in turn.

1. Meaningfully Reviewed

Although the “meaningfully reviewed” requirements has been
recognized as a basis for refusing application of the filed rate doctrine,
In re Southeastern Milk Antitrust Litigation, 2008 WL 2368212 at *7
(E.D.Tenn.2008), the cases applying the “meaningfully reviewed”
requirement are distinguishable from the instant case. The common
theme that appears in cases where the filed rate doctrine is not applied
because the rates filed are not meaningfully reviewed is the existence of
some feature of the regulatory system itself that prevents review of those
rates. For example, in Brown v. Ticor Title Ins. Co., 982 F.2d 386 (9th
Cir.1992), the Ninth Circuit held the filed rate doctrine did not apply
where rates were filed in accordance with state regulations where some
of the states required only non-disapproval of filed rates. /d. at 393. The
Brown court noted that “ ‘[tlhe mere fact of failure to disapprove,
however, does not legitimize otherwise anticompetitive conduct ....” " Id.
(quoting Wileman Bros. & Elliott, Inc. v. Giannini, 909 F.2d 332,
337-338 (9th Cir.1990)). Similarly, in Security Servs., Inc. v. Kmart
Corp., 511 U.S.431, 114 S.Ct. 1702, 128 L.Ed.2d 433 (1994) ( Kmart),
the Supreme Court held the filed rate doctrine inapplicable were filed
rates were “ ‘void-for-nonparticipation’ under the rules of the
governing commission where the carrier seeking to apply the filed rate
was not a participant. /d. at 438-439, 114 S.Ct. 1702; but see Norwest
Transportation, Inc. v. Horn's Poultry, Inc., 37 F.3d 1237, 1238-1239
(7th Cir.1994) (holding Kmart inapplicable where there was no
commission rule voiding filed tariffs for non-participation).In their

2
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sur-reply, Plaintiffs elaborate on their “not meaningfully reviewed”
argument as well as on their “not properly filed” argument. Plaintiffs'
sur-reply attaches two cases which Plaintiffs claim provide recent
authority supporting their contention that the filed rate doctrine should
not apply under the facts of this case. The cases submitted as
attachments to Document # 72 are In re: Pennsylvania Title Ins.
Antitrust Litig., 648 F.Supp.2d 663 (E.D.Penn.2009) (“Penn. Title ™),
and McCray v. Fidelity Nat'l Title Ins. Co., 636 F.Supp.2d 322
(D.Del.2009). The court has reviewed both cases and finds neither lends
support for Plaintiffs' contentions. To the contrary, as this court sees it,
it is Defendants' contentions that appear to be supported.

Both McCray and Penn. Title, are cases that examine the impact of
the filed rate doctrine on claims challenging rates for mortgage title
insurance policies. In McCray, plaintiffs claimed insurance rates
promulgated by a state regulatory agency were unlawfully inflated
because they included costs of “kickbacks,” gifts and “other financial
enticements.” While the McCray courted noted that some courts have
declined to apply the filed rate doctrine where the reviewing agency's
role is confined to disapproval only of filed rates, McCray, 636
F.Supp.2d at 329 (citing Brown v. Ticor and Wileman Bros. as examples
of court decision denying application of filed rate doctrine in “file and
use” regulatory schemes); the court declined to apply the Ninth Circuit's
holdings in those cases to the file and use regulatory scheme in force in
Delaware. /d. at 329-30.

The Penn. Title court similarly addressed contentions that the filed
rate doctrine should not apply to the “file and use” regulatory scheme in
question in that case. The court observed that for meaningful review to
occur, a “statutory scheme must provide the regulatory agency with
authority to assess rates' compliance with the statutory requirements for
filed rates.” Penn. Title, 648 F.Supp.2d at 674 (citing Tex. Commercial
Energy v. TXU Energy, Inc., 413 F.3d 503, 510 (5th Cir.2005)).
However, the Penn. Title court also observed that no particular level of
assessment was required by case law, id. at 677, and concluded that “as
long as the regulatory scheme requires the filing of rates with a
government agency that has legal authority to review those rates, the
filed rate doctrine applies regardless of the actual degree of agency
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review of those filed rates.” Id. at 674-74. The essence of Plaintiffs'
contention that the filed rate doctrine should not apply for lack of
meaningful review is that USDA lacked authority to audit Defendants'
pricing inputs. There is absolutely no support, in Penn. Title, McCray,
or any other source cited by Plaintiffs to indicate that authority to
conduct meaningful review must include authority to audit.

2. Procedurally/Technically Improper

The issue of whether the filed rate doctrine applies where, as here,
rate data is improperly filed with the regulatory agency is closely related
to the issue of failure of the regulatory agency to conduct meaningful
review. As the court in Penn. Title points out, the Supreme Court's
decision in Kmart delineated the scope of the “properly filed
requirement.” See Penn. Title, 648 F.Supp.2d at 678 (finding that,
pursuant to Kmart, filed rate “doctrine does not apply where improperly
filed rates: (1) make it impossible for the purchaser to calculate the rate
to be charged [...]; or (2) are void per se under a statutory or regulatory
scheme”). The Kmart Court held that “neither procedural irregularity nor
unreasonableness nullifies a filed rate;....” Kmart, 511 U.S. at 441, 114
S.Ct. 1702. Courts in this circuit have relied on this holding in Kmart to
support the conclusion that a rate that is merely improperly filed does
not render the filed rate doctrine inapplicable. See, e.g., In re Hawaiian
& Guamanian Cabotage Antitrust Lit., 647 F.Supp.2d 1250, 1265-67
(W.D.Wash.2009). Indeed, if, as was held in County of Stanislaus v.
Pac. Gas & Elec. Co., 114 F.3d 858 (9 Cir.1997), the filed rate doctrine
bars a plaintiff's recovery where the rates filed were deliberately inflated
in a price fixing scheme, there is no logical justification for holding the
filed rate doctrine inapplicable where the defendant's conduct is merely
erroneous. See id. at 1043; See also AT & T Corp. v. JMC Telecom,
LLC, 470 F.3d 525, 535 (3rd Cir.2006) (“there is no fraud exception to
the filed rate doctrine”).The conduct complained of here amounts to the
filing of rates that were technically improper. In the instant case, there
are no agency regulations that invalidate filed rates or tariffs nor is there
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any indication that the misreported data invalidated the minimum rates
calculated by the Secretary as a matter of law. There is nothing in the
statutory scheme that indicates that the misfiling of pricing information
with the USDA invalidates the rates promulgated in FMMO's or makes
the minimum rates for raw milk per se invalid.

Plaintiffs' reliance on E. & J. Gallo Winery v. Encana Corp., 503
F.3d 1027 (9th Cir.2007) (“Gallo ) is similarly unavailing. In Gallo, the
rates in question were based on indices calculated by the publisher of a
trade magazine according to proprietary formulae based on pricing
inputs that were voluntarily submitted by natural gas wholesalers. See
id. at 1031 (discussing the role and origin of the natural gas price
indices). Notwithstanding the degree of separation between actual
administrative oversight by the Federal Energy Regulatory Commission
(“FERC”) and the rates themselves, the Ninth Circuit held that the rates
published in the indices could not be challenged under the filed rate
doctrine to the extent those rates were the result of price inputs from
jurisdictional sales. However, the Gallo court also held that the
defendants in that case had failed to prove that all of the pricing inputs
into the indices were the result of sales subject to FERC's jurisdiction.
Specifically, the Gallo court held that certain sales of natural gas, such
as first sales and so-called “wash trades” were not FERC-authorized
sales and that index rates could be challenged to the extent they reflected
such non-jurisdictional sales. See id. at 1045-1048 (discussing whether
the filed rate doctrine applies to damage claims based on natural gas
price indices).

The facts of the instant case bear little resemblance to those in Gallo.
There is no allegation that any of the pricing inputs in this case were
outside USDA's jurisdiction, nor is there any indication that any portion
of the process by which the rates were established outside USDA's
jurisdiction. The court concludes the filed rate doctrine is not
inapplicable in this case on the ground that the rates filed were
improperly filed.

3. Disapproval of the Rates by the Secretary Due to Defendants’
Mis-filings
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The third reason Plaintiffs advance to support their contention that
the filed rate doctrine should not apply under the particular facts of this
case is that the filed rate doctrine does not apply to rates that are
disapproved by the regulating agency as unreasonable. Plaintiffs'
complaint alleges that Defendants' misreporting of NFDM forward
pricing contracts was discovered on or about April 12, 2007, and that
subsequent correction of the pricing inputs produced corrected prices for
NFDM for the period from April 29, 2006, through April 14, 2007, that
were higher by about two cents per pound than were the prices that had
been calculated using Defendants' erroneous pricing data. These facts
are not disputed by Defendants.It is not disputed that USDA determined
that the rates calculated in the FMMO's between April 29, 2006, and
April 14,2007, were erroneous and that other rates should have applied
based on corrected pricing inputs. It is also true, as Plaintiffs contend,
that filed rates are not enforceable where the regulating agency
disapproves those rates. City of Groton v. Connecticut Light & Power
Co., 662 F.2d 921,931 (2nd Cir.1981). However, as the court in City of
Groton observed, under the filed rate doctrine, rates that have been
published but not acted upon by the regulatory agency may not be
challenged because those rates “are the legal rates until suspended or set
aside.” Id. at 929. Thus, the issue raised by Plaintiffs' argument is not
whether the filed rate doctrine applies to rates that have been
disapproved, rather the issue before the court is whether the disapproval
of rates by the regulating agency can be held by the courts to operate
retroactively. For the reasons that follow, the court concludes that the
USDA's disapproval of rates cannot be applied retroactively by the court
to make the filed rate doctrine inapplicable over the time period in
question.

In Interstate Commerce Comm'n v. American Trucking Ass'n, 467
U.S. 354,104 S.Ct. 2458, 81 L.Ed.2d 282 (1984) (“American Trucking
”), the Supreme Court addressed the issue of whether the Interstate
Commerce Commission (“ICC”) could implement regulations pursuant
to the Motor Carrier Act of 1980, Pub.L. 96296, 94 Stat. 793, that would
allow the ICC to retroactively “reject” filed tariffs “submitted in
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substantial violation of a rate-bureau agreement once that tariff ha[d]
gone into effect.” Id. at 360, 104 S.Ct. 2458. The American Trucking
Court differentiated “rejection” from other actions the ICC could take
with respect to tariffs-such as recision, modification or cancellation-by
noting that “rejection” renders a tariff void ab initio. Id. at 358, 104
S.Ct. 2458. The American Trucking Court held that the ICC was not
empowered under the Motor Carrier Act to reject effective tariffs, id. at
363-364, 104 S.Ct. 2458, but held the ICC could reject a tariff that was
submitted in “substantial violation of rate-bureau agreements.” /d. at
370-371, 104 S.Ct. 2458; see also Cooperative Power Ass'n v. FERC,
739 F.2d 390, 391 n. 3 (8th Cir.1984) (noting the American Trucking
Court “approved retroactive tariff rejection as a sanction for knowing
violation of agreements.”) The Supreme Court later noted in Security
Servs., Inc. v. Kmart Corp., 511 U.S. 431, 441, 114 S.Ct. 1702, 128
L.Ed.2d 433 (1994), that the Court's decision in American Trucking
“held that the [ICC] could retroactively void effective tariffs ab initio
only if the action ‘further[s] a specific statutory mandate of the
Commission’ and is ‘directly and closely tied to that mandate.” ” Id. at
441,114 S.Ct. 1702 (quoting American Trucking, 467 U.S. at 367, 104
S.Ct. 2458).

The case at bar is distinguishable from American Trucking in a
number of critical ways. First, in the instant case, while the DMEA sets
forth procedures for the submission and collection of milk pricing
survey data, there is nothing to indicate a “statutory mandate” that would
be furthered by the retroactive “rejection” of the minimum pricing
structures set forth in the FMMO's in question. Further, even if there
were such a statutory basis for application of the holding in American
Trucking in the context of milk pricing, there is no allegation that the
misreporting alleged against Defendants rises to the level of “knowing
violation” that would justify the rejection of the minimum prices set
forth in the FMMO's. Finally, and most significantly, there is no
indication of the intent of the regulatory agency, in this case the
Department of Agriculture, to establish a disciplinary sanction for
violations of the sort that are alleged against Defendants.

It is highly significant that the action in American Trucking was
brought by an association of haulers as a response and a challenge to the
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announced intent of the ICC to establish the retroactive rejection of
tariffs as a sanction for collusive pricing activities that were specifically
prohibited by the Motor Carrier Act. Here, in contrast, Plaintiff is asking
the court to administer such a sanction on its own, without any
indication of the intent of the Secretary to make such a sanction
generally applicable. While American Trucking stands for the
proposition that a regulatory agency may sanction knowing violation of
established rules governing the filing of tariffs by retroactively rejecting
the filed tariffs, there is absolutely no support for the proposition that
courts could impose such sanctions.

Based on the available authority, the court concludes that American
Trucking constitutes the only exception to the generally established
principle that the impact of the invalidation, recision, modification, or
disapproval of filed rates is prospective only. The court concludes that
the facts of this case are distinguishable from those of American
Trucking and that the holding of American Trucking does not apply in
this case. The court further concludes that it lacks authority to invalidate
minimum rates for raw milk that were in force prior to the time those
rated were disapproved or modified by the Secretary.

The court finds that, contrary to Plaintiffs' assertions, the filed rate
doctrine operates to bar state claims that challenge minimum rates for
raw milk established by FMMO's during the time period in question and
that the application of the filed rate doctrine is not prevented because of
the failure of the USDA to adequately audit pricing inputs or because of
the USDA's ultimate disapproval of those rates. The court further finds
that, because all of Plaintiffs' claims for money damages are state law
claims that challenge the validity of minimum rates approved by the
Secretary those claims are barred by the filed rate doctrine. Plaintiffs'
claims for money damages will therefore be dismissed.

II. Injunctive Relief

The filed rate doctrine does not bar claims for equitable relief.
Georgia v. Pennsylvania R.R. Co., 324 U.S. 439, 65 S.Ct. 716, 89 L.Ed.
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1051 (1945). Plaintiffs' third claim for relief for unfair business practices
under Cal. Bus. & Prof.Code §§ 17200 et seq. includes a request for
injunctive relief. Plaintiffs' claim does not set forth any specifics
regarding what injunctive relief is requested nor can the court guess
what might be warranted given the fact Defendants' erroneous pricing
inputs have been corrected and the rates recalculated. Neither party
addresses Plaintiffs' request for injunctive relief in their pleadings. The
court will therefore dismiss Plaintiffs' request for injunctive relief as
inadequately pled with leave to amend.

CONCLUSION AND ORDER

So long as Plaintiffs' claims for monetary relief are predicated on the
assertion that the prices Plaintiffs received for raw milk were the
minimum prices set in FMMO's approved by the Secretary, and so long
as the basis for Plaintiffs' claims for damages are based on the assertion
that those prices would have been higher but for Defendants'
misreporting of NFDM prices, Plaintiffs' state law claims are barred by
the filed rate doctrine. While the court is mindful that this state of affairs
leaves Plaintiffs without a means of redress under the FAC, the court
observes that the non-justiciability of Plaintiffs' claims for monetary
damages is the price the filed rate doctrine extracts for the administration
of a scheme of federal price supports that provides necessary market
security for milk producers. Because the filed rate doctrine renders
Plaintiffs' state law claims for money damages non-justiciable under the
currently-pled facts, the court declines to address Defendants' other
grounds for dismissal.“If a complaint is dismissed for failure to state a
claim, leave to amend should be granted unless the court determines that
the allegation of other facts consistent with the challenged pleading
could not possibly cure the deficiency.” Schreiber Distributing Co. v.
Serv-Well Furniture Co., Inc., 806 F.2d 1393, 1401 (9th Cir.1986). The
claims for money damages Plaintiffs have alleged are non-justiciable
under the facts that have been alleged in the FAC. Because the filed rate
doctrine applies narrowly to bar only claims that are based on minimum
prices paid for raw milk, the court is not willing at this point to make the
determination that there are no other facts that Plaintiffs could possibly
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plead that would cure the deficiency. Further, as noted, the court cannot
determine at this point that there is no non-money equitable remedy
available to Plaintiffs. For that reason the FAC will be dismissed with
leave to amend.

The court is also mindful that the filed rate doctrine consists of a
body of law that has been the subject of conflicting interpretations. The
court will therefore give favorable consideration to the motion of either
party for interlocutory appeal on the issue of whether the filed rate
doctrine bars Plaintiffs' claims in this case.

THEREFORE, Defendants' motion to dismiss Plaintiffs First
Amended Complaint in its entirety is hereby GRANTED. Plaintiffs' First
Amended Complaint is hereby DISMISSED in its entirety. Leave to
amend is granted. Any amended complaint or motion for interlocutory
appeal shall be filed and served not later than thirty (30) days from the
date of service of this order.

IT IS SO ORDERED.

VAQUERIA TRES MONJITAS, INC.; SUIZA DAIRY, INC. v.
CYNDIA E. IRIZARRY-ADMINISTRATOR, JOSE O.
FABRE-LABOY - SECRETARY; INDUSTRIA LECHERA DE
PUERTO RICO, INC. (INDULAC), PUERTO RICO DAIRY
FARMERS ASSOCIATION, VAQUERIA TRES MONJITAS, INC.
Nos. 07-2240, 07-2369.

Decided March 11, 2010.

(Cite as: 360 Fed.Appx. 451, 2010 WL 107340 (C.A.4 (N.C.))).
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HOWARD, Circuit Judges.
ORDER OF COURT

The petition for rehearing having been denied by the panel of judges
who decided the case, and the petition for rehearing en banc having been
submitted to the active judges of this court and a majority of the judges
not having voted that the case be heard en banc, it is ordered that the
petition for rehearing and the petition for rehearing en banc be denied.
TORRUELLA, Circuit Judge (Concurring in the denial of en banc
review).

Although “the difference between the type of relief barred by the
Eleventh Amendment and that permitted under Ex parte Young will not
in many instances be that between day and night,” Edelman v. Jordan,
415 U.S. 651, 667,94 S.Ct. 1347, 39 L.Ed.2d 662 (1974), I believe that
the panel opinion in this case is eminently correct in holding that the
Eleventh Amendment does not bar the relief afforded by the district
court. This ruling is correct because it is consistent with well-established
precedent that places decisive weight on the impact a judgment has on
the state treasury. See Hess v. Port Auth. Trans-Hudson Corp., 513 U.S.
30,49, 115 S.Ct. 394, 130 L.Ed.2d 245 (1994) ( “[T]he vast majority of
Circuits ... have concluded that the state treasury factor is the most
important factor to be considered ... and, in practice, have generally
accorded this factor dispositive weight”) (first alteration in the original)
(internal quotation marks omitted); Libby v. Marshall, 833 F.2d 402,
406 (1st Cir.1987)(stating that “[t]he damage the Eleventh Amendment
seeks to forestall is that of the state's fisc being subjected to a judgment
for compensatory relief”). In this case the Eleventh Amendment poses
no bar to relief because there is simply no impact on the state fisc, at
present or in the future.In our November 23, 2009 opinion, we affirmed
the district court's grant of a preliminary injunction against the Milk
Industry Regulation Administration for the Commonwealth of Puerto
Rico (“ORIL” by its Spanish acronym). In its opinion and order, the
district court found that Plaintiffs had shown a likelihood of success on
the merits of their claim that ORIL put into place an arbitrary and
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discriminatory regulatory scheme that violated the Due Process, Equal
Protection and Takings clauses of the United States Constitution. As part
of the preliminary injunction, the district court directed ORIL to adopt
a regulatory mechanism to compensate Plaintiffs for the deficient rate of
return that was imposed by ORIL's regulatory scheme from the year
2003. In compliance with the district court's injunctive order, ORIL
adopted an administrative order which directed that 1.5 cents from the
sale of each quart of milk be earmarked for the purpose of complying
with the regulatory accrual mechanism. That is, the money used to
comply with the district court's injunction would be paid by the
consumers of milk in Puerto Rico. ORIL also adopted Regulation No.
12, which established that the monies raised from the sale of milk be
deposited in a special account within the Milk Industry Development
Fund.'

The dissent from denial of en banc review argues that the injunction
issued by the district court contravenes the strictures of the Eleventh
Amendment because it makes the Commonwealth liable for payment of
monetary relief. There is no basis in the record for this conclusion. The
dissent bases this conclusion on two mistaken assumptions: (1) that the
monies raised by the regulatory accrual are public funds and (2) that the
Commonwealth is or would be required to expend public funds or
resources to compensate Plaintiffs. I write separately to dispel these
assumptions and to clarify that the Commonwealth's dignitary and fiscal
interests are not implicated in this case as to require this court to
conclude that sovereign immunity poses a bar to relief.

The dissent suggests that funds deposited in the Milk Industry
Development Fund are considered public funds of the Commonwealth,
and that therefore, the monies deposited in the special account should be
considered public funds. However, we are dealing in this case with

' The Fund was created to “promot[e] the production, sale, processing and
consumption of fresh milk and its byproducts, and ... any other activity necessary for the
advancement of the milk industry.” P.R. Laws Ann. tit. 5, § 1099. It is “supported by
contributions from milk producers at the rate of one-half (1/2) cent for each quart of
milk produced and accepted by the processors for pasteurizing.” Id.
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monies paid by consumers of milk which can only be used for the
purposes designated by the injunction. There is no indication that the
funds deposited in the special account would be or can be commingled
with the Commonwealth's general revenues, or with the monies
deposited in the Milk Industry Development Fund according to the law.
More importantly, the Defendants have not argued on appeal that the
monies raised by the regulatory accrual are public in nature. On the
basis of the record before us, it is therefore impermissible to suggest, as
the dissent does, that the injunction reaches the Commonwealth's funds.

Secondly, there is simply no indication in the record or in the
Regulations adopted by ORIL that an eventual judgment ordering
disbursal of the monies raised pursuant to the regulatory accrual would
be satisfied by public funds or that the Commonwealth's resources
would be affected if in due course the Plaintiffs are found entitled to the
monies raised by the regulatory accrual.’ Neither the Commonwealth nor
ORIL have been adjudged responsible for contributing funds to the
special account, and the contributions made to the account are kept
separate from the Commonwealth's general revenues and from the Milk
Industry Development Fund's monies. Thus, the revenues raised by the
regulatory accrual are special funds that do not make the
Commonwealth the real party in interest for Eleventh Amendment
purposes. See Hudson v. City of New Orleans, 174 F.3d 677, 689 (5th
Cir.1999) (reasoning that, for Eleventh Amendment purposes, the fact
that an entity receives state funds which are earmarked for specific or
special purposes counsels against finding that the state would be
responsible for the entity's debts and obligations); Brown v. Porcher,
660 F.2d 1001, 1006-07 (4th Cir.1981) (holding that the Eleventh
Amendment posed no bar to compensation payable from South
Carolina's unemployment compensation fund which was a special fund
“insulated” from public monies and separately financed). Cf. Austin v.

? The intricacies of the regulatory mechanism that Defendants adopted have not been
challenged by the parties. Defendants have not argued on appeal or in their petition for
rehearing en banc, that the regulatory mechanism forces the Commonwealth to expend
public funds or resources in violation of the Eleventh Amendment. Therefore, any
arguments raised by the dissent sua sponte regarding the details of the regulatory accrual
are insufficient to justify rehearing in this case.
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Berryman, 862 F.2d 1050, 1056 (4th Cir.1988) (holding that the
Eleventh Amendment barred monetary relief against Virginia's
unemployment compensation fund which was “integrated” into the
state's treasury).

The fact that the special account was created within the Milk Industry
Development Fund is insufficient to conclude that the Commonwealth
would be required to expend state funds to comply with the injunction.
The Commonwealth simply has not been required to appropriate its
funds to comply with the regulatory accrual, and given that the funds
deposited in the special account are earmarked to comply with the
regulatory mechanism, there is no basis to conclude that a final
judgment in favor of Plaintiffs would amount to a judgment against the
Commonwealth.’

The dissent rightly cautions that the analysis of an entity's entitlement
to sovereign immunity should not be transformed into a formalistic
inquiry. However, the dissent mistakenly criticizes the panel for
engaging in this type of inquiry. Far from adopting a formalistic
approach towards Eleventh Amendment analysis, the panel's decision
considers, from a practical perspective, the Commonwealth's immediate
and ultimate liability and holds that sovereign immunity poses no bar to
the relief ordered by the district court, precisely because the
Commonwealth was not adjudged liable for payment of a monetary
judgment, or held in any fashion subsidiarily responsible for providing
the funds that nurture the special account.

Likewise, the dissent errs in asserting that the panel's decision is
inconsistent with the Supreme Court's decision in Regents of the
University of California v. Doe, 519 U.S. 425, 117 S.Ct. 900, 137
L.Ed.2d 55 (1997). In Doe, the Supreme Court held that the Eleventh
Amendment barred a claim for monetary relief against the State of

* In fact, the precise compensation that Plaintiffs will be entitled to receive has not
been determined as of yet, nor can it be gleaned from the record that the Commonwealth
will bear any type of subsidiary monetary liability in this case. Thus, any contention that
such an impermissible outcome is within the realm of possibility on the present record,
is beyond speculation.
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California, even though the damages would be paid by a third party. For
Eleventh Amendment purposes, the Supreme Court found it irrelevant
that the State of California had been relieved of its obligation to pay a
judgment because a third party would cover the state's liability. In Doe,
the State of California assumed an obligation upon a finding of liability.
In contrast, the district court has never adjudged the Commonwealth
liable for monetary relief in this case. Thus, while the Supreme Court
clarified in Doe that the state's potential legal liability was the relevant
factor in the Eleventh Amendment question regardless of the possibility
of third-party indemnification, in this case the Commonwealth has not
been held legally or potentially liable for compensatory damages. That
is, the consumers of milk in Puerto Rico are not relieving the
Commonwealth of its liability, since the Commonwealth has not been
adjudged liable for the type of compensatory damages that the State of
California was potentially liable for in Doe.* Rather than contravening
our panel decision, the Supreme Court's decision in Doe supports the
conclusion that where there is no basis to find that the state is potentially
liable for monetary compensation, the Eleventh Amendment poses no
bar to relief, such as the one ordered by the district court in this case.
Doe established that the state's legal liability is a crucial
consideration in Eleventh Amendment analysis. But that liability is
inextricably bound to the overriding question of whether the state would
be “legally and practically” required to pay a monetary judgment. See
Hess, 513 U.S. at 51, 115 S.Ct. 394 (stating, that where “legally and
practically” the state would not be required to cover the entity's
indebtedness, “the Eleventh Amendment's core concern is not
implicated”). In this case, however, it is pure speculation to state that the
Commonwealth is legally, practically or potentially bound to expend
funds in the event that the monies raised from milk sales prove
insufficient to compensate the milk producers. Unlike Doe where the

* The Supreme Court's decision in Doe is distinguishable because it dealt with an
indemnification agreement between the State and a third party. This contractual
relationship had nothing to do with the relationship between the state and the plaintiff
who sought relief against the state in federal court. That is, the presence of third-party
indemnitor in Doe failed to alter the state's liability towards the plaintiff.
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State of California was considered to be potentially liable to plaintiffs,
the Commonwealth's liability in this case is speculative in nature. As I
have stated, the funds used to comply with the district court's injunction
are raised from the price consumers pay for milk and the revenues are
kept in a special account which is segregated from the Commonwealth's
funds. Rather than imposing potential liability on the Commonwealth or
its agencies, this regulatory mechanism imposes an obligation on the
consumers of milk and carefully shields the Commonwealth's funds and
resources from potential liability. Therefore, the dissent's claim that the
Commonwealth would be required to pay a monetary judgment is
speculative and is insufficient to conclude that the district court's order
violates the Eleventh Amendment.

Pursuant to the Supreme Court's decision in Doe, the issue of
whether a monetary judgment against a state official is enforceable
against the state is still a crucial consideration in Eleventh Amendment
analysis. 519 U.S. at 430, 117 S.Ct. 900 (explaining that the Court in
Hess “focused particular attention” on the fact that the states would not
have been obligated to pay the judgment). See, e.g., Fresenius Med.
Care Cardiovascular Res. Inc.v. P.R. & Caribbean Cardiovascular Ctr.
Corp., 322 F.3d 56, 65 (1st Cir.2003)(explaining that the vulnerability
of the state's purse is a salient factor in Eleventh Amendment
arm-of-the-state analysis and stating that where it is clear that the state's
treasury is not at risk, the control exerted by the state over the entity
does not entitle the state to immunity); Metcalf & Eddy, Inc. v. Puerto
Rico Aqueduct & Sewer Auth., 991 F.2d 935, 939 (1st Cir.1993)(“The
Eleventh Amendment's primary concern is to minimize federal courts'
involvement in disbursal of the state fisc.”). Thus, the panel's opinion is
consistent with settled precedent that examines an entity's entitlement to
sovereign immunity through the prism of the financial burden actually
or potentially imposed on the state.

Finally, the dissent mistakenly contends that the panel's decision
ignores the Commonwealth's dignitary interests, which are protected by
the Eleventh Amendment. In examining the contours of the state's
sovereign immunity, the Supreme Court has explained that the Eleventh
Amendment confirms the very essence of the principle of dual
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sovereignty embedded in the nation's constitutional structure. Blatchford
v. Native Vill. of Noatak & Circle Vill., 501 U.S. 775, 779, 111 S.Ct.
2578, 115 L.Ed.2d 686 (1991). Though the injunction requires ORIL to
adopt the regulatory mechanism, ORIL was not stripped of its power to
set the price of milk and to regulate the Milk Industry. Given that ORIL
retains control over the milk industry, the panel rightly concluded that
the regulatory accrual has not burdened the Commonwealth's entitlement
to respect as a sovereign entity in a manner that contravenes the
Eleventh Amendment.

In sum, the panel's decision in this case evaluates the substance of the
relief afforded by the district court and draws the line against the
application of sovereign immunity. This case simply does not involve
a monetary award against the state that burdens the state's treasury, nor
does it implicate the Commonwealth's dignitary interests in a manner
offensive to the Eleventh Amendment. I therefore concur with the
majority in denying en banc review.

LYNCH, Chief Judge, dissenting from the denial of en banc review.

With the greatest respect for my colleagues, 1 disagree with the
decision to deny en banc review and think the serious issues raised
deserve greater attention from this court and, failing that, from the
Supreme Court.Review en banc is sought by defendant state officials
from Puerto Rico's Milk Regulatory Board (Spanish acronym “ORIL”),
and the Commonwealth's Secretary of Agriculture, on the ground that
the Eleventh Amendment prohibits the remedy ordered by the district
court and affirmed by the panel. That remedy was an injunction that
forces the Administrator of ORIL, a state administrative agency, to
retroactively compensate plaintiffs for the profits they say ORIL
deprived them of from 2003 to the time the injunction went into effect
in 2007. Under that compulsion the defendant state officials imposed a
new surcharge on consumers, the funds from which go into a
state-administered public fund and are to be used for the sole purpose of
paying plaintiffs for their compensatory damages. Surely this raises
significant Eleventh Amendment immunity concerns.

The panel held that there is no Eleventh Amendment bar because the
relief took the form of an injunction and the injunction did not force the
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Commonwealth to satisfy the judgment with funds directly paid from or
funneled through the state treasury. That is not, in my view, the
appropriate test under the Supreme Court's Eleventh Amendment
jurisprudence, and it will lead to federal court orders designed to evade
the requirements of the Eleventh Amendment.

I believe the panel has misread Hess v. Port Authority Trans-Hudson
Corp., 513 U.S. 30, 115 S.Ct. 394, 130 L.Ed.2d 245 (1994), and has
done so in a way which is inconsistent with more than a decade's worth
of subsequent Supreme Court precedents, including Regents of the
University of California v. Doe, 519 U.S. 425, 117 S.Ct. 900, 137
L.Ed.2d 55 (1997), and Federal Maritime Commission v. South
Carolina State Ports Authority, 535 U.S. 743, 122 S.Ct. 1864, 152
L.Ed.2d 962 (2002), as well as our circuit precedent in Fresenius
Medical Care Cardiovascular Resources, Inc. v. Puerto Rico and the
Caribbean Cardiovascular Center Corp., 322 F.3d 56 (2003), and
precedent from other circuits. The importance of this issue and its stakes
for the states in the many cases in which individuals seek compensation
for past constitutional violations make this, in my view, a case
warranting en banc review. The issues raised are admittedly difficult,
and there is no Supreme Court case directly on point.

I. Facts

Like many states in the United States, the Commonwealth of Puerto
Rico extensively regulates its dairy industry. ORIL, a division of the
Puerto Rican Department of Agriculture, is the relevant administrative
agency performing this function. Through its regulations, ORIL controls
all aspects of the Puerto Rican milk industry. See generally J.W.
Gruebele and L.F.C. Barahona, Growth of the Dairy Industry in Puerto
Rico, 14 Illinois Agric. Econ. 32 (1974). Among the ways it does so are
by setting the price Puerto Rican consumers pay for processed fresh
milk, the margins that all domestic dairy farmers, milk processors,
retailers, and distributors receive from the consumer price, and the
internal price that milk processors pay to buy raw milk from dairy
farmers. See P.R. Laws Ann. tit. 5, §§ 1096, 1107.The plaintiffs, Puerto
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Rico's two fresh milk processors, brought a civil rights suit under 42
U.S.C. § 1983 against the Administrator of ORIL and the Secretary of
Agriculture in their official capacities, claiming that ORIL's pricing
scheme was unconstitutionally arbitrary and had, since 2003, deprived
them of profits to which they were entitled.”  Plaintiffs' requested relief
included “a temporary mechanism for plaintiffs to recover the losses
they have experienced on account of the unconstitutional regulation
herein under attack.”

On July 13, 2007, the federal district court of Puerto Rico held that
since 2003, ORIL's price scheme had been violating the Due Process
Clause, the Equal Protection Clause, the dormant Commerce Clause, and
the Takings Clause of the United States Constitution. See Vaqueria Tres
Monjitas v. Fabré Laboy, No. 04-1840 (D.P.R. July 13, 2007). It issued
a preliminary injunction which provided in relevant part:

The Administrator [of ORIL] is ordered to adopt a temporary
mechanism that will allow the processors to recover the new rate of
return they are entitled to (whatever that may be) for the year 2003 (base
cost year of the present [price] structure) and up to the day when they
begin to recover said rate based on the new regulatory standards and
corresponding order. The Administrator may so act through regulatory
accruals, special temporary rates of return or any other available
mechanism of his choosing. The period for this special recovery shall be
reasonably determined by the Administrator. The Administrator will
hold hearings for this purpose with the participation of plaintiffs, and all
parties within the milk industry, within a period of thirty (30) days of
this Opinion and Order. A decision of the Administrator shall follow
promptly. /d. at 102 (emphasis added).

The panel depicts the regulatory accrual mechanism ORIL adopted
pursuant to this injunction as an informal remedy that would not require
any state action beyond the initial price order and would not be collected

* Specifically, plaintiffs claimed that since 2003, ORIL had used outdated economic
data and had unfairly favored dairy farmers and other entities at the expense of fresh
milk processors when formulating the annual pricing schemes for the milk industry.
Plaintiffs claimed they were therefore unable to obtain reasonable profits. They alleged
violations of, inter alia, the Due Process Clause, the Equal Protection Clause, and the
Takings Clause.
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or retained by the Commonwealth. See Vaqueria Tres Monjitas, 587
F.3d at 479. The facts do not support that characterization. ORIL
promulgated the regulatory accrual mechanism through a formal
regulation and administrative order subject to Puerto Rico's Uniform
Administrative Procedure Act, P.R. Laws Ann. tit. 3, § 2121 ef seq. Like
a tax, the mechanism raises revenue through a method available only to
sovereigns. It also entails extensive state involvement well beyond the
promulgation of the initial price order.

The regulatory accrual mechanism works as follows. On April 17,
2008, after nine months and 375 docket entries' worth of further
litigation over the terms of the injunction, ORIL issued a regulation and
administrative order setting forth the details of the mechanism. The
regulation created a special fund (called “the reserve for the eventual
compensation for losses caused to the processing plants by the previous
regulations”) out of which plaintiffs' past losses were to be paid. ORIL
did this by adding the regulatory accrual as one of the costs to be
included in determining the new price of milk that consumers would pay
in Puerto Rico. “This contribution for the abovementioned
compensation,” the regulation continued, “shall be retained and
deposited in a special account in the Milk Industry Development Fund,
which will keep and manage the special account in compliance with the
orders it receives from the administrator of [ORIL].” ¢

In an accompanying administrative order, ORIL also set a new price
structure for the consumer price of fresh milk in Puerto Rico.’

¢ The Milk Industry Development Fund (Spanish acronym “FFIL”) was established
to promote the fresh milk industry. It is administered by an Administrative Board
chaired by the Administrator of ORIL, and by law, “[a]ll monies in the Fund ... shall be
acknowledged as depositories of funds of the Commonwealth of Puerto Rico, but they
shall be kept in an account or accounts under the name of the Fund.” P.R. Gen. Laws.
Ann. tit. 5, § 1099(e). Thus, Puerto Rican law characterizes the funds in the account as
funds of the Commonwealth of Puerto Rico.

7 Specifically, the new price structure set the consumer price of fresh milk in Puerto
Rico ($1.32) and divided the revenues per quart among retailers ($0.09), distributors
($0.02), fresh milk processors ($0.39), dairy farmers ($0.805), the new cost to ORIL of

(continued...)
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Originally, ORIL, pursuant to an agreement with plaintiffs, determined
that 1.25 cents from every quart of milk sold to consumers would go into
the special account for plaintiffs' compensation. A July 22, 2008 ORIL
regulation increased that amount to 1.50 cents per quart. Under
compulsion of the injunction, in August 2008, ORIL and plaintiffs also
agreed that plaintiffs would be compensated out of the fund for their past
damages from December 31, 2002 to December 31, 2007, but did not
reach the issue of prospective compensation for 2008. These regulations
and administrative orders were subject to the formal requirements of
Puerto Rico's Uniform Administrative Procedure Act, including a notice
and comment period.

I1. Legal Analysis

When a state official is sued in his or her official capacity but the
state is the true party in interest, the suit is barred under the Eleventh
Amendment and the state cannot be subject to such a suit without its
consent. See Edelman v. Jordan, 415 U.S. 651, 663,94 S.Ct. 1347, 39
L.Ed.2d 662 (1974). “Relief that in essence serves to compensate a party
injured in the past by an action of a state official in his official capacity
that was illegal under federal law” is a classic example of what the
Eleventh Amendment prohibits. Papasan v. Allain, 478 U.S. 265, 278,
106 S.Ct. 2932, 92 L.Ed.2d 209 (1986). This is so irrespective of
whether “the relief is expressly denominated as damages.” Id. “[I]f the
relief is tantamount to an award of damages for a past violation of
federal law, even though styled as something else,” the Eleventh
Amendment prohibits it. /d. There can be no doubt that the injunction at
issue makes the Commonwealth, through one of its administrative
agencies, liable for retrospective monetary relief. By its terms, the
injunction is directed against the Administrator of ORIL, an
administrative agency within the Department of Agriculture that Puerto
Rico has clearly structured as an arm of the state. See Fresenius, 322

’(...continued)
“future audits and regulatory activities” ($0.0025), and the special account contribution
for regulatory accrual ($0.0125).
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F.3d at 65. It is equally clear that the regulatory accrual compelled by
the injunction is retrospective, not prospective.® Plaintiffs, the district
court, and subsequent ORIL regulations implementing the injunction
have all characterized the regulatory accrual as a way to allow plaintiffs
to recover the past profits they say they lost between 2003 and the time
of the injunction. It appears indistinguishable from “the award, as
continuing income rather than as a lump sum, of an accrued monetary
liability,” which the Supreme Court has long characterized as
retrospective monetary relief barred by the Eleventh Amendment.
Papasan, 478 U.S. at 281, 106 S.Ct. 2932 (internal quotation marks and
emphasis omitted); Edelman, 415 U.S. at 668, 94 S.Ct. 1347 (holding
that payment of state funds as compensation to plaintiffs whose benefits
were delayed by slow processing times was “indistinguishable in many
aspects from an award of damages against the State”); see also Whalen
v. Mass. Trial Court, 397 F.3d 19,29-30 (1st Cir.2005) (holding that the
restoration of service credit following past termination is impermissible
retrospective compensation); Fla. Ass'n of Rehab. Facilities, Inc. v. Fla.
Dep't of Health & Rehab. Servs., 225 F.3d 1208, 1220-21 (11th
Cir.2000) (holding that an injunction “to prescribe a set of standards
upon which Defendants are to provide reimbursement for inadequate
past and future payments” is barred).

The panel opinion nonetheless held that the Eleventh Amendment is

¥ The district court clearly erred when it characterized the relief as “prospective
injunctive relief against the Defendants to avoid insolvency” as opposed to retrospective
compensatory relief. See Vaqueria Tres Monjitas, No. 04-1840, slip op. at 13-14 (D.P.R.
Oct. 2, 2006) (order denying motions to dismiss). Plaintiffs say the regulatory accrual
is really prospective because its purpose is to rebuild plaintiffs' capital base and no
pricing structure, going forward, would be effective without this step. But that argument
would open the floodgates to retrospective compensation in almost any situation. The
panel opinion assumed this relief was retrospective and rested its holding on the theory
that retroactive compensatory relief that does not come directly from the state treasury
does not violate the Eleventh Amendment. Vaqueria Tres Monjitas, 587 F.3d at 478.
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not an issue because the “state treasury” is not involved.” That
conclusion, to my mind, is doubtful. First, the conclusion assumes that
if third parties-here, consumers-provide the funds the Commonwealth
uses to compensate plaintiffs and the payments are not made directly out
of the state treasury, the state's Eleventh Amendment interests are not
involved. Second, the conclusion assumes that payments from an
administrative fund created and maintained as public funds do not
involve the state's fisc.

Plaintiffs' position misinterprets the holdings of Parella v. Retirement
Board of Rhode Island Employees' Retirement System, 173 F.3d 46 (1st
Cir.1999), and Tenoco Oil Co., Inc. v. Department of Consumer Affairs,
876 F.2d 1013 (1st Cir.1989). Parella did not hold that the Eleventh
Amendment allows the recovery of just compensation for temporary
takings despite its retrospective nature. It was instead concerned with the
complications such a position could pose for courts if Steel Co. v.
Citizens for a Better Environment, 523 U.S. 83, 118 S.Ct. 1003, 140
L.Ed.2d 210 (1998), were interpreted to require courts to reach Eleventh
Amendment questions before other dispositive issues. 173 F.3d at 56-57.
Tenoco mentioned First English only in passing and disposed of the case
on the ground that permanent injunctions should not be imposed prior
to final administrative actions. 876 F.2d at 1028-29.

In any event, First English did not squarely present an Eleventh
Amendment question, since it involved a suit against a county, which
cannot invoke Eleventh Amendment immunity. 482 U.S. at 308, 107
S.Ct. 2378. And in the analogous context of compensation for reverse
condemnation claims, we have stated that the Eleventh Amendment bars
federal courts from granting this relief. See Citadel Corp. v. P.R.
Highway Auth., 695 F.2d 31, 33 n. 4 (1st Cir.1982); see also Seven Up
Pete Venture v. Schweitzer, 523 F.3d 948, 954-56 (9th Cir.2008)

? Plaintiffs suggest in the alternative that First English Evangelical Lutheran Church
v. County of Los Angeles, 482 U.S. 304, 107 S.Ct. 2378, 96 L.Ed.2d 250 (1987), held,
and our caselaw supports, the proposition that retroactive compensation for a Takings
Clause claim is an exception to the Eleventh Amendment's usual bar on retrospective
relief. The panel opinion rests instead on the ground that the regulatory accrual was an
equitable remedy because there was no formal award of damages. Vaqueria Tres
Monjitas, 587 F.3d at 479-80.
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(holding that the Eleventh Amendment bars retroactive compensation
both under the Takings Clause and for reverse condemnation claims
under the Due Process Clause).

Third, the panel opinion, in my view, most likely departs from
precedent when it holds that the Eleventh Amendment is not involved
when the Commonwealth is ordered to raise money from individuals
through mechanisms other than a general tax that produces funds for the
state treasury. This provides an easy mechanism for evasion of the
Eleventh Amendment. A key purpose of the Eleventh Amendment is to
protect the state's dignitary interests in how it chooses to impose
surcharges, fees, and alternatives to taxation to provide funds for public
purposes.

Whether an action in practice aims to recover money from a state, in
violation of the Eleventh Amendment, is a functional question, and
Regents of the University of California v. Doe, 519 U.S. 425,117 S.Ct.
900, 137 L.Ed.2d 55 (1997), expressly rejected the argument that
Eleventh Amendment immunity turns upon “a formalistic question of
ultimate financial liability.” /d. at 431, 117 S.Ct. 900. Instead, “it is the
entity's potential legal liability, rather than its ability or inability to
require a third party to reimburse it, or to discharge the liability in the
first instance, that is relevant.” Id.

Thus, Doe held that the Eleventh Amendment barred a suit against
the University of California, an arm of the state, that made the entity
legally liable for compensatory relief even though the judgment would
not, in practice, be paid by the state because of an indemnity
arrangement.'’ Id. at 426, 117 S.Ct. 900. Perhaps Doe is no more than
a variation on the usual collateral source rule, but I am doubtful it is so
limited.

' Another circuit, applying Doe, has rejected the claim that the Eleventh
Amendment is not implicated so long as a judgment against a state does not require any
new expenditures from the state treasury. “[T]he proper inquiry is not whether the state
treasury would be liable in this case, but whether, hypothetically speaking, the state
treasury would be subject to ‘potential legal liability’ if the [source in question] did not
have the money to cover the judgment.” Ernst v. Rising, 427 F.3d 351, 362 (6th
Cir.2005) (en banc). The panel opinion puts our circuit in conflict with the Sixth Circuit.
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The injunction orders the Administrator of ORIL to use the state's
regulatory, revenue-raising powers to satisfy plaintiffs' demand for
compensation for lost profits from 2003 to the time of the injunction,
and ORIL adopted the regulatory accrual mechanism to comply with the
injunction. The only reason this mechanism exists is to recover enough
money so that plaintiffs get four years' worth of past lost profits. The
mechanism is an option ORIL can use to satisfy the judgment only
because the Commonwealth's powers over the milk industry in Puerto
Rico are so extensive. The fact that the payments may not already have
been made is irrelevant. And if this mechanism failed-if, for instance,
consumers bought less fresh milk in response to the raised prices and the
regulatory accrual failed to accumulate the significant sums needed to
repay plaintiffs-there is no indication ORIL would not still be on the
hook for plaintiffs' lost profits. The prospect of such liability may well
be enough to make the Eleventh Amendment a shield. See Doe, 519 U.S.
at 431, 117 S.Ct. 900; see also Fed. Maritime Comm'n., 535 U.S. at
766-67,122 S.Ct. 1864.

When a state raises revenues through the methods available to it as
a sovereign-including taxation and regulatory orders-rather than by
withdrawing existing funds in the state treasury, this surely does not
remove the Eleventh Amendment's protections. Either way, the state fisc
is affected because the state is being required “to use its own resources”
to replace the original source of the plaintiffs' profits. Papasan, 478 U.S.
at 281, 106 S.Ct. 2932. The regulatory accrual ORIL has adopted under
compulsion by the district court essentially imposes a tax on Puerto
Rican consumers: it increases the overall price of milk to consumers and
channels 1.50 cents from every quart to compensate the plaintiffs for
their lost profits. ORIL then sequesters this money in an account in the
FFIL, not unlike the way tax revenues are collected.'" The fact that the

""'Indeed, the regulatory accrual mechanism here functions similarly to the pricing
scheme Massachusetts imposed to charge milk dealers additional money for the benefit
of in-state dairy farmers in West Lynn Creamery, Inc. v. Healy, 512 U.S. 186, 114 S.Ct.
2205,129 L.Ed.2d 157 (1994). Under that mechanism, Massachusetts, which at the time
exercised considerable regulatory control over in-state milk prices, ordered every milk
dealer operating in Massachusetts to make a monthly payment into the “Massachusetts

(continued...)
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special account in the FFIL was created to comply with the injunction
and that the money in the account was never previously held by the state
is irrelevant. “Where [the state] gets the money to satisfy a judgment is
no concern of the plaintiff or the court; what matters is that the judgment
runs against the state.” Paschal v. Jackson, 936 F.2d 940, 944 (7th
Cir.1991) (internal quotation marks omitted).

Moreover, the injunction does force the Commonwealth to expend
funds from its own public funds to pay plaintiffs' lost profits.'> Under the
regulatory accrual mechanism, the money collected from consumers
goes into a special account in the FFIL that is controlled and
administered by ORIL for eventual disbursal to plaintiffs. And all
monies stored in the FFIL are, as a matter of Puerto Rican law,
considered depositories of the Commonwealth. This is plainly relief that
reaches the state fisc.

The fact that this is a special fund and not intermingled with the
Commonwealth's general revenues does not remove Eleventh
Amendment scrutiny. Reliance on this fact again elevates form over
substantive reality. Doe certainly suggests that this kind of distinction
is irrelevant. Even before Doe, the Supreme Court had long suggested
that the definition of a state “treasury” includes segregated funds held in
special accounts, not just the state's general revenue accounts. See, e.g.,
Kennecott Copper Corp. v. State Tax Comm'n, 327 U.S. 573, 576, 66
S.Ct. 745,90 L.Ed. 862 (1946); Great N. Life Ins. Co. v. Read, 322 U.S.
47, 52-53, 64 S.Ct. 873, 88 L.Ed. 1121 (1944); see also Esparza v.

'(...continued)
Dairy Equalization Fund,” a special account, which was then distributed to
Massachusetts producers every month. /d. at 190-91, 114 S.Ct. 2205. The Supreme
Court described this pricing scheme as “effectively a tax.” Id. at 194, 114 S.Ct. 2205.

"2 Defendants' Eleventh Amendment argument on appeal rested on the theory that
the regulatory accrual effectively made ORIL, an arm of the state, liable for retroactive
compensation. Under defendants' theory, these funds were by definition state funds, and
the issue of whether the regulatory accrual implicates the state treasury is therefore
before us. In any event, questions of Eleventh Amendment immunity can be raised by
this court sua sponte, see Parella, 173 F.3d at 55.
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Valdez, 862 F.2d 788, 794 (10th Cir.1988). This is so even if the source
of the funds came from third parties like the federal government and not
from an existing pool of state money. See, e.g., Paschal, 936 F.2d at
944. Practical considerations also favor this approach. Defining the
state's “treasury” to mean money in a state's general revenues account
and not elsewhere would turn the Eleventh Amendment into an exercise
in forensic accounting. I admit that this case may be viewed as another
example of a “spectrum” problem. What is involved is not a tax but an
administrative surcharge. But the Court, understandably, has preferred
harder, bright line rules.

The panel's legal analysis of the Eleventh Amendment issue also
seems to me to ignore another state interest the Supreme Court has
identified. The Court has held that a single-minded focus on whether
relief comes directly from the state treasury or otherwise threatens states'
financial welfare “reflects a fundamental misunderstanding of the
purposes of sovereign immunity.” Fed. Maritime Comm'n, 535 U.S. at
765, 122 S.Ct. 1864. The Eleventh Amendment “serves the important
function of shielding state treasuries,” but “the doctrine's central purpose
is to accord the States the respect owed them as joint sovereigns,” and
that broader concern must inform the analysis'’. Id. (internal quotation
marks omitted); see also id. at 760, 122 S.Ct. 1864.

My concern is not with some collection of vague interests which
might be labeled “dignitary” interests. It is plain that the power to
tax-and presumably analogous regulatory means of raising revenue-is

"> This is not to say that our inquiry must swing to a single-minded focus only on
whether a given suit offends a state's dignitary interests. As the Supreme Court clarified
in Verizon Maryland, Inc. v. Public Service Commission of Maryland, 535 U.S. 635,122
S.Ct. 1753, 152 L.Ed.2d 871 (2002), whether a suit can proceed under Ex Parte Young
turns on “a straightforward inquiry into whether [the] complaint alleges an ongoing
violation of federal law and seeks relief properly characterized as prospective.” Id. at
645, 122 S.Ct. 1753 (alteration in original) (internal quotation marks omitted). But as
other circuits have concluded, the state's sovereign interests are still relevant to the
analysis and should not be ignored. See, e.g., Virginia v. Reinhard, 568 F.3d 110,119-21
(4th Cir.2009) (considering whether the state's “special sovereign interests” would be
implicated in an Ex Parte Young action by a state administrative agency against state
officials); Union Elec. Co. v. Mo. Dep't of Conservation, 366 F.3d 655, 658 (8th
Cir.2004).
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“central to state sovereignty.” See Dep't of Revenue v. ACF Indus., Inc.,
510 U.S. 332, 345, 114 S.Ct. 843, 127 L.Ed.2d 165 (1994). Surely we
must consider whether these interests are offended when a district court
orders state officials to enact an elaborate regulatory scheme that
imposes surcharges, special fees, or user fees in order to raise and pay
out money in damages rather than simply withdrawing plaintiffs'
retroactive compensation from the state treasury. If courts can evade
Eleventh Amendment constraints by dictating to states that they find
ways in which state officials can use the state's regulatory money-raising
powers to satisfy a money judgment, the Eleventh Amendment's bar
against retrospective monetary relief becomes a nullity.

My concerns are raised against the backdrop that the Court's
refashioning of the interests at stake under the Eleventh Amendment has,
in the wake of Doe and Federal Maritime Commission, reshaped the test
for when an entity is an arm of the state. See Fresenius, 322 F.3d at 63,
67-68 (holding that the arm-of-the-state inquiry depends on a
multi-factor test beginning with the way the state structures an entity and
does not rely exclusively on whether damages against the entity would
be paid from the state treasury); see also Cooper v. Se. Penn. Transp.
Auth., 548 F.3d 296, 301 (3d Cir.2008) (“In light of Doe and FMC, we
held that we can no longer ascribe primary to the [state-treasury] factor
in our sovereign immunity analysis.”) (alteration in original) (internal
quotation marks omitted). We must face up to the way these
transformations in Eleventh Amendment doctrine also affect the
underlying immunity question.

For these reasons, I respectfully dissent from the denial of en banc
review.
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Kevin Shea, Acting Administrator, Animal and Plant Health
Inspection Service, United States Department of Agriculture [hereinafter
the Administrator], instituted this proceeding by filing a Complaint on
June 14, 2007. The Administrator alleges that Ronald Walker, Alidra
Walker, and Top Rail Ranch, Inc. [hereinafter Respondents], violated
the Animal Health Protection Act, as amended (7 U.S.C. §§ 8301-8321)
[hereinafter the Animal Health Protection Act], and the Control of
Chronic Wasting Disease regulations (9 C.F.R. pt. 55) [hereinafter the
Regulations] by restocking their premises, in violation of 9 C.F.R.
§ 55.4. Respondents filed a timely answer on August 8, 2007.

Chief Administrative Law Judge Marc R. Hillson [hereinafter the
Chief ALJ] conducted a hearing in Denver, Colorado, on May 14-15,
2008. Lauren Axley and Darlene Bolinger, Office of the General
Counsel, United States Department of Agriculture, Washington, DC,
represented the Administrator. Brenda L. Jackson, Canon City,
Colorado, represented Respondents. The Administrator called five
witnesses and Respondents called three witnesses, including Ronald
Walker. The parties filed a “Joint Stipulations of Fact” which was
admitted as Joint Exhibit 1 (JX 1). The Chief ALJ admitted 36 exhibits
at the behest of the Administrator (CX) and 6 exhibits at the behest of
Respondents (RX).

On March 20, 2009, the Chief ALJ issued a decision in which he
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found Respondents restocked their elk breeding premises with elk, in
violation of an agreement with the Animal and Plant Health Inspection
Service [hereinafter APHIS]. The Chief ALJ found Respondents’
introduction of reindeer onto the elk breeding premises did not violate
the agreement with APHIS, as the reindeer were not penned in an area
of the elk breeding premises that was the subject of the agreement. The
Chief ALJ assessed Respondents a $20,000 civil penalty for
Respondents’ violations. The Chief ALJ ordered that the $20,000 civil
penalty be offset against the funds that APHIS withheld pending
completion of the depopulation of Respondents’ elk hunting herd.

On April 22, 2009, the Administrator appealed the Chief ALJ’s
decision challenging the holding that Respondents’ introduction of
reindeer onto the elk breeding premises did not violate Respondents’
agreement with APHIS. The Administrator further challenged the Chief
ALJ’s decision to assess a $20,000 civil penalty rather than the
$110,000 civil penalty recommended by the Administrator. For the
reasons set forth in this Decision and Order, infra, I find Respondents’
introduction of the reindeer onto Respondents’ elk breeding premises
violated Respondents’ agreement with APHIS. I assess Respondents a
total civil penalty of $80,000.

Statutory and Regulatory Background

The Animal Health Protection Act authorizes the Secretary of
Agriculture to take actions for “the prevention, detection, control, and
eradication of diseases and pests of animals.” (7 U.S.C. § 8301(1).) The
Animal Health Protection Act is designed to protect, among other things,
animal health, the health and welfare of the people of the United States,
and the economic interests of the livestock industry (7 U.S.C. §
8301(1)(A)-(C)). The powers of the Secretary of Agriculture are broad
and include the authority to seize, quarantine, treat, destroy, or dispose
of animals affected with, or exposed to, livestock diseases (7 U.S.C.
§ 8306(a)). The Secretary of Agriculture is authorized to promulgate
regulations as the Secretary of Agriculture determines necessary to carry
out the Animal Health Protection Act (7 U.S.C. § 8315) and to seek civil
and criminal penalties for violations of the Animal Health Protection Act



42 ANIMAL QUARANTINE ACT

(7 U.S.C. § 8313).

In accordance with the Animal Health Protection Act, the Secretary
of Agriculture promulgated 9 C.F.R. pt. 55—Control of Chronic
Wasting Disease. The Regulations include a Chronic Wasting Disease
Indemnification Program (9 C.F.R. §§ 55.2-.8) which provides for
paying owners of cervids destroyed as part of a Chronic Wasting
Disease program up to 95 percent of each cervid’s value, with an upper
limit of $3,000 per cervid (9 C.F.R. § 55.2). The Regulations also
provide for cleaning and disinfection of premises after cervid removal
has been accomplished (9 C.F.R. § 55.4) and for the creation of a herd
plan whereby APHIS, the owner, and the state representative agree on
a plan for eradicating Chronic Wasting Disease from a herd and
preventing the future recurrence of Chronic Wasting Disease (9 C.F.R.
§§ 55.1, .7(b)).

The Regulations specify that claims arising out of the destruction of
cervids are only payable if the cervids have been appraised; the owners
have signed the appraisal form indicating agreement with the appraisal
amount; the owners agree to comply with a herd plan; and the owners
agree they will not introduce cervids onto the premises until after the
date specified in the herd plan (9 C.F.R. §§ 55.4, .7(a)-(b)). “Persons
who violate this written agreement may be subject to civil and criminal
penalties.” (9 C.F.R. § 55.7(b)).

Facts

Ronald Walker and Alidra Walker own Top Rail Ranch, Inc. In
2004, Top Rail Ranch, Inc., consisted of a premises located in Penrose,
Colorado, at which Respondents maintained an elk breeding herd and a
premises in Canon City, Colorado, at which Respondents maintained an
elk hunting herd. (JX 1 99 1-2.) Respondents’ breeding herd premises
in Penrose, Colorado, is generally referred to as “E71,” and
Respondents’ hunting herd premises in Canon City, Colorado, is
generally referred to as “E85” (JX 1 9 2).

Ronald Walker was born and raised on a ranch and has hunted all his
life (Tr. 529). He has been an elk rancher since 1996 and has served as
president of both the Colorado Elk Breeders Association and the North
American Elk Breeders Association (Tr. 557-59.)
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Chronic Wasting Disease is a disease of livestock that belongs to the
family of diseases known as transmissible spongiform encephalopathy
(Tr. 274-75). Chronic Wasting Disease is a fatal, progressive,
degenerative neurological disease and is transmissible from one animal
to another through direct contact, as well as through environmental
contamination (Tr. 288-89). Chronic Wasting Disease cannot be
detected by testing a live animal. Chronic Wasting Disease can only be
detected by testing the brain tissue of a deceased animal. (Tr. 285.) The
State of Colorado requires that any elk that dies must be tested for
Chronic Wasting Disease. APHIS cooperates with the State of Colorado
to implement this program. (JX 1 §4.) Once Chronic Wasting Disease
is discovered in a herd, the common practice is to quarantine the herd
and then depopulate the herd. Each euthanized animal is tested for
Chronic Wasting Disease. (Tr.303-10.)

Test results released in January 2005, taken from a sample collected
by a USDA representative from a hunter-killed elk on the E85 premises,
indicated that a 52-month-old elk bull tested positive for Chronic
Wasting Disease (JX 1 § 5). As a result of this positive sample and
pursuant to its normal practices, the Colorado Department of Agriculture
quarantined all elk on both the E71 premises and the E85 premises.
Ronald Walker accepted the quarantine on February 2, 2005. The
quarantine prohibited live elk from entering or leaving the E71 premises
and the E85 premises. (JX 1 96; CX 2; Tr. 27-28, 584-86.)

Several months later, APHIS and Respondents began discussions
concerning depopulating the two herds (JX 1 99 7-9; Tr. 31-36, 482-84,
588-91). Over a period of time, a plan was developed whereby the two
herds would be depopulated and Respondents would be paid a
percentage of the appraised value of the herds, as authorized by the
Regulations. The “Depopulation Agreement & Preliminary Premises
Plans” became effective after it was signed by Ronald Walker on August
22,2005 (CX5).

The breeding herd on the E71 premises, consisting of 234 elk, was
appraised at $429,637.50 (JX 1 9 11). The Depopulation Agreement &
Preliminary Premises Plans provided for the appraised value to be paid
after completion of the E71 herd depopulation. The parties further
agreed that APHIS would withhold 25 percent of the payment for the
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depopulation of the E71 herd until completion of the E85 herd
depopulation. (CX 5 at 1-2.) APHIS allowed four specific elk in the
E71 herd, referred to as “bottle babies,”' to avoid euthanasia as a
negotiated exception to the usual practice of depopulating the entire herd
prior to any indemnity payment (CX 5; JX 19 13; Tr. 37,40-43, 185-86,
483-85, 588-89). The Depopulation Agreement & Preliminary Premises
Plans specifically exempted the four elk from depopulation and included
a provision that, after each of the four bottle babies died, the bottle baby
would be tested for Chronic Wasting Disease (CX 5).

The Depopulation Agreement & Preliminary Premises Plans referred
to future “final premises plans” indicating these future plans would be
“developed only after test results from samples collected from all
depopulated and hunter killed animals are evaluated.” (CX 5 at2.) The
Depopulation Agreement & Preliminary Premises Plans did not define
the boundaries of the E71 premises. APHIS viewed the withholding of
25 percent of the payment for the depopulation of the E71 herd as
leverage to ensure depopulation of the E85 herd. Previously, APHIS
never allowed a bifurcated depopulation. (Tr. 83-84.)

By the time the depopulation of the E71 herd took place in
September 2005, many of the elk had calved. Although no
compensation was paid for these calves, a total of 65 calves were
euthanized as part of the E71 herd depopulation. (Tr. 183-84.) Two of
the elk euthanized as part of the E71 herd depopulation tested positive
for Chronic Wasting Disease (JX 1 4 15; Tr. 65).

When the depopulation of the E71 herd was completed, APHIS
assumed that only the four bottle babies remained on the E71 premises
(Tr. 56-59, 188-90). The bottle babies consisted of one bull and three
cows (Tr. 184-85). APHIS was unaware that two of the bottle babies
had calved, which resulted in six elk on the E71 premises after the
depopulation, not just the four discussed in the Depopulation Agreement
& Preliminary Premises Plans (Tr. 77, 110). Ronald Walker testified
that the state personnel, particularly Dr. Cunningham, then Colorado
State Veterinarian, knew of the two newborn elk (Tr. 601-03). Although
Respondents did not notify APHIS about the birth of the two elk,
Respondents followed state procedures, registering the newborn calves

'Although these four elk were referred to as “bottle babies,” they were not juveniles.
Essentially, the term means that the elk were hand-raised and regarded as family pets.
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with the Colorado Brand Board and tattooing them as required (Tr. 612,
628-29). Over the next few years, six additional calves were born as a
result of mating within the bottle baby herd. The bottle baby bull,
Howard, died a few months before the hearing (Tr. 610). At the time of
the hearing, Respondents maintained 11 elk on the E71 premises (Tr.
628-29).

Respondents and APHIS negotiated an agreement in which the E71
herd depopulation would occur before the E85 herd depopulation
(Tr. 39-41). Because every elk in the E85 herd came from the E71 herd
and because living elk could not leave the E85 premises, Respondents
and APHIS agreed that it would do no harm, in terms of the spread of
Chronic Wasting Disease, if Respondents were allowed to conduct elk
hunts on the E85 premises, provided that no new animals were
introduced onto the E85 premises (Tr. 40). This agreement allowed
Respondents to have two additional seasons of commercial hunts. These
hunts would decrease APHIS’ costs for the depopulation because there
would be fewer elk to euthanize, resulting in lower indemnity payments.
Furthermore, all hunter-killed elk would still be required to be tested for
Chronic Wasting Disease. The Depopulation Agreement & Preliminary
Premises Plans assumed the 25 percent remaining balance for the E71
herd indemnity would be paid by the end of 2006. The Depopulation
Agreement & Preliminary Premises Plans anticipated that the
depopulation of the E85 herd would be complete by that time. (CX 5.)

On September 20, 2005, Ronald Walker signed the “Final Premises
Plan for Top Rail Ranch CO E-71, Penrose, CO” [hereinafter the E71
Final Premises Plan] and Dr. Roger Perkins, representing APHIS, signed
the E71 Final Premises Plan the next day (CX 9; JX 1 99 16-17).
Although the state normally signs final premises plans and the E71 Final
Premises Plan had a signature line reserved for this purpose, the
Colorado State Veterinarian did not sign the E71 Final Premises Plan.
The E71 Final Premises Plan refers to an attached diagram of the
premises, but no such diagram was attached when the Chief ALJ
admitted the exhibit into evidence. Dr. Perkins testified that the
document admitted as CX 19 was the diagram referred to in the
E71 Final Premises Plan. (Tr. 164-65.)

The E71 Final Premises Plan specifically states the entire E71 herd
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had been depopulated “with the exception of 4 elk.” (CX 9 at 1.) By
signing the E71 Final Premises Plan, Ronald Walker was making a
representation that he knew to be untrue. He admitted as much on his
direct testimony, stating the only way to get his money was to sign the
E71 Final Premises Plan, even though he knew there were 6, rather than
4, elk on the E71 premises (Tr. 636-37).

Events did not transpire as planned. For a variety of reasons,
Respondents and APHIS had difficulty agreeing on aspects of a plan to
depopulate the E85 herd. Respondents insisted on conditions which
APHIS believed made implementing the plan difficult, if not impossible.
These conditions included not allowing motor vehicles to operate off the
trails, requiring all killed elk to be manually carried off the premises,
and severely limiting the duration of the operation. (Tr. 87-120.)
Unlike the E71 premises, where the elk were kept in a series of corrals,
the E85 premises consisted of approximately 1,500 acres of rough
terrain (Tr. 542-44).

APHIS eventually agreed to Respondents’ condition that only
hunters familiar with the E85 premises be employed to complete the
depopulation of the E85 herd (Tr. 112-21). APHIS found the initial bids
for the E85 herd depopulation too high (Tr. 120). Finally, late in the
winter of 2007, APHIS hired, with Respondents’ approval, Roger
McQueen, an independent hunter, to complete the depopulation of the
E85 herd (Tr. 131-33).

The E85 herd depopulation was scheduled to begin in mid-March
2007. Because conditions were good for hunting, Mr. McQueen began
the depopulation 1 day early and killed seven elk in that 1 day
(Tr. 137-38). The following day, APHIS directed that the depopulation
of the E85 herd be suspended because APHIS discovered Respondents’
violation of the agreements regarding the E71 premises, resulting from
the procreative activities of the bottle babies and Respondents’
introduction of reindeer onto the E71 premises (Tr. 133-34, 410-11,
632-33). APHIS reimbursed Respondents for the seven elk that
Mr. McQueen killed (CX 37).

After suspension of the E85 herd depopulation, APHIS proposed to
continue the depopulation of the E85 herd provided Respondents agree
to depopulate all the elk on the E71 premises, including the four bottle
babies (Tr. 141). APHIS sent Respondents this proposal in April 2007
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(CX 40), but the Respondents rejected the proposal (CX 12). The record
indicates that no further efforts to depopulate the E85 herd have been
undertaken.

Ronald Walker admits purchasing seven reindeer, with the purpose
of breeding them, subsequent to signing the Depopulation Agreement &
Preliminary Premises Plans and the E71 Final Premises Plan
(Tr. 642-45;JX 1 99 25-26). Ronald Walker even exhibited the reindeer
as part of a Christmas pageant in Florence, Colorado (Tr. 250).
Reindeer, like elk, are cervids, but there has never been a reported case
of Chronic Wasting Disease in a reindeer (Tr. 324-25, 399). The
depopulation plan included a ban on keeping cervids on the E71
premises, but the parties disagree as to what constitutes the E71
premises and where Respondents kept the reindeer. Respondents did not
dispute that they owned the reindeer, but rather contend the reindeer
were kept out of the area that Respondents define as the E71 premises.
(Tr. 643-45.) Respondents contend, with respect to the Depopulation
Agreement & Preliminary Premises Plans, the E71 premises consisted
of the fenced elk enclosure and the portions of Respondents’ property
that were not previously inhabited by elk were not covered by the
conditions of the Depopulation Agreement & Preliminary Premises
Plans. Ronald Walker knew cervids could not be brought onto a
quarantined property and he testified the reindeer were never situated in
any portion of the property that was quarantined (Tr. 643-45.) The
Administrator contends the entire ranch property located in Penrose,
Colorado, was the E71 premises.

Discussion

Respondents contend neither Alidra Walker nor Top Rail Ranch,
Inc., are proper parties to this matter. Respondents contend because
only Ronald Walker signed the Depopulation Agreement & Preliminary
Premises Plans and the E71 Final Premises Plan and because there is no
indication that Ronald Walker was acting on behalf of either Alidra
Walker or Top Rail Ranch, Inc., he should be the only respondent in the
instant proceeding. Respondents also contend Top Rail Ranch, Inc., had
no ownership interest in the E71 herd and the Administrator only named
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all three as respondents in the Complaint in order to increase the
maximum civil penalty that could be assessed.

These contentions are belied by the Joint Stipulations of Fact (JX 1).
The parties stipulated that Ronald Walker and Alidra Walker own and
operate Top Rail Ranch, Inc., and that the ranch consists of an elk
breeding herd (E71) as well as an elk hunting herd (E85) (JX 1 99 1-2).
The Joint Stipulations of Fact indicates that Ronald Walker’s signature
on the Depopulation Agreement & Preliminary Premises Plans was on
behalf of both himself and Alidra Walker, which would likewise
indicate that Ronald Walker was signing as the owner or authorized
representative of both Alidra Walker and Top Rail Ranch, Inc. (JX 1
12). The Depopulation Agreement & Preliminary Premises Plans
purports to be “an agreement between Top Rail Elk Ranch owners Ron
and Alidra Walker,” APHIS, and the Colorado Department of
Agriculture (CX 5 at 1). Thus, the evidence clearly supports a finding
that Alidra Walker and Top Rail Ranch, Inc., are proper parties in this
action, along with Ronald Walker.

Withholding 25 percent of the indemnity payment for the
depopulation of the E71 herd, as an extra assurance that Respondents
would allow the depopulation of the E85 herd, was not inconsistent with
the Regulations. Unusual circumstances are present in this case,
principally the sparing of the four bottle babies and Respondents’
negotiation for a two-hunting-season extension of time before the
depopulation of the E85 herd would occur, in order to allow
Respondents to arrange the more profitable elk hunts during that time.
Therefore, APHIS’ negotiation of a quid pro quo was not unreasonable.
While there is no language in the Regulations allowing the withholding
of a portion of the indemnity payment, there is also no language in the
Regulations that would allow excepting four elk from the depopulation,
nor is there any language that would allow a two-hunting-season
postponement of depopulation.

Under the Depopulation Agreement & Preliminary Premises Plans,
the withheld 25 percent of the indemnity was to be paid on the
completion of the E85 herd depopulation and no later than December
2006. APHIS suspended the depopulation of the E85 herd because of
APHIS’ investigation into whether Respondents violated the
Depopulation Agreement & Preliminary Premises Plans and the E71
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Final Premises Plan by restocking the elk (by allowing the bottle babies
to breed and not reporting the information to APHIS) and by introducing
reindeer onto the E71 premises.

The Depopulation Agreement & Preliminary Premises Plans
contemplates that only the four identified bottle babies would be allowed
to survive the E71 herd depopulation. Respondents’ failure to notify
APHIS that two of the bottle babies calved before the depopulation of
the E71 herd and before the signing of the E71 Final Premises Plan,
which represented that the four bottle babies were the only remaining
elk on the E71 premises, constituted a deliberate misrepresentation of
fact and was a violation of the Depopulation Agreement & Preliminary
Premises Plans and the E71 Final Premises Plan.

Ronald Walker testified that the state veterinarian, Dr. Cunningham,
saw the two calves and recommended that, during the depopulation of
the E71 herd, the calves be locked in pen 7 with the bottle babies.
Ronald Walker testified that the bottle babies and the calves were kept
in clear view during the depopulation effort. (Tr. 601-05.) Other
witnesses testified they did not see either the bottle babies or their two
calves during the E71 herd depopulation (Tr. 188-89). Neither
Ronald Walker nor Dr. Cunningham informed APHIS officials about the
two calves born to the bottle babies, and APHIS officials did not know
about the two calves at the time of the signing of the E71 Final Premises
Plan. Ronald Walker did inform the Colorado Brand Board of the birth
of the two calves, as well as the three additional calves born in the
spring of 2006, however, although he never notified APHIS of the births
(Tr. 612).

The addition of any elk, other than the four bottle babies, to the E71
premises constitutes restocking of the E71 premises, in violation of the
E71 Final Premises Plan. The goal of the parties throughout the process
was to reduce the elk population of the E71 premises to zero, allowing
only the four bottle babies to remain quarantined for the remainder of
their lives. As stated in the E71 Final Premises Plan, the parties further
contemplated that no cervids, other than the four bottle babies, would be
allowed on the E71 premises until the four bottle babies died. After the
death of the bottle babies and based on the Chronic Wasting Disease test
results on the bottle babies, a reassessment of Chronic Wasting Disease
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risks on the property would be conducted before allowing restocking
with cervids.

Respondents contend the failure of the E71 Final Premises Plan to
address the issue of breeding indicates that no violation occurred.
Respondents also contend APHIS was at fault for not developing
“cooperative lines of communication” with Colorado so that APHIS
would have known about the birth of calves which had been registered
with the Colorado Brand Board. Neither contention is correct.
Furthermore, the plain language of the E71 Final Premises Plan limited
cervids on the E71 premises to the four bottle babies and prohibited
additions to the E71 premises until after the four bottle baby elk died
and were tested for Chronic Wasting Disease. I find difficult acceptance
of Respondents’ argument that they did not know that additions to the
herd through breeding presented a problem for APHIS, in light of
Ronald Walker’s misrepresentation, when Ronald Walker signed the
E71 Final Premises Plan, that only four elk remained on the E71
premises.

Ronald Walker also testified that the births were a surprise on two
counts. First, the bull elk had a prolapsed sheath which should have
made breeding difficult if not impossible (Tr. 609-10). After three more
calves were born, Respondents then separated the bull from the cows
during the next normal breeding season, but the cows became pregnant
once again outside the normal elk birthing cycle. Respondents
continued to report the births to the Colorado Brand Board, but never
reported any information on the births to APHIS.

Even taking Respondents’ word that the births were a surprise and
that Respondents took reasonable precautions to prevent the births, it is
difficult to escape a finding that the births were restocking as that term
is generally understood. Neither the Depopulation Agreement &
Preliminary Premises Plans nor the E71 Final Premises Plan addresses
breeding and the only possible interpretation of the agreements is that
only the four bottle babies were to be on the E71 premises with no
additional cervids allowed on the E71 premises until the death of the
bottle babies.

Respondents also contend the E71 Final Premises Plan was not a
“herd plan” as required by the Regulations. However, APHIS amply
demonstrated that the difference between the E71 Final Premises Plan
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and a typical herd plan resulted from Respondents’ insistence on
keeping the bottle babies and that provisions associated with a complete
depopulation were not appropriate at the time of the signing of the E71
Final Premises Plan. Respondents’ negotiation of these more lenient
conditions does not render the E71 Final Premises Plan unenforceable.

Respondents’ stocking of reindeer was a violation of the E71 Final
Premises Plan. The E71 Final Premises Plan banned all cervids from the
property unless “approved by the CO State Veterinarian and USDA
Area Veterinarian in Charge.” (CX 9 at 3.) It is undisputed that
reindeer are cervids (9 C.F.R. § 55.1) and that Ronald Walker
introduced reindeer onto the E71 premises (Tr. 642). Furthermore,
Respondents do not claim and there is no evidence that the Colorado
State Veterinarian or the USDA Area Veterinarian-in-Charge approved
stocking reindeer on the E71 premises.

For the reasons discussed below, I find the prohibition in the E71
Final Premises Plan on reintroducing cervids onto the E71 premises
without approval of the Colorado State Veterinarian and the USDA Area
Veterinarian-in-Charge covers all contiguous Top Rail Ranch property
in Penrose, Colorado.

APHIS argues the entire ranch in Penrose, Colorado, is covered by
the E71 Final Premises Plan, while Respondents argue just the 12 pens
and central alleyway with the appurtenant buildings and fixtures are
subject to the E71 Final Premises Plan. My reading of the document is
that most provisions are all encompassing applying to the entire Penrose,
Colorado, ranch while certain provisions have specific limited
application, e.g., the fencing requirements.

The controlling document is titled: “Final Premises Plan for Top
Rail Ranch CO E-71, Penrose, CO” (CX 9 at 1). The first sentence of
the document identifies the two components of the Top Rail Ranch: the
breeding location near Penrose, Colorado, referred to as CO E71 and the
hunting location 29 miles north and west of the Penrose, Colorado,
location, referred to as CO E85. The E71 Final Premises Plan does not
divide the Penrose, Colorado, location into two components, the area
with the pens and the rest of the property in Penrose, Colorado.
Therefore, all the property in Penrose, Colorado, is governed by the E71
Final Premises Plan. The statement “[t]his final premises plan pertains
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only to the E71 facility” (CX 9 at 1) only indicates that the E71 Final
Premises Plan does not apply to the E85 premises. Respondents’
introduction of cervids, namely reindeer, onto the Top Rail Ranch,
Penrose, Colorado, premises, without approval of the Colorado State
Veterinarian and the USDA Area Veterinarian-in-Charge, violates the
E71 Final Premises Plan and 9 C.F.R. § 55.4.

The restocking of elk via the pregnancies of the bottle babies are
serious violations of the E71 Final Premises Plan and 9 C.F.R. § 55.4.
The evidence shows that a total of eight calves were born to the bottle
baby herd during three breeding cycles shortly before and after the
depopulation of the E71 herd. 1 find that each calf is a separate
restocking of E71 premises, in violation of the E71 Final Premises Plan
and 9 C.F.R. § 55.4. Respondents’ introduction of seven reindeer onto
the E71 premises constitutes seven violations of the E71 Final Premises
Plan and 9 C.F.R. § 55.4.

The Animal Health Protection Act sets forth the maximum civil
penalty that the Secretary of Agriculture may assess and factors that the
Secretary of Agriculture must consider when determining the amount of
the civil penalty, as follows:

§ 8313. Penalties
(b) Civil penalties
(1) In general

Except as provided in section 8309(d) of this title, any
person that violates this chapter, or that forges, counterfeits,
or, without authority from the Secretary, uses, alters, defaces,
or destroys any certificate, permit, or other document provided
under this chapter may, after notice and opportunity for a
hearing on the record, be assessed a civil penalty by the
Secretary that does not exceed the greater of—

(A)(i) $50,000 in the case of any individual, except
that the civil penalty may not exceed $1,000 in the case of
an initial violation of this chapter by an individual moving
regulated articles not for monetary gain;
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(ii) $250,000 in the case of any other person for each
violation; and

(iii) $500,000 for all violations adjudicated in a single
proceeding; or

(B) twice the gross gain or gross loss for any violation
or forgery, counterfeiting, or unauthorized use, alteration,
defacing or destruction of a certificate, permit, or other
document provided under this chapter that results in the
person’s deriving pecuniary gain or causing pecuniary loss
to another person.

(2) Factors in determining civil penalty

In determining the amount of a civil penalty, the Secretary
shall take into account the nature, circumstance, extent, and
gravity of the violation or violations and the Secretary may
consider, with respect to the violator—

(A) the ability to pay;

(B) the effect on ability to continue to do business;

(C) any history of prior violations;

(D) the degree of culpability; and

(E) such other factors the Secretary considers to be
appropriate.

7 U.S.C. § 8313(b)(1)-(2). Pursuant to the Federal Civil Penalties
Inflation Adjustment Act of 1990, as amended (28 U.S.C. § 2461 note),
the Secretary of Agriculture adjusted the civil penalties that may be
assessed under 7 U.S.C. § 8313(b)(1), as follows:
§ 3.91 Adjusted civil monetary penalties.
(b) Penalties—. . ..

(2) Animal and Plant Health Inspection Service. . . .

(vi) Civil penalty for any person [except as provided in
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7 U.S.C. 8309(d)] that violates the Animal Health Protection Act
(AHPA) or that forges, counterfeits, or, without authority from
the Secretary, uses, alters, defaces, or destroys any certificate,
permit, or other document provided under the AHPA, codified at
7 U.S.C. 8313(b)(1), has a maximum of the greater of: $55,000
in the case of any individual, except that the civil penalty may not
exceed $1,100 in the case of an initial violation of the AHPA by
an individual moving regulated articles not for monetary gain,
$275,000 in the case of any other person for each violation, and
$550,000 for all violations adjudicated in a single proceeding; or
twice the gross gain or gross loss for any violation or forgery,
counterfeiting, or unauthorized use, alteration, defacing or
destruction of a certificate, permit, or other document provided
under the AHPA that results in the person’s deriving pecuniary
gain or causing pecuniary loss to another person.

7 C.F.R. § 3.91(b)(2)(vi).

I have analyzed the nature, circumstances, extent, and gravity of each
violation as required by the Animal Health Protection Act (7 U.S.C. §
8313(b)(2)). I have also determined that Respondents have the ability
to pay the civil penalty assessed in this Decision and Order and the civil
penalty will not impact Respondents’ ability to continue to do business.
Respondents have no history of prior violations, but I do find
Respondents culpable for the violations. Regarding the restocking of elk
on the E71 premises via the pregnancies of the bottle babies, I find
Respondents’ violations of the E71 Final Premises Plan and 9 C.F.R. §
55.4 serious. Therefore, I assess a civil penalty of $3,000 for each of the
eight elk introduced onto the E71 premises, in violation of the E71 Final
Premises Plan and 9 C.F.R. § 55.4. Regarding the introduction of
reindeer onto the E71 premises, in violation of the E71 Final Premises
Plan and 9 C.F.R. § 554, I find the circumstances under which
Respondents moved the reindeer for a Christmas demonstration, after
having introduced them onto the E71 premises, and then returning them
to the E71 premises, had the potential to expose other cervids to Chronic
Wasting Disease. I find this violation extremely troubling in that it
demonstrates a disregard for the seriousness of the Chronic Wasting
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Disease eradication program. Therefore, I assess a civil penalty of
$8,000 for each of the seven reindeer Respondents introduced onto the
E71 premises, in violation of the E71 Final Premises Plan and 9 C.F.R.
§ 55.4. Therefore, I assess Respondents a total civil penalty of $80,000.

Findings of Fact

1. Ronald Walker and Alidra Walker own and operate Top Rail
Ranch, Inc. At the time of the occurrence of the violations alleged in the
Complaint, Respondents operated an elk breeding herd on a premises
located in Penrose, Colorado (E71), and an elk hunting herd on a
premises located in Canon City, Colorado (E85).

2. The E71 premises consists of approximately 365 generally flat
acres and includes 12 elk corrals as well as other property, including the
residence of Ronald Walker and Alidra Walker.

3. The E85 premises consists of approximately 1,500 acres with
significant ranges in elevation, thick woods, rocky outcroppings, and a
few roads for access (Tr. 542-44). The E85 premises is enclosed by
fencing. All elk in E85 are transported from the E71 premises and do
not leave the E85 premises until they are hunted or otherwise killed.

4. After a hunt during the 2004 hunting season, the required testing
was performed on the elk killed on the E85 premises. A 52-month-old
elk bull tested positive for Chronic Wasting Disease. As a consequence
of this test result, the Colorado Department of Agriculture issued an
order quarantining all elk on the E71 premises and the E85 premises on
January 31,2005 (CX 2; Tr. 25-28).

5. Ronald Walker has been a hunter and rancher throughout his life.
He is very knowledgeable about all aspects of raising and hunting elk.
He is a past president of the Colorado Elk Breeders Association and the
North American Elk Breeders Association.

6. Ronald Walker, acting on behalf of Alidra Walker and Top Rail
Ranch, Inc., signed a Depopulation Agreement & Preliminary Premises
Plans for the E71 premises and the E85 premises on August 22, 2005
(CX 5). The Depopulation Agreement & Preliminary Premises Plans
had been signed on August 1, 2005, by Dr. Cunningham on behalf of the
State of Colorado and Dr. Perkins on behalf of APHIS. The
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Depopulation Agreement & Preliminary Premises Plans states that the
E71 herd would be depopulated first with indemnity to be paid based on
a percentage of the herd’s appraised value. Twenty-five percent of that
indemnity was to be withheld pending the depopulation of the E85 herd
and the signing of a final premises plan for the E85 premises. The
Depopulation Agreement & Preliminary Premises Plans allows four
specifically identified elk, referred to as “bottle babies,” to be exempt
from the depopulation. These four bottle baby elk would be kept “under
permanent isolation and quarantine.” (CX 5 at 1.) Restocking of the
E71 herd would not occur until the four bottle babies had died and had
been tested for Chronic Wasting Disease. The E85 herd would be
hunted through the end of the 2006 hunting season, at which time the
remaining elk would be appraised and depopulated, with depopulation
of the E85 herd to be completed no later than December 31, 2006.

7. The depopulation of the E71 herd was carried out on September
6-7,2005. Two of the elk tested positive for Chronic Wasting Disease.

8. At the time of the E71 herd depopulation, two of the bottle babies
had calves. Respondents did not inform APHIS of this fact at that time,
although it appears that the state veterinarian, Dr. Cunningham, knew of
the birth of the calves.

9. On September 20-21, 2005, Ronald Walker and APHIS signed the
Final Premises Plan for the E71 premises. No one signed on behalf of
the State of Colorado. In the E71 Final Premises Plan, Respondents
specified that only the four bottle babies remained on the E71 premises
and that each of the four bottle babies would be quarantined until its
death. The E71 Final Premises Plan did not contain all the provisions
normally associated with such plans because the E71 Final Premises
Plan was exceptional due to the four elk being spared (normally a plan
would describe measures to be taken before the empty premises could
be used again). Ronald Walker signed the E71 Final Premises Plan even
though it categorically stated that only the four bottle babies remained
on the E71 premises, when he in fact knew that there were two calves on
the E71 premises in addition to the bottle babies.

10.Although Respondents did not report the existence of the two elk
calves to APHIS, Respondents reported the two elk calves to the
Colorado Brand Board.

11.In subsequent years, the bottle baby cows calved again after being



Ronald Walker, Alidra Walker, and Top Rail Ranch, Inc. 57
69 Agric. Dec. 40

impregnated by the bottle baby buck. Ronald Walker stated he did not
believe the buck was capable of mating due to a prolapsed sheath. After
the second series of births, Respondents separated the bull from the
cows during the normal mating season. The cows became pregnant
out-of-season and calved anyway. Respondents reported all the calves
to the Colorado Brand Board, but did not inform APHIS.

12.Subsequent to the signing of the E71 Final Premises Plan and
after difficult negotiations concerning a plan for the depopulation of the
E85 herd, APHIS and Respondents reached an agreement in February
2007 (more than a month after the December 2006 deadline imposed by
the E71 Final Premises Plan) regarding the depopulation of the
E85 herd. Under this agreement, a hunter was hired to conduct the
depopulation of the E85 herd, with indemnities to be paid for the killed
elk.

13.The day after the hunter commenced the depopulation, which was
1 day earlier than he had told APHIS he would begin, APHIS directed
him to stop depopulating the E85 herd. He had already killed seven elk,
for which he was compensated and for which APHIS paid indemnity to
Respondents. APHIS indicated to Respondents, and reiterated during
the hearing, that the E85 herd depopulation was suspended because of
Respondents’ violations of the Depopulation Agreement & Preliminary
Premises Plans and the E71 Final Premises Plan (Tr. 133-34).

14.In the spring of 2006, Respondents began purchasing reindeer,
with the idea of establishing a reindeer breeding herd in 2006, when they
purchased five reindeer cows from Tad Puckett. In the fall of 2006,
Respondents purchased two breeding bull reindeer from Mr. Puckett.
The reindeer were kept on the E71 premises, but were never kept in the
elk pens. Reindeer are cervids, but there is no recorded instance of a
reindeer with Chronic Wasting Disease.

15.Chronic Wasting Disease is a transmissible spongiform
encepalothopy which is fatal to elk, deer, and moose. Generally, death
from Chronic Wasting Disease takes 2 to 5 years from the time of
exposure. Chronic Wasting Disease is transmissible from animal to
animal, either through direct contact or through environmental
contamination. Currently, the only way to test for Chronic Wasting
Disease is by testing the brain stem tissue and tonsils of deceased
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animals. No treatment or preventative vaccine exists for Chronic
Wasting Disease. Depopulation of the contaminated herd is currently
the best method to control Chronic Wasting Disease.

Conclusions of Law

1. Ronald Walker, Alidra Walker, and Top Rail Ranch, Inc., are all
proper parties to this action.

2. The E71 Final Premises Plan, signed by Ronald Walker on behalf
of Respondents and Dr. Perkins on behalf of APHIS, is a legitimate
agreement under the Regulations, and is binding on both Respondents
and APHIS.

3. By failing to inform APHIS of the existence of two calves at the
time the E71 Final Premises Plan was signed and by allowing the bottle
babies to breed without notifying APHIS, Respondents violated the
provisions of the E71 Final Premises Plan banning the restocking of
cervids until after certain requirements were met and violated 9 C.F.R.
§ 55.4.

4. Respondents’ introduction of reindeer onto the E71 premises
violated the E71 Final Premises Plan restocking ban and 9 C.F.R. § 55.4,
because the E71 Final Premises Plan prohibited the reintroduction of
“cervids to this property” without “review[] and approv[al] by the CO
State Veterinarian and USDA Area Veterinarian in Charge.” (CX 9 at
3.)

5. Factoring in the severity of Respondents’ violations, as well as the
other factors required to be considered under the Animal Health
Protection Act, I assess Respondents an $80,000 civil penalty for
Respondents’ violations of the E71 Final Premises Plan and 9 C.F.R. §
55.4.

The Administrator’s Appeal Petition

The Administrator presented two issues in his appeal of the Chief
ALJ’s Decision:
1. Whether the Administrative Law Judge (ALJ) erred in
finding that the Respondents did not violate the Final Premises
Plan agreement and 9 C.F.R. § 55.4 by restocking their property
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with reindeer prior to the date specified in the plan.

2. Whether the ALJ erred in reducing the civil penalty
requested by Complainant and assessing a lesser civil penalty
based upon his conclusion that “there was absolutely no
legitimate basis for APHIS to discontinue the depopulation of
E85.”

Regarding the first issue, I conclude Respondents violated the E71
Final Premises Plan and 9 C.F.R. § 55.4 by restocking the E71 premises
with reindeer. I discuss my reasoning in this Decision and Order, supra.
I need not discuss this issue further in response to the Administrator’s
Appeal Petition.

Regarding the Administrator’s appeal of the $20,000 civil penalty
assessed by the Chief ALJ rather than the $110,000 civil penalty
recommended by the Administrator, administrative law judges and the
Judicial Officer have significant discretion when imposing a civil
penalty under the Animal Health Protection Act. The United States
Department of Agriculture’s sanction policy provides that the
administrative law judges and the Judicial Officer must give appropriate
weight to sanction recommendations of administrative officials, as
follows:

[T]he sanction in each case will be determined by examining the
nature of the violations in relation to the remedial purposes of the
regulatory statute involved, along with all relevant circumstances,
always giving appropriate weight to the recommendations of the
administrative officials charged with the responsibility for
achieving the congressional purpose.

InreS.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey
and Shannon Hansen), 50 Agric. Dec. 476,497 (1991). However, I have
repeatedly stated the recommendations of administrative officials as to
the sanction are not controlling, and, in appropriate circumstances, the
sanction imposed may be considerably less, or different, than that
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recommended by administrative officials.”

After examining all the relevant circumstances, in light of the United
States Department of Agriculture’s sanction policy, and taking into
account the requirements of 7 U.S.C. § 8313(b)(2), and the remedial
purposes of the Animal Health Protection Act, I conclude assessment of
an $80,000 civil penalty is appropriate and necessary to ensure
Respondents’ compliance with the Animal Health Protection Act and the
Regulations in the future, to deter others from violating the Animal
Health Protection Act and the Regulations, and to fulfill the remedial
purposes of the Animal Health Protection Act.

For the foregoing reasons, the following Order is issued.

ORDER

Ronald Walker, Alidra Walker, and Top Rail Ranch, Inc., are
assessed, jointly and severally, a civil penalty of $80,000. The civil
penalty shall be paid by certified check or money order payable to the
Treasurer of the United States and sent to:

United States Department of Agriculture
APHIS, Accounts Receivable

P.O. Box 3334

Minneapolis, MN 55403

Payment of the civil penalty shall be sent to, and received by, the
United States Department of Agriculture, APHIS, Accounts Receivable,
within 60 days after service of this Order on Respondents. Respondents
shall indicate on the certified check or money order that payment is in
reference to A.Q. Docket No. 07-0131.

’In re Lorenza Pearson, 68 Agric. Dec. 685, 731 (2009); In re Amarillo Wildlife
Refuge, Inc., 68 Agric. Dec. 89 (2009); In re Alliance Airlines, 64 Agric. Dec. 1595,
1608 (2005); In re Mary Jean Williams (Decision as to Deborah Ann Milette), 64 Agric.
Dec. 364, 390 (2005); In re Geo. A. Heimos Produce Co., 62 Agric. Dec. 763, 787
(2003), appeal dismissed, No. 03-4008 (8th Cir. Aug. 31, 2004); In re Excel Corp.,
62 Agric. Dec. 196, 234 (2003), enforced as modified, 397 F.3d 1285 (10th Cir. 2005);
In re Steven Bourk (Decision as to Steven Bourk and Carmella Bourk), 61 Agric. Dec.
25,49 (2002).
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RIGHT TO JUDICIAL REVIEW

The Order assessing Ronald Walker, Alidra Walker, and Top Rail
Ranch, Inc., a civil penalty is a final order reviewable under 28 U.S.C.
§§ 2341-2351.> Ronald Walker, Alidra Walker, and/or Top Rail Ranch,
Inc., must seek judicial review within 60 days after entry of the Order.*
The date of entry of the Order is January 13, 2010.

GEORGE BAKER, d/b/a GEORGE BAKER STABLES.
A.Q. Docket No. 09-0027.

Decision and Order.

Filed February 23,2010.

AQ —Transportation of slaughter horses.

Thomas Neil Bolick, Esquire, for APHIS.

Richard D. Gibbon, Esquire, for Respondent.

Decision and Order issued by Peter M. Davenport, Acting Chief Administrative Law
Judge.

Preliminary Statement

Kevin Shea, then the Acting Administrator of the Animal and Plant
Inspection Service (APHIS) commenced this action on November 17,
2008 by the filing of a Complaint against the Respondent alleging
violations of the Commercial Transportation of Equines for Slaughter
Act, 7 U.S.C. § 1901 note (the Act) and the Regulations promulgated
thereunder (9 C.F.R. § 88 ef seq.) and seeking civil penalties authorized
by section 903(c) of the Act and 9 C.F.R. § 88.6.

The Respondent answered by the filing of a Response on January 5,
2009 indicating that he could find no records of him being a shipper of
32 horses on June 22, 2005 and accordingly denied any violation(s) on

37 U.S.C. § 8313(b)(4)(A).

28 U.S.C. § 2344.



62 ANIMAL QUARANTINE ACT

that date and similarly had no records of the allegations on April 27,
2006 and demanded strict proof thereof.

An oral hearing was conducted on December 15, 2009 by three way
audio-visual teleconference between the United States Department of
Agriculture Courtroom in Washington, D.C., the United States
Attorney’s Office in Tulsa, Oklahoma and the United States Attorney’s
Office in Peoria, Illinois. The Administrator was represented by Thomas
Neil Bolick, Esquire, Office of the General Counsel, United States
Department of Agriculture. Mr. Baker was represented by Richard D.
Gibbon, Esquire, Gibbon, Barron and Barron, PLLC of Tulsa,
Oklahoma. Ten witnesses testified and 20 exhibits were admitted into
evidence.'

Discussion

The Complaint filed by the Administrator alleges that on two
instances Baker commercially transported horses as an “owner/shipper’”
from Stroud, Oklahoma to Cavel International in DeKalb, Illinois for
slaughter, the first being a load of 32 horses on June 22, 2005 and the
second being a load of 35 horses shipped on April 26, 2006. During the
first shipment of 32 horses in June of 2005, it was alleged that too many
horses were loaded on the conveyance, aggressive horses were not
segregated, and a mare having a pre-existing puncture wound suffered
further injury during the trip causing her to die during the transportation.
The alleged violation during the second shipment with 35 horses in
April of 2006 involved three stallions that were not segregated to
prevent them from coming into contact with the other horses.

The evidence introduced at the hearing amply established the fact

'Seven witnesses testified for the Administrator; three testified for the Respondent
George Baker. References to the transcript of the proceedings will be Tr. and the page.
The Complainants exhibits are indicated as CX and the Respondent’s RX.

*7 U.S.C. 1 1901 Sec. 902 "(3) Person. - The term ‘person' -"(A) means any
individual, partnership, corporation, or cooperative association that regularly engages
in the commercial transportation of equine for slaughter;. . . and in 9 C.F.R. | 88
Owner/shipper. Any individual, partnership, corporation, or cooperative association that
engages in the commercial transportation of more than 20 equines per year to
slaughtering facilities,
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that 32 horses in the June 2005 shipment from Stroud, Oklahoma to
Cavel International in DeKalb, Illinois were shipped for slaughter, that
the trailer containing the horses was overcrowded, aggressive animals
were not segregated, and that a mare with a pre-existing puncture wound
died during the shipment; however, the evidence introduced to establish
George Baker as the “owner/shipper’” and thus responsible for
violations under the Act however fell short of meeting the
Administrator’s burden of proof. Baker’s position that he was neither the
owner nor the shipper of the horses in 2005 is corroborated in part by
the fact that in a case decided by United States Administrative Law
Judge Jill S. Clifton the Secretary previously identified Charles Carter
as being the owner/shipper and imposed liability upon him for the same
shipment of horses.*

No evidence was introduced that Baker and Carter had joined
together in a joint venture or in any type of partnership. Baker contended
that he was only a buying agent for Carter in 2005 and that he was not
tainted by any offenses committed by Carter.

Douglas Hoffman, an Animal Heath Technician formerly employed
by APHIS Veterinary Services during 2005 and 2006 (now currently an
employee of the Department of Homeland Security, Customs and Border
Protection) testified that the VS Form 10-13 for the June 22, 2005 load
of 32 horses listed Charles Carter as the owner shipper of the horses and

’Baker acknowledged purchasing horses for Carter as his agent, but testified that the
equipment and driver used belonged to Carter and that he had no further involvement
or control over the transportation of the horses once the horses were made available to
the driver for loading at his facility in Stroud, Oklahoma.

*A Default Decision and Order was entered against Charles A. Carter on October 23,
2009 in In re: Charles A. Carter, d/b/a C.C. Horses Transport, and Jeremy Pollitt, d/b/a
Wildcat Trucking, 68 Agric. Dec. 1104 (2009); AQ Docket No. 09-0024. Paragraph 45
of that decision involves the same shipment of 32 horses from Stroud, Oklahoma to
Cavel International in DeKalb, Illinois. S/ip Opinion at 20. Subparagraphs (b) and (c)
of that decision identify the driver as being Carter’s driver. /d. at 20-21. No appeal was
made of that decision and it is now final. While it is possible for more than one
individual to found to be culpable for a violation of the Act, the identification of the
driver as being Carter’s in the earlier case serves to corroborate the Respondent’s claim
that he had no control or authority over the driver and that the rig was not his. For
reasons that are not clear, the position of the Secretary in the prior action was not
disclosed at any time during the hearing.



64 ANIMAL QUARANTINE ACT

that James Carpenter informed him that he drove for Charles Carter.’ Tr.
16, 53-54, CX-1, 2, 3. Although he testified at the hearing that he
“believed” the equipment used to transport the June 2005 shipment
belonged to George Baker,’ in retrospect through what must be regarded
as a monumental oversight, his investigation lamentably failed to
include pertinent ownership information concerning the tractor or trailer
used to transport the horses. Moreover, none of the other documentation
prepared by Hoffman mentioned Baker as having any control or other
involvement other than as a point of origin for the horses.” Tr. 56.
Joseph W. Bauman, an Investigator with APHIS Investigative and
Enforcement Services, testified that he had prepared an affidavit in
connection with his involvement in the investigation and provided it to
Doug Hoffman. Tr. 89, CX-5. His affidavit also fails to suggest any
involvement by George Baker and he confirmed in this testimony under
cross examination that his investigation did not include the development
of information as to whose vehicle or trailer had been used in the
transport of the horses for the shipment on June 22, 2005. Tr. 98-99.
Adina Baker testified that for the June 22, 2005 shipment of 32
horses Carter had the contract with Cavel, he determined the shipment
date, provided the equipment and driver, and that his driver supervised
the loading of the horses from inside the trailer, determining how many
horses went into each part of the trailer. Tr. 232-235, 238. The driver

*Hoffman’s testimony concerning his questioning of James Carpenter makes it clear
that Carpenter took his orders from Carter and not from Baker. Hoffman testified “Being
as that he drives for Mr. Carter, Mr. Carter had told his drivers not to sign any official
documents from me so I didn’t even attempt to take an affidavit from him, but I had
requested that they fill out the basic information on the owner/shipper the driver form.”
Tr. 53.

The testimony at trial casts doubt upon Hoffman’s account of providing a binder
to Baker concerning regulatory requirements as the testimony at the hearing indicated
that Baker does not possess a Commercial Driver’s License (CDL) which would be
required for such transportation. Tr. 59, 256. Moreover, Baker denied ever traveling to
DeKalb, Illinois which is where Hoffman is stationed. Tr. 256.

"Hoffman’s affidavit and testimony incorrectly also indicated that he was at the
Cavel facility on June 22, 2005 when the load arrived when in fact the evidence
indicated that the load left Stroud, Oklahoma on June 22, 2005 and arrived in DeKalb,
Illinois on June 23, 2005. Tr. 21, CX-2, 4-6. Only when specifically asked about the date
in relation to the amount of time required for the trip did he correct the date. Tr. 78.
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operated on instructions from Carter, a fact corroborated by the
testimony of Hoffman, and the Bakers had no means of contacting the
driver. Tr. 53, 238.

By way of contrast, the same degree of control by Carter was not
exercised in the case of the April 24, 2006 shipment as that load of 35
horses was driven from the Baker facility in Stroud, Oklahoma to Cavel
International in DeKalb, Illinois by Baker’s step son Kory Pierson who
was working for Baker at the time. While Douglas Hoffman testified
that he observed that there were three stallions in the load, contrary to
his usual thoroughness, he did not take any photographs of the animals.®
Tr. 34-35. His testimony was corroborated however by Cavel’s records
reflecting the gender of the horses. CX-14. Given the explicitness of the
regulatory requirements set forth in 9 C.F.R.§88.4(a)(4)(ii) and the
number of horses in the load, although no injuries were sustained by the
horses during the transport (Tr. 247), it is clear that a violation did occur
on that occasion and that it is attributable to the Respondent George
Baker.

Based upon the entire record of all evidence presented, including the
testimony of the witnesses and the exhibits introduced during the
hearing, the following Findings of Fact, Conclusions of Law and Order
will be entered.

Findings of Fact

1. The Respondent George Baker is an individual who operates a
tack and horse receiving business which includes the buying and
selling horses under the name of George Baker Stables. He is a
resident of Stroud, Oklahoma.

2. Adina Agnew (Toots) Baker is George Baker’s wife and assists
him in the operation of his business. She completed the VS Form
10-13 for the June 22, 2005 shipment of 32 horses and signed the
form as the agent of Charles Carter. Tr. 231, 237, CX-8.

*Hoffman was generally regarded as a thorough investigator according to Randy
Beasley, a former Cavel employee who in his affidavit provided an encomium indicating
that every time Hoffman issued any type of violation he would fill out the paperwork
and take multiple photos of the said violation... RX-2.
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. Kory Pierson is George Baker’s step son; the Bakers provide him

a place to live and the facilities to keep his horses. He works for
his step father driving trucks and handling horses, as well as
buying and selling horses and tack for himself. CX-16.

. George Baker acts as an agent of Charles A. Carter on numerous

occasions to purchase horses for Carter. On June 22, 2005, he
delivered 32 head of horses purchased for Carter to Carter’s
driver, James Carpenter at his place of business in Stroud,
Oklahoma. The load of 32 horses included a mare with a pre-
existing puncture wound. Tr. 232-235, 237.

. Acting on instructions from Carter and using Carter’s equipment,

Carter’s driver James Carpenter supervised the loading of 32
horses at Baker’s facility in Stroud, Oklahoma and their
placement in the trailer on June 22, 2005 and transported the
horses to Cavel International in DeKalb, Illinois for slaughter. Tr.
232-235.

. During the course of their transportation, the horses were

crowded in the trailer transporting them, aggressive animals were
not segregated and the mare with the pre-existing puncture wound
died as a result of injuries sustained during the transport. CX-2.

. As previously found in In re: Charles A. Carter, d/b/a C.C.

Horses Transport; and Jeremy Pollitt, d/b/a Wildcat Trucking, 68
Agric. Dec. 1104 (2009); AQ Docket No. 09-0024, Charles A.
Carter (and not George Baker) was the owner/shipper of the
horses for the load of 32 horses shipped on June 22, 2005 to
Cavel International in DeKalb, Illinois for slaughter.

. On April 27, 2006, Kory Pierson, working as his step father’s

employee, transported a load of 35 horses purchased for Charles
Carter from the Baker facility in Stroud, Oklahoma to Cavel
International in DeKalb, Illinois for slaughter. Tr. 246-247, 264,
267, CX-16.

. Although there were no reported injuries to the horses

transported, the load of 35 horses shipped on April 27, 2006 in
Baker’s equipment by Pierson from Stroud, Oklahoma to Cavel
International in DeKalb, Illinois included three stallions that were
not segregated from the other horses as required by 9
C.F.R.§88.4(a)(4)(ii). Tr. 34-35, CX-14.
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Conclusions of Law

1. The Secretary has jurisdiction in this matter.

2. George Baker as the individual responsible for shipment of the
horses in equipment owned by him and driven by his employee
failed to segregate the three stallions from the other horses during
the shipment of 35 horses from the Baker facility in Stroud,
Oklahoma to Cavel International in DeKalb, Illinois on April 27,
2006, in violation of 9 C.F.R. §88.4(a)(4)(ii).

Order

1. The Respondent George Baker is assessed a civil penalty of
$1,200 for the violation of 9 C.F.R. §88.4(a)(4)(ii). Payment of
the civil penalty shall be made to the Treasurer of the United
States and be paid within 30 days from the effective date of this
Order by certified check or money order sent to:

United States Department of Agriculture
APHIS, Accounts Receivable

P.O. Box 3334

Minneapolis, MN 55403

The certified check or money order should include the docket number
of this proceeding.
2. This Order shall become final and effective thirty (30) days after
date of service of this Order on the Respondent unless appealed
to the Judicial Officer pursuant to 7 C.F.R. § 1.145.
Copies of this Decision and Order will be served upon the parties by
the Hearing Clerk.
Done at Washington, D.C.
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AWA - Economic injuries, prospective, not unique to act — Chilling effect - Game
foul, display of — First (association), ninth, tenth, eleventh amendments.

Gamefowl sellers and breeders showing of gamefowl, brought pre-enforcement
challenge to anti-animal-fighting provisions of the Animal Welfare Act, seeking
declaration that the provisions were unconstitutional and void in their entirety insofar
as they applied to gamefowl and an injunction prohibiting enforcement of those
provisions. No animal fighting was actually involved. The U.S. District Court dismissed
the suit for lack of standing. Plaintiffs appealed. The petitioner’s standing was based
upon a string of possible events which were speculative.

The Court of Appeals, Cole, Circuit Judge, held that:

(1) alleged economic injuries were not traceable only to provisions of
Act;

(2) alleged risk of prosecution and resulting chill was too speculative to
demonstrate injury in fact;

(3) alleged injuries did not implicate constitutional rights of travel,
association, due process, and freedom from bills of attainder; and

(4) no personal injury was suffered as a result of any federalism
violations.

Affirmed.
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Before: KENNEDY, COLE, and GRIFFIN, Circuit Judges.
OPINION

COLE, Circuit Judge.Plaintiffs-Appellants appeal the district court's
dismissal of their pre-enforcement challenge to the anti-animal-fighting
provisions of the Animal Welfare Act, naming as defendants the United
States, the Secretary and Department of Agriculture, the Attorney
General and Department of Justice, and the Postmaster General and the
United States Postal Service. The plaintiffs-appellants allege that these
provisions are unconstitutional insofar as they constitute a bill of
attainder; violate the principles of federalism contained in, inter alia, the
Ninth, Tenth, and Eleventh Amendments to the United States
Constitution; and unduly impinge on the plaintiffs-appellants’ First
Amendment right of association, constitutional right to travel, and Fifth
Amendment right to due process for deprivations of property and liberty.
The district court dismissed the lawsuit for lack of Article III standing,
a decision that we now AFFIRM.

I. BACKGROUND

A. Statutory background Before the district court, the
plaintiffs-appellants (“the plaintiffs”’) sought a declaratory judgment that
all provisions of the Animal Welfare Act (“AWA”), 7 US.C. §§
2131-56, are “unconstitutional and void in their entirety” insofar “as
they apply to gamefowl or activities and products relating to gamefowl,”
and an injunction prohibiting enforcement of these provisions. The
targeted provisions of the AWA are contained in § 2156, which places
restrictions on cockfighting and other “animal fighting ventures,”
defined as “any event, in or affecting interstate or foreign commerce,
that involves a fight conducted or to be conducted between at least 3
animals for purposes of sport, wagering, or entertainment.” 7 U.S.C. §
2156(g)(1). In February 2008, at the time the plaintiffs filed their
complaint,
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§ 2156 prohibited:
* knowingly sponsoring or exhibiting animals in an animal
fighting venture if any of the animals was moved in interstate or
foreign commerce, id. § 2156(a)(1), except for persons (1)
sponsoring or exhibiting birds in a state where fighting ventures
involving live birds are not illegal, (2) who had not knowingly
bought, sold, delivered, transported, or received the birds in
interstate or foreign commerce for the purpose of participating in
the fighting venture, id. § 2156(a)(2);
* knowingly selling, buying, transporting, delivering, or receiving
any animal for the purpose of having the animal participate in an
animal fighting venture, id. § 2156(b);
* knowingly using the United States Postal Service or any
instrumentality of interstate commerce for commercial speech for
promoting, or in any other manner furthering, an animal fighting
venture in the United States, id. § 2156(c), unless the promoted
activity is one that involves live birds and takes place in a state
where bird fighting is legal, id. § 2156(d); and
* knowingly selling, buying, transporting, or delivering in
interstate or foreign commerce a knife, gaff, or other sharp
instrument attached or intended to be attached to the leg of a bird
for use in an animal fighting venture, id. § 2156(e).

Originally, § 2156 contained a broader exception for live birds: its
prohibitions applied to fighting ventures involving birds “only if the
fight is to take place in a State where it would be in violation of the laws
thereof.” See Animal Welfare Act Amendments of 1976, Pub.L. No.
94-279, 90 Stat. 417 (1976) (adding § 2156 to the AWA). In 2002,
Congress limited this exception considerably by eliminating its
applicability to subsection (b) (which covers the knowing sale, purchase,
transport, delivery, and receipt of animals for fighting purposes) and
amending subsection (a) (which covers the knowing sponsorship and
exhibition of animals for fighting purposes) to the wording that existed
at the time of the plaintiffs' complaint. See Farm Security and Rural
Investment Act of 2002, Pub.L. No. 107-171, 116 Stat. 134, 491-92
(2002). In 2007, Congress added subsection (d), covering knives, gaffes
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and other sharp instruments intended for bird-fighting purposes. Animal
Fighting Prohibition Enforcement Act, Pub.L. No. 110-22, 121 Stat. 88
(2007). "'

In sum, at the time the plaintiffs filed their complaint, § 2156
restricted (and continues to restrict) various activities associated with
animal fighting that involve interstate travel and commerce, but did not
(and does not) itself prohibit animal fighting, including cockfighting. All
fifty states have legislation prohibiting cockfighting, however, although
the defendants concede that Louisiana's ban had not yet taken effect at
the time the plaintiffs filed their complaint and that cockfighting remains
legal in some U.S. territories and the Commonwealth of Puerto Rico.’

B. Plaintiffs' alleged injuries

In support of their claims for declaratory and injunctive relief, the
plaintiffs allege that the AWA has caused them various individual and
collective injuries. We accept the factual basis of these injuries as true
because the plaintiffs' suit was dismissed at the pleading stage. See
Fednav, Ltd. v. Chester, 547 F.3d 607, 614 (6th Cir.2008). Zanonia
White, a resident of Weimar, Texas, who supplements her retirement
income by selling chickens, alleges that she no longer fights birds and
sells chickens only for breeding and show purposes. She does not sell
birds to any person she believes will use them for fighting purposes and
requires all customers to sign a form certifying the same. Nonetheless,
she is contemplating ceasing her breeding business because she fears
arrest under the AWA and consequent economic damages. She claims
to know of other law-abiding breeders who have been harassed by law
enforcement officials regarding their breeding activities.

! Congress further amended § 2156 in June 2008, see Food, Conservation, and
Energy Act of 2008, Pub.L. No. 110-246, 122 Stat. 2223 (2008), after the plaintiffs filed
their complaint. The plaintiffs do not challenge the 2008 amendments.

? For the purposes of § 2156, “State” is defined as “any State of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, and any territory or
possession of the United States.” 7 U.S.C. § 2156(g)(3). Thus, the AWA's prohibitions
on activities involving interstate travel and commerce extend to Puerto Rico and
American territories and possessions.
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Ben J. Taylor, a resident of Newport, Tennessee, raises and sells
gamefowl for show and breeding purposes, but no longer for fighting
purposes. He claims that the AWA has significantly reduced the market
for his birds, both because it has restricted his sales to non-fighting
purposes and because customers who might otherwise buy his birds for
show or breeding purposes are loathe to transport birds across state lines
for fear of wrongful prosecution under § 2156. He, too, is reluctant to
ship his birds across state lines for fear of wrongful prosecution.

Teresa Doolittle, also a resident of Newport, has operated a feed store
there for over a decade. While the gamefowl industry originally
provided approximately sixty percent of the store's business, the AWA
allegedly has led that figure to decline to about twenty percent
(representing a $30,000 to $60,000 loss in gross revenue), and Doolittle
estimates that the figure will drop further to about fifteen percent.
Following amendments to the AWA in 2007, Doolittle ceased to ship
birds even for lawful purposes because of the risk of wrongful
prosecution.

Anthony Seville is president of the American Game Fowl Society, a
nonprofit organization that promotes the showing of gamefowl and that
is affiliated with the American Poultry Association. He claims that the
AWA has adversely affected his ability to work as a gamefowl judge
and promote gamefowl shows because potential exhibitors are reluctant
to participate due to the legal risks associated with transporting birds,
including that of wrongful prosecution.’

Milton Brooks is a Georgia resident who has been collecting rare
gamefowl stock for show and breeding purposes for the past ten years.
He claims that, as a result of the AWA, he no longer can transport or sell
birds across state lines for fighting purposes, even to those (unspecified)
states where cockfighting remains legal. Moreover, the AWA has
reduced his ability to sell birds for non-fighting purposes because it has
chilled the purchase and transport of breeding and show birds.

In addition to these individual injuries, the plaintiffs argue that they

* The complaint alleges that, by the same token, the AWA also has adversely
affected the organizational interests of the American Game Fowl Society and its
members by chilling the transportation of birds for show across state lines. Neither the
American Game Fowl Society nor its other members, however, is party to this lawsuit.
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collectively have suffered and will continue to suffer violations of
various constitutional rights because of the AWA. First, the plaintiffs
argue that the AWA creates an “unconstitutional impairment of
plaintiffs' Fifth Amendment liberty interests in their right to travel,” by
prohibiting them “from taking the property they own from a place where
they have the right to own, possess, and enjoy it to another place where
they have the right to own, possess, and enjoy it,” and chilling the right
to travel with chickens intended for non-fighting purposes. Second, the
AWA allegedly impinges the plaintiffs' First Amendment association
rights by making it impossible for the plaintiffs to travel to the events at
which they ordinarily would associate with like-minded people. Third,
the plaintiffs argue that the AWA inflicts punishment on them and other
members of the gamefowl community without a judicial trial and
therefore is a bill of attainder. Finally, the plaintiffs argue that the AWA
violates principles of federalism embodied, inter alia, in the Ninth,
Tenth, and Eleventh Amendments to the United States Constitution by
impermissibly favoring the domestic policies of those states that have
enacted cockfighting bans over those of states that have not.

C. Procedural history

On the basis of these alleged injuries, the plaintiffs filed suit on
February 7, 2008. On October 28, the defendants filed a motion to
dismiss the complaint for lack of standing under Federal Rule of Civil
Procedure 12(b)(1) and failure to state a claim under Rule 12(b)(6). The
plaintiffs filed a response on December 9. On January 26, 2009, the
district court granted the defendants' motion to dismiss for lack of
standing, noting that, to be conferred standing, the plaintiffs had the
burden of demonstrating that they had (1) personally suffered an “injury
in fact” that was actual or imminent and not conjectural or hypothetical;
(2) that the injury was “fairly traceable” to the challenged action of the
defendant (i.e., the enactment and enforcement of § 2156); and (3) that
a favorable decision likely would redress the injury. White v. United
States, No. 2:08-cv-118, 2009 WL 173509, at *2 (S.D.Ohio Jan.26,
2009) (op. & order) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555,
560, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992)).Rather than address



74 ANIMAL WELFARE ACT

individually the plaintiffs' various alleged economic and constitutional
injuries, the court consolidated the injuries into two basic “premises”:
first, that the plaintiffs feared false prosecution under § 2156, and
second, that they had suffered economic injuries because of the AWA.
Id. at *3. On the first premise, the court found that the plaintiffs' fear of
false prosecution did not constitute an “injury in fact” sufficient to
confer constitutional standing. In the court's words, because the “
‘[plossibility of future harm [is] neither actual nor imminent, but [is]
conjectural at best,” ” the plaintiffs' potential injury due to false
prosecution “ ‘[is] not within the purview of disputes that the federal
courts are permitted to adjudicate.” ” Id. at *4 (quoting Hyman v. City of
Louisville, 53 Fed.Appx. 740, 744 (6th Cir.2002)). On the second
premise, the court reasoned that, because cockfighting is now illegal in
all fifty states and in the District of Columbia, there would be no legal
domestic market for cockfighting even if § 2156 were declared
unconstitutional. Thus, any economic injuries the plaintiffs had suffered
were not traceable to the AWA nor redressable by the declaratory or
injunctive relief sought, as required under the second and third prongs
of the test for Article III standing. /d. at *4-*5.

The plaintiffs timely appealed the district court's decision that they
lack constitutional standing to bring their claims. We have jurisdiction
over the final decision of the district court under 28 U.S.C. § 1291.

II. STANDARD OF REVIEW

The plaintiffs argue that the district court erred in dismissing their
lawsuit for lack of constitutional standing. We review the district court's
decision de novo. Stalley v. Methodist Healthcare, 517 F.3d 911, 916
(6th Cir.2008) (citing Prime Media, Inc. v. City of Brentwood, 485 F.3d
343, 348 (6th Cir.2007)); see also Raines v. Byrd, 521 U.S. 811, 820,
117 S.Ct. 2312, 138 L.Ed.2d 849 (1997) (“[O]ur standing inquiry has
been especially rigorous when reaching the merits of the dispute would
force us to decide whether an action taken by one of the other two
branches of the Federal Government was unconstitutional.”).
Constitutional standing under Article III has three elements. Fednav,
547 F.3d at 614. “ ‘First, the plaintiff must have suffered an ‘injury in



Zanonia White, et al. v. USDA 75
69 Agric. Dec. 68

fact'-an invasion of a legally protected interest which is (a) concrete and
particularized, and (b) actual or imminent, not conjectural or
hypothetical.” ” Id. (quoting Lujan, 504 U.S. at 560, 112 S.Ct. 2130).
Second, the injury must be * ‘fairly traceable to the challenged action of
the defendant.” ” /d. (quoting Lujan, 504 U.S. at 560, 112 S.Ct. 2130).
Third, it must be likely that the injury will be “ ‘redressed by a favorable
decision.” ” Id. (quoting Lujan, 504 U.S. at 561, 112 S.Ct. 2130). Each
of these elements “ ‘must be supported in the same way as any other
matter on which the plaintiff bears the burden of proof, i.e., with the
manner and degree of evidence required at the successive states of the
litigation.” ” Id. (quoting Lujan, 504 U.S. at 561, 112 S.Ct. 2130). As
stated above, because the plaintiffs' suit was dismissed at the pleading
stage, we “ ‘must accept as true all material [factual] allegations of the
complaint.” ” Id. (quoting Warth v. Seldin, 422 U.S. 490, 501, 95 S.Ct.
2197, 45 L.Ed.2d 343 (1975)). We also must construe the complaint
liberally in favor of the complaining party. See United States v. Salti,
579 F.3d 656, 667 n. 11 (6th Cir.2009) (citing Warth, 422 U.S. at 501,
95 S.Ct. 2197). General factual allegations of injury may suffice to
demonstrate standing, “for on a motion to dismiss we presum[e] that
general allegations embrace those specific facts that are necessary to
support the claim.” Lujan, 504 U.S. at 561, 112 S.Ct. 2130 (internal
quotation marks omitted). However, “standing cannot be inferred ...
from averments in the pleadings, but rather must affirmatively appear in
the record,” Spencer v. Kemna, 523 U.S. 1, 10-11, 118 S.Ct. 978, 140
L.Ed.2d 43 (1998), nor will “naked assertion[s] devoid of further factual
enhancement” suffice, Ashcroft v. Igbal, --- U.S. ----, 129 S.Ct. 1937,
1949, 173 L.Ed.2d 868 (2009) (internal quotation marks omitted).
Rather, the complaint must contain “sufficient factual matter, accepted
as true, to state a claim to relief that is plausible on its face.” /d. (internal
quotation marks omitted).

Rather than examine each of the various injuries alleged by the
plaintiffs to determine which, if any, satisfy the test for constitutional
standing, we can distill the claimed injuries into four categories: first,
the plaintiffs' economic injuries caused by the AWA; second, the
plaintiffs' fear of false prosecution under the AWA and resulting “chill”
on the plaintiffs' conduct; third, the AWA's violation of plaintiffs'
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constitutional rights; and fourth, the AWA's violation of the principles
of federalism contained in the Ninth, Tenth, and Eleventh Amendments.
None of these alleged injuries suffices to confer standing on the
plaintiffs.

II1. DISCUSSION

A. Economic injuries

The plaintiffs argue that the district court was compelled to accept as
true their allegations that there are states and territories where
cockfighting remains legal and note that even the defendants conceded
that cockfighting is allowed in Puerto Rico and some American
territories. By consequence, according to the plaintiffs, the district court
erred in finding that the economic injuries they have suffered and
continue to suffer cannot be traced to § 2156's prohibition on activities
involving interstate and foreign travel and commerce for the purposes
of cockfighting. Rather, they argue, their injuries may be fairly traced to
the AWA, and a declaration that § 2156 is unconstitutional and an order
enjoining its enforcement would redress these injuries. In their words,
“if the court finds the statutory provisions to be unconstitutional ...
persons who have stopped the activities prohibited by the statute would
resume them, and the ... injuries sustained by appellants, including but
not limited to economic losses ... would be limited or avoided in the
future.” Contra the plaintiffs' argument, the district court was not
compelled to accept their legal allegations as true. See Igbal, 129 S.Ct.
at 1949 (“[T]he tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal
conclusions.”). Neither are we. Cockfighting is banned to a greater or
lesser degree in all fifty states and the District of Columbia. Thus, while
economic injuries may constitute an injury-in-fact for the purposes of
Article III standing, see Lujan, 504 U.S. at 559-61, 112 S.Ct. 2130; see
also Lambert v. Hartman, 517 F.3d 433, 437 (6th Cir.2008) (noting that
“actual financial injuries” may satisfy the injury-in-fact requirement),
the plaintiffs’ alleged economic injuries due to restrictions on
cockfighting are not traceable only to the AWA. Cf. San Diego County
Gun Rights v. Reno, 98 F.3d 1121, 1130 (9th Cir.1996) (holding that
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state law banning activities similar to those prohibited by challenged
federal law undercut traceability). Nor would these injuries be redressed
by the relief plaintiffs seek, since the states' prohibitions on cockfighting
would remain in place notwithstanding any action we might take in
regard to the AWA.

While the defendants concede that cockfighting remains legal in
Puerto Rico and some territories of the United States, this concession
does not aid the plaintiffs. The complaint does not allege that the
plaintiffs have ever derived any income from or engaged in any trade
with individuals in Puerto Rico or U.S. territories. Nor does it claim that
the plaintiffs have any intent to do so in future. Absent any allegation
that the plaintiffs have lost or will lose income because of the AWA's
restrictions on interstate commerce with these locales, the bald assertion
that plaintiffs have suffered economic injury due to the AWA is not
sufficient to confer standing based on the continued legality of
cockfighting there. See Bishop v. Lucent Techs., Inc., 520 F.3d 516, 522
(6th Cir.2008) (“The court should not assume facts that could and should
have been pled, but were not.”); ¢f. Igbal, 129 S.Ct. at 1949 (complaint
must contain “sufficient factual matter, accepted as true, to state a claim
to relief that is plausible on its face”).®

B. Fear of false prosecution and resulting “chill” on plaintiffs'
conduct

The risk of false prosecution under the AWA also is too speculative
to confer standing on the plaintiffs. In reaching the same conclusion, the
district court emphasized that none of the plaintiffs alleged any intention
to engage in conduct prohibited by the AWA. White, 2009 WL 1735009,
at *3. This emphasis is misplaced. Whether or not the plaintiffs alleged

* In February 2008, when the plaintiffs filed their complaint, Louisiana's ban on
cockfighting had not yet gone into effect. See La.Rev.Stat. Ann. § 14:102.23 (2008);
Cleveland Branch, NAACP v. City of Pharma, 263 F.3d 513, 524 (6th Cir.2001) (“The
Supreme Court has consistently held that ‘jurisdiction is tested by the facts as they
existed when the action [was] brought ....” ”) (quoting Smith v. Sperling, 354 U.S. 91,
93 n. 1, 77 S.Ct. 1112, 1 L.Ed.2d 1205 (1957)). The plaintiffs have not alleged any
present or future economic loss due to foregone revenues from Louisiana, and the state's
now effective ban would render moot any such claim.
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an intention to engage in prohibited conduct is not relevant to their
allegations that they risk false prosecution under the AWA even if they
engage only in lawful conduct. This issue aside, however, the district
court was correct to conclude that the risk of false prosecution to the
plaintiffs is too speculative to confer standing. “ ‘A threatened injury
must be certainly impending to constitute injury in fact.” ” Rosen v.
Tenn. Comm'r of Fin. & Admin., 288 F.3d 918, 929 (6th Cir.2002)
(quoting Whitmore v. Arkansas, 495 U.S. 149, 158,110 S.Ct. 1717, 109
L.Ed.2d 135 (1990)); accord City of Los Angeles v. Lyons, 461 U.S. 95,
102, 103 S.Ct. 1660, 75 L.Ed.2d 675 (1983). The plaintiffs' allegations
of potential false prosecution amount to a claim that, if they transport or
sell chickens across state lines for non-fighting purposes and if they are
stopped by law enforcement authorities, the authorities may misinterpret
the plaintiffs' intent and may wrongly prosecute them. This claim
accordingly bears some similarity to the allegations presented in O'Shea
v. Littleton, 414 U.S. 488, 94 S.Ct. 669, 38 L.Ed.2d 674 (1974), which
the Supreme Court found insufficient for standing. In O'Shea, the
plaintiffs sought injunctive relief against two judges who allegedly were
engaged in “a continuing pattern and practice” of discriminatory and
unconstitutional bond-setting, sentencing, and mandating of fee
payments. /d. at 491-92, 94 S.Ct. 669. The Court found that these
allegations amounted to a claim “that if respondents proceed to violate
an unchallenged law and if they are charged, held to answer, and tried
in any proceedings before [the judges], they will be subjected to the
discriminatory practices that [the judges] are alleged to have followed.”
1d. at 497, 94 S.Ct. 669. As in O'Shea, the chain of events necessary for
the plaintiffs in this case to suffer false prosecution veers “into the area
of speculation and conjecture.” Id. In the district court's words, the
“[p]laintiffs' pleading as to the scenario of events that must unfold to
injure them-their allegations that they might incur injury in the future if’
the law is not properly followed and if their intentions are
misconstrued-is simply too ... highly conjectural” to present a threat of
immediate injury, as the allegations “rest[ ] on a string of actions the
occurrence of which is merely speculative.” White, 2009 WL 173509,
at *4. While wrongful prosecution may be more likely here than in
O'Shea in light of the plaintiffs' claim that law enforcement officials
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mistakenly believe, due to misinformation provided by entities like the
Humane Society, that birds intended for fighting are distinguishable
from birds that are not, the risk remains too remote to confer standing.’

Nor does the “chill” on the plaintiffs' right of travel, right of
association, and “right to be free of bills of attainder,” which the
plaintiffs claim results from their fear of false prosecution, suffice for
standing. Our jurisprudence assumes that only the chilling of First
Amendment rights may confer standing. Moreover, where a plaintiff
seeks injunctive or declaratory relief to remedy a First Amendment
violation, a subjective fear of chilling will not suffice for standing absent
a real and immediate threat of future harm. See Hange v. City of
Mansfield, 257 Fed.Appx. 887, 891 (6th Cir.2007) (“[T]o seek an
injunction ... the mere subjective fear that a plaintiff will be subjected ...
to an allegedly illegal action is not sufficient to confer standing.”) (citing
Lyons, 461 U.S. at 107 n. 8, 103 S.Ct. 1660 (“It is the reality of the
threat of repeated injury that is relevant to the standing inquiry, not the
plaintiff's subjective apprehensions.”)); see also Fieger v. Mich.
Supreme Court, 553 F.3d 955, 962 (6th Cir.2009) (“ ‘[T]he Supreme
Court is emphatic: ‘Allegations of a subjective ‘chill’ are not an
adequate substitute for a claim of specific present objective harm or a
threat of specific future harm.' ) (quoting Laird v. Tatum, 408 U.S. 1,
13-14,92 S.Ct.2318,33 L.Ed.2d 154 (1972)). As argued above, the risk
of false prosecution the plaintiffs face in this case is too speculative to
confer standing. Their resulting decision to curtail their activities based
on their subjective fear of prosecution-the alleged “chill” on their
constitutional rights-does not affect this analysis. As we stated in
Morrison v. Board of Education, 521 F.3d 602 (6th Cir.2008),
“subjective apprehension and a personal (self-imposed) unwillingness”
to engage in First Amendment conduct, “without more,” “fail to

’ The complaint included as defendants “Does 1-50[who] include other persons or
entities who, like defendant [Humane Society of the United States] have been acting on
behalf or in concert with the named defendants ... in carrying out or assisting law
enforcement and government officials,” and sought to enjoin any defendant from
providing to law enforcement officials or other organizations “false or misleading
information pertaining to characteristics of chickens.” The plaintiffs' brief before this
Court does not mention these defendants nor this prayer for relief.
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substantiate an injury-in-fact for standing purposes.” Id. at 610 (citing
ACLU v. NS4, 493 F.3d 644, 662 (6th Cir.2007)). While the plaintiffs
argue that law enforcement officials' mistaken belief regarding the
distinctive characteristics of fighting birds helps transform their
subjective apprehension of prosecution into a fear of imminent injury
sufficient to confer standing, the risk of wrongful prosecution remains
overly speculative, even in light of this allegation.

C. Violations of plaintiffs' constitutional rights

The plaintiffs' brief focuses on the chill to plaintiffs' constitutional
rights based on the fear of false prosecution. However, the plaintiffs'
complaint also appears to allege constitutional violations based on §
2156's ban on interstate sales and transportation of chickens actually
intended for fighting purposes, since some of the plaintiffs allegedly
would sell and / or transport chickens for fighting purposes but for the
AWA's restrictions. By prohibiting the sale and transportation of
chickens for fighting purposes, the AWA violates (or so the complaint
argues) the plaintiffs' rights of travel and association, their “rights to due
process in the deprivation of their rights to property and liberty,” and
their “right to be free from bills of attainder.”The plaintiffs argue that
they need not allege an intention to violate the AWA in order to have
standing based on these alleged violations of their constitutional rights.
We indeed have held that “[a] plaintiff can meet the standing
requirements when suit is brought under the Declaratory Judgment Act
by establishing ‘actual present harm or a significant possibility of future
harm,” People's Rights Org. v. City of Columbus, 152 F.3d 522,527 (6th
Cir.1998), ‘even though the injury-in-fact has not yet been completed.’
Nat'l Rifle Ass'n of Am. v. Magaw, 132 F.3d 272, 280 (6th Cir.1997).”
Hyman, 53 Fed.Appx. at 743. In other words, the plaintiffs are correct
that they need not actually violate the AWA in order to have standing.
However, they still must demonstrate an injury-in-fact to a legally
protected interest that is actual or imminent and that satisfies the other
prongs of the constitutional standing test.

The purported constitutional violations the plaintiffs allege do not
satisfy this standard. Even if the plaintiffs' allegations that they would
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sell chickens for fighting purposes but for § 2156 are sufficient to
demonstrate a significant possibility of future harm, none of the
purported “constitutional” injuries actually implicates the Constitution.
Cf. Lujan, 504 U.S. at 560, 112 S.Ct. 2130 (injury-in-fact must implicate
legally protected interest). The plaintiffs' arguments to the contrary are
near frivolous. The plaintiffs offer no support for their argument that the
right to travel “includes within it the right ... to bring with them their
property ... in this case birds and paraphernalia including ... ‘sharp
implements.” ” Nor do they provide any support for the argument that
their rights to association are violated because the AWA “mak][es] it
impossible to travel to the events at which [the plaintiffs] would
ordinarily associate with like-minded people” since “[t]he very property
which Congress wants plaintiffs to leave at home is the very reason the
plaintiffs associate with other[s] in the gamefowl community.” In fact,
§ 2156 neither prohibits travel nor prevents individuals from associating
for the purposes of animal fighting in locations where animal fighting
remains legal. Nor does it deprive the plaintiffs of property or liberty
without due process. If the plaintiffs violate the AWA and are arrested
for doing so, there is no reason to think they will not receive the
procedural protections of the federal criminal justice system. By the
same token, because the AWA does not impose any penalties without a
judicial trial, it is not a bill of attainder. Cf. United States v. Brown, 381
U.S. 437, 448-49, 85 S.Ct. 1707, 14 L.Ed.2d 484 (1965) (describing
features of bills of attainder). Because none of these alleged injuries
actually implicates the Constitution, none is sufficient to confer
standing.

D. Federalism violation

Finally, the plaintiffs argue that the anti-animal-fighting provisions
of the AWA violate the principles of federalism contained in the Ninth,
Tenth, and Eleventh Amendments by favoring the policies of those
states that ban cockfighting in a manner that imposes burdens on those
states that have not enacted such bans. Even assuming the plaintiffs are
correct that a constitutional violation has occurred, they do not have
standing to challenge it. A party invoking the court's jurisdiction must
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show that he has “personally suffered” some actual or threatened injury.
Lujan, 504 U.S. at 563,112 S.Ct. 2130; see also Warth, 422 U.S. at 499,
95 S.Ct. 2197 (“The Art. III judicial power exists only to redress or
otherwise protect against injury to the complaining party.... A federal
court's jurisdiction therefore can be invoked only when the plaintiff
himself has suffered some threatened or actual injury ...”) (internal
quotation marks omitted). Any injury here is to the impacted states, and
perhaps to their citizens or the citizens of the United States in general.
Thus, the plaintiffs cannot be said to have “personally suffered” the
alleged federalism violation in a manner that would confer standing. Cf.
Greater Cincinnati Coal. for the Homeless v. City of Cincinnati, 56 F.3d
710, 716 (6th Cir.1995) (standing cannot be conferred based upon “a
mere interest in a problem”) (citing Sierra Club v. Morton, 405 U.S.
727,739,92 S.Ct. 1361, 31 L.Ed.2d 636 (1972)).

IV. CONCLUSION

For the reasons described above, we AFFIRM the decision of the
district court.C.A.6 (Ohio),2010.
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ANIMAL WELFARE ACT
DEPARTMENTAL DECISIONS

GREAT CATS OF INDIANA, INC., LAUROB, LLC AND
ROBERT B. CRAIG AND LAURA PROPER, d/b/a GREAT CATS
OF INDIANA.

AWA Docket No. 07-0183.

Decision and Order.

Filed January 4, 2010.

AWA - Zoo.

Colleen Carroll, for the Administrator, APHIS.
Robert B. Craig, for Respondent.
Decision issued by Jill S. Clifton, Administrative Law Judge.

This proceeding was instituted under the Animal Welfare Act, as
amended (7 U.S.C. § 2131 ef seq.)(the "Act"), by a complaint filed by
the Administrator, Animal and Plant Health Inspection Service, United
States Department of Agriculture, and subsequently amended, alleging
that the respondents willfully violated the regulations and standards
issued pursuant to the Act (9 C.F.R. § 1.1 et seq.). This initial decision
and order is entered pursuant to section 1.141(e) of the Rules of Practice
applicable to this proceeding (7 C.F.R. § 1.141(e)).

The Administrator of the Animal and Plant Health Inspection Service
("APHIS") initiated this case in furtherance of USDA’s statutory
mandate under the Act to ensure that animals transported, sold or used
for exhibition are treated humanely and carefully.' In its amended
complaint, APHIS seeks penalties against respondents for violating the
Act and the regulations and standards promulgated thereunder, 9 C.F.R.
§ 2.1 et seq. (the "Regulations" and “Standards”). The respondents filed

'"The Animal Welfare Act, 7 U.S.C. § 2131 et seq. (the “Act”), was originally passed
by Congress specifically to address the public’s interest in preventing the theft of pets
and in ensuring that animals used in research were treated humanely. The Act was
amended to regulate the transportation, purchase, sale, housing, care, handling and
treatment of animals used for exhibition purposes or as pets
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an answer denying material allegations of the complaint.

The hearing of this matter was scheduled to commence on January
4,2010, by notice filed April 29, 2009, following a teleconference held
by me on that date. Respondents were represented by respondent Robert
B. Craig. On December 15, 2009, I filed a Hearing Room Designation
stating that the hearing would be held in Lafayette, Indiana, and
identifying the building, address, and courtroom. The Hearing Clerk
sent a copy of that notice to respondents on December 16, 2009.
Respondents were duly notified of the time, place and location of the
scheduled hearing.

On January 4, 2010, I presided over an oral hearing in this matter in
Lafayette, Indiana. Complainant was represented by Colleen Carroll,
Office of the General Counsel, U.S. Department of Agriculture.
Respondents failed to appear at the hearing without good cause.
Pursuant to the Rules of Practice, respondents are deemed to have
waived the right to an oral hearing and to have admitted all of the
material allegations of fact contained in the amended complaint. 7
C.F.R. §1.141(e). Complainant elected to follow the procedure set forth
in section 1.139 of the Rules of Practice. Therefore, I issue this initial
decision and order on January 4, 2010.

FINDINGS OF FACT

1. Respondent Great Cats of Indiana, Inc. (“GCI”), is an Indiana
corporation (number 2001112600247, incorporated November 21, 2001)
whose address is 10471 East Highway 24, Idaville, Indiana 47950, and
whose agent for service of process is respondent Robert B. Craig. At all
times mentioned herein, respondent GCI operated as an exhibitor as that
term is defined in the Act. Respondent GCI has never held an Animal
Welfare Act license.

2. Respondent Laurob, LLC (“Laurob”) is an Indiana limited
liability company (number 2003021700011, formed on January 30,
2003) whose address is 10471 East Highway 24, Idaville, Indiana
47950, and whose agent for service of process is respondent Robert B.
Craig. Beginning in January 2003, respondent Laurob operated as an
exhibitor as that term is defined in the Act, and since February 24, 2004,
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has held Animal Welfare Act license 32-C-0186, issued to “LAUROB,
LLC, DBA: GREAT CATS OF INDIANA.” In its initial license
application submitted in July 2003, Laurob identified itself as a limited
liability company doing business as “Great Cats of Indiana.” Its 2005
through 2008 license renewal forms represent that it is a corporation. In
its application, Laurob identified the nature of its business as both a
“z00” and a “broker.”

3. Respondent Robert B. Craig is an individual whose mailing
address is 10471 East Highway 24, Idaville, Indiana 47950.
Complainant is informed and believes and on that basis alleges that
respondent Craig is a director and officer of respondent GCI and a
manager of respondent Laurob, and since approximately November
2001 has operated as an exhibitor using the names “Great Cats of
Indiana” and Cougar Valley Farms, Inc.

4. Respondent Laura Proper is an individual whose mailing address
is 10471 East Highway 24, Idaville, Indiana 47950. Complainant is
informed and believes and on that basis alleges that respondent Proper
is a director and officer of respondent GCI and a manager of respondent
Laurob, and since approximately November 2001 has operated as an
exhibitor using the names “Great Cats of Indiana” and Cougar Valley
Farms, Inc.

5. Respondents Craig and Proper were the principals of Cougar
Valley Farms, Inc., an Indiana corporation that validly held Animal
Welfare Act license 32-B-0136, from its incorporation until its
dissolution by the Indiana Secretary of State on December 8§, 2001.
Although a defunct corporation is not a “person,” as defined in the Act
and the Regulations, and therefore cannot legitimately hold a license, for
almost two years, between December 8, 2001, through September 19,
2003, respondents Craig and Proper continued to operate as dealers
under the name “Cougar Valley Farms, Inc.,” and to use (and renew) the
license that APHIS had issued to Cougar Valley Farms, Inc., as their
own for their own purposes.

6. Respondents operate a moderately-large business, and have
regularly had custody and control of approximately 30 to 50 animals,
including canids, felids and bears. The gravity of the violations in this
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case is great. They include repeated instances in which respondents
exhibited animals without adhering to the handling Regulations, failed
to provide minimally-adequate veterinary care to animals that were
suffering, and failed to provide minimally-adequate housing and
husbandry to animals. Respondents have not shown good faith. They
have continually failed to comply with the Regulations and Standards,
after having been repeatedly advised of deficiencies, and on August 30,
2004, APHIS issued a notice of warning to respondent Laurob.
Respondents Craig and Proper operated for two years ostensibly using
a dealer’s license issued to a defunct corporation (Cougar Valley Farms,
Inc.). On November 1, 2006, respondent Craig misrepresented to
inspectors that on October 25-26, 2006, he sought veterinary care from
two veterinarians for a jaguar in distress, when both veterinarians
confirmed to APHIS that respondent Craig had never so communicated
with them.

7. Since approximately November 21, 2001, respondent GCI has
continually operated as a dealer and an exhibitor, as those terms are
defined in the Act and the Regulations (7 U.S.C. § 2132(h), 9 C.F.R. §
1.1), and specifically operated a “zo0o,” as defined in the Regulations (9
C.FR. § 1.1), at its business location at 10471 East Highway 24,
Idaville, Indiana 47950, without having a valid license under the Act, in
willful violation of the Regulations. 9 C.F.R. § 2.1(a). Since
approximately December 8, 2001, and continuing through March 16,
2004, respondents Craig and Proper continued to do business as dealers
and exhibitors using the name of a defunct corporation, Cougar Valley
Farms, Inc., whose AWA dealer license (32-B-0132) had, by regulation,
expired upon the dissolution of Cougar Valley Farms, Inc. Complainant
is informed and believes and on that basis alleges that beginning in
approximately 2002, respondents Craig and Proper sought to substitute
GClI as the holder of license number 32-B-0132.

8. On January 16, 2008, respondents GCI, Laurob, Craig and Proper
failed to allow APHIS officials to enter their place of business, during
normal business hours, to conduct an inspection of respondents’ facility,
animals and records.

9. On September 19, 2003, respondents Craig and Proper failed to
employ an attending veterinarian under formal arrangements, as
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required, and specifically, failed to employ either a full-time attending
veterinarian, or a part-time veterinarian under formal arrangements that
include a written program of veterinary care and regularly-scheduled
visits to the premises.

10.0n August 26, September 6, September 15 and September 26,
2005, and July 12, October 25-26, and November 1, 2006, respondents
GCI, Laurob, Craig and Proper failed to employ an attending
veterinarian under formal arrangements, as required, and specifically,
failed to employ either a full-time attending veterinarian, or a part-time
veterinarian under formal arrangements that include a written program
of veterinary care and regularly-scheduled visits to the premises.

11.0n September 15 and September 26, 2005, respondents GCI,
Laurob, Craig and Proper failed to establish and maintain a program of
adequate veterinary care that included the availability of appropriate
equipment and services and the use of appropriate methods to treat
injuries, and failed to provide adequate veterinary medical treatment to
(1) two emaciated juvenile tigers with brittle coats, (ii) a cougar (Buddy
Boy) with unhealed wounds on his right front paw that occurred months
before, and (iii) wolves in poor condition with bloody diarrhea.

12.0n November 30, 2005, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain a program of adequate veterinary
care that included the availability of appropriate equipment and services
and the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) three bears with loose
stools, (ii) three juvenile tigers, (iii) wolves, and (iv) a cougar (Buddy
Boy) with unhealed wounds on his right front paw from an amputation
that occurred months before, or to following the bandaging and surgical
debridement prescription.

13.0n November 30, 2005, and February 28, July 12 and November
1,2006, respondents GCI, Laurob, Craig and Proper failed to establish
and maintain a program of adequate veterinary care that included the
availability of appropriate equipment and services, and housed juvenile
tigers in enclosures that were too small for them, and would not
accommodate their rapid growth.

14.0n February 28 and July 12, 2006, respondents GCI, Laurob,
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Craig and Proper failed to employ an attending veterinarian who had
appropriate authority to ensure the provision of veterinary care to
animals, as required, and specifically, respondents failed to adhere to the
veterinary medical instructions of their attending veterinarian, failed to
follow recommended veterinary programs and treatments, and in fact,
have elected to disregard their veterinarian’s advice, and instead to make
their own veterinary medical decisions regarding the veterinary care for
the animals in their custody.

15.0n February 28, 2006, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain a program of adequate veterinary
care that included the availability of appropriate equipment and services
and the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) animals recommended for
worming with fenbendazole, (ii) animals needing testing for heartworm
(dirofilaria immitis) and hookworm (ancylostoma), (iii) a lion (Mufasa)
with a dental abscess, (iv) a cougar (Buddy Boy) with unhealed wounds
on his right front paw from an amputation that occurred months before,
and (v) animals in need of fecal exams for the treatment of parasites.

16.0n July 12, 2006, respondents GCI, Laurob, Craig and Proper
failed to establish and maintain a program of adequate veterinary care
that included the availability of appropriate equipment and services and
the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) a lion (Mufasa) with a
dental abscess, (ii) thin cougars, (iii) a cougar (Buddy Boy) whose
wounds were treated not by a veterinarian but by respondent Craig, and
(iv) animals in need of fecal exams for the treatment of parasites.

17.0n or about October 25-26, 2006, respondents GCI, Laurob,
Craig and Proper failed to establish and maintain a program of adequate
veterinary care that included the availability of appropriate equipment
and services and the use of appropriate methods to treat injuries, and
failed to obtain any veterinary medical treatment for a jaguar that
stopped eating, became aggressive, then lethargic, and died on October
26,2006, without having been seen by a veterinarian.

18.0n November 1, 2006, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain a program of adequate veterinary
care that included the availability of appropriate equipment and services
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and the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) a lion (Mufasa) with a
dental abscess, (ii) thin cougars, (iii) three thin tigers, and (iv) animals
in need of fecal exams for the treatment of parasites.

19.Between January 28, 2007, through February 4, 2007,
respondents GCI, Laurob, Craig and Proper failed to establish and
maintain a program of adequate veterinary care that included the
availability of appropriate equipment and services and the use of
appropriate methods to treat injuries, and failed to provide adequate
veterinary medical treatment to (i) one tiger, one lion, one jaguar, and
four cougars, all of whom died without having been seen by a
veterinarian, despite their suffering from vomiting and diarrhea.

20.0n March 13, 2007, respondents GCI, Laurob, Craig and Proper
failed to establish and maintain a program of adequate veterinary care
that included the availability of appropriate equipment and services and
the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) a leopard with an open
wound on its left rear, (i1) a cougar (Raja) with half of a tail, and a
bloody open wound on the end, (iii) an emaciated adult lion (Cofu), and
(iv) a lion (Mufasa) with a dental abscess and an open wound with hair
loss on his left rear hock.

21.0n April 17, 2007, respondents GCI, Laurob, Craig and Proper
failed to establish and maintain a program of adequate veterinary care
that included the availability of appropriate equipment and services and
the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) a tiger (Cooper) whose tail
was docked, and its sutures removed leaving an open wound and
exposed bone, (ii) an emaciated adult lion (Cofu), and (iii) a lion
(Mufasa) with a dental abscess.

22.Between May 30, 2007, through August 29, 2007, respondents
GCI, Laurob, Craig and Proper failed to establish and maintain a
program of adequate veterinary care that included the availability of
appropriate equipment and services and the use of appropriate methods
to treat injuries, and failed to provide adequate veterinary medical
treatment to (i) a lion (Mufasa) with an untreated dental abscess.
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23.0n June 9, 2008, respondents GCI, Laurob, Craig and Proper
failed to establish and maintain a program of adequate veterinary care
that included the availability of appropriate equipment and services and
the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to a cougar (Buddy Boy) with a
raw, open sore on his right from paw (which paw had been the subject
of an amputation that occurred years earlier), and instead, respondent
Craig elected not to communicate with his attending veterinarian or to
obtain veterinary care from a veterinarian, but instead simply to treat the
animal himself.

24.0n September 17, 2008, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain a program of adequate veterinary
care that included the availability of appropriate equipment and services
and the use of appropriate methods to prevent disease, and failed to
provide adequate veterinary medical treatment to canids, who did not
receive any heartworm preventive. 9 C.F.R. §§ 2.40(a), 2.40(b)(1),
2.40(b)(2).

25.0n or about March 10, 2009, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain a program of adequate veterinary
care that included the availability of appropriate equipment and services
and the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) a lion (Mufasa) who, having
had his abscess treated (by extracting his lower left canine) (see 9 15-
16, 18, 20-22 above), evidenced a draining tract on the bottom of his
mandible; and (ii) a large felid (Samson) has a watery drainage from
both eyes and crusty material around his nose.

26.0n June 14,2004, APHIS inspectors determined that on June 14,
2003, respondents GCI, Laurob, Craig and Proper failed to handle
animals during public exhibition so there was minimal risk of harm to
the animals and to the public, with sufficient distance and/or barriers
between the animals and the general viewing public so as to assure the
safety of animals and the public, and specifically, respondents exhibited
a bear (Trouble) without sufficient distance and/or barriers to prevent the
public from approaching and having direct contact with the bear, and a
customer on a tour of the facility put her hand into the bear’s cage,
whereupon the bear bit off part of the customer’s left index finger.
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27.0n January 27, April 5, approximately July, August 26,
September 15, September 26, and November 30, 2005, and February 28,
July 12,and November 1, 2006, and March 13, July 17, and August 29,
2007, respondents GCI, Laurob, Craig and Proper failed to handle
animals during public exhibition so there was minimal risk of harm to
the animals and to the public, with sufficient distance and/or barriers
between the animals and the general viewing public so as to assure the
safety of animals and the public.

28.0n August 29 and September 7, 2007, respondents GCI, Laurob,
Craig and Proper exposed a young (five to six-week-old), immature,
unvaccinated tiger to excessive public handling, and exhibited the tiger
for periods of time and in a manner that would be detrimental to its
health and well-being, and specifically, allowed the tiger to roam around
respondents’ gift store, making it available to customers.

29.Respondents failed to meet the minimum facilities and operating
standards for dogs, and specifically, on March 9, 2004, respondents
failed to house wolf-hybrids in enclosures that were
in good repair and structurally sound.

30.Respondents failed to meet the minimum facilities and operating
standards for animals other than dogs, cats, rabbits, hamsters, guinea
pigs, nonhuman primates and marine mammals (9 C.F.R. §§ 3.125-
3.142), as follows:

a. On September 10, 2002, respondents Craig and Proper failed
to ensure that housing facilities were structurally sound and
maintained in good repair, specifically the shelter box for two black
bears, the housing enclosure for three lions, and the female tiger
enclosure.

b. On September 10 and December 3, 2002, respondents Craig
and Proper failed to provide for the removal and disposal of food and
animal waste in animal enclosures.

c. On September 10, 2002, respondents Craig and Proper failed
to maintain their perimeter fence structurally sound and in good
repair, and specifically, there was no perimeter fence around the
enclosure for four juvenile lions.

d. On September 10, 2002, respondents Craig and Proper failed



92

ANIMAL WELFARE ACT

to provide two black bears with adequate shelter from inclement
weather.

e. On September 10, 2002, respondents Craig and Proper failed
to keep water receptacles for animals clean and sanitary.

f. On September 10, 2002, respondents Craig and Proper failed
to keep the premises clean and in good repair, and specifically,
APHIS inspectors observed excessive weed growth, trash and
accumulated debris.

g. On December 3, 2002, respondents Craig and Proper failed to
keep the premises clean and in good repair, and specifically, APHIS
inspectors observed trash and accumulated debris.

h. On July 29, 2003, respondents Craig and Proper failed to
ensure that housing facilities were structurally sound and maintained
in good repair, specifically the housing enclosure for a male lion
(Chucky).

i. On July 29, 2003, respondents Craig and Proper failed to
provide for the removal and disposal of food and animal waste,
bedding and trash in lion and tiger enclosures.

j- On July 29, 2003, respondents Craig and Proper failed to
establish and maintain an effective program for pest control, and
APHIS inspectors observed excessive maggots on the ground of the
pathway outside the lion and tiger enclosures.

k. On September 19, 2003, respondents Craig and Proper failed
to remove excreta from primary enclosures for bears as often as
necessary.

I. OnMarch 9 and June 14, 2004, April 5, August 26, September
6, September 26 and November 30, 2005, February 28, July 12 and
November 1, 2006, March 13, April 17, May 30, July 17, August 29,
and September 24, 2007, and March 3, 2008, respondents GCI,
Laurob, Craig and Proper failed to keep water receptacles for animals
functional, available, clean and sanitary, and to provide animals with
clean, potable water as often as necessary for their health and well-
being.

m. On March 9 and June 14, 2004, April 5, September 15 and
September 26, 2005, July 12 and November 1,2006, March 13, April
17, July 17, and August 29,2007, March 3 and November 17, 2008,
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and March 10, 2009, respondents GCI, Laurob, Craig and Proper
failed to ensure that housing facilities were structurally sound and
maintained in good repair.

n. On January 27, April 5, August 26 and September 15, 2005,
and July 12, 2006, respondents GCI, Laurob, Craig and Proper failed
to have ample lighting in animal enclosures.

0. On January 27, August 26, September 6, September 15,
September 26, and November 30, 2005, February 28, July 12 and
November 1, 2006, and March 13, April 17 May 30, July 17, August
29, and September 24, 2007, respondents GCI, Laurob, Craig and
Proper failed to remove excreta and other waste from primary
enclosures for all animals as often as necessary.

p. On April 5, August 26, September 15 and September 26,2005,
and February 28, July 12 and November 1, 2006, and September 24,
2007, respondents GCI, Laurob, Craig and Proper [failed to] provide
for the removal and disposal of food and animal waste, bedding and
trash.

q. On August 26, September 15, September 26, and November
30, 2005, February 28, July 12 and November 1, 2006, and March
13,2007, respondents GCI, Laurob, Craig and Proper failed to store
supplies of food in facilities that adequately protect them against
deterioration, molding and contamination.

r. On August 26, September 26 and November 30, 2005, July 12
and November 1, 2006, March 13, May 30, July 17, and August 29,
2007, June 9, September 17, and November 17, 2008, and March 10,
2009, respondents GCI, Laurob, Craig and Proper failed to provide
a suitable method to eliminate excess water from animal enclosures.

s. On August 26, 2005, and March 13, May 30, July 17, August
29, and September 24, 2007, respondents GCI, Laurob, Craig and
Proper failed to provide adequate wholesome, palatable and
uncontaminated food to animals.

t. On August 26, September 15 and September 26, 2005, and
February 28, and July 12, 2006, respondents GCI, Laurob, Craig and
Proper failed to keep the premises clean and in good repair, and
specifically, APHIS inspectors observed trash and accumulated
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debris.

u. On September 15, 2005, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain an effective program for pest
control, and APHIS inspectors observed numerous rat holes.

v. On September 26 and November 30, 2005, February 28, July
12, November 1 and December 7, 2006, and March 3 and November
17, 2008, respondents GCI, Laurob, Craig and Proper failed to
provide animals with adequate shelter from inclement weather.

w. On November 30, 2005, and February 28, July 12 and
November 1, 2006, and July 17, and August 29, 2007, respondents
GCI, Laurob, Craig and Proper failed to maintain their perimeter
fence functional, and in structurally sound condition.

x. On November 30, 2005, and February 28, July 12 and
November 1, 2006, respondents GCI, Laurob, Craig and Proper
failed to provide animals with adequate space in which to make
social and postural adjustments.

y. From September 10, 2002, through March 3, 2008,
respondents Craig and Proper failed to employ a sufficient number
of adequately-trained personnel to maintain an acceptable level of
husbandry, and from January 5, 2004, through March 3, 2008,
respondents GCI and Laurob failed to employ a sufficient number of
adequately-trained personnel to maintain an acceptable level of
husbandry.

z. On May 30, 2007, respondents GCI, Laurob, Craig and Proper
failed to provide eight tigers with adequate shelter from sunlight.

aa. On July 17,2009, respondents GCI, Laurob, Craig and Proper
failed to keep the premises in good repair, and specifically, APHIS
inspectors observed an exposed (open) electrical box on the
enclosure housing the tiger and cougar.

bb.On or about September 7, 2007, respondents GCI, Laurob,
Craig and Proper transported a young tiger in a primary enclosure
that did not conform to the Standards, and specifically respondents
transported the tiger to and from staff members’ homes in an open-
topped bin that does not contain the animal.
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CONCLUSIONS OF LAW

1. Since approximately November 21, 2001, respondent GCI has
continually operated as a dealer and an exhibitor, as those terms are
defined in the Act and the Regulations (7 U.S.C. § 2132(h), 9 C.F.R. §
1.1), and specifically operated a “zoo,” as defined in the Regulations (9
C.FR. § 1.1), at its business location at 10471 East Highway 24,
Idaville, Indiana 47950, without having a valid license under the Act, in
willful violation of the Regulations. 9 C.F.R. § 2.1(a). Since
approximately December 8, 2001,and continuing through March 16,
2004, respondents Craig and Proper continued to do business as dealers
and exhibitors using the name of a defunct corporation, Cougar Valley
Farms, Inc., whose AWA dealer license (32-B-0132) had, by regulation,
expired upon the dissolution of Cougar Valley Farms, Inc. Complainant
is informed and believes and on that basis alleges that beginning in
approximately 2002, respondents Craig and Proper sought to substitute
GClI as the holder of license number 32-B-0132.

2. On January 16, 2008, respondents GCI, Laurob, Craig and Proper
failed to allow APHIS officials to enter their place of business, during
normal business hours, to conduct an inspection of respondents’ facility,
animals and records, in willful violation of section 2.1260f the
Regulations. 9 C.F.R. § 2.126(a)(1).

3. On September 19, 2003, respondents Craig and Proper failed to
employ an attending veterinarian under formal arrangements, as
required, and specifically, failed to employ either a full-time attending
veterinarian, or a part-time veterinarian under formal arrangements that
include a written program of veterinary care and regularly-scheduled
visits to the premises, in willful violation of the Regulations. 9 C.F.R.
§ 2.40(a)(1).

4. On August 26, September 6, September 15 and September 26,
2005, and July 12, October 25-26, and November 1, 2006, respondents
GCI, Laurob, Craig and Proper failed to employ an attending
veterinarian under formal arrangements, as required, and specifically,
failed to employ either a full-time attending veterinarian, or a part-time
veterinarian under formal arrangements that include a written program
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of veterinary care and regularly-scheduled visits to the premises, in
willful violation of the Regulations. 9 C.F.R. § 2.40(a)(1).

5. On September 15 and September 26, 2005, respondents GCI,
Laurob, Craig and Proper failed to establish and maintain a program of
adequate veterinary care that included the availability of appropriate
equipment and services and the use of appropriate methods to treat
injuries, and failed to provide adequate veterinary medical treatment to
(1) two emaciated juvenile tigers with brittle coats, (ii) a cougar (Buddy
Boy) with unhealed wounds on his right front paw that occurred months
before, and (iii) wolves in poor condition with bloody diarrhea, in
willful violation of the Regulations. 9 C.F.R. §§ 2.40(a), 2.40(b)(1),
2.40(b)(2).

6. On November 30, 2005, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain a program of adequate veterinary
care that included the availability of appropriate equipment and services
and the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) three bears with loose
stools, (ii) three juvenile tigers, (iii) wolves, and (iv) a cougar (Buddy
Boy) with unhealed wounds on his right front paw from an amputation
that occurred months before, or to following the bandaging and surgical
debridement prescription, in willful violation of the Regulations. 9
C.F.R. §§ 2.40(a), 2.40(b)(1), 2.40(b)(2).

7. On November 30, 2005, and February 28, July 12 and November
1, 2006, respondents GCI, Laurob, Craig and Proper failed to establish
and maintain a program of adequate veterinary care that included the
availability of appropriate equipment and services, and housed juvenile
tigers in enclosures that were too small for them, and would not
accommodate their rapid growth, in willful violation of the Regulations.
9 C.F.R. § 2.40(b)(1).

8. On February 28 and July 12, 2006, respondents GCI, Laurob,
Craig and Proper failed to employ an attending veterinarian who had
appropriate authority to ensure the provision of veterinary care to
animals, as required, and specifically, respondents failed to adhere to the
veterinary medical instructions of their attending veterinarian, failed to
follow recommended veterinary programs and treatments, and in fact,
have elected to disregard their veterinarian’s advice, and instead to make
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their own veterinary medical decisions regarding the veterinary care for
the animals in their custody, in willful violation of the Regulations. 9
C.F.R. § 2.40(a)(2).

9. On February 28, 2006, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain a program of adequate veterinary
care that included the availability of appropriate equipment and services
and the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) animals recommended for
worming with fenbendazole, (ii) animals needing testing for heartworm
(dirofilaria immitis) and hookworm (ancylostoma), (iii) a lion (Mufasa)
with a dental abscess, (iv) a cougar (Buddy Boy) with unhealed wounds
on his right front paw from an amputation that occurred months before,
and (v) animals in need of fecal exams for the treatment of parasites, in
willful violation of the Regulations. 9 C.F.R. §§ 2.40(a), 2.40(b)(1),
2.40(b)(2).

10.0n July 12, 2006, respondents GCI, Laurob, Craig and Proper
failed to establish and maintain a program of adequate veterinary care
that included the availability of appropriate equipment and services and
the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) a lion (Mufasa) with a
dental abscess, (ii) thin cougars, (iii) a cougar (Buddy Boy) whose
wounds were treated not by a veterinarian but by respondent Craig, and
(iv) animals in need of fecal exams for the treatment of parasites, in
willful violation of the Regulations. 9 C.F.R. §§ 2.40(a), 2.40(b)(1),
2.40(b)(2).

11.0n or about October 25-26, 2006, respondents GCI, Laurob,
Craig and Proper failed to establish and maintain a program of adequate
veterinary care that included the availability of appropriate equipment
and services and the use of appropriate methods to treat injuries, and
failed to obtain any veterinary medical treatment for a jaguar that
stopped eating, became aggressive, then lethargic, and died on October
26, 2006, without having been seen by a veterinarian, in willful violation
of the Regulations. 9 C.F.R. §§ 2.40(a), 2.40(b)(1), 2.40(b)(2).

12.0n November 1, 2006, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain a program of adequate veterinary
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care that included the availability of appropriate equipment and services
and the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) a lion (Mufasa) with a
dental abscess, (ii) thin cougars, (iii) three thin tigers, and (iv) animals
in need of fecal exams for the treatment of parasites, in willful violation
of the Regulations. 9 C.F.R. §§ 2.40(a), 2.40(b)(1), 2.40(b)(2).

13.Between January 28, 2007, through February 4, 2007,
respondents GCI, Laurob, Craig and Proper failed to establish and
maintain a program of adequate veterinary care that included the
availability of appropriate equipment and services and the use of
appropriate methods to treat injuries, and failed to provide adequate
veterinary medical treatment to (i) one tiger, one lion, one jaguar, and
four cougars, all of whom died without having been seen by a
veterinarian, despite their suffering from vomiting and diarrhea, in
willful violation of the Regulations. 9 C.F.R. §§ 2.40(a), 2.40(b)(1),
2.40(b)(2).

14.0n March 13, 2007, respondents GCI, Laurob, Craig and Proper
failed to establish and maintain a program of adequate veterinary care
that included the availability of appropriate equipment and services and
the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) a leopard with an open
wound on its left rear, (ii) a cougar (Raja) with half of a tail, and a
bloody open wound on the end, (iii) an emaciated adult lion (Cofu), and
(iv) a lion (Mufasa) with a dental abscess and an open wound with hair
loss on his left rear hock, in willful violation of the Regulations. 9
C.F.R. §§ 2.40(a), 2.40(b)(1), 2.40(b)(2).

15.0n April 17, 2007, respondents GCI, Laurob, Craig and Proper
failed to establish and maintain a program of adequate veterinary care
that included the availability of appropriate equipment and services and
the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) a tiger (Cooper) whose tail
was docked, and its sutures removed leaving an open wound and
exposed bone, (ii) an emaciated adult lion (Cofu), and (iii) a lion
(Mufasa) with a dental abscess, in willful violation of the Regulations.
9 C.F.R. §§ 2.40(a), 2.40(b)(1), 2.40(b)(2).

16.Between May 30, 2007, through August 29, 2007, respondents



Great Cats of Indiana, Inc., Laurob, LLC 99
and Robert B. Craig, and Laura Proper.
69 Agric. Dec. 83

GCI, Laurob, Craig and Proper failed to establish and maintain a
program of adequate veterinary care that included the availability of
appropriate equipment and services and the use of appropriate methods
to treat injuries, and failed to provide adequate veterinary medical
treatment to (i) a lion (Mufasa) with an untreated dental abscess, in
willful violation of the Regulations. 9 C.F.R. §§ 2.40(a), 2.40(b)(1),
2.40(b)(2).

17.0n June 9, 2008, respondents GCI, Laurob, Craig and Proper
failed to establish and maintain a program of adequate veterinary care
that included the availability of appropriate equipment and services and
the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to a cougar (Buddy Boy) with a
raw, open sore on his right from paw (which paw had been the subject
of an amputation that occurred years earlier), and instead, respondent
Craig elected not to communicate with his attending veterinarian or to
obtain veterinary care from a veterinarian, but instead simply to treat the
animal himself, in willful violation of the Regulations. 9 C.F.R. §§
2.40(a), 2.40(b)(1), 2.40(b)(2).

18.0n September 17, 2008, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain a program of adequate veterinary
care that included the availability of appropriate equipment and services
and the use of appropriate methods to prevent disease, and failed to
provide adequate veterinary medical treatment to canids, who did not
receive any heartworm preventive. 9 C.F.R. §§ 2.40(a), 2.40(b)(1),
2.40(b)(2).

19.0n or about March 10, 2009, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain a program of adequate veterinary
care that included the availability of appropriate equipment and services
and the use of appropriate methods to treat injuries, and failed to provide
adequate veterinary medical treatment to (i) a lion (Mufasa) who, having
had his abscess treated (by extracting his lower left canine) (see |9 15-
16, 18, 20-22 above), evidenced a draining tract on the bottom of his
mandible; and (ii) a large felid (Samson) has a watery drainage from
both eyes and crusty material around his nose, in willful violation of the
Regulations. 9 C.F.R. §§ 2.40(a), 2.40(b)(1), 2.40(b)(2).
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20.0n June 14, 2004, APHIS inspectors determined that on June 14,
2003, respondents GCI, Laurob, Craig and Proper failed to handle
animals during public exhibition so there was minimal risk of harm to
the animals and to the public, with sufficient distance and/or barriers
between the animals and the general viewing public so as to assure the
safety of animals and the public, and specifically, respondents exhibited
a bear (Trouble) without sufficient distance and/or barriers to prevent the
public from approaching and having direct contact with the bear, and a
customer on a tour of the facility put her hand into the bear’s cage,
whereupon the bear bit off part of the customer’s left index finger, in
willful violation of the Regulations. 9 C.F.R. § 2.131(b)(1)[renumbered
as 9 C.F.R. § 2.131(c)(1), effective July 14, 2004].

21.0n January 27, April 5, approximately July, August 26,
September 15, September 26, and November 30,2005, and February 28,
July 12,and November 1, 2006, and March 13, July 17, and August 29,
2007, respondents GCI, Laurob, Craig and Proper failed to handle
animals during public exhibition so there was minimal risk of harm to
the animals and to the public, with sufficient distance and/or barriers
between the animals and the general viewing public so as to assure the
safety of animals and the public, in willful violation of the Regulations.
9 C.F.R.§2.131(c)(1).

22.0n August 29 and September 7, 2007, respondents GCI, Laurob,
Craig and Proper exposed a young (five to six-week-old), immature,
unvaccinated tiger to excessive public handling, and exhibited the tiger
for periods of time and in a manner that would be detrimental to its
health and well-being, and specifically, allowed the tiger to roam around
respondents’ gift store, making it available to customers, in willful
violation of section 2.131(c)(3) and 2.131(d)(1) of the Regulations. 9
C.F.R.§§2.131(c)(3), 2.131(d)(1).

23.Respondents willfully violated section 2.100(a) of the Regulations
by failing to meet the minimum facilities and operating standards for
dogs, and specifically, on March 9, 2004, respondents failed to house
wolf-hybrids in enclosures that were in good repair and structurally
sound. 9 C.F.R. §§ 3.1(a), 3.4(c).

24 .Respondents willfully violated section 2.100(a) of the Regulations
by failing to meet the minimum facilities and operating standards for
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animals other than dogs, cats, rabbits, hamsters, guinea pigs, nonhuman
primates and marine mammals (9 C.F.R. §§ 3.125-3.142), as follows:

a. On September 10, 2002, respondents Craig and Proper failed
to ensure that housing facilities were structurally sound and
maintained in good repair, specifically the shelter box for two black
bears, the housing enclosure for three lions, and the female tiger
enclosure. 9 C.F.R. § 3.125(a).

b. On September 10 and December 3, 2002, respondents Craig
and Proper failed to provide for the removal and disposal of food and
animal waste in animal enclosures. 9 C.F.R. § 3.125(d).

c. On September 10, 2002, respondents Craig and Proper failed
to maintain their perimeter fence structurally sound and in good
repair, and specifically, there was no perimeter fence around the
enclosure for four juvenile lions. 9 C.F.R. § 3.127(d).

d. On September 10, 2002, respondents Craig and Proper failed
to provide two black bears with adequate shelter from inclement
weather. 9 C.F.R. § 3.127(b).

e. On September 10, 2002, respondents Craig and Proper failed
to keep water receptacles for animals clean and sanitary. 9 C.F.R. §
3.130.

f. On September 10, 2002, respondents Craig and Proper failed
to keep the premises clean and in good repair, and specifically,
APHIS inspectors observed excessive weed growth, trash and
accumulated debris. 9 C.F.R. § 3.131(c).

g. On December 3, 2002, respondents Craig and Proper failed to
keep the premises clean and in good repair, and specifically, APHIS
inspectors observed trash and accumulated debris. 9 C.F.R. §
3.131(c).

h. On July 29, 2003, respondents Craig and Proper failed to
ensure that housing facilities were structurally sound and maintained
in good repair, specifically the housing enclosure for a male lion
(Chucky). 9 C.F.R. § 3.125(a).

i. On July 29, 2003, respondents Craig and Proper failed to
provide for the removal and disposal of food and animal waste,
bedding and trash in lion and tiger enclosures. 9 C.F.R. § 3.125(d).
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j- On July 29, 2003, respondents Craig and Proper failed to
establish and maintain an effective program for pest control, and
APHIS inspectors observed excessive maggots on the ground of the
pathway outside the lion and tiger enclosures. 9 C.F.R. § 3.131(d).

k. On September 19, 2003, respondents Craig and Proper failed
to remove excreta from primary enclosures for bears as often as
necessary. 9 C.F.R. § 3.131(a).

1. On March 9 and June 14,2004, April 5, August 26, September
6, September 26 and November 30, 2005, February 28, July 12 and
November 1,2006, March 13, April 17, May 30, July 17, August 29,
and September 24, 2007, and March 3, 2008, respondents GCI,
Laurob, Craig and Proper failed to keep water receptacles for animals
functional, available, clean and sanitary, and to provide animals with
clean, potable water as often as necessary for their health and well-
being. 9 C.F.R. § 3.130.

m. On March 9 and June 14, 2004, April 5, September 15 and
September 26, 2005, July 12 and November 1, 2006, March 13, April
17, July 17, and August 29,2007, March 3 and November 17, 2008,
and March 10, 2009, respondents GCI, Laurob, Craig and Proper
failed to ensure that housing facilities were structurally sound and
maintained in good repair. 9 C.F.R. § 3.125(a).

n. On January 27, April 5, August 26 and September 15, 2005,
and July 12, 2006, respondents GCI, Laurob, Craig and Proper failed
to have ample lighting in animal enclosures. 9 C.F.R. § 3.126(c).

0. On January 27, August 26, September 6, September 15,
September 26, and November 30, 2005, February 28, July 12 and
November 1, 2006, and March 13, April 17 May 30, July 17, August
29, and September 24, 2007, respondents GCI, Laurob, Craig and
Proper failed to remove excreta and other waste from primary
enclosures for all animals as often as necessary. 9 C.F.R. § 3.131(a).

p. On April 5, August 26, September 15 and September 26, 2005,
and February 28, July 12 and November 1, 2006, and September 24,
2007, respondents GCI, Laurob, Craig and Proper [failed to] provide
for the removal and disposal of food and animal waste, bedding and
trash. 9 C.F.R. § 3.125(d).

q. On August 26, September 15, September 26, and November
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30, 2005, February 28, July 12 and November 1, 2006, and March
13,2007, respondents GCI, Laurob, Craig and Proper failed to store
supplies of food in facilities that adequately protect them against
deterioration, molding and contamination. 9 C.F.R. § 3.125(c¢).

r. On August 26, September 26 and November 30, 2005, July 12
and November 1, 2006, March 13, May 30, July 17, and August 29,
2007, June 9, September 17, and November 17, 2008, and March 10,
2009, respondents GCI, Laurob, Craig and Proper failed to provide
a suitable method to eliminate excess water from animal enclosures.
9 C.F.R. § 3.127(c).

s. On August 26, 2005, and March 13, May 30, July 17, August
29, and September 24, 2007, respondents GCI, Laurob, Craig and
Proper failed to provide adequate wholesome, palatable and
uncontaminated food to animals. 9 C.F.R. § 3.129.

t. On August 26, September 15 and September 26, 2005, and
February 28, and July 12, 2006, respondents GCI, Laurob, Craig and
Proper failed to keep the premises clean and in good repair, and
specifically, APHIS inspectors observed trash and accumulated
debris. 9 C.F.R. § 3.131(c).

u. On September 15, 2005, respondents GCI, Laurob, Craig and
Proper failed to establish and maintain an effective program for pest
control, and APHIS inspectors observed numerous rat holes. 9
C.F.R. §3.131(d).

v. On September 26 and November 30, 2005, February 28, July
12, November 1 and December 7, 2006, and March 3 and November
17, 2008, respondents GCI, Laurob, Craig and Proper failed to
provide animals with adequate shelter from inclement weather. 9
C.F.R. § 3.127(b).

w. On November 30, 2005, and February 28, July 12 and
November 1, 2006, and July 17, and August 29, 2007, respondents
GCI, Laurob, Craig and Proper failed to maintain their perimeter
fence functional, and in structurally sound condition. 9 C.F.R. §
3.127(d).

x. On November 30, 2005, and February 28, July 12 and
November 1, 2006, respondents GCI, Laurob, Craig and Proper
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failed to provide animals with adequate space in which to make
social and postural adjustments. 9 C.F.R. § 3.128.

y. From September 10, 2002, through March 3, 2008,
respondents Craig and Proper failed to employ a sufficient number
of adequately-trained personnel to maintain an acceptable level of
husbandry, and from January 5, 2004, through March 3, 2008,
respondents GCI and Laurob failed to employ a sufficient number of
adequately-trained personnel to maintain an acceptable level of
husbandry. 9 C.F.R. § 3.132.

z. On May 30, 2007, respondents GCI, Laurob, Craig and Proper
failed to provide eight tigers with adequate shelter from sunlight. 9
C.F.R. §3.128.

aa. OnJuly 17,2009, respondents GCI, Laurob, Craig and Proper
failed to keep the premises in good repair, and specifically, APHIS
inspectors observed an exposed (open) electrical box on the
enclosure housing the tiger and cougar. 9 C.F.R. § 3.131(c).

bb.On or about September 7, 2007, respondents GCI, Laurob,
Craig and Proper transported a young tiger in a primary enclosure
that did not conform to the Standards, and specifically respondents
transported the tiger to and from staff members’ homes in an open-
topped bin that does not contain the animal. 9 C.F.R. § 3.137(a).

ORDER

1. Respondents, their agents and employees, successors and assigns,
directly or through any corporate or other device, shall cease and desist
from violating the Act and the regulations and standards issued
thereunder.

2. Animal Welfare Act license 32-C-0186 and Animal Welfare Act
license 32-B-0136 are hereby revoked.

The provisions of this order shall become effective immediately.
Copies of this decision shall be served upon the parties.
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JAMIE MICHELLE PALAZZO d/b/a GREAT CAT
ADVENTURES; AND JAMES LEE RIGGS.

AWA Docket No. 07-0207.

Decision and Order.

Filed January 5,2010.

AWA. — Interfering with APHIS inspectors — Exhibiting.

Colleen A. Carroll, for APHIS.

Respondents, Pro se.

Decision and Order issued by Peter M. Davenport, Acting Chief Administrative Law
Judge.

Preliminary Statement

On September 28, 2007, Kevin Shea, then the Acting Administrator,
Animal and Plant Health Inspection Service (APHIS), initiated this
disciplinary proceeding against the Respondent Jamie Michelle Palazzo
(Palazzo), an individual doing business as Great Cat Adventures' by
filing a Complaint alleging willful violations of the Animal Welfare Act,
as amended (the “Act” or “AWA”) (7 U.S.C. §2131, et seq.) and the
Regulations issued pursuant thereto (the “Regulations”) (9 C.F.R. §1.1,
et seq.).

The Respondent filed her Answer with a Cover Letter* on October
22,2007. No further action was taken to advance the case until April 23,
2008 when the Hearing Clerk sent out a “No Activity Letter.” In

'"The original Complaint named only Jamie Michelle Palazzo; the respondent James
Lee Riggs was later added in the Amended Complaint. Docket Entries 1 and 11.

*Although the Docket Entry indicates both an Answer and a Cover Letter were filed,
when review of this case was commenced, only the cover letter was found in the record
which indicated that three copies of the Answer were being filed. Docket Entry 4. In the
Complainant’s Response to Motions for Summary Judgment and to Debar
Complainant’s Counsel, Ms. Carroll made reference to the 17 page Answer to the
Complaint. Docket Entry 8 at page 4. A copy of the Answer and the attachments was
included in the Exhibits identified by the Respondents RX 75 but was not admitted
during the hearing, but has been added to the record.
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response to the “No Activity Letter,” the Respondent filed a pleading
styled as a “Complaint™ in which she sought a summary judgment and
removal of Colleen A. Carroll as the Counsel for the Complainant.*
Docket Entry 7. The Complainant responded to the Motions and on
September 23, 2008, the Complainant filed an Amended Complaint
which added James Lee Riggs® (Riggs) as a named Respondent. The
Respondents filed their Answer to the Amended Complaint on October
21,2008.

The oral hearing of this action was commenced in Fort Worth, Texas
on Monday, August 24, 2009 and concluded on Thursday, August 27,
2009. Colleen A. Carroll, Esquire, Office of General Counsel, United
States Department of Agriculture represented the Complainant. Neither
Respondent was represented by counsel; however, Riggs served as the
Respondents’ representative, cross examining the Complainant’s
witnesses and questioning Ms. Palazzo during direct examination. A
total of 27 witnesses testified (26 for the Complainant and Jamie
Michelle Palazzo for the Respondents). 204 exhibits were introduced.’®

*The practice of titling their pleadings as “Complaint” was followed repeatedly
throughout the case by the Respondents.

*The Respondents’ pleading concluded with the question: “Doesn’t the “appearance
of impropriety” far outweigh the loss of one “rouge [sic] attorney” working one case?
Docket Entry 7 at page 3 of Complaint.

‘James Lee Riggs was previously involved in two prior disciplinary proceedings.
Although not named as a Respondent in the initial case in which the Consent Decision
was entered (AWA Docket No. 98-34), Riggs was married to Heidi Berry Riggs (now
Heidi Berry) at that the time that the first action was brought against her and Bridgeport
Nature Center, Inc. and was engaged in the entity’s touring operation that was the focus
of the disciplinary action. Riggs was a named Respondent in a second action, In re:
Heidi Berry Riggs, Bridgeport Nature Center, Inc., and James Lee Riggs, d/b/a Great
Cats of the World, 65 Agric. Dec. 1039 (2006); Remanded, 67 Agric. Dec. 384 (2008).
Riggs’ application for an Animal Welfare Act license in his own name was denied;
however, that the appeal of that denial was deferred and not addressed in the 2006
decision.

5The Complainant called 26 witnesses; Jamie Michelle Palazzo was the only witness
for the Respondents. The Complainant introduced 160 exhibits (CX 1-11,13, 14, 14A,
(continued...)



Jamie Michelle Palazzo d/b/a 107
Great Cat Adventures; and James Lee Riggs
69 Agric. Dec.105

Both parties have submitted briefs and this matter now stands ready for
disposition.

Discussion

Palazzo and Riggs are alleged to have willfully violated the Act and
the Regulations on multiple occasions between August of 2006 and
August of 2008. The 26 violations alleged in the Amended Complaint
run the gamut of seriousness ranging from (a) interference with,
threatening, verbally abusing, or harassing APHIS inspectors on two
occasions, (b) the use of abuse in training on two occasions, (c) the
failure to handle tigers in an appropriate manner on multiple occasions,
(d) the failure to have adequate barriers when exhibiting tigers on
multiple occasions, (e) the failure to provide adequate veterinary care,
(f) the refusal to grant access to inspectors, to (h) simple record keeping
violations. At the conclusion of the third day of the hearing, the
Complainant moved to withdraw seven of the alleged violations,
including some of the more serious violations (both instances of
interference with, threatening, verbally abusing or harassing APHIS
inspectors, one of the training abuse allegations, and one of the
allegations concerning providing adequate veterinary care to their
animals, two allegations of careful handling and one of insufficient
distance and/or barrier).” Tr. 905-909.

Although a number of other alleged violations were included in the

%(...continued)
14B, 15-30,32-39,40A,40B,42-82,84-115,117-139,142-147,152-165,167,169-171)
and the Respondents introduced 44 (RX 4-8, 10-17, 31, 32, 34, 39 (same as CX 40B),
41-47, 50-54, 64, 72,74, 77-82).

"Complainant moved and was granted leave to withdraw the violations alleged in
paragraph 6 (interference with an APHIS inspector on two occasions in violation of 9
C.F.R. §2.4 of the Regulations); paragraph 7 (failure to provide adequate veterinary care
in violation of 9 C.F.R. §2.40(a), 2.40(a)(2) and 2.40(b)(2)); paragraph 10g & h (failure
to handle tigers as carefully as possible in violation of 9 C.F.R. §2.131(b)(1)); one of
two dates in paragraph 11 (use of abuse in training in violation of 9 C.F.R.
§2.131(b)(2)(i)); and one date of the six alleged in paragraph 12 (failure to have
sufficient barriers in violation of 9 C.F.R. §2.131(c)(1).
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Amended Complaint, the primary focus of this disciplinary action
centers around safety concerns about the manner in which Palazzo and
Riggs exhibited their cats, particularly during the sessions in which
photographs with taken of the public with the cats for a fee. For their
part, the Respondents eschew any wrong doing, claiming (1) that their
conduct was well within the parameters set forth by USDA for such
photograph opportunities in a Consent Decision entered into by
Secretary and Riggs’ ex-wife, Heidi Berry Riggs (now Heidi Berry) and
Bridgeport Nature Center, Inc., an entity then operated by the ex-wife
and (2) that the Consent Decision (despite the restrictive and limiting
language contained in the document itself) had created a very clear and
specific bright line standard allowing exhibition of tigers that were less
than six months of age and less than seventy-five pounds in weight
which in the name of fairness should now be extended to all exhibitors.®

Despite the initially beguiling appeal of a position which is cloaked
in and invokes both fairness and equal treatment of similarly situated
parties, Palazzo’s and Riggs’ argument minimizes or overlooks a
number of significant factors. First, the language of the Consent
Decision was restrictive, limiting its application to the named parties, i.e.
Heidi Berry Riggs and Bridgeport Nature Center, Inc.’” Second, although
Respondent Palazzo purchased certain of the equipment and items that
may have previously been owned by Heidi Berry Riggs and or
Bridgeport Nature Center, Inc., no evidence was ever introduced that
Ms. Palazzo acquired any interest in Bridgeport Nature Center, Inc. and
it is clear from the documents transferring ownership of the equipment
to her that her purchase of the equipment fell far short of placing her in

¥In re: Heidi Berry Riggs and Bridgeport Nature Center, Inc., (unpublished Consent
Decision) AWA Docket No. 98-34, (August 19, 1998).

The first paragraph of the Order contained in the Consent Decision which provided
a cease and desist provision did include agents, employees, and successors and assigns;
however, the subsequent provisions omitted that language and were intended to be
limited to the Respondents in that case, i.e. Heidi Berry Riggs and Bridgeport Nature
Center, Inc. See, Affidavit of Frank Martin, RX 50. Even where the subsequent
provisions made applicable to employees, it would appear that status would apply only
so long as an individual was employed by that employer, absent an application similar
to Marine tradition (Once a “Marine,” always a “Marine”).
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the shoes of a successor in interest of either Ms. Berry or the
corporation.'’ Last, and possibly most importantly, even assuming pro
arguendo that the Consent Decision may have represented USDA policy
at one time in that case, it is now manifestly clear that USDA has
changed its position, finding there to be “an inherent danger present for
both the viewing public and the exhibited animal(s) where there is any
chance that the public could come into direct contact with juvenile or
adult big cats”... and finding that ...“For regulatory purposes, APHIS
generally considers big cats to become juveniles when they reach 12
weeks of age.” ''CX 20.

The Supreme Court recently made it abundantly clear that
enforcement policy can be changed from time to time. F.C.C. v. Fox
Television Stations, Inc., 556 U.S. 502, (April 28, 2009). The
Administrative Procedures Act, 5 U.S.C. §551 ef seq., sets forth the full
extent of judicial authority to review executive agency action for
procedural correctness and allows the setting aside of agency action

'""Ms. Palazzo consistently maintained that the provisions of the Consent Decision
applied to her. CX 19, 146, 168. In a letter of July 17, 2007 to the USDA Inspector
General, she wrote: “And, since I worked for them. [referring to Heidi and Jay Riggs,
Bridgeport Nature Center in a prior paragraph] And, bought all their equipment and
continued with my own license, this clearly applies to me as well.” Exhibit 15 to the
Answer to the Original Complaint. The 6 month and 75 pound standard was also
repeatedly referenced in other correspondence. CX 24, 40A, RX 32. While the
equipment that Palazzo purchased may have at one time been owned by either Heidi
Berry Riggs or Bridgeport Nature Center, Inc., the Bill of Sale(s) for the equipment were
executed by James Lee Riggs as the seller. RX 45-46. After establishing a new
§501(c)(3) entity named Center for Animal Research and Education (CARE), Bridgeport
Nature Center, Inc. allowed its Animal Welfare Act license to lapse. Tr. 430-431. Ms.
Berry testified that she and CARE requested that Palazzo and Riggs remove references
to Bridgeport from Great Cat Adventures promotional material on the internet and that
neither she nor Bridgeport transferred any equipment or other property to Palazzo. CX
170,171, Tr. 428-430, 435.

""According to Dr. Gibbens’ testimony, the policy precluding direct public contact
with juvenile tigers was in effect in 2004 (CX 2), was placed on Department website in
2005 (RX 58) long before either Dr. Kay Carter-Corker’s August 8, 2007 letter (CX 20)
or the 12 week definition that contained in the letter from Mary E. Moore, DVM,
USDA, Animal Care-Eastern Region dated April 14,2006 (RX 37). Tr. 701-702.
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which is “arbitrary” or “capricious.” 5 U.S.C. §706(2)(A). In exercising
what the Court has termed its “narrow” standard of review, the Court
requires agencies to examine relevant data and articulate a satisfactory
explanation for its action. Motor Vehicle Mfrs. Assn. of United States,
Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 43 (1983).
While an agency may be required to demonstrate there are good reasons
for a new policy, it need not demonstrate that “the reasons for the new
policy are better than the old; it suffices that the new policy is
permissible under the statute, that there are good reasons for it, and that
the agency believes it to be better, which the conscious change of course
adequately indicates.” (Emphasis in original) Slip Op. at 11. In this case,
it is evident that first, the Secretary has been delegated authority under
7 U.S.C. §2151 “to promulgate such rules, regulations, and orders as he
may deem necessary in order to effectuate the purposes of this chapter;”
second, that the inherent risk to the public from direct contact with
juvenile and adult big cats amply justifies the imposition of appropriate
safeguards; and last, the policy revision reflects the “belief” of the
agency that the revised standard is “better” designed to protect the
public.

Both Riggs and Ms. Palazzo are experienced animal handlers, with
extensive experience working with big cats on a daily basis. Riggs has
well over 20 years of experience'” and in the 2006 Bridgeport decision,
Riggs was acknowledged by both Dr. Bellin and Mr. Swartz to be an
expert in handling exotic cats. 65 Agric. Dec. 1039, 1055. Ms. Palazzo’s
experience is not as lengthy, having started with part-time work in 1998
for Bridgeport Nature Center, Inc., advancing to full time employment
in 1999 and remaining employed by Bridgeport until October of 2004."
Tr. 943, 948-949. While at Bridgeport, she was trained both by
Bridgeport staff as well as by outside consultants hired by Bridgeport to
put on training and educational programs. Tr. 943-947. The Animal
Welfare Act license is issued in Jamie Palazzo’s name and she
purchased most if not all of the vehicles, trailers, sound system, cameras,

2CX 142.

In October of 2004, Ms. Palazzo applied for an Animal Welfare Act License in her
own name. CX 1.
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computers, tents, portable fencing and other equipment used for the road
tours from Riggs. CX 1, 3-7, RX 45-47. Although Ms. Palazzo took
pains to distance herself from Riggs with USDA during the license
application and renewal process,'* it is clear that in addition to being the
father of her children, Riggs travels with Ms. Palazzo for the road
exhibitions, he participates in the operation of the business on a daily
basis,"” and that he advises and continues to exert significant influence
over her, much of it to her ultimate detriment.

The record does reflect that Ms. Palazzo did make repeated requests'
to Dr. Robert Gibbens to either homolgate the Bridgeport standards or
to articulate exactly what would be allowed under the Regulations which

“Tr. 700, 703-704, 1028, 1033-1034, RX 31. Riggs’ name was added as an
authorized person in April of 2005 for a brief period and then was removed in January
of the following year. CX 142.

Riggs appears in one of the photographs in CX 13 and is featured prominently in
many of the photographs in CX 22. Animal Care Inspector Radel testified that she
understood him to be a very integral part of the operation. Tr. 236. Ms. Palazzo has
referred to Jay (Riggs) as “my husband for all intensive purposes. He lives here and
works for and with me. He consults me, as do our Vet and Lawyer.” CX 24.

"In her testimony, Ms. Palazzo indicated that she wanted “clarification of some of
the gray areas in the regulations, and I hoped to maybe come up with a magical age or
weight limit to try to make sure that everybody is under the same understanding.” Tr.
1039-1040. See: In her letter of August 29,2005 to Dr. Gibbens, Ms. Palazzo responded
to an undated Dear Applicant letter (CX 2) which then defined a juvenile cat as over
three months and asked for a hearing... if you feel I am not in compliance...CX 7. In
her letter of July 17,2007, she noted that there had been no response to her August 29,
2005 letter. CX 19. The July 2007 letter was answered by Dr. Kay Carter Corker and the
12 week standard was reaffirmed. CX 20. In a later letter dated August 16, 2007, she
proposed a schedule using the six month standard, but indicating that she wanted to
follow the Regulations. CX 24. This letter was also responded to and Palazzo was again
informed of the 12 week standard. CX 29. Ms. Palazzo again wrote on October 12,
2007, reaffirming her intention to use a 6 month standard, but again asking for a meeting
“so I can operate in compliance.” CX 40A. Although her letter was answered, no
meeting was arranged and she was advised that she would continue to be cited without
reference to any standard. The answer to her August of 2008 request for an exact age
and weight standard was also denied (without referencing the 12 week standard). CX
145.
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lamentably were initially unanswered; however, it is abundantly clear
from the evidence that beginning in April of 2006 and continuing
throughout 2007, Ms. Palazzo and Riggs were repeatedly notified that
big cats were considered to be “juveniles” upon reaching 12 weeks of
age and that after reaching that age, the cats were no longer considered
suitable for direct public contact.'” While it appears that Ms. Palazzo’s
obdurate and implacable unwillingness to accept a standard of tigers
becoming juveniles upon attaining 12 weeks of age is based upon
contrary but erroneous advice advanced by Riggs, it is also clear that
such reliance will not now shelter her from disciplinary action being
taken against her as the Judicial Officer has held that reliance upon
erroneous advice is misplaced. In re: Arab Stockyard, Inc., 37 Agric.
Dec. 293,306 (1978); aff’d sub nom. Arab Stockyard v. United States,
582 F.2d 39 (5™ Cir. 1978). As the ability to hold an Animal Welfare
Act license is clearly a privilege and not a right, it behooves those
wishing to avail themselves of that privilege to comply with the
corresponding regulatory requirements that accompany the license.
While authority to perform acts in a licensee’s name can be delegated,
the responsibilities that accompany the license cannot.

The evidence concerning the 19 alleged violations which remain is
summarized as follows:

1. August 9, 2006: Failure to handle tigers as carefully as possible in a
manner that does not cause behavioral stress, physical harm, or
unnecessary discomfort and use of physical abuse to train, work, or
handle animals. (9 C.F.R. §2.131(b)(1) and §2.131(b)(2)(i)). On
August 9, 2006 at the Boone County Fairgrounds in Belvedere,
Illinois, Jamie Palazzo was observed by Chad Moore, an Animal
Care Inspector, spraying a tiger with a water hose to encourage it to
enter an enclosure. Moore completed an Inspection Report citing Ms.
Palazzo with a wviolation of Section 2.131(b)(1) (9 C.F.R.
§2.131(b)(1)) a violation of failing to handle animals in manner so
as to avoid trauma, overheating, excessive cooling, behavioral stress,
physical harm or unnecessary discomfort. CX 8. Ms. Palazzo
appealed the violation report, admitting that she had sprayed the

"RX 37.
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tiger, but claimed the spraying was an incidental spray which “may
have startled” the animal, but denying that it would have been
traumatic. CX 9. Although Ms. Palazzo (in her letter to Dr. Gibbens
[CX 9]), Nancy Brown, and Joe Schreibvogel all expressed the
opinion that cats enjoy water and playing in water (Tr. 722, 869-
870), given evidence of a similar prior violation by Ms. Palazzo'®,
while I do not find that the incident involved the more serious
violation of the use of physical abuse to the animal, I will find a
violation of Section 2.131(b)(1).

2. October 2006 to November 2007: Failure to keep, make and maintain
records that fully and correctly disclosed required information. (9
C.F.R. §2.75(b)). Wayne Edwards testified that he was involved with
Great Cat Adventures between 2005 until October of 2008, starting
initially as a volunteer in 2005 and in 2007 taking on the greater role
of booking of their schedule and sending out material to the various
fairs. Tr. 182. In March of 2008, while still associated with Riggs
and Ms. Palazzo, he went to work at the Oklahoma Waildlife
Preserve, a 110 acre facility located in Atoka, Oklahoma, a
corporation owned or controlled by Riggs and Ms. Palazzo that also
applied for an Animal Welfare Act license, with Edwards as listed as
the president.'” Edwards testified that all of the cats owned by Great
Cat Adventures were always older than the birth dates recorded for
them by the Respondents so that they could be used with the public
longer.®® Tr. 191-192, 199-201. He also testified that on occasion
although the means of acquisition of animals on APHIS Forms 7020

'® The prior incident was treated only as a violation of Section 2.131(b)(1) and as not
physical abuse under 2.131(b)(2)(1). RX 51.

' The appeal of the license denial was dismissed on March 11, 2009 when Edwards
failed to appear at the oral hearing. In re Wayne Edwards, d/b/a Oklahoma Wildlife
Preserve, Inc., AWA Docket No. D-08-0149.

*Joseph Schreibvogel’s and Michelle Higdon’s affidavits indicate that Riggs asked
Michelle Higdon, Schreibvogel’s office manager at the time to alter the birth date of a
cat. CX 158, 167. On cross examination, Schreibvogel indicated that he did not witness
the incident, but it had been reported to him while he was on the road. Tr. 8§40.
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were marked as being “Donations,” in fact, he had handed the
transferor an envelope with $1,000 in it. CX 136, 137, Tr. 211-212.
While Edwards acknowledged leaving Great Cat Adventures on less
than good terms, his testimony was considered generally credible and
it is buttressed by more than the more than ample documentary
evidence of far too many unexplained inconsistencies in the
maintenance of the records which fully warrant an inference of
multiple willful violations. E.g. CX 22@ 30-31, 32-33, 35-36, 37-38,
39-40, 48-49, 50-51.

3. March 7, 2007: Failure to provide access to facilities, records and
animals. (9 C.F.R. §2.126(a)). Animal Care Inspector (ACI)
Thomasina Barney testified that on March 7, 2007, she attempted to
inspect Ms. Palazzo’s Amarillo facility at 10:40 AM; however, there
was no facility representative on the premises to allow access. Tr.
439-440, CX 10. Inspector Barney indicated that she had been told
“if there is no one there and you can’t contact anybody to go ahead
and write an attempted inspection with the date and time that you
were there.” Tr. 439. Although the Regulations are clear that APHIS
was authorized to inspect the Amarillo facility on March 7, 2007
during normal business hours, the evidence also reflected that APHIS
had previously been notified that the principals of the business would
be on the road in Gonzales, Louisiana on March 8 through 11, 2007
and that given the distance from the Amarillo location, that they
likely would be en route. Tr. 448-449, 953-954, RX 77. Further it
appears that although Inspector Barney (who acknowledged seeing
the January 26, 2007 itinerary) called the cell phone of Paula Reams,
the local employee who could have provided access, she failed to
leave a voice message as to the reason for the call, but merely left a
business card at the facility. Tr. 448-451. As her folder did not
include Ms. Palazzo’s cell phone number, she did not call Ms.
Palazzo or leave a message with her so that she could contact her
employee to come in and provide access. Tr. 450-451. Given the
circumstances and APHIS’s demonstrated ability to contact Ms.
Palazzo on the road on multiple other occasions, while a technical
violation may arguably have occurred at the Amarillo location, the
evidence falls short of constituting a willful violation warranting
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sanction.?'

March 2007: Failure to have a veterinarian provide adequate
veterinary care to two felids having ringworm. (9 C.F.R. §2.40(a),
240(a)(2) and 240(b)(2)). The affidavit of Joseph Schreibvogel
indicated that in March of 2007 when the Respondents returned two
animals that had been on loan, a baby mountain lion and a baby lion,
they had ringworm and that he had them treated by his veterinarian. *
CX 117. Although the violation alleged in the Amended Complaint
was to have occurred in March of 2007, his testimony at the hearing
concerned animals returned to GW Exotic Animal Park in November
of 2007. He indicated that the animal(s) had been on treatment, but
that his veterinarian placed the animal on a different protocol. Tr.
829. Earlier testimony from Wayne Edwards indicated that the
animals often contracted ringworm, but that if an animal needed
veterinary care, they got it. Tr. 198-199. Schreibvogel also testified
that he felt that Palazzo genuinely cared for the animals in her care.
Tr. 855. The record also contains a number of Certificates of
Veterinary Inspection covering the month of March of 2007
indicating that the animals had been inspected by a veterinarian and
were exhibiting no signs or symptoms of infectious, contagious or
communicable diseases. CX 97-100. Accordingly, I find insufficient
evidence of a violation of failing to provide adequate veterinary care.

5.-7. April 20-22,2007: Failure to handle tigers as carefully as possible

in a manner that does not cause behavioral stress, physical harm,
or unnecessary discomfort and failure to handle animals during
public exhibition so there was a minimal risk to the animals and

*'Despite testimony of what could be interpreted as inadequate efforts to contact or

to allow adequate time for a responsible person to come in to provide the required access

at a time when the operation was not open for business with the general public, the

Complainant chose to continue to include it as an alleged violation. Tr. 907. No

evidence was introduced concerning any requirement that licensees operating at more

than one location be staffed during normal business hours at all locations.

2Schreibvogel indicated that he was on the road when the animals were returned.

Tr. 840.
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to the public, with sufficient distance and/or barriers. (9 C.F.R.
§2.131(b)(1) and §2.131(c)(1)). In this and several of the
succeeding alleged violations, Ms. Palazzo and Riggs are alleged
in separate paragraphs of the Amended Complaint with having
violated both Sections 2.131(b)(1) and 2.131(c)(1). In enacting
the Animal Welfare Act, Congress found that regulation was
necessary “to insure that animals intended for wuse....for
exhibition purposes...are provided humane care and treatment.
Congressional statement of policy. 7 U.S.C. §2131. Section
2.131(b)(1) was promulgated with that intent clearly in mind as
it requires “Handling of all animals shall be done as expeditiously
and carefully as possible in a manner that does not cause trauma,
overheating, excessive cooling, behavioral stress, physical harm,
or unnecessary discomfort.” 9 C.F.R. §2.131(b)(1). The barrier
requirements found in Section 2.131(c)(1) are less clearly directly
related to provisions of humane care and treatment, but
nonetheless have been found supportable because in the event of
injury to the general public, it might become necessary to
euthanize the animal that caused the injury.

Although Ms. Palazzo and Riggs are alleged to have violated both
the expeditious and careful handling and barrier and distance provisions
of the Regulations at the Kidfest event in Ridgeland, Mississippi from
April 20 to 22, 2007, the testimony elicited by the Complainant was
focused upon the walking of the cats on leashes and the absence of what
was considered adequate barriers or distance between the cats and the
public, rather than any stress or discomfort suffered by the cats from a
lack of humane treatment. Although Robert McFarland expressed some
fears over safety concerns and indicated that Great Cat Adventures
would not be asked to return to the event, his testimony indicated that
the leopard he observed during the VIP educational presentation on
April 20, 2006 was on a leash held by Ms. Palazzo within an area
separated from the public by barriers or a fence.”® Tr. 83-88, 94-98. No

There was no evidence of any public contact or photographs being taken during
the VIP event. In his affidavit, McFarland’s indicated that the public was separated from
the podium or stand by an aluminum picket type of fence, with an estimated five feet

(continued...)



Jamie Michelle Palazzo d/b/a 117
Great Cat Adventures; and James Lee Riggs
69 Agric. Dec.105

USDA employee observed the incident and Denver Osborne, a

competitor and the only other witness to an earlier incident, did not

testify and his affidavit allowed neither confrontation or -cross
examination by the Respondents. CX 152. Significantly, no report of
violation was prepared by either Veterinary Medical Officer (VMO)

Tami Howard or by Richard Rummel on behalf of the Mississippi

Department of Wildlife, Fisheries and Parks. CX 11, 14, 14A, 14B.

Accordingly, I will find the evidence insufficient to support a willful

violation of either the handling or the barrier provisions on the date of

the alleged infraction.

8. July 17, 2007: Failure to handle tigers as carefully as possible in a
manner that does not cause behavioral stress, physical harm, or
unnecessary discomfort and failure to handle animals during public
exhibition so there was a minimal risk to the animals and to the
public, with sufficient distance and/or barriers. (9 C.F.R.
§2.131(b)(1) and §2.131(c)(1)). VMO Kurt Hammel was present in
Fowlerville, Mississippi on July 16 and 17, 2006** and testified that
he observed the Respondents exhibiting tigers which he considered
too large for direct public contact. Tr. 153-180. Although VMO
Hammel observed one of the larger tigers in the photograph area, he
did not witness any photographs being taken with the tiger. Tr. 177.
CX 17. He did take three photographs, two of which were relied on
as being evidence of direct public contact reflecting a blonde female
with glasses who had come from the audience area feeding a juvenile
tiger, who was later identified as Heidi Nelson, an employee of Great

(...continued)
between the podium or stand and the fence. CX 152. Regrettably, no diagram was made
by the investigators setting forth the distance with any precision.

VMO Hammel’s letter to Dr. Kirsten dated July 26, 2007 indicates that he had
been informed by Dr. Jones of the Western Regional Office that Jay Riggs might be
exhibiting without a license and that he should conduct an inspection to see who was
holding the license. CX 17.
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Cat Adventures.”® CX 16 (2 and 3 of 3), Tr. 164, 989. Ms. Palazzo
denied allowing any person from the public to come into contact with
a tiger identified as too large for the public and testified that they
have “been putting plants in the audience that work for us for
years....It adds to the entertainment...” Tr. 989-990. On cross
examination, Hammel conceded that if Nelson was an employee, it
would not be a violation for her to sit there with the tiger. Tr. 164.
Given the lack of direct observation of “public” contact by anyone
other than an individual identified (without contradiction) as an
employee, I conclude that there is insufficient evidence to support a
violation of either provision of the Regulations relating to “public”
exhibition on the alleged date.

9. August 16, 2007: Failure to handle tigers as carefully as possible in
a manner that does not cause behavioral stress, physical harm, or
unnecessary discomfort and failure to handle animals during public
exhibition so there was a minimal risk to the animals and to the
public, with sufficient distance and/or barriers. (9 C.F.R.
§2.131(b)(1) and §2.131(c)(1)). Melissa Kay Radel, an Animal Care
Inspector with APHIS, testified that she and Veterinary Medical
Officer Debra Sime were present at the Steele County Fair in
Owatonna, Minnesota and observed the Respondents’ exhibit on
August 16, 2007. Tr. 221-222. Radel identified a number of
photographs she took during the inspection, including two which
clearly show a juvenile tiger being carried by Ms. Palazzo through a
public area without a barrier between the cat and the public. CX 22
(21 and 22 of 57). Other photos show audience members feeding
juvenile tigers that were considered too large and too old for direct
public contact. CX 20, 22 (10-18 of 57). The inspectors’ examination
of the records found a number of discrepancies in the records further
documenting the record keeping violation discussed previously. The
documents examined indicated the youngest tiger to be
approximately 8 weeks old and the cubs that were represented to be
14 weeks old on the health certificate were in fact 24 weeks old. CX

»In his cross examination of VMO Hammel, Mr. Riggs suggested that Ms. Nelson
appeared in an earlier photograph. CX 13 (2 of 3). In her testimony, Ms. Palazzo
identified the individual in CX 16 as Heidi Nelson, an employee at the time. Tr. 989.
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28. Although I find no evidence of the exhibition causing trauma,
overheating, excessive cooling, behavioral stress, physical harm, or
unnecessary discomfort to the animals, I do find that more than
ample evidence was introduced that there was more than minimal
risk in the handling of the animals without sufficient distance and/or
barriers being present between the animals and the general public
establishing the barrier violation.

10.September 7, 2007: Failure to handle tigers as carefully as possible
in a manner that does not cause behavioral stress, physical harm, or
unnecessary discomfort and failure to handle animals during public
exhibition so there was a minimal risk to the animals and to the
public, with sufficient distance and/or barriers. (9 C.F.R.
§2.131(b)(1) and §2.131(c)(1)). Veterinary Medical Officer Susan
Kingston testified that she and Ken Kirsten, another Veterinary
Medical Officer were present at the Shoppes at College Hill in
Bloomington, Illinois at the direction of the Regional Office on
September 7, 2007 for the purpose of checking the Respondents’
exhibit. Tr. 290-292. She was accompanied by VMO Kirsten as her
supervisor was concerned that it could be a potentially hostile
situation, or a volatile situation. Tr. 291. When they arrived, they
were too early for the performance, but saw that some pictures were
being taken. They waited, looked at the exhibits of the animals
displayed there, later watching the educational program and the
subsequent picture taking session. Id. During the photograph
sessions, they observed and VMO Kingston photographed a number
of instances in which juvenile tigers were being photographed with
the general public, including small children, having direct contact
with the animals. Tr. 291-293, CX 32. The photographs clearly
indicate the general public with the juvenile tigers in several of the
photographs actually touching the tigers without the presence of any
barriers. Again, although I do not find any evidence of the exhibition
causing trauma, overheating, excessive cooling, behavioral stress,
physical harm, or unnecessary discomfort to the animals, I do find
that more than ample evidence was introduced that there was more
than minimal risk in the handling of the animals without sufficient
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distance and/or barriers being present between the animals and the

general public in violation of the barrier provision.
11.October 5, 2007: Failure to handle tigers as carefully as possible in

a manner that does not cause behavioral stress, physical harm, or

unnecessary discomfort and failure to handle animals during public

exhibition so there was a minimal risk to the animals and to the

public, with sufficient distance and/or barriers. (9 C.F.R.

§2.131(b)(1) and §2.131(c)(1)). On October 5, 2007, ACIs Cathy

Niebruegge and Karl Thornton were present at the Tulsa State Fair

in Tulsa, Oklahoma and observed the Great Cat Adventures exhibit.

While there the two ACIs observed and Karl Thornton photographed

Palazzo exhibiting a juvenile tiger that had been brought from its

primary enclosure to a platform located in the exhibit area where the

individual general public was being photographed in close proximity
to the tiger. Tr. 373-380, CX 37. The photographs corroborate the
information contained on the Inspection Report and reflect Ms.

Palazzo holding the tiger with a leash and feeding it a bottle with the

members of the general public being photographed only 3-5 feet

away without any barrier being present between them. CX 39.

Noting that the Inspection Report cited Palazzo only for a barrier

violation, in absence of any evidence of stress to the animal, T will

find only the violation of the barrier provision.

The Amended Complaint asked for revocation of Ms. Palazzo’s
license. No testimony was proffered at the hearing concerning the
proposed penalty as it was the Complainant’s intention to include such
information in the brief. Tr. 1075. In the Sanctions portion of the
Complainant’s Post Hearing Brief, the Complainant asserts that
Respondent Jamie Palazzo’s should not remain licensed as an animal
exhibitor and her license should be revoked. The Complainant also seeks
a $35,750.00 civil penalty from Respondent James Lee Riggs. In
seeking revocation of Ms. Palazzo’s license, the Complainant argues that
“Palazzo has rejected the Secretary’s interpretation of the handling
Regulations” and “respondents have repeatedly fulfilled their pledge not
to comply with the regulations.” Complainant’s Brief at 33.
Notwithstanding the fact that Ms. Palazzo as the license holder is
ultimately responsible for complying with the Secretary’s Regulations,
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I find her undue and erroneous reliance upon James Lee Riggs less
culpable than that of Riggs who now has a documented history of both
flaunting the Secretary’s Regulations and for attempting to shield
himself from responsibility by corporate artifice, manipulation of others
and by working under the licenses of others. Accordingly, given her
responsibilities as a parent, I find that the remedial purpose of the
Regulations will be served by a lengthy period of suspension of Ms.
Palazzo’s license and does not require a revocation which would involve
permanent disqualification of her as a licensee.

Based upon all of the evidence in this action, including the testimony
of the witnesses and exhibits admitted during the hearing, the following
Findings of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. Jamie Michelle Palazzo is an individual residing in Haltom City,
Texas. She is licensed under the Animal Welfare Act as a Class
C Exhibitor, holding License No. 74-C-0627 and does business
as Great Cat Adventures.

2. James Lee Riggs is an individual residing in Haltom City, Texas.
During 2006 and 2007, he traveled with Great Cat Adventures
and operated an “exhibitor,” acting for or employed by Jamie
Palazzo.

3. Ms. Palazzo operates a moderate sized business, exhibiting wild
and exotic animals, including Bengal, Royal White Bengal, and
Siberian tigers, cougars, and leopards for profit.*® Described in
promotional literature as a wildlife refuge dedicated to the care of
big cats, in order to fund the refuge, the enterprise spends much
of the year on the road touring the nation giving educational
shows and providing opportunities for the general public to be
photographed with the animals. CX-156.

4. Although Ms. Palazzo previously was an employee of Bridgeport

*The promotional literature indicates that the business has more than 35 big cats and
feeds 3,000 pounds of meat per week. CX-156. The 2007 records of Bridgeport Animal
Hospital, LLC listed 39 animals. CX-106.
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Nature Center, Inc. and purchased equipment from Respondent
Riggs which likely was used by Bridgeport Nature Center, Inc.’s
road operation while giving educational shows and providing
opportunities for the general public to be photographed with the
animals, there is no evidence that she ever purchased any interest
in Bridgeport Nature Center, Inc., or in any other way became a
“successor in interest” to Bridgeport Nature Center, Inc.

. AHIS at least since 2004 has consistently maintained that there is

an inherent danger for both the viewing public and the exhibited
animal(s) where there is any chance that the general public could
come into direct contact with juvenile or adult big cats, including
lions, tigers, jaguars, leopards and cougars, and considering big
cats to become juveniles when they reach 12 weeks of age.

. On August 9, 2006 at the Boone County Fairgrounds in

Belvedere, Illinois, Ms. Palazzo was observed using a stream of
water from a hose to encourage a tiger to enter its enclosure
which may have “startled” the animal causing it unnecessary
behavioral stress.

. From October of 2006 to November of 2007, the Respondents

failed to keep records that fully and correctly disclosed required
information. The records on multiple occasions reflected
numerous inconsistent entries as to birth dates of the animals with
the inference that the Respondents’ intent was that the animals
might continue to be exhibited for a longer periods of time and
also reflected inaccurate information as to the means of
acquisition of certain of the animals.

. On August 16, 2007 at the Steele County Fair in Owatonna,

Minnesota, Ms. Palazzo was observed carrying a juvenile tiger
through a public area without a barrier between the cat and the
general public and the Respondents allowed audience members
to feed juvenile tigers that were too large and too old for direct
public contact without a sufficient barrier between the cat and the
general public.

. On September 7, 2007 at the Shoppes at College Hill in

Bloomington, Illinois, the Respondents allowed juvenile tigers to
be photographed with the general public, including small
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children, having direct contact with the animals without barriers
being present.

10.0n October 5, 2007 at the Tulsa State Fair in Tulsa, Oklahoma,
Respondents allowed juvenile tigers to be photographed with the
general public, including small children, without sufficient
barriers being present.

Conclusions of Law

1. The Secretary has jurisdiction in this matter.

2. Between October of 2006 and November of 2007, Respondents
failed to keep, make and maintain records or forms that fully and
correctly disclosed the required information regarding animals
owned, held, leased, or otherwise in their possession or control,
or transported, sold, euthanized, or otherwise disposed of, and in
many instances, Respondents’ records contained incorrect or
conflicting dates of birth, incorrect, conflicting, or missing
acquisition and disposition dates, and incorrect, conflicting or
missing identification of animal custody or ownership, in willful
violation of 9 C.F.R. §2.75(b).

3. The Respondent Jamie Palazzo failed to handle a tiger as
carefully as possible in a manner that did not cause behavioral
stress, physical harm, or unnecessary discomfort in willful
violation of 9 C.F.R. §2.131(b)(1) on August 9, 2006 (Boone
County Fairgrounds, Belvedere, Illinois)

4. The Respondents failed to handle animals during public
exhibition in such a manner as to allow only minimal risk to the
animals and to the public with sufficient distance and or barriers
between the animals and the general viewing public so as to
assure the safety of the animals and the general public in willful
violation of 9 C.F.R. §2.131(c)(1) on the following dates:

a. August 16, 2007 (Steele County Fair, Owatonna, Minnesota)

b. September 7, 2007 (Shoppes at College Hill, Bloomington,
linois)

c. October 5, 2007 (Oklahoma State Fair, Tulsa, Oklahoma)
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Order

1. The Respondents, their agents, employees, successors and
assigns, directly or indirectly through any corporate or other
device are ORDERED to cease and desist from further violations
of the Act and the Regulations.

2. Animal Welfare Act License No. 74-C-0627 issued to Jamie
Palazzo, doing business as Great Cat Adventures, as a Class C
Exhibitor is hereby SUSPENDED for a period of three years.

3. The Respondent James Lee Riggs is assessed a civil penalty in the
amount of $10,000.00. The civil penalty shall be paid by certified
check or money order made payable to the Treasurer of the
United States and sent to:

Colleen A. Carroll, Esquire

United States Department of Agriculture
Office of the General Counsel

1400 Independence Avenue SW

South Building

Washington, D.C. 20250-1417

4. This Decision and Order shall be effective 35 days after this
decision is served upon the Respondent unless there is an appeal
to the Judicial Officer pursuant to 7 C.F.R. § 1.145.
Copies of this Decision and Order shall be served upon the Parties by
the Hearing Clerk’s Office.
Done at Washington, D.C.

LION’S GATE CENTER, LLC.
AWA Docket No. D-09-0069.
Decision and Order.

Filed January §, 2010.

AW A — Unfit for license.
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Colleen A. Carroll, for APHIS.

Jennifer Reba Edwards, Wheat Ridge, CO, for Petitioner.

Decision and Order issued by Peter M. Davenport, Acting Chief Administrative Law
Judge.

This action was brought by Lion’s Gate Center, LLC., a Colorado
Limited Liability Company, (Lion’s Gate) seeking review of and
requesting a hearing concerning the Administrator’s determination that
the corporation was unfit to be licensed under the Animal Welfare Act.
7 U.S.C. §2131, et seq. The Administrator filed a Response to the
Request for Hearing, agreeing to have the matter set for hearing. An
Order was entered on May 6, 2009 directing the filing of exhibit and
witness lists and exchange of the exhibits between the parties on May 6,
2009 and on September 23, 2009, the matter was set for oral hearing to
commence in Denver, Colorado on January 26, 2009.

This matter is now before the Administrative Law Judge upon the
Motion of the Respondent filed on November 24, 2009 seeking
Summary Judgment affirming the denial of an application for an Animal
Welfare Act License to the Petitioner corporation. The Petitioner has
filed a Response to the Motion and the matter is ready for disposition at
this time.

In moving for Summary Judgment, the Respondent relies upon
Section 2.10(b) and 2.11 of the Regulations. Section 2.10(b) provides:

Any person whose license has been revoked shall not be licensed
in his name or her own name or in any other manner; nor will any
partnership, firm, corporation, or other legal entity in which any
such person has a substantial interest, financial or otherwise, be
licensed. 9 C.F.R. §2.10(b).

Section 2.11 provides:
A license will not be issued to any applicant...(3) has had a
license revoked or whose license is suspended as set forth in

§2.10; 9 C.F.R. §2.11.

In the letter dated February 18, 2009, the Administrator indicated his
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reasons to believe Lion’s Gate Center, LLC. unfit as an applicant.
Specifically, because of the corporation’s involvement with a
disqualified entity, issuance of a license to Lion’s Gate was considered
contrary to the purposes of the Act and would operate so as to
circumvent the order of revocation issued by the Secretary of
Agriculture against the disqualified entity, Prairie Wind Animal Refuge
(Prairie Wind).

Findings of Fact

The following facts do not appear to be in dispute:

1.

On July 31, 2001, Administrative Law Judge Jill S. Clifton
entered a Consent Decision in In re Michael Jurich, an
individual; and Prairie Wind Animal Refuge, a Colorado
corporation, AWA Docket 01-0029. That decision resolved the
pending administrative proceeding and included a civil penalty,
a cease and desist order and liquidated penalties including license
revocation and an additional civil penalty should there be further
violations of the Regulations during a specified probationary
period. Complainant’s Motion for Summary Judgment (CMSJ)
RX 1.

. Lion’s Gate Center, LLC. was formed by Peter Winney on or

about May 31, 2002.

. By letter dated February 11, 2003, the Animal and Plant Health

Inspection Service (APHIS) advised Jurich and Prairie Wind that
APHIS had documented a failure to comply with the Regulations
during the probationary period, enclosed documentary evidence
of the violations and assessed the penalty set forth in the Decision
and revoked License No 84-C-0052. CMSJ, RX 2.

. Jurich and Prairie Wind filed suit seeking review of the APHIS

action in the United States District Court for the District of
Colorado, Jurich, et al. v. U.S. Dep’t of Agriculture, 1:03-cv-
00793-EWN-OES. CMSJ, RX 3a. On or about August 27, 2003,
the case was settled, with Jurich and Prairie Wind acknowledging
revocation of the exhibitor’s license. CMSJ, RX 3c.
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. On or about May 11, 2005, Peter Winney applied for an

exhibitor’s license, identifying himself as an individual doing
business as “Lion’s Gate.” The application listed Dr. Joan Laub
and himself as “owners of the business.” The application was
subsequently withdrawn. CMSJ, RX 4.

. By deed dated December 21, 2007, Joan Laub took title to the

real estate located at 22111 County Road 150, Agate, Colorado
on which Prairie Wind was and is currently located. CMSJ, RX
6, pp. 15-16.

. Prairie Wind holds Colorado Division of Wildlife License No.

08CP270. Both Dr. Laub and Winney are officers of Prairie
Wind.

. On July 7, 2008, Prairie Wind applied for an Animal Welfare Act

license as an exhibitor, identifying Dr. Laub as the corporation’s
President and Executive Director, and Winney as its Vice
President and Director. CMSJ, RX 5,p 1.

. On August 12, 2008, APHIS denied the application and returned

the application fee, stating that APHIS was unable to issue a
license to Prairie Wind due to its previous license revocation.
CMSJ, RX S, pp. 2-3.

10.0n October 31, 2008, Peter Winney submitted Lion’s Gate

11.

Center, LLC.’s application for an Animal Welfare Act license as
an exhibitor. Included in the attachments to the application was
a “License Agreement” between Lion’s gate and Prairie Wind,
stating that Prairie Wind and Dr. Laub own the property, facility,
and animals intended to be exhibited by the applicant Lion’s
Gate. The stated purpose of the agreement was to facilitate
exhibition of the animals owned by Prairie Wind and Laub at
Prairie Wind’s facility. In turn, Lion’s Gate would be allowed to
employ the wildlife sanctuary license issued by the Colorado
Division of Wildlife and Lion’s Gate would obtain an Animal
Welfare Act license in its name. CMSJ, RX 6, PX 4.

On February 18, 2009, APHIS denied Lion’s Gate’s application
on the grounds that it was unfit to be licensed and “that issuance
of a license to Lion’s Gate would be contrary to the purposes of
the Act, and would operate so as to circumvent an oder of
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revocation issued by the Secretary of Agriculture as to Prairie
Wind Animal Refuge.” PX 14.

Conclusions of Law

1. The Secretary has jurisdiction in this matter.

2. The Administrator’s determination that Lion’s Gate was unfit for
issuance of a license and the denial of the application on the basis
of Sections 2.10(b) and 2.11 of the Regulations (9 C.F.R. §§
2.10(b) and 2.11) was in accordance with law and the Regulations
as the application sought approval of a joint venture with a
corporate entity whose license had been revoked by the Secretary.

3. The divestiture of ownership and subsequent death of Michael
Jurich do not act to remove the permanent disqualification from
licensure of a corporate entity whose existence is perpetual.

Order

1. The Motion of the Administrator for Summary Judgment is
GRANTED and the determination of unfitness and denial of the
license application of Lion’s Gate Center, LLC. is AFFIRMED.

2. Lion’s Gate Center, LLC. is disqualified for a period of one year
from obtaining, holding, or using an Animal Welfare Act license
directly or indirectly through any corporate or other device or
person.

3. This Decision and Order shall become final without further
proceedings 35 days from service unless an appeal to the Judicial
Officer is filed with the Hearing Clerk within 30 days after
service, pursuant to Section 1.145 of the Rules of Practice. 7
C.F.R. §1.145.

Copies of this Decision and Order will be served upon the parties by

the Hearing Clerk.

Done at Washington, D.C.
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PINE LAKE ENTERPRISES, INC.
AWA Docket No. D-10-0014.
Decision and Order.

Filed February 4, 2010.

AWA. - Circumvention of licensing process.

Babak Rastgoufard, Esquire, for Respondent.

Zenas Baer & Associates, for Petitioner.

Decision and Order issued by Peter M. Davenport, Acting Chief Administrative Law
Judge.

This action was initiated on October 16, 2009 by the Petitioner by the
filing of a Demand for a Fitness Hearing with regard to the denial of an
Animal Welfare Act license by Elizabeth Goldentyer, DVM, Director of
the Eastern Region, United States Department of Agriculture (USDA)
Animal and Plant Inspection Service (APHIS) Animal Care. The
Respondent, through counsel filed a Response to the Request for
Hearing indicating that Summary Judgment would be appropriate means
of resolving the issues.

On December 17, 2009, Administrative Law Judge Jill S. Clifton
conducted a teleconference with the parties and scheduled an oral
hearing in the case to commence on March 31, 2010 in Fargo, North
Dakota. In the same Order, Judge Clifton directed that any Motion for
Summary Judgment by the Respondent should be filed on or before
January 11, 2010 and that the Petitioner should file a Response by
February 1, 2010. The Motion for Summary Judgment was filed on
January 11, 2010 and the Petitioner’s Response was filed on February
1,2010.

As I find that there is no issue of material fact in dispute, I will grant
the Administrator’s Motion for Summary Judgment and on the record
before me will affirm the denial of the Petitioner’s application for an
Animal Welfare Act license as set forth in the Order which is a part of
this Decision.

Discussion

The Animal Welfare Act (the Act or AWA) provides that the
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Secretary shall issue licenses to dealers and exhibitors upon application
in such form and manner as the Secretary may prescribe (7 U.S.C.
§2133)." The power to require and to issue licenses under the Act
includes the power to disqualify a person from being licensed. In
re:Amarillo Wildlife Refuge, Inc. 68 Agric. Dec. 77 (2009); In re:
Loreon Vigne, 67 Agric. Dec. 1060 (2008); In re: Mary Bradshaw, 50
Agric. Dec. 499, 507 (1991). In this action, the Administrator of the
Animal and Plant Health Inspection Service (APHIS) believed that the
application for a license was an attempt to circumvent the then
impending termination of Kathy Bauck’s AWA license No. 41-B-0159,°
and the resulting disqualification period and on that basis determined
that the Petitioner was unfit to be licensed as a dealer under the Act. In
reaching its conclusion, APHIS looked at the timing of the application,
the affiliation of the applicant corporation with Puppy’s on Wheels and
Kathy Bauck, the information contained in the application, the existing
ownership interests at the address set forth in the application which was
the same as that of Kathy Bauck’s business, and the fact that Pine Lake
Enterprise Inc. did not appear to be authorized to do business in
Minnesota, among other things. Docket Entry 1, Goldentyer denial letter
dated September 28, 2009 attached to Demand for Fitness Hearing.
Exhibit 1A, Motion for Summary Judgment.® Since the institution of this
action, additional reasons upon which a denial might be based have
come to light and have been included in the documentation submitted in
support of the Motion for Summary Judgment filed by the
Administrator.

e

. Provided that no license shall be issued until the dealer or exhibitor shall have
demonstrated that his facility complies . . ”

’0On September 29, 2009, I granted the Administrator’s Motion for Summary
Judgment in AWA Docket No. D-09-0139, terminated Kathy Bauck’s AWA license and
disqualified her for a period of two years from being relicensed. That decision was
affirmed by the Judicial Officer on December 2, 2009, In re: Kathy Bauck, an
individual, d/b/a Puppy’s on Wheels, a/k/a “Puppies on Wheels” and “Pick of the
Litter” 68 Agric. Dec.793 (2009) and the case is now currently pending before the
United States Court of Appeals for the Eighth Circuit.

*References to the Motion for Summary Judgment and the Exhibits will hereafter
be cited as Ex. SIM.
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The exhibits submitted by the Administrator in support of the Motion
for Summary Judgment clearly document the relationship between the
applicant Pine Lake Enterprise Inc. as a successor entity of Pick of the
Litter, Puppies on Wheels, Puppy’s on Wheels at the same address as
that of Kathy Bauck and the entities named against whose operation(s)
the disciplinary action was taken. Although the AWA License No. 41-B-
0159 was issued to Kathy Bauck, filings with the Minnesota Secretary
of State from 1994 indicate that both Kathy Bauck and her husband
Allan Bauck intended to or had conducted business under the assumed
name of Pick of the Litter. Ex. 2, SIM. Pick of the Litter, Inc. was
incorporated on March 4, 2003, with Allan and Kathy Bauck both as
directors. Ex 3, SIM. Pick of the Litter, Inc. amended its articles of
incorporation to change its name to Puppies on Wheels on August 22,
2008 and five days later filed an additional amendment to change the
name to Puppy’s on Wheels. Ex. 5,6, SIM. On October 9, 2009, a date
a month after initiating the application for an AWA License in the name
of Pine Lake Enterprise Inc., a further amendment to the articles of
incorporation was filed with the Minnesota Secretary of State’s Office
changing the name of Puppy’s on Wheels to Pine Lake Enterprises Inc.
Ex. 1A, 7, SIM.

Even were Pine Lake Enterprises Inc. not a successor in interest to
an entity against whom disciplinary action was brought, the record also
reflects that Allan Bauck has engaged in regulated activities for which
an AWA license is required without having first obtained that license by
selling hundreds of dogs for resale as pets or for breeding purposes in
his name. Ex. 8, H-M, SIM. While it is possible for Allan Bauck to take
the position that the sales were legitimately made under Kathy Bauck’s
license; however, such a position would be an implicit acknowledgment
that Allan Bauck was operating as an agent, employee or alter-ego of
Kathy Bauck and that the application by him was an attempt to
circumvent any disqualification affecting her or the entities that she
operated.

Section 2.11 of the Regulations (9 C.F.R. §2.11) authorizes denial of
a license for a variety of reasons, including:

*This delay provided the basis by APHIS to conclude that Pine Lake was not
qualified to do business in Minnesota.
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(a) A license will not be issued to any applicant who:

(6) Has made any false or fraudulent statements or provided any
false or fraudulent records to the Department or other government
agencies, or has pled nolo contendere (no contest) or has been
found to have violated any Federal, State, or local laws or
regulations pertaining to the transportation, ownership, neglect,
or welfare of animals, or is otherwise unfit to be licensed and the
Administrator determines that issuance of a license would be
contrary to the purposes of the Act.

Section 2.12 (9 C.F.R. §2.12) provides:

A license may be terminated during the license renewal process
or at any other time for any reason that an initial license
application may be denied pursuant to §2.11 after a hearing in
accordance with the applicable rules of practice.

The Petitioner suggests that the only basis for the denial of an AWA
license to the Petitioner is that Allan Bauck is the spouse of Kathy
Bauck and that such a rationale harkens back to the misogynous laws
prevalent during the infancy of the United States. It also questions the
appropriateness of a motion for summary judgment and insists that at a
minimum it is entitled to a fitness hearing to determine its ability to
carry out the provisions of the Act. The Petitioner’s argument, while
ostensibly logical, is without merit as despite what is suggested as being
the clear mandate of the regulation, the Judicial Officer, speaking for the
Secretary, has repeatedly held motions for summary judgment
appropriate in cases involving the termination and denial of Animal
Welfare Act licenses. In re: Amarillo Wildlife Refuge, Inc., supra; In re
Loreon Vigne, supra, In re: Mark Levinson, 65 Agric. Dec. 1026, 1028
(2006). The Judicial Officer has also held that hearings are unnecessary
and futile when there is no factual dispute of substance. In re: Animals
of Montana, 68 Agric. Dec. 92 (2009), 2009 WL 624354 at *7 citing
Veg-Mix, Inc. v. United States Dep’t of Agric., 832 F.2d 601,607 (D.C.
Cir. 1987).
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Accordingly, based upon the record before me, the following
Findings of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. The Respondent Pine Lake Enterprises Inc. is a Minnesota
corporation with a mailing address in New York Mills, Minnesota.

2. The corporation previously did business under the names of
“Puppy’s on Wheels” and “Pick of the Litter” or “Pick of the Litter
Kennels,” all names also used by Kathy Bauck, an individual against
whom disciplinary action was brought in AWA Docket No. D-09-0139
for being found guilty pursuant to her Alford plea by the Otter Tail
County District Court, Criminal Division, Seventh Judicial District of
the State of Minnesota, of one misdemeanor count of practicing
veterinary medicine without a license in State of Minnesota v. Kathy Jo
Bauck, 56-CR-08-1131 on May 19, 2008. Kathy Bauck was also found
guilty by a jury verdict in the Otter Tail County District Court, Criminal
Division, Seventh Judicial District of the State of Minnesota, of four
misdemeanor counts pertaining to animal cruelty and torture in the case
of State of Minnesota v. Kathy Jo Bauck, 56-R-08-2271 on or about
March 29, 2009. On or about May 1, 2009, the Respondent was
sentenced in 56-CR-08-2271 to be confined in the county jail for a
period of 90 days (with 70 days suspended for a period of one year with
specified conditions), to pay a fine of $1,000 (of which $500 was
suspended), to be placed on formal supervised probation, to complete 80
hours of community service, and to allow inspections of her property as
long as she was continuing to work with animals. On the same date,
three of the four counts were vacated, leaving only Count 5 which
involved torture of a Mastiff between the dates of May 14 and 24, 2008.
In re: Kathy Bauck, et al., 68 Agric. Dec. 793 (2009).

3. Pine Lake Enterprises Inc. is a successor in interest to entities
operated by Kathy Bauck in the above cited disciplinary action, has the
same address, and at the time of application was not authorized to do
business in the state of Minnesota.

4. Allan Bauck is the spouse of Kathy Bauck and previously worked
as an officer, agent, employee, or co-owner of the business operated by
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Kathy Bauck.

5. Allan Bauck either sold numerous dogs for resale use as pets or
breeding purposes on behalf of Kathy Bauck or engaged in the
unlicensed sale of the animals without being properly licensed under the
AWA as a dealer.

Conclusions of Law

1. The Secretary has jurisdiction in this matter.

2. Issuance of an AWA license to Pine Lake Enterprises Inc., a
successor in interest to entities previously found to be unfit to hold an
Animal Welfare Act license by the Secretary would be contrary to the
purposes of the Act. 9 C.F.R. §2.11(a)(6).

3. Denial of the AWA license would be appropriate to anyone who
had engaged in the unlicensed sale of dogs for resale as pets or breeding
purposes in violation of Federal regulations pertaining to the
transportation, ownership, neglect, or welfare of animals. 9 C.F.R.

§2.11(a)(6).
Order

1. The denial of the application of Pine Lake Enterprises Inc. is
AFFIRMED.

2. This Decision and Order shall become final without further
proceedings 35 days after service unless an appeal to the Judicial Officer
is filed with the Hearing Clerk within 30 days after service, pursuant to
Section 1.145 of the Rules of Practice (7 C.F.R. §1.145).

Copies of this Decision and Order will be served upon the parties by
the Hearing Clerk.

Done at Washington, D.C.



Susan Biery Serogjan 135
69 Agric. Dec. 135

SUSAN BIERY SEROGJAN.
AWA Docket No. 07-0119.
Decision and Order.

Filed March 18, 2010.

AWA. - Adequate veterinarian care, failure to provide.

Colleen A. Carroll, for the Administrator, APHIS.
Steven R. Meeks, for Respondent.
Decision issued by Jill S. Clifton, Administrative Law Judge.

Decision Summary

1. Idecide that Akela the wolf, in captivity at Wolf Haven International,
needed euthanasia to end his suffering as he was dying in 2005 at the
age of 15 years. I decide that Susan Biery Sergojan, the Respondent
(“Respondent Sergojan” or “Respondent”), who was Wolf Haven’s
Executive Director at that time, failed to provide adequate care to Akela;
in so failing, Respondent Sergojan violated provisions of the Animal
Welfare Act, as amended, 7 U.S.C. § 2131 et seq. (frequently herein the
“AWA?” or the “Act”) and Regulations issued thereunder, specifically 9
C.F.R. §2.40(a), 9 C.F.R. § 2.40(a)(2), 9 C.F.R. § 2.40(b)(1), 9 C.F.R.
§ 2.131(b)(1), and 9 C.F.R. § 2.131(e). I decide further that the
appropriate remedy for Respondent Sergojan’s violations includes civil
penalties totaling $10,000.

Introduction

2. Certainly there can be disagreement as to when euthanasia, especially
for an animal dying of natural causes at an advanced age, is necessary;
but Respondent Sergojan missed critical information by choosing to shut
out the treating veterinarian from her decision-making process. Akela
the wolf was dignified and majestic while dying, even though emaciated
and weak; even though shivering on damp, cold ground (during January
5 through 10, 2005, the evening temperatures were as low as 19 degrees



136 ANIMAL WELFARE ACT

Fahrenheit.'); even though his internal organs had been shutting down,
causing pain; even though he had not eaten for three weeks; even though
he was suffering. Akela’s brave front masked his pain and suffering;
nevertheless, Akela’s pain and suffering would have been apparent to
Respondent Sergojan had she consulted with the treating veterinarian;
even had she been more attuned to the observations and concerns voiced
at the time by Wolf Haven’s animal curator and other support staff,
including volunteers. Had Respondent Sergojan just not injected herself
into the decision-making process, by overruling the animal curator, by
overruling the treating veterinarian, and by involving Wolf Haven’s
Board while failing to obtain and provide for the Board information
from the treating veterinarian, Akela would have been spared the
additional pain and suffering when euthanasia was overdue. USDA
veterinarian Randall Ridenour, D.V.M., testified that he had not seen
other animals during the course of his career that he believed were in
greater need of euthanasia than Akela. This included Akela’s condition
as shown in the first videotaped evidence (taken January 5, 2005). Tr.
1308-09, 1310-13. CX 10. Respondent Sergojan’s Animal Welfare Act
violations began January 5, 2005, and persisted into January 10, 2005,
when Dr. Ridenour and another USDA Veterinarian, Dr. Ruth Hanscom,
arrived at Wolf Haven to investigate Akela’s reported suffering. Akela’s
treating veterinarian met them there; Wolf Haven’s curator met them
there. The decision among the four of them was unanimous that Akela
required immediate euthanasia, indeed had required euthanasia for some
time; and the treating veterinarian humanely euthanized Akela, there in
his home at Wolf Haven.

3. Akela was a wolf in captivity. A wolf dying in captivity cannot be
treated in similar fashion to what would happen if he were in the wild.
To “let nature take its course” when the wolf has been removed from his
“natural” environment, can be inhumane and was, here.

4. Only by listening to the veterinarians did I understand Akela’s pain
and suffering.

'"Tr. 113-14:6, CX 5 (weather reports from The Olympian “from forecasts and data
supplied by the National Weather Service, Accu-Weather, Inc. and The Associated
> showing lows of 19 degrees (January 5), 23 degrees (January 6), 37 degrees
(January 7), 32 degrees (January 8), and 33 degrees (January 9)).

Press,”
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Parties and Counsel

5. The Administrator of the Animal and Plant Health Inspection
Service, United States Department of Agriculture (“APHIS” or
“Complainant™), is represented by Colleen A. Carroll, Esq., United
States Department of Agriculture, Office of the General Counsel,
Marketing Division, South Building Room 2343 Stop 1417, 1400
Independence Avenue, S.W., Washington, D.C. 20250-1417.

6. Susan Biery Sergojan is represented by Steven R. Meeks, Esq., 1235
Fourth Avenue, Suite 204, Olympia, Washington 98506.

Procedural History

7. The Complaint, filed on May 23, 2007, named three respondents: (1)
Wolf Haven International, a Washington corporation (“Wolf Haven”);
(2) Susan Biery Sergojan, an individual; and (3) Michael Peters, an
individual.

8. Respondent Wolf Haven settled the case through a Consent Decision
filed April 7, 2008. (See
http://www.da.usda.gov/oaljdecisions/aljcondecisions-archived 2008
.htm )  Wolf Haven is a licensed exhibitor under the Animal Welfare
Act and the Regulations; Wolf Haven was the employer of Respondent

Sergojan.
9. Respondent Michael Peters settled the case through a Consent
Decision filed April 10, 2008. (See

http://'www.da.usda.gov/oaljdecisions/aljcondecisions-archived 2008
.htm ) Michael Peters was the President of Wolf Haven and a member
of Wolf Haven’s Board of Directors.

10.Respondent Sergojan’s case was heard April 15-18, 2008, in
Olympia, Washington, before me, Jill S. Clifton, U.S. Administrative
Law Judge. Witnesses testified and exhibits were admitted into
evidence. The transcript, in four volumes, is referred to as “Tr.”
Identification of the exhibits admitted into evidence and those rejected,
and identification of the transcript, were included in a filing May 16,
2008, an excerpt of which is included as Appendix A to this Decision.
11.APHIS’s proposed transcript corrections were filed February 4, 2009.
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Respondent Sergojan filed no proposed transcript corrections. The
transcript was excellently prepared; I thank Neal R. Gross and Co., Inc.,
Court Reporters, and specifically Pamela Hollinger, who had to move
with us and set up equipment quickly more than a few times and whose
work was impeccable. My Order regarding transcript corrections will
be filed separately.

12.APHIS called ten witnesses. Volume I: (1) Kirk B. Miller, Tr. 62-
67; (2) Michael K. McCann, Tr. 68-202; (3) Brenda Thornhill, Tr. 203-
293; (4) Michelle Murphy, formerly known as Michelle Margolis, Tr.
294-379; Volume II: (5) William Waddell, Tr. 446-553; (6) Jerry
William Brown, D.V.M., Tr. 556-690; (7) Shawndra Lynette Michell,
Tr. 692-763; Volume III: (8) Wendy Spencer-Armestar, Tr. 807-1103;
(9) Michele Beal-Erwin, Tr. 1104-1141; and Volume IV: (10) Randall
Carl Ridenour, D.V.M., Tr. 1190-1279, Tr. 1291-1387.

13.Respondent Sergojan called two witnesses: Volume IV: (1) Trudy
Cadman, Tr. 1279-1291; and (2) Susan Biery Sergojan, Tr. 1390-1540.
14.APHIS’s exhibits are designated by “CX” or “Govt X”. APHIS
submitted the exhibits shown on Appendix A enclosed. Respondent
Sergojan submitted no exhibits.

15.APHIS’s Brief was timely filed on February 19, 2009. Respondent
Sergojan filed no Brief; thus the record was closed and forwarded to me
for Decision.

Discussion

16.The videotape in evidence of some moments of Akela’s last days
(CX 10) shows a knowledgeable viewer how bad Akela’s condition had
become. Akela’s brave front obscured, to someone not knowledgeable,
the extent of the pain and suffering Akela was enduring. I benefitted
greatly from observations by Dr. Ridenour, who not only saw and
palpated Akela on his last day, January 10, 2005,> but who also watched
the videotaped segments (January 5, January 8 and January 10, 2005)
and testified about what he saw there, and about what he knew from

’Dr. Hanscom and Dr. Ridenour went into Akela’s enclosure, accompanied by the
treating veterinarian and the animal curator, to get a closer look at Akela and actually
palpate Akela, on January 10, 2005. Tr. 1244-49.
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Akela’s treating veterinarian’s treatment notes and laboratory results.
17.Dr. Ridenour testified that in his opinion Akela was not handled in
a manner that would not cause him unnecessary discomfort. Tr. 1292-
94.

Ms. Carroll: Dr. Ridenour, do you have an opinion whether Akela
during the period January 5 through 10, 2005 was handled in a
manner that would not cause him unnecessary discomfort? . . . .

Dr. Ridenour:  Yes. I do have an opinion.

Ms. Carroll: And what is that opinion?

Dr. Ridenour:  That he was not properly handled.

Ms. Carroll: And what is the basis for that opinion?

Dr. Ridenour:Well, that because he was suffering and should have been
euthanized, he was just kind of left to lay out there in those cold
conditions, in a body condition that was not conducive to protecting
himself from the effects of those environmental conditions but also
just his continuing body -- the pain and distress associated with his
continuing physical decline.

Ms. Carroll: And do you have an opinion as to whether - - let me ask
you - - do you have an opinion whether Akela’s well-being was
threatened or affected in a detrimental way by his being housed
outdoors in the climatic conditions that were present in January 5
through 10, 2005?

Dr. Ridenour:  Yes, I do.

Ms. Carroll: What is that opinion?

Dr. Ridenour: That he was negatively affected by being housed
outdoors in thoseconditions.

Ms. Carroll: What is that based on?

Dr. Ridenour:  Given his health status and serious decline in the overall
health and failing condition. It is - - it was not appropriate that he
continue to live out there like that.

Ms. Carroll: Would euthanasia, had it been performed earlier than
January 10, 2005, have been a measure in your mind that would have
alleviated the impact of those climatic conditions on his well-being?
Dr. Ridenour: Absolutely it would have. Yes.

Ms. Carroll: And what’s the basis for your opinion?
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Dr. Ridenour:  Once the euthanasia is performed, then the animal is no
longer suffering. That terminates the suffering. That's why the
veterinary profession has that option available as part of a treatment
plan, is that when it's deemed necessary, that is the appropriate way
to stop the suffering of an animal.

Tr. 1292-94.

18.Dr. Ridenour described what he had gleaned from Akela’s laboratory
results from November 18, 2004. Tr. 1224-26.

Dr. Ridenour: Those two pages, those serum chemistries indicate to
me that Akela was clearly in renal failure, probably also experiencing
liver failure, and a good possibility, looking at the entire package of
Akela, that the pancreas was failing as well.

Judge Clifton: Thank you.

Ms. Carroll: Is that a painful process?

Dr. Ridenour:  Yes. Yeah.

Ms. Carroll: Why do you say so?

Dr. Ridenour: Because with organ failure like that, significant organ
failure - - and we’re talking kidney, liver, and pancreas, in my
opinion, there’s also a great deal of inflammation that occurs,
especially in the abdominal cavity where those three organs are
located. As the - - as organs in the abdominal cavity become
inflamed or deteriorate, degenerate, the inflammatory process
releases chemicals that cause a lot of pain in the abdominal lining.

The other component that goes along with pain associated with
this type of syndrome is as the BUN eclevates, that circulating - -
those circulating urine toxins that are not being eliminated by the
kidneys properly accumulate in a lot of other tissues, including joint
tissues, so there’s a good chance that the joints would become very
painful as well.

Elevated BUN and toxic products associated with liver failure as
well can cause a lot of central nervous system deterioration and
discomfort in the central nervous system. Tr. 1224-26.

19.Dr. Ridenour described what he saw on the videotape (CX 10). Tr.
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1228-41.

Ms. Carroll: I'd ask to have the video that is Complainant’s Exhibit 10
played for Dr. Ridenour and, again, I want to ask him to comment on
what he sees.

Before we play this video, could I ask a question?

Judge Clifton: You may.

Ms. Carroll: Dr. Ridenour, were you present in the room earlier in the
hearing when we watched the video previously?

Dr. Ridenour:  Yes.

Ms. Carroll: And would you - -

Dr. Ridenour: Twice.

Ms. Carroll: - - did you make observations at that time?

Dr. Ridenour:  Yes, I did.

Ms. Carroll: Okay. Do - - are you prepared to present observations
again?

Dr. Ridenour: Sure.

* % %

Dr. Ridenour: This is just a shot from a distance, and basically all you -
- all I see here is that the animal is in sternal recumbency. His head
is actually lower than I would expect for an animal resting - - a
healthy animal resting normally in sternal recumbency, indicating to
me that he is uncomfortable.

Just a closer-up shot. Again, he’s in sternal recumbency for the
most part. His hindquarters are kind of in lateral recumbency. His
head again is lowered and extended forward, and that - - I’ll point out
why that’s significant father down on the videotape.

There's a good shot of his pen mate, Aurora, and you can notice
the difference in her facial features, her attitude in general, and her
hair coat especially.

Ms. Carroll: What are the differences that you see?

Dr. Ridenour:  Akela's look is very depressed look. He's not -- not --
he's not bright-eyed as you would expect a normal animal to be. His
hair coat is significantly rougher and more unkempt. This is a good
shot. You can look at the tail there and his hindquarters behind his
shoulder cape. His hair just is not a normal, well-groomed and
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naturally cared-for hair coat that I would expect in any dog,
including a wolf like this. It's an unkempt hair coat, the clumping of
the hairs like that. He's just not -- he's just not healthy and that's
reflected in his -- this also shows actually his head again lowered and
his neck extended and that is a reflection of the fact that he was
hav