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BRIDGEWATER DAIRY, LLC, et al. v USDA
66 Agric. Dec. 1

AGRICULTURAL MARKETING AGREEMENT ACT
COURT DECISIONS

BRIDGEWATER DAIRY, LLC, et al. v. USDA.
No. 3:07 CV 104.
Filed February 22, 2007.

(Cite as: 2007 WL 634059).

AMAA - Preliminary injunctive relief or TRO, four factors — Milk marketing order
— Blend price — Make allowance factor inversely proportional to volume — Indirect
cost factors.

Bridgewater (milk producer) objected to the minimum fluid milk price set by the Milk
Market Administrator following a public hearing. Bridgewater requested a TRO or
injuction alleging irreparable financial harm resulting from the Administrator’s failure to
consider statutory cost factors (7 U.S.C 608c(18)) in setting the milk price whereas the
Administrator contended that those factors were considered indirectly in the product
price formulas. After Court reviewed the four factors required to grant Preliminaery
Injunction. (1). Liklihood of success., (2). Showing of irreparable injury, (3) lack of
irreparable harm ot others, (4) Showing of public interest, it declined to grant the
injunction and found Petitioners had not met their burden.

United States District Court
N.D. Ohio,Western Division.

MEMORANDUM OPINION AND ORDER
JACK ZOUHARY, U.S. District Judge.

This matter is before the Court on Plaintiffs’ Motion for a
Preliminary Injunction (Doc. No. 3), to which Plaintiffs filed a
Supplemental Memorandum (Doc. No. 18), Defendant filed a
Memorandum in Opposition (Doc. No. 31), Defendant-Intervenors filed
a Brief in Opposition (Doc. No. 30), and Plaintiffs filed a Reply (Doc.
No. 40). The Court also considered both amicus curiae briefs (Doc.
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Nos.28, 35), and all supplemental briefing (Doc. Nos. 42 through 46).

The Court has jurisdiction to decide this matter pursuant to 28 U.S.C.
§§ 1331 and 1337 and 5 U.S.C. § 705. For the reasons detailed below,
Plaintiffs’ Motion is denied.

BACKGROUND

The United States Department of Agriculture (USDA) has statutory
authority to regulate the dairy industry. See 7 U.S.C. § 601-674.
Specifically, the Agricultural Marketing Agreement Act of 1937
(AMAA) authorizes the Secretary of Agriculture (Secretary) to issue and
amend federal milk marketing orders which set the minimum prices
“which those who process dairy products, designated as handlers (as
defined in 7 C.F.R. § 1040.9 (1994)), must pay to dairy farmers,
designated as producers (as defined in 7 C.F.R. § 1040.12
(1994)).” Lansing Dairy v. Espy, 39 F.3d 1339, 1342 (6th Cir.1994).
These minimum prices guarantee that producers will receive a uniform
minimum price for their milk, regardless of its end-use.

To calculate these minimum prices, the USDA has grouped the
end-uses of milk into four classes: Class I (fluid milk); Class II (creams,
including ice cream, sour cream, and yogurt); Class III (cheese); and
Class IV (evaporated milk, dried milk, and butter). Handlers pay
different prices for each Class, but producers receive a uniform “blend
price” regardless of the end-use of the milk they produce.

Minimum class prices are calculated on a monthly basis based upon
a codified regulatory formula. Each formula takes into account market
prices' and contains a “make allowance” factor. The make allowance
represents the cost that handlers incur in converting raw milk into one

! Market prices are determined by a survey of the prices of certain products (butter,
cheese, dry whey, etc.) conducted by the National Agricultural Statistics Service (NASS).
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pound of product. The parties here have stipulated that the make
allowance is inversely proportional to the price that producers receive for
their raw milk; that is, if the make allowance is increased, the price that
producers receive for raw milk will decrease. At issue in the instant
action is a proposed make-allowance increase.

On December 29, 2006, after a year of administrative proceedings,’
the USDA promulgated an Interim Order (final rule), effective February
1, 2007. The administrative proceedings were essentially limited to
testimony regarding the appropriate level for make allowances, and
Defendants concede that no direct testimony was allowed as to the
Section 608c(18) factors. The Interim Order “amend[ed] the
manufacturing (make) allowances contained in the Class III and Class IV
product price formulas applicable to all Federal milk marketing orders.”
71 Fed.Reg. 78333 (Dec. 29, 2006). The economic analysis,
commissioned and considered by the USDA, estimates that producer
cash receipts will be decreased by an average of $125 million per year
over the next nine years, with the largest reduction ($195 million)
realized in the first year after implementation (USDA Economic
Analysis, Doc. No. 4, Ex. C, pp. 13, 15).

Plaintiffs filed the instant action on January 12, 2007, claiming that
the Secretary failed to consider certain statutory factors when making the
decision to raise make allowances. Specifically, Plaintiffs contend that
the AMAA requires the Secretary, when changing minimum milk prices,
to consider “the price of feeds, the available supplies of feeds, and other

2 The USDA issued a Notice of Hearing on December 30, 2005, and convened a
hearing on January 24, 2006. See71 Fed.Reg. 545 (Jan. 5, 2006). The hearing was
reconvened on September 14, 2006, for the introduction of further evidence, namely a
survey of plant manufacturing costs commissioned from Cornell University. See 71
Fed.Reg. 52502 (Sept. 6, 2006). Subsequently, a Tentative Final Decision was issued on
November 17, 2006, which invited written comments. See71 Fed.Reg. 67467 (Nov. 30,
2006).
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economic conditions which affect market supply and demand for milk or
its products.”7 U.S.C. § 608c(18). Defendant and Defendant-Intervenors
(hereafter “Defendants”) contend, based on their reading of the statute,
that the Secretary is not required to consider these factors. Further,
Defendants contend that the Section 608c(18) factors are accounted for
indirectly in the product price formulas, and this is sufficient to satisfy
the statute.

Plaintiffs filed a Motion for Temporary Restraining Order and/or
Preliminary Injunction and for Expedited Hearing (Doc. No. 3) on
January 16, 2007. After telephone conferences on January 16 and 17,
2007, and in lieu of granting a temporary restraining order, the USDA
agreed to delay the release date of the Interim Final Rule until February
23, 2007. The parties fully briefed the issues, and a Preliminary
Injunction Hearing was held on February 15, 2007.

DISCUSSION
Preliminary Injunction Standard

The granting or denial of a preliminary injunction is within the sound
discretion of the trial court. Virginia Railway Co. v. System Federation,
R.E.D., 300 U.S. 515, 551, 57 S.Ct. 592, 81 L.Ed. 789 (1937). The Sixth
Circuit has set forth four factors for the District Court to consider when
making this determination: (1) whether the plaintiffs have shown a strong
or substantial likelihood or probability of success on the merits; (2)
whether the plaintiffs have shown that irreparable injury will result if the
preliminary injunction is not granted; (3) whether the issuance of a
preliminary injunction would cause substantial harm to others; and (4)
whether issuing a preliminary injunction would serve the public interest.
Mich. Bell Tel. Co. v. Engler, 257 F.3d 587, 592 (6th Cir.2001);
Martin-Marietta Corp. v. Bendix Corp., 690 F.2d 558, 564 (6th
Cir.1982). These are not elements which must be satisfied; rather, they
are factors which the Court must balance.

A “preliminary injunction is an extraordinary and drastic remedy,
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one that should not be granted unless the movant, by a clear showing,
carries the burden of persuasion.”Mazurek v. Armstrong, 520 U.S. 968,
972, 117 S.Ct. 1865, 138 L.Ed.2d 162 (1997) (per curium) (citation
omitted) (emphasis in original). Indeed, the “proof required for the
plaintiff to obtain a preliminary injunction is much more stringent than
the proof required to survive a summary judgment motion, for example”
because the preliminary injunction is an “extraordinary remedy involving
the exercise of a very far-reaching power, which is to be applied only in
the limited circumstances which clearly demand it.”Leary v. Daeschner,
228 F.3d 729, 739 (6th Cir.2000) (internal quotation marks and citations
omitted).

Likelihood of Success on the Merits

When considering whether to grant a preliminary injunction, the
Court must consider “[w]hether the plaintiffs have shown a strong or
substantial likelihood or probability of success on the merits.” United
States v. Detroit Int’l Bridge Co., 7 F.3d 497, 503 (6th Cir.1993) (citing
Mason County Medical Ass'n v. Knebel, 563 F.2d 256, 261 (6th
Cir.1977)). The “likelihood of success on the merits” that Plaintiffs must
demonstrate is inversely proportional to the amount of “irreparable
harm” that will be suffered absent injunctive relief. Baker v. Adams
County/Ohio Valley Sch. Bd., 310 F.3d 927, 928 (6th Cir.2002).
However, “in order to justify [injunctive relief], the defendant must
demonstrate at least serious questions going to the merits and irreparable
harm that decidedly outweighs the harm that will be inflicted on others if
a stay is granted.”/d. (citing In re DeLorean Motor Co., 755 F.2d 1223,
1229 (6th Cir.1985)).

Although “likelihood of success” is merely one of four factors to be
considered, “a finding that there is simply no likelihood of success on the
merits is usually fatal.”Gonzales v. National Bd. of Med. Examiners, 225
F.3d 620, 625 (6th Cir.2000) (citing Michigan State AFL-CIO v. Miller,
103 F.3d 1240, 1249 (6th Cir.1997)). Indeed, the “likelihood of success”
factor is “the weightiest of the four.” Wilson v. Lexington-Fayette Urban
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County Gov'’t, No. 05-5923, 2006 U.S.App. LEXIS 25617, at *18 (6th
Cir. Oct. 11, 2006) (citing Gonzales, 225 F.3d at 625) (affirming the
denial of a preliminary injunction despite the fact that the district court’s
opinion only addressed the “likelihood of success” factor).

Statutory Interpretation

Plaintiffs contend that 7 U.S.C. § 608c(18) requires the Secretary to
consider feed prices and supplies as well as other economic conditions
which affect market supply and demand. Defendants, on the other hand,
argue that a plain reading of the statute reveals that the Secretary did not
have to consider these factors.

7 U.S.C. § 608c(18) states:

(18) Milk prices. The Secretary of Agriculture, prior to
prescribing any term in any marketing agreement or order, or
amendment thereto, relating to milk or its products, if such term
is to fix minimum prices to be paid to producers or associations
of producers, or prior to modifying the price fixed in any such
term, shall ascertain the parity prices of such commodities. The
prices which it is declared to be the policy of Congress to
establish in section 2 of this title shall, for the purposes of such
agreement, order, or amendment, be adjusted to reflect the price
of feeds, the available supplies of feeds, and other economic
conditions which affect market supply and demand for milk or
its products in the marketing area which the contemplated
marketing agreement, order, or amendment relates. Whenever
the Secretary finds, upon the basis of the evidence adduced at the
hearing required by section 8b or 8c, as the case may be, that the
parity prices of such commodities are not reasonable in view of
the price of feeds, the available supplies of feeds, and other
economic conditions which affect market supply and demand for
milk and its products in the marketing area to which the
contemplated agreement, order, or amendment relates, he shall
fix such prices as he finds will reflect such factors, insure a
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sufficient quantity of pure and wholesome milk, and be in the
public interest. Thereafter, as the Secretary finds necessary on
account of changed circumstances, he shall, after due notice and
opportunity for hearing, make adjustments in such prices.’

Plaintiffs contend that this section mandates that the Secretary must
consider feed prices and feed supplies every time that it promulgates a
rule which affects the minimum class prices. Defendants advocate a
sentence-by-sentence examination of this section, with the following
result: (1) sentence one requires the Secretary to first ascertain the parity
price; (2) sentence two requires that these parity prices must be adjusted
to reflect the price and supply of feeds; (3) sentence three states that if
parity prices need to be adjusted, the Secretary must fix prices that reflect
feed price, feed supply, and other factors; and (4) after these prices are
fixed, the Secretary can adjust the prices as he “finds necessary” upon
“changed circumstances.” Defendants contend that under Plaintiffs’
interpretation of this section, the fourth sentence has absolutely no
meaning.

Defendants argue that the administrative action here, ie. a
modification of the make allowance, falls within the fourth sentence of
Section 608¢(18), meaning that the Secretary was not required to directly
consider feed prices and supply. Further, Defendants contend that under
Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
843-44, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), the Secretary’s

3 There is disagreement amongst the parties as to the exact text of this section.
Specifically, Plaintiffs contend that the phrase ““to meet current needs and further to
assure a level of farm income adequate to maintain productive capacity sufficient to meet
anticipated future needs” should be inserted into the third sentence of Section 608c(18),
after “pure and wholesome milk.” This phrase, however, was added in an amendment
which eventually expired on December 31, 1996. See 97 P.L. 98, at § 101(b) (1981), last
amended by 107 Stat. 312, 317, 103 P.L. 66, at § 1005(b) (1993). Accordingly, the Court
has considered the above-quoted version of 7 U.S.C. § 608c(18).
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interpretation of Section 608c(18) is to be accorded substantial
deference. Specifically, the Sixth Circuit has described the intricacies of
milk market regulation as being “of labyrinthine complexity.” Lansing
Dairy v. Espy, 39 F.3d 1339, 1344 (6th Cir.1994). If this statute is indeed
ambiguous, then the Court should defer to the Secretary’s interpretation:

If a statute is ambiguous, and if the implementing agency’s
construction is reasonable, Chevron requires a federal court to accept the
agency’s construction of the statute, even if the agency’s reading differs
from what the court believes is the best statutory interpretation.

Nat’l Cable & Telecomm. Ass’n v. Brand X Internet Servs., 545 U.S.
697, 980 (2005) (citing Chevron, 467 U.S. at 843-44, and n. 11).

Plaintiffs contend that the Sixth Circuit’s decision in Lansing
Dairy”held that compliance with the requirements of 608c(18) was
required in setting minimum price formulas” (Pls’ Memo., Doc. No. 4,
pp. 9-10) (citing Lansing Dairy, 39 F.3d at 1352-53). This was not the
holding of Lansing Dairy, rather, it was merely mentioned in passing.
The Lansing Dairy court held that the Secretary’s interpretation of the
AMAA, namely “that he need not undertake a § 608c(18) economic
analysis before modifying location adjustments pursuant to 608c(5),”
was reasonable and thus entitled to Chevron deference. Lansing Dairy,
39 F.3d at 1358. This decision actually favors Defendants here: the Sixth
Circuit specifically held that Section 608c(18) was ambiguous and
subject to multiple reasonable interpretations:

The AMAA, and §§ 608c(5) and 608c(18) in particular, like much of
federal legislation is not a model of clarity or succinctness. The
interpretations of both the district court and the Secretary are reasonable
and arguably can be supported by the language of the Act. However, we
find that neither construction supports a finding that Congress has
directly spoken on the “precise question at issue;” therefore, neither the
plaintiffs’ nor the Secretary’s interpretation “gives effect to the
unambiguously expressed intent of Congress.”
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Id. at 1351 (quoting Chevron, 467 U.S. at 842-43). The Lansing
Dairy decision is consistent with Defendants’ position here, because
under Defendants’ interpretation of Section 608¢(18), the modification of
location adjustments at issue in Lansing Dairy falls within the fourth
sentence of Section 608c(18) (and is thus exempt from the requirements
of the second and third sentences) because it is not part of the initial
fixing of prices alluded to in the third sentence of Section 608c(18).

Plaintiffs contend they should prevail because St Albans Coop.
Creamery, Inc. v. Glickman, 68 F.Supp.2d 380 (D.Vt.1999) is “on all
fours.” In that case, the plaintiffs (a group of producers) were granted a
temporary restraining order enjoining a Final Rule and Order which
realigned and consolidated federal milk marketing orders under the
Federal Agricultural Improvement and Reform Act (the FAIR Act). The
St. Albans court held, under the AMAA, “the establishment of milk
prices cannot be made without consideration of - price of feeds, the
available supplies of feeds, and other economic conditions which effect
market supply and demand for milk or its products in the marketing area
to which the contemplated marketing agreement, order, or amendment
relates../d. at 388 (quoting 7 U.S.C. § 608c(18)). Defendants argue St.
Albons has no persuasive value because (1) it is not a final judgment, (2)
it is from the District of Vermont, and (3) most importantly, a few
months after the ruling was issued, Congress specifically overruled the
decision. See 106 P.L. 113, 113 Stat. 1501 (Nov. 29, 1999); see also 64
Fed.Reg. 70867, 70868 (Dec. 17, 1999).5t. Albons certainly supports
Plaintiffs’ interpretation of Section 608c(18), but it is not binding on this
Court and, furthermore, any persuasive value is severely undermined by
Congress’ direct action a few months after the decision.

Moreover, the legislative history of this Section is instructive.
Subsection (18) was added to 7 U.S.C. § 608c in 1937. See 50 Stat. 246,
247 (June 3, 1937). When discussing the fourth sentence of subsection
(18), Congress expressed a clear intent that adjustments under the fourth
sentence are subject to the same requirements as amendments under the
third sentence. For instance, the House report on the AMAA contains the
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following commentary:

The proposed amendment ... provides that if the Secretary finds that
the national parity price for milk does not adequately reflect the price of
feeds, the available supplies of feeds, and other economic conditions
which affect market supply and demand for milk in the marketing area to
which the marketing agreement or order relates, he shall fix such prices
as will reflect such factors, insure a sufficient quantity of pure
wholesome milk, and be in the public interest. The proposed amendment
further provides that as the Secretary finds necessary on account of
changed circumstances, he shall make adjustments in such prices. Such
adjustments are to made in accordance with the same standards as are
provided for the initial fixing of prices under this subsection.

H.R.Rep. No. 75-468, at 3 (1937) (emphasis added); see also
Lansing Dairy, 39 F.3d at 1352. The Senate Report reflects a similar
sentiment:

The intricate problems of the milk industry as described in the
above cited opinion, explain the use of the several pooling and
price plans authorized for inclusion in milk orders. Their
effectiveness depends upon their adaptability to conditions
affecting each marketing area and upon their adjustment from
time to time to meet changing conditions. The Secretary is to use
the same standard in adjusting prices as is to be used in the
fixing of prices initially in the regulation of any marketing area.

S.Rep. No. 75-565, at 3 (1937); see also Lansing Dairy, 39 F.3d at 1352.
In Lansing Dairy, the Sixth Circuit remarked “that the last two sentences
of both reports are troubling,” although it eventually concluded that “this
language is as fraught with ambiguity as the text of the Act
itself.”Lansing Dairy, 39 F.3d at 1352-53. While this language may have
been unclear in the context of the Lansing Dairy decision, it seems quite
clear in the present context: both houses of Congress intended, at the
time of the 1937 AMAA, that the Secretary should use the same standard
under both the third and fourth sentences of Section 608c(18).
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Although both sides expended significant effort briefing and arguing
this issue, the Court finds it unnecessary to reach the merits. Regardless
of whether Section 608c(18) requires the Secretary to consider feed
prices and supplies when amending make allowances, Plaintiffs cannot
succeed on the merits because, as detailed below, these factors were
given appropriate consideration.

Indirect Consideration of the Section 608c(18) Factors

Defendants contend that even if the Secretary was required to
consider the Section 608c(18) factors, these factors are reflected, albeit
indirectly, in the current product-price formulas. The Court agrees.

In a final decision issued November 7, 2002, the USDA explained in
detail how the Section 608c(18) factors are accounted for under the
current product-price-formula system:

The [AMAA] stipulates that the price of feeds, the availability of
feeds, and other economic conditions which affect market supply and
demand for milk and its products be taken into account in the
determination of milk prices. This requirement currently is fulfilled by
the Class III and Class IV component price calculations. If conditions
increase supply costs, the quantity of milk produced would be reduced
due to lower profit margins. As the milk supply declines, plants buying
manufacturing milk would pay a higher price to maintain an adequate
supply of milk to meet their needs. As the resulting farm profit margins
increase, so should the supply of milk. Likewise, the reverse would occur
if economic conditions reduce supply costs. The price of feed is not
directly included in the determination of the price for milk, but rather is
one economic condition which may cause a situation in which the price
of milk may increase or decrease. A change in feed prices may not
necessarily result in a change in milk prices. For instance, if the price of
feed increases but the demand for cheese declines, the milk price may
not increase since milk plants would need less milk and therefore would
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not bid the price up in response to lower milk supplies. Also, other
economic conditions could more than offset a change in feed prices and
thus not necessitate a change in milk prices.

The pricing system, according to the recommended decision,
accounted for changes in feed costs, feed supplies, and other economic
conditions, as explained above. The product price formulas adopted in
the recommended decision would reflect accurately the market values of
the products made from producer milk used in manufacturing. As supply
costs increase with a resulting decline in production, commodity prices
would increase as manufacturers secure additional milk to meet their
needs. Such increases in commodity prices would mean higher prices for
milk. The opposite would be true if supply costs were declining.

67 Fed.Reg. 67906, 67911-12 (Nov. 7, 2002).

Section 608c(18) does not specifically state that the Secretary must
receive direct evidence of producer costs. Rather, this section only
requires that the Secretary fix minimum prices which are “adjusted to
reflect the price of feeds, the available supplies of feeds, and other
economic conditions which affect market supply and demand for milk or
its products.”As explained above by the USDA, the pricing system
currently in place (i.e. the Class III and Class IV product-price formulas)
has been designed to account for these factors. /d. The USDA’s Interim
Order only modifies the amount of the make allowances; it does not
modify the portion of the formulas which indirectly incorporates feed
costs or supply. Therefore, even with increased make allowances, the
fluctuating minimum milk prices are still “adjusted to reflect the price of
feeds, the available supplies of feeds, and other economic conditions
which affect market supply and demand for milk or its products.”

Even if Section 608c(18) is read to require consideration of these
factors, they have been given appropriate consideration. Accordingly,

Plaintiffs are unlikely to succeed on the merits in this matter.

Balance of Hardships and Public Interest
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Next, the Court must consider the other three preliminary-injunction
factors: (1) irreparable harm to Plaintiffs if the preliminary injunction is
not granted; (2) whether the issuance of a preliminary injunction would
cause substantial harm to others; and (3) whether issuing a preliminary
injunction would serve the public interest. Mich. Bell Tel. Co., 257 F.3d
at 592.

First the Court must consider whether Plaintiffs will suffer
irreparable injury if a preliminary injunction is not issued. Plaintiffs
contend that increasing the make allowances decreases the minimum
price that producers receive for their milk. In support, they cite the
USDA’s own economic analysis, which estimates that producers will
lose an average of $125 million per year over the next nine years
(Economic Analysis, supra, at pp. 13, 15). If the Court were to rule in
Plaintiffs’ favor at a later date, however, they would not have any
monetary recourse.

Defendants do not contest that Plaintiffs will suffer a reduction in
milk prices. Instead, they claim that Plaintiffs do not satisfy the
“irreparable injury” prong because Plaintiffs have not shown that their
injury was a direct result of the alleged failure to consider the Section
608¢(18) factors. Specifically, Defendants claim that Plaintiffs failed to
show that the result of the rulemaking (i.e. the make-allowance increase)
would have been different had those factors been considered. The parties
and amici filed supplemental post-hearing briefing on this issue (Doc.
Nos. 42 through 46), but no one produced a case directly on point. The
Court has similarly found a surprising dearth of case law on this issue.

Even if we assume that Plaintiffs have met their burden of
demonstrating an irreparable injury, this factor is offset by the substantial
harm that Defendant-Intervenors and other handlers would incur if an
injunction is granted. Plaintiffs insist there can be no injury to handlers
by merely maintaining the status quo, but this is not the case. Just as
Plaintiffs and other producers will lose unrecoverable revenue if the
Interim  Order is not enjoined, an injunction would cause
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Defendant-Intervenors and other handlers to lose revenue without
recourse. The potential harm to Defendant-Intervenors and other
handlers is no less real than the potential harm to Plaintiffs and other
producers just because it is currently the status quo. Indeed, the USDA
recognized the harm that the status quo was causing handlers when it
found that emergency conditions existed. See71 Fed.Reg. 67467, 67477
(Nov. 30, 2006)

The public interests at issue are similarly offset. Plaintiffs claim that
it is not in the public interest to “cripple many dairy farmers” (Pls’
Memo., Doc. No. 4, pp. 14-15). The exact same thing can be said about
the emergency conditions facing dairy manufacturers. In their initial
brief, Plaintiffs articulated the most important public interest at issue
here: “[m]aintaining a viable dairy industry in rural America.”/d. at 14
(citing St. Albans, 68 F.Supp.2d at 391-92). This interest is not served by
favoring one aspect of the industry (producers) over another (handlers).

CONCLUSION

Plaintiffs have failed to show that they are likely to succeed on the
merits, and any irreparable harm that Plaintiffs may suffer is offset by the
harm to Defendants should an injunction issue. Further, there are no
significant public interests that weigh in favor of granting a preliminary
injunction. Accordingly, Plaintiffs are not entitled to preliminary
injunctive relief, and Plaintiffs’ Motion for a Preliminary Injunction
(Doc. No. 3) is denied.

A telephone status conference is scheduled for Wednesday, February
28,2007, at 8:30 a.m.

IT IS SO ORDERED.
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USDA AND UTAH DAIRYMEN’S ASSOCIATION ET AL. v.
COUNTRY CLASSIC DAIRIES, INC., d/b/a DARIGOLD FARMS
OF MONTANA.

No. 2:05CV00499 DS.

March 1, 2007.

(Cite as: 2007 WL 677138).

AMAA - Administrative Remedies, failure to exhaust — Summary Judgment —
SBREFA.

Country Classic (Handler) was a milk distributing plant which became subject to full
regulation and pooling regulations when it met or exceeded a threshold factor of selling
25% of its milk in the area covered by the marketing order. The Handler had withheld
significant monies from the Producer Settlement fund. Classic sought summary
judgment on several grounds including that the applicable marketing order had expired
and that the Market Administrator had not complied with the Small Business Regulatory
Enforecment Fairness Act (SBREFA) Pub. L. No. 104-121. The District court did not
reach the merits of Country Classic’s petition primarily due to its failure to exhaust its
administrative remedies under 7 U.S.C. 608c(15)(A).

United States District Court
D. Utah,Central Division.

MEMORANDUM OPINION AND ORDER ADDRESSING CROSS
MOTIONS FOR SUMMARY JUDGEMENT

DAVID SAM, United States Senior District Judge.
I. INTRODUCTION

Pending before the Court are cross-motions for summary judgement.
Both Plaintiff and the Intervenor-Plaintiffs (collectively “Plaintiffs”) in
separate motions urge that the undisputed material facts entitle them to
the Court’s judgment. Defendant Country Classic Dairies, Inc. (“Country
Classic”), seeks summary judgment on the ground that this action is
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barred by the statute of limitations, or in the alternative, that Plaintiffs’
claims should be dismissed or reduced due to the failure to comply with
the Small Business Regulatory Enforcement Fairness Act of 1996, P.L.
104-121 (March 29, 1996), to fully inform Country Classic about the
regulations before the claims accrued.

The full facts surrounding this matter are set forth in the pleadings
and need not be repeated here. Suffice it to state that this is an
enforcement action brought under the Agricultural Marketing Agreement
Act, specifically 7 U.S.C. § 608a(6), and the Federal Milk Marketing
Order Regulating Milk in the Western Marketing Area', whereby it is
alleged by Plaintiffs that when Country Classic sold and delivered
packaged milk in the greater Salt Lake City area in 2002, it was required,
but failed, to make monthly payments to the Federal Milk Market
Administrator for the Western Marketing Order for the
producer-settlement fund.

The Western Marketing Order (7 C.F.R. 1135 et seq.) was
terminated on April 1, 2004. See 69 Fed.Reg. 8327 (February 24, 2004).

However, the obligations which arose thereunder continue enforceable. 7
C.F.R. § 1000.26(c).

II. SUMMARY JUDGEMENT STANDARD

Under Fed.R.Civ.P. 56, summary judgment is proper only when the
pleadings, affidavits, depositions or admissions establish there is no
genuine issue regarding any material fact and the moving party is entitled
to judgment as a matter of law. The burden of establishing the

" The Agricultural Marketing Agreement Act authorizes the Secretary of Agriculture
to promulgate federal milk marketing orders, 7 U.S.C. § 608c(1),(2) and (4), requiring
handlers (milk processing plants) to pay specified minimum prices to dairy farmers
(known as producers) and to remit certain minimum payments to the producers or the
federal milk market administrator in furtherance of the regulatory program. Id. §§
608c(5) and (7) and 610.
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nonexistence of a genuine issue of material fact is on the moving party.
E.g., Celotex Corp. v. Catrett, 477 U .S. 317, 106 S.Ct. 2548, 91 L.Ed.2d
265 (1986). This burden has two distinct components: an initial burden
of production on the moving party, which burden when satisfied shifts to
the nonmoving party, and an ultimate burden of persuasion, which
always remains on the moving party. Seel 0A C. Wright, A. Miller & M.
Kane, Federal Practice and Procedure § 2727 (2d ed.1983).

The central inquiry is “whether the evidence presents a sufficient
disagreement to require submission to a jury or whether it is so one-sided
that one party must prevail as a matter of law.”/d. If the nonmoving party
cannot muster sufficient evidence to make out a triable issue of fact on
his claim, a trial would be useless and the moving party is entitled to
summary judgment as a matter of law. Celotex, 477 U.S. 242, 106 S.Ct.
2505, 91 L.Ed.2d 202.

I11. DISCUSSION
A. Country Classic’s Motion for Summary Judgement

1. Statute of Limitations-Failure to Exhaust Administrative
Remedies.

The primary basis for Country Classic’s motion is that the Complaint
filed by the United States was filed after the applicable statute of
limitations expired and, therefore, should be dismissed.

The Court does not reach the merits of Country Classic’s position
because the Court agrees with Plaintiffs that, having failed to exhaust its

% Whether a fact is material is determined by looking to relevant substantive law.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510, 91 L.Ed.2d
202 (1986).
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administrative remedies as required by statute, Country Classic is barred
from raising its statute of limitations defense. As Plaintiffs correctly note,
a handler may not wait to raise its defenses for the first time ina 7 U.S.C.
§ 608(a)6 enforcement procedure, but instead must first exhaust its
administrative remedies.

The controlling case is United States v. Ruzicka, 329 U.S. 287, 294
(1946). In that landmark case the Court held that because the milk
handlers had not availed themselves of the administrative review process
provided by 7 U.S.C. § 608c(15)(A), they could not justify their failure
to comply with an order of the Secretary of Agriculture on grounds of
improper testing and inspection in a 7 U.S .C. § 608(a)6 enforcement
action. Specifically, the Court stated:

The procedure devised by Congress explicitly gave to an
aggrieved handler an appropriate opportunity for the correction
of errors or abuses by the agency charged with the intricate
business of milk control. In addition, if the Secretary fails to
make amends called for by law the handler may challenge the
legality of the Secretary’s ruling in court. Handlers are thus
assured opportunity to establish claims of grievances while steps
for the industry as a whole may go forward.

Congress has provided a special procedure for ascertaining
whether such an order is or is not in accordance with law. The
questions are not, or may not be, abstract questions of law. Even
when they are formulated in constitutional terms, they are
questions of law arising out of, or entwined with factors that call
for understanding of the milk industry. And so Congress has
provided that the remedy in the first instance must be sought
from the Secretary of Agriculture. It is on the basis of his ruling,
and of the elucidation which he would presumably give to his
ruling, that resort may be had to the courts.
Id., 329 U.S. at 292-294. See also Lion Raisins, Inc., v. United States,
416 F.3d 1356, 1371 (Fed.Cir.2005) (exclusive remedy of handler
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alleging a claim against an agency for a violation of the Takings Clause
was administrative and judicial review mechanism of the Agriculture
Marketing Agreement Act); United States v. Lamars Dairy, Inc., 500
F.2d 84, 85 (7th Cir.1974) (only forum open to defendants to adjudicate
their affirmative defenses to enforce milk order was a 608c(15)
administrative hearing before the Secretary of Agriculture); United State.
v. Daylight Dairy Products, Inc., 822 F.2d 1 (1st Cir.1987) (“[a] long
line of legal authority, beginning with United States v. Ruzicka... makes
clear that [608c(15)(A) ] administrative procedure is exclusive in the
sense that a district court, when enforcing a marketing order, cannot
consider legal challenges to the order until after the handler has pursued
his administrative remedy”); United States v. United Dairy Farmers
Cooperative Ass’n, 611 F.2d 488, 491 (3rd Cir.1979) (“[t]he cases are
clear ... that a handler must exhaust its administrative remedies before
challenging the Secretary’s Order, even if the challenge is only by way
of defense to the Secretary’s enforcement action in federal court); and,
Alabama Dairy Products Ass’n, Inc. v. Yeutter, 980 F.2d 1421, 1423
(11th Cir.1993)(district court had no subject matter jurisdiction over
handlers’ claim when they did not exhaust remedies under 7 U.S.C. §
608¢(15)(A)).?

2. Alleged Non-compliance with the Small Business Regulatory
Fairness Act of 1996-Failure to Exhaust Administrative Remedies

As an alternative position, Country Classic asserts that Plaintiffs’
claims should be dismissed or limited in equity for failure to comply with
regulations governing small businesses. Its argument is that under the
Contract with America Act (Pub.L. No. 104-121, 110 Stat. 857 (1996),
also known as the Small Business Regulatory Enforcement Fairness Act

3Country Classic’s argument to the contrary is rejected, as is its reliance on United
States v. Tapor-ldeal Dairy Co., 175 F. Supp 678 (N.D.Ohio, 1959), aff’d,283 F.2d 869
(6th Cir.1960). See Intervenor-Plaintiffs’ Reply pp. 7-8.
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(“SBREFA”), the United States Department of Agriculture was required,
but failed, to publish formal “small entity compliance guides”, SBREFA
§ 212, and to informally respond to questions of a small entity with
information and advice about the application of the regulations to
specific set of facts, SBREFA § 213. Country Classic further contends
that “in any civil ... action against” a small entity for violation of
regulatory requirements, “the content of the small entity compliance
guide,” as well as “guidance given by an agency applying the law to facts
provided by the small entity,” may be considered by the court “as
evidence of the reasonableness or appropriateness of any proposed fines,
penalties or damages.”ld .

The Court, likewise, does not reach the merits of Country Classic’s
position here. As noted above, because it failed to exhaust its
administrative remedies, Country Classic is barred from raising the
defense in this proceeding.”

B. Plaintiffs’ Motions for Summary Judgement

The Court agrees with Plaintiffs that the material facts are not in
dispute. The Western Marketing Order regulated distributing plants,
defined in 7 C.F.R. §§ 1135.5 and 1000.5, when distributions from such
plants came into the geographic area of the Western Marketing Order as
defined’ Country Classic was a distributing plant as defined.
Distributing plants became subject to full regulation and pooling
obligations under the Western Marketing Order when such plants met the
pool plant definitions of 7 C.F.R. § 1135.7, which describe a touchstone

*Even if Country Classic were not barred from raising its defense for failure to
exhaust administrative remedies, the Court agrees with Plaintiffs’ that the payments
sought here are not “fines, penalties, or damages”, SBREFA § 213, and therefore,
SBREFA does not apply.

>The Western Marketing Order covered Utah and portions of Idaho, Oregon, Nevada,
and Wyoming. 7 C.F.R. § 1135.2 (2002).
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threshold for such full regulation of hitting or exceeding the 25%
distribution level to outlets in the marketing area of the Western
Marketing Order.

For each month from September of 2002 through December of 2002,
Country Classic sold more than 25 percent of the packaged fluid milk
from its Bozeman plant in the greater Salt Lake City area, thus resulting
in regulation under the Western Marketing Order.® Therefore, Country
Classic’s Bozeman plant was deemed a fully-regulated pool plant under
the Western Marketing Order for those four months.

The Milk Market Administrator for the Western Marketing Order,
James R. Daugherty, determined that Country Classic owed the Western
Marketing Order Producer Settlement Fund the following principal
amounts: $140,946.00 for September, 2002; $105,239.31 for October,
2002; $147,887.68 for November, 2002; and $165,697.54 for December,
2002, totaling $559,770.53 plus administrative and late fees. Country
Classic has refused or otherwise failed to pay the amounts due.

Because the material facts are not in dispute and because Country
Classic has no defenses which the court may consider, Plaintiffs are
entitled to summary judgment.’

® The breakdown of such sales in the Western Order marketing area was 25.20% in
September, 2002; 25.19% in October, 2002; 25.58% in November, 2002; and 26.41% in
December, 2002.

! Country Classic’s objection to portions of the declarations supporting Plaintiffs’
Motions for Summary Judgment are rejected. Any potential problems with the Codd and
Daugherty Declarations are cured by the filing of supplemental declarations of those two
declarants. The Court agrees with Plaintiffs that the identified paragraphs of the Conover
Declaration are not legal conclusions, but descriptions of how the United States
Department of Agriculture determine the amount owed by Country Classic to the
producer settlement fund and for administrative fees, and a description of Country
Classic’s administrative action. Finally, Country Classic fails to proffer any evidence that
contradicts the sworn statements of by Gibbons and Wright.
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IV. CONCLUSION

For the foregoing reasons, as well as generally for the reasons
outlined by Plaintiffs in their pleadings,

IT IS HEREBY ORDERED that Country Classic’s Motion for Summary
Judgement (Doc. # 111) is DENIED, and the Motions for Summary
Judgment of Plaintiff United States of America (Doc. # 96) and of the
Intervenor-Plaintiffs Utah Dairymen’s Association and others (Doc. #
100) are GRANTED.

LION RAISINS, INC. v. USDA.
C.A.9 (Cal.), 2007.

No. 05-17299.

Filed April 30, 2007.

(Cite as: 231 Fed. Appx 565).
AMAA - FOIA - Disclosure, grounds for withholding.

Lion Raisin (Independent handler of California raisins) brought action pursuant to the
Freedom of Information Act (FOIA) seeking to compel the United States Department of
Agriculture (USDA) to produce documents related to USDA’s criminal investigation of
raisin handler. Pursuant to 5 U.S.C. 552(b)(7)(A), the District Court granted summary
judgment to the USDA based upon publically disclosed affidavits by the USDA
investigator that the FOIA “enforcement” exemption was jusitication for the witholding
of the investigation reports.

United States Court of Appeals
Ninth Circuit
Before: TASHIMA, THOMAS, and SILVERMAN, Circuit Judges.
MEMORANDUM*

* This disposition is not appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3.

In an earlier appeal, we reversed in part and remanded the district
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court’s grant of summary judgment in favor of the U.S. Department of
Agriculture (“USDA”) in an action brought under the Freedom of
Information Act, 5 U.S.C. §§ 552, et seq. (“FOIA”). Lion Raisins Inc. v.
U.S. Dep’t of Agric., 354 F.3d 1072, 1085 (9th Cir.2004). Lion Raisins
Inc. (“Lion”) challenges the district court’s ruling on remand, which
approved the withholding of two administrative reports of an
investigation of Lion (the “Reports”). We have jurisdiction pursuant to
28 U.S.C. § 1291, and we affirm.'

The USDA’s publicly-submitted affidavits provided an adequate
factual basis from which the district court could have concluded that the
withheld portions of the Reports were exempt from disclosure under
FOIA’s law enforcement exemption, 5 U.S.C. § 552(b)(7)(A). Doyle v.
FBI, 722 F.2d 554, 555 (9th Cir.1983); Church of Scientology v. U.S.
Dep’t of the Army, 611 F.2d 738, 742 (9th Cir.1979). The Agricultural
Marketing Service’s David Trykowski was personally involved in both
investigations underlying the Reports and provided detailed and specific
information supporting the application of the law enforcement
exemption. This testimony was corroborated by the testimony of Office
of Inspector General Senior Special Agent Sharon Yamaguchi. The
USDA’s evidence that the criminal investigation remains ongoing, and
that release of the Reports would jeopardize that investigation, therefore,
meets the applicable standard. See Lewis v. IRS, 823 F.2d 375, 378 (9th
Cir.1987) ( “If the affidavits contain reasonably detailed descriptions of
the documents and allege facts sufficient to establish an exemption, the
district court need look no further.”) (quotation marks omitted).”

! Because the parties are familiar with the facts and procedural history of this case,
we do not recite them, except to the extent necessary to aid in understanding this
disposition.

% Because the record discloses no evidence of bad faith on the part of USDA,
moreover, Lion’s attempt to undermine the factual basis in this manner fails. See, e.g.,
Minier v. CIA, 88 F.3d 796, 803 (9th Cir.1996) (“° -he mere allegation of bad faith.ould
not -ermine the sufficiency of agency submissions..fore rejecting the affidavits, -re must
be tangible evidence of bad faith.. (citation omitted).
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In addition, the district court did not clearly err in its ultimate decision
that the law enforcement exemption applied. Lewis, 823 F.2d at 379;
Church of Scientology, 611 F.2d at 743. The public information before
the district court adequately supported its finding that the withheld
portions of the Reports were exempt from disclosure, both through the
USDA’s extensive testimony to this effect and Lion’s agreement to
extend the statutes of limitations for prospective, potential criminal
proceedings. The district court properly concluded that the Reports, if
disclosed to Lion, would improperly give Lion a premature view of the
government’s theory of the case and evidence, an understanding-which it
presently lacks-of the investigation’s narrow focus and specific scope,
and an opportunity to devise methods to circumvent the prospective
prosecution.’

Because the district court had an adequate factual basis for the
application of the law enforcement exemption and did not clearly err in
its decision that the Reports were properly withheld, the district court’s
grant of summary judgment in favor of the USDA is

AFFIRMED.

3 Lion’s failure to show that it already knows the scope of the government’s
investigation counts strongly against disclosure. See, e.g., NLRB v. Robbins Tire &

Rubber Co., 437 U.S. 214, 241, 98 S.Ct. 2311, 57 L.Ed.2d 159 (1978) (“[E]ven without
intimidation or harassment a suspected violator with advance access to the [agency’s]

case could construct defenses which would permit violations to go unremedied.”)

(citations and quotation marks omitted); Lewis, 823 F.2d at 380 (*“ -A was not intended to
function as a private discovery tool, ... [and] we cannot see how FOIA’s purposes would

be defeated by deferring disclosure until after the Government has “presented its case in
court.” . (quoting Robbins Tire, 437 U.S. at 242, 98 S.Ct. 2311).
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LION RAISINS, INC. v. USDA.
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Freedom of Information Act (FOIA) seeking to compel the United States Department of
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related to USDA’s criminal investigation of raisin handler. Pursuant to 5 U.S.C.
552(b)(7)(A), the District Court granted summary judgment to the USDA based upon
publically disclosed affidavits by the USDA investigator that the FOIA “enforecement”
exemption was jusitication for the witholding of the investigation reports.

United States Court of Appeals
Ninth Circuit.

* This panel unanimously finds this case suitable for decision without
oral argument. SeeFed. R.App. P. 34(a)(2).

Appeal from the United States District Court for the Eastern District
of California, Robert E. Coyle, District Judge, Presiding. DC No. CV 05-
0062 REC.

Before: TASHIMA, THOMAS, and SILVERMAN, Circuit Judges.

MEMORANDUM **

** This disposition is not appropriate for publication and is not
precedent except as provided by 9th Cir. R. 36-3.
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This case concerns a request by Lion Raisins Inc. (“Lion”), pursuant
to the Freedom of Information Act, 5 U.S.C. §§ 552, et seq. (“FOIA”),
for documents relating to the U.S. Department of Agriculture's
(“USDA”) inspections of raisins at Lion's facility in connection with an
investigation of Lion. Lion challenges the district court's grant of
summary judgment in favor of the USDA, which approved the
withholding of “Work Sheets for Certificates of Quality and Condition
for Raisins” (“Worksheets”) under FOIA's law enforcement exemption, 5
U.S.C. § 552(b)(7)(A). We have jurisdiction pursuant to 28 U.S.C. §
1291, and we affirm.’

In reviewing FOIA cases, we ask two questions: “(1) whether the
district court had a factual basis adequate to make a decision, and (2) if it
did, whether the decision below was clearly erroneous.” Doyle v. FBI,
722 F.2d 554, 555 (9th Cir.1983).

With respect to whether there was an adequate factual basis for the
district court's decision, “[cJourts can rely solely on government
affidavits so long as the affiants are knowledgeable about the information
sought and the affidavits are detailed enough to allow the court to make
an independent assessment of the government's claim.” Lion Raisins Inc.
v. US. Dep't of Agric., 354 F.3d 1072, 1079 (9th Cir.2004) (“Lion
Raisins I ) (citing Church of Scientology v. U.S. Dep't of the Army, 611
F.2d 738, 742 (9th Cir.1979)). The USDA submitted detailed public
testimony from a lead investigator, which described the ongoing
proceedings and explained how disclosure of the Worksheets would
provide the only means by which Lion could determine the precise
nature of the USDA's investigation. This testimony provided an adequate
factual basis for the district court's decision that the law enforcement
exemption applied here. Doyle, 722 F.2d at 555; Church of Scientology,
611 F.2d at 742.

! Because the parties are familiar with the facts of this case, we do not recite them,
except to the extent necessary to aid in understanding this disposition.
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In addition, the district court's determination that the Worksheets fell
within the law enforcement exemption was not clearly erroneous or
based on an incorrect interpretation of the law. Lewis v. IRS, 823 F.2d
375, 379 (9th Cir.1987); Church of Scientology, 611 F.2d at 743. To the
contrary, the district court correctly concluded that the Worksheets fell
within the law enforcement exemption, given the submitted testimony
and likely interference with the administrative proceedings.” * ‘FOIA
was not intended to function as a private discovery tool.” ” Lewis, 823
F.2d at 380 (quoting Robbins Tire, 437 U.S. at 242, 98 S.Ct. 2311); see
also Robbins Tire, 437 U.S. at 241, 98 S.Ct. 2311 (describing the
situation of “giving a party litigant earlier and greater access to the
[agency's] case than he would otherwise have” as “the kind of harm that
Congress believed would constitute an ‘interference’ with [the agency's]
enforcement proceedings”).

Because the district court had an adequate factual basis for its
decision and its conclusions of law were accurate, the district court's

grant of summary judgment in favor of the USDA is

AFFIRMED.

2 Despite Lion's arguments, it is apparent from the record that the Worksheets are not
identical to any items that Lion already has in its possession, and they are therefore
distinguishable from the Line Check Sheets at issue in Lion Raisins I; their disclosure
would provide Lion with additional information about the ongoing proceedings, and
interfere therewith. “[E]ven without intimidation or harassment[,] a suspected violator
with advance access to the [agency's] case could construct defenses which would permit
violations to go unremedied.” NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 241,
98 S.Ct. 2311, 57 L.Ed.2d 159 (1978) (internal quotation marks and citation omitted).
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AGRICULTURAL MARKETING AGREEMENT ACT

DEPARTMENTAL DECISIONS

In re: LANCO DAIRY FARMS COOPERATIVE.
2006 AMA Docket No. M-4-1.

Decision and Order

Filed January 11, 2007.

AMA - Milk Marketing Agreement — Blend price.

Sharlene Deskins for AMS.
John H. Vetne for Respondent.
Decision and Order by Peter M. Davenport Administrative Law Judge

DECISION AND ORDER
Introduction

In this action, the Petitioner Lanco Dairy Farms Cooperative
(“Lanco™) seeks review of the Market Administrator’s (“MA”)
interpretation and application of 7 C.F.R. §1001.13(b), contending that
the MA has misconstrued, misapplied, or abused his discretion by: (1)
giving one meaning to the term “reporting unit” as used in 7 C.F.R.
§1001.7(c)(3) and §1001.13(b)(1), and another meaning to the term
“reporting unit” in §1001.13(b)(2); and (2) adopting a construction of
§1001(b)(2) that was not noticed or considered in any rulemaking
proceeding, nor supported by any rulemaking decision. The Respondent
Administrator, Agricultural Marketing Service (“AMS”): (1) denied
generally the material allegations of the Petition; (2) asserted that the
Petition failed to state a claim upon which relief can be granted, and; (3)
affirmatively stated that the Agricultural Marketing Act of 1937, as
amended, and the milk marketing orders, as interpreted by the MA, are
fully in accordance with law and binding upon the Petitioner.
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An oral hearing was held on September 26, 2006 in Washington, D.C.
The Petitioner was represented by John H. Vetne, Esquire of Raymond,
New Hampshire and the Respondent was represented by Sharlene
Deskins, Esquire, Office of General Counsel, United States Department
of Agriculture, Washington, D.C. Both parties have submitted proposed
Findings of Fact, Conclusions of Law and Briefs in support of their
respective positions and the matter is ripe for disposition.

Discussion

The Northeast marketing area is defined in 7 C.F.R. § 1001.2 and
includes all of the territory within the bounds of the states of
Connecticut, Delaware, Massachusetts, New Hampshire, New Jersey,
Rhode Island, Vermont, and the District of Columbia, as well as all
counties in Maryland except Allegheny and Garrett, all of the counties
and townships in New York except those specifically excepted, and
specified counties in Pennsylvania and Virginia. = Lanco was formed in
1998 with 30 membersl (Tr. 13) and is a [Capper-Volstead]2
“cooperative association” within the meaning of 7 C.F.R. §1000.8 of the
General Rules applicable to Federal Milk Marketing Orders. The
Petitioner has been a “handler” as defined in 7 C.F.R. §1001.9(c) since
prior to January 1, 2000. Id. Lanco’s primary customers for its
members’ Class I milk3 historically have been four bottling pool plants4

! Testimony provided at the hearing on November 14, 2006 indicates that Lanco has
grown significantly and currently has 825 farm members. Tr. 15.

% See 7U.S.C. § 291 et seq.

3 Class I milk is defined in 7 C.F.R. § 1001.40(a) and generally refers to consumer
fluid milk products.

4 See ““pool plant” definition below.
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located in Maryland, Delaware, Pennsylvania and New Jersey, each of
which have their own independent suppliers. Their purchases of Lanco’s
milk are seasonal, in effect making Lanco a supplemental and balancing
supplier for those plants. Lanco also sells milk which is not sold for
Class I consumption to Saputo Cheese. Any additional milk, with the
exception of some small customers, was delivered to the Laurel,
Maryland pool plant. (Tr. 17-18). Pooling entitles Lanco’s farmer
members to receive the same “blend price” as other producers supplying
milk to the market, but in order for them to do so, it is necessary for the
milk sold by Lanco to qualify for the market-wide revenue pool as
“producer milk” under the marketing order. Qualification for the “blend
price” requires that specified percentages of milk which vary by season
be included in the pool and limits the amount of milk that can be diverted
to nonpool plants. Up until June of 2005, Lanco had shipped sufficient
quantities of milk to qualify for inclusion in the pool for the Northeast
Order.

Effective June 1, 2005, the Northeast Milk Order was amended’ by
reducing the volume of producer milk eligible for diversion in § 1001.13,
and increasing supply plant shipment requirements in § 1001.7.

7 C.F.R. § 1001.13(b) specifies that the milk received by a handler
must satisfy the shipping standards specified for a supply plant. It
provides:

Producer milk means the . . . milk . . .

(b) Received by the operator of a pool plant or a handler
described in §1000.9(c) in excess of the quantity delivered to
pool plants subject to the following conditions:

(1) The producers whose farms are outside of the states
included in the marketing area and outside the states of Maine or
West Virginia shall be organized into state units and each such
unit shall be reported separately; and

> See also, White Eagle Cooperative Association, et al. v. USDA, 396 F. Supp. 2d
954, 64 Agric. Dec. 1227 (2005)
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(2) For pooling purposes, each reporting unit must satisfy the
shipping standards specified for a supply plant pursuant to
§1001.7(c);

7 C.F.R. § 1001.7(c) contains the shipping standards for supply
plants:

Pool plant means . . .

(c) A supply plant from which fluid milk products are
transferred or diverted to plants described in paragraph (a) or (b)
of this section subject to the additional  conditions described in
this paragraph. In the case of a supply plant operated by a
cooperative association handler described in §1000.9(c), fluid milk
products that the cooperative delivers to pool plants directly from
producers' farms shall be treated as if transferred from the
cooperative association's plant for the purpose of meeting the
shipping requirements of this paragraph.

(1) In each of the months of January through August and
December, such shipments and transfers to distributing plants must
not equal less than 10 percent of the total quantity of milk
(except the milk of a producer described in  §1001.12(b)) that is
received at the plant or diverted from it pursuant to §1001.13
during the month;

(2) In each of the months of September through November, such
shipments and transfers to distributing plants must equal not less than
20 percent of the total quantity of milk (except the milk of a producer
described in §1001.12(b)) that is received at the plant or diverted from it
pursuant to §1001.13 during the month;

The above amendments were the result of a multi-day, rulemaking
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hearing which considered a number of amendments regarding the
quantity of milk that must be delivered or transferred to a distributing
plant in order for the milk to be included in the pool. A final decision
issued on January 31, 2005 containing the above changes (70 Fed Reg.
4932) became effective after receiving a favorable vote by at least two
thirds of the producers engaged in the production of milk for sale in the
marketing area. 70 Fed Reg. at 18962 (April 12, 2005).

In early July of 2005, Lanco was notified that it had failed to meet the
pooling percentage requirements because its deliveries to the Laurel,
Maryland pool plant during the month of June were not considered as
being qualifying deliveries for meeting pool eligibility requirements.®
Lanco was advised that while no penalty would be exacted for June, the
eligibility requirements would be enforced for July. Tr. 20-21.

After being informed of the MA’s position, John Vetne, Lanco’s
counsel submitted a memorandum to the MA and requested
reconsideration, explaining the hardship that fulfilling the requirements
of the “new” interpretation would cause. (Attachment A to Petition; PE
1). By letter dated July 15, 2005, the MA reaffirmed his position and
rejected Lanco’s request. (Attachment B to Petition, PE 2). Lanco then
sought review by the AMS Dairy Programs Administrator requesting that
the Market Administrator’s interpretation be overruled. The Market
Administrator’s interpretation was affirmed in an undated letter from the
AMS Dairy Programs Acting Deputy Administrator John Mengel.
(Attachment C to Petition; PE 3). During the month of July, Lanco also
met with and unsuccessfully pleaded their case with Dairy Programs
personnel, including Dana Coale, the Administrator, John Mengel, Gino
Tosi and an individual believed to be Dave Jamison. Tr. 25.

In order to continue to qualify for the revenue sharing from pooling,
Lanco initially made arrangements to meet the pooling requirements by
purchasing milk from the independent suppliers to the four bottling

61t is primarily this loss of qualification that has required Lanco to alter the way it
does business. While the Laurel, Maryland plant is a pool supply plant, it is not a pool
distributing plant as the Market Administrator has determined is required by the
regulations for qualification. This distinction is determinative of the outcome of the case.
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plants, delivering Lanco milk to the bottling plant and delivering the
same amount of the purchased independent supplier’s milk to Saputo
Cheese. Thereafter, Lanco entered into a contractual agreement with
Maryland-Virginia Milk Producers (“MVMP”), another cooperative
which exacted a pooling accommodation fee of .05 cents per hundred
weight of fluid milk on member volume to divert Lanco’s milk to one of
MVMP’s Class I customers to allow Lanco to meet the pool qualification
requirements. (Tr. 32-33). Thus, Lanco’s cost of qualification includes
both the accommodation fee as well as the increased cost of milk
transportation.

Lanco maintains that in order to comply with the MA’s “interpretive”
requirements regarding pool plant percentages requirements, it has had to
incur additional costs of $26,000.00 to $30,000.00 per month in
transportation and pooling accommodation fees in order to market its
members’ milk. Tr. 35.

Although the locations of every one of Lanco’s farmer members were
not specifically identified, Lanco indicates that it has not received any
producer milk from dairy farms outside the states included in the
Northeast marketing area or outside the states of Maine or West Virginia
and specifically did not receive any such outside milk during June of
2005.

Having considered all of the evidence before me, the following
Findings of Fact, Conclusions of Law and Order are entered.

Findings of Fact

1. Lanco Dairy Farms Cooperative is a non-profit dairy farmer
cooperative association with members in Pennsylvania, Maryland, and
West Virginia that markets the raw milk of its producer members to milk
plants in the Northeast marketing area, and is a “small entity” within the
meaning of the Regulatory Flexibility Act. It is a [Capper-Volstead]
“cooperative association” and has been a “handler” since prior to January
1, 2000.

2. In order for Lanco’s farmer members to receive the same “blend
price” as other producers supplying milk to the market, it is necessary
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that the milk sold by Lanco qualify for the market-wide revenue pool as
“producer milk” under section 13 of the Northeast Milk Marketing
Order, 7 C.F.R. § 1001.13.

3. Prior to the month of June of 2005, the milk sold by Lanco
qualified for revenue sharing purposes as “producer milk” and its
members received the same “blend price” as other producers supplying
milk to the market.

4. As a result of a multi-day, rulemaking hearing conducted in
September of 2002 during which interested parties were afforded the
opportunity to submit comments evidence and post hearing briefs, a
recommended decision was published by AMS in the Federal Register’
which was followed by a referendum favorably voted on by the regulated
parties, the Northeast Milk Marketing Order was amended, effective
June 1, 2005.

5. In July of 2005, the MA informed Lanco that it had failed to
qualify for revenue sharing purposes for the month of June of 2005 as it
had failed to meet the performance standards for pooling by delivering
the required percentage of milk to a pool distributing plant,® as was
required by the amendment of the Northeast Milk Marketing Order, but
that the requirement would be waived for June of 2005, but not for
subsequent months.

6. In order to meet the post-amendment performance standards,
Lanco has incurred additional monthly expenses of $26,000.00 to
$30,000.00 in additional transportation costs and pooling
accommodation fees, from July of 2005 up until the date of the hearing
on November 14, 2006.

770 Fed.Reg. 4932 (January 31, 2005).

¥ Prior to June of 2005, Lanco had qualified by delivering the required percentages of
milk to the Laurel, Maryland pool supply plant. Under the Market Administrator’s
interpretation of the amendment, after June 1, 2005, only deliveries of milk to pool
distributing plants would qualify to meet the performance standards.
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Conclusions of Law

1. 7 C.F.R. § 1001.13(b)(2) incorporates by reference 7 C.F.R. §
1001.7(c) in requiring 7 C.F.R. § 1000.9(c) cooperatives to comply with
pool supply plant shipping standards to distributing plants (which vary
from 10% to 20% depending upon the month).

2. “Reporting units” as defined in 7 C.F.R. § 1001.13(b) must satisfy
the performance standards contained in Section 1001.7(c) in order for to
have milk from that reporting unit included in the pool for the Northeast
Milk Marketing Order.

3. The Market Administrator’s interpretation of the performance
requirements contained in the Northeast Milk Marketing Order is
consistent with the language of the Regulations and as such is in
accordance with law.

Order
For the above reasons, the Petition is DISMISSED.

Copies of this Decision and Order will be served upon the parties by
the Hearing Clerk.
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In re: COUNTRY CLASSIC DAIRIES, INC.
2005 AMA Docket No.M-4-3.

Decision and Order.

March 30, 2007.

AMA - Milk Marketing Agreement — Marketwide pool — Deference to reasonable
Agency interpretation — 25% rule.

John Vetne for Petitioner.
Sheila Deskins for AMS.
Decision and order by Chief Administrative Law Judge Marc R. Hillson

Decision

In this decision, I find that Petitioner has not met its burden of
demonstrating that the interpretation of 7 C.F.R. § 1000.76 by the Market
Administrator is not in accordance with the law. Accordingly, the
petition is denied.

Procedural Background

Country Classic Dairies, Inc. (Petitioner) filed a “Petition Contesting
Interpretation and Application of Certain Federal Milk Order Regulations
and of Obligations Assessed to Petitioner Thereunder” pursuant to 7
U.S.C. § 608c (15) (A) on August 22, 2005. The Administrator of the
Agricultural Marketing Service, United States Department of Agriculture
(Respondent) filed an answer on October 11, 2005.

I conducted a hearing in this matter on July 12, 2006 in Bozeman,
Montana. John H. Vetne, Esq. represented Petitioner and Sharlene
Deskins, Esq. represented Respondent. At the hearing Charles English,
Esq. requested that the Utah Dairymen’s Association (UDA) be allowed
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to participate in the case as an amicus pursuant to 7 C.F.R. § 900.57.'
The motion was granted without opposition. At the hearing, Petitioner
called four witnesses and three witnesses were called by Respondent.

Following the hearing, Petitioner filed its opening brief on September
8, 2006, Respondent and amicus filed separate briefs on November 3,
2006 and Petitioner filed its reply brief on December 1, 2006.

Statutory and Regulatory Background

The world of milk pricing is a byzantine one to say the least. Portions
of the country are subject to federal milk orders which control the pricing
of milk, while others are not. However, milk handlers who ship milk
from a non-federal order area into a federal order area are subject to
varying degrees of regulation depending on the volume and nature of the
milk shipped. As one witness testified, one of Respondent’s auditors
told him, only semi-facetiously, “that the Federal Order is so
complicated, that only five people know about it; four of them are dead,
and one of them is in jail.” Tr. 82.

Milk, among many other agricultural commodities, has been
pervasively regulated for decades. = The Agricultural Marketing
Agreement Act of 1937, 7 U.S.C. § 601 et seq. (Act), laid the
groundwork for a system to protect the interests of farmers against “the
disruption of the orderly exchange of commodities in interstate
commerce” by protecting farmers and the public against “unreasonable
fluctuations in supplies and prices.” 7 U.S.C. § 602 (4). With respect to
milk, the Act and the regulations promulgated thereunder authorize the
Secretary to establish marketing orders regulating minimum prices of
milk within a geographic area based on classifying the milk according to

" The rule provides: Intervention in proceedings subject to this subpart shall not be
allowed, except that, in the discretion of the Secretary or the judge, any person (other
than the petitioner) showing a substantial interest in the outcome of a proceeding shall be
permitted to participate in the oral argument and to file a brief.
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the purpose for which it is used. A market administrator establishes and
maintains a fund into which producers and handlers of milk within the
market order area pay assessments calculated pursuant to a complex
formula. Each month accounts are settled so that there is a uniform milk
price for each of the several classes of milk within the marketing order
area.

Marketing orders only cover a portion of the country. In many cases,
states have their own orders regulating the price of milk, while in other
areas the price of milk is not subject to a marketing order. However,
milk that is produced outside of a federal marketing order area but is sold
in an area subject to a federal marketing order is also subject to the
pricing controls of the marketing area in which it is sold. A handler who
sells over 25% of its milk into a federal marketing order area is
considered fully regulated and all of its milk is subject to the controls in
that area. A handler who sells less than 25% of its milk into a marketing
order area is considered partially regulated, and the milk it sells in the
marketing order area is subject to that order.

The regulations at 7 C.F.R. § 1000.76 provide several different
approaches to calculate the payments made by or to a handler who
operates a partially regulated plant. Three options are made available,
and the question of which applies is the central issue of this case.
Petitioner contends that it should be allowed to use the methods provided
in paragraphs (a) or (b) of 1000.76. However, 1000.76 provides that “A
partially regulated distributing plant that is subject to marketwide
pooling of producer returns under a State government’s milk
classification and pricing program shall pay the amount computed
pursuant to paragraph (c) of this section.”

The State of Montana, where Petitioner is located, unquestionably has
a milk pooling and pricing program. The Montana program is similar in
complexity to the Federal program,” although obviously on a smaller
scale. Montana has three classifications for milk, rather than the four in

2 One of Petitioner’s witnesses testified that “approximately 56 linked spreadsheets”
were utilized in Montana’s pooling system. Tr. 133.
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the Federal marketing orders. Montana has a Milk Control Bureau under
the Montana Department of Livestock, and the Bureau is responsible for
pricing and pooling programs for milk produced and sold within the
State.

Whether Montana’s milk pooling and pricing program is a
“marketwide” one is the key issue to be resolved in this case. Neither the
Act nor the regulations defines “marketwide.”

Facts

Petitioner Country Classic Dairies, Inc. is a non-profit association of
dairy farmers that operates a milk processing and distributing plant in
Bozeman, Montana. Petitioner employed 54 people as of the date of the
hearing.> Beginning in 2002 Petitioner began selling some of its milk
outside the State of Montana, including areas covered by one or more
federal milk orders.® Petitioner was apparently unaware of the federal
milk orders until it was visited on a number of occasions, beginning in
2002, by audit teams of the Milk Order Administrator. Tr. 76-80. At
that time, Petitioner was apparently shipping over 25% of its milk to
federal milk order areas, and was informed that it was fully regulated
under the Act and regulations. Tr. 83. Shortly after receiving this
information, and being informed of substantial payments it accordingly
owed to the pool, Petitioner altered its milk distribution so as to sell less
than 25% of its milk into areas covered by federal milk orders. Tr. 84-
85. As such, Petitioner became a partially regulated handler of milk,
subject to the provisions of 7 C.F.R. § 1000.76.°

3 Petitioner also operates a plant in Belgrade, Montana, but the operations of that
plant are not relevant to this decision.

4 The Pacific Northwest, Arizona-Nevada and Central orders.

> For a period of time not relevant to this decision, Petitioner’s shipments of milk to
areas under a federal marketing order exceeded 25% of its production, and for that period
of time it was considered fully regulated.
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Additionally, Petitioner now purchases milk from producers who are
outside Montana and not governed by a federal milk order. The parties
are in accord that Petitioner has the option of accounting for this portion
of its milk under the provisions of 1076(a) or (b).

Several witnesses addressed the issue of whether the Montana pooling
and pricing program was marketwide. Monte Nick, Chief of the Milk
Control Bureau, Montana Department of Livestock, testified that
Montana had a statewide pool, and not a marketwide one. P. Ex. 10.
While he testified that Montana did not fix a regulated classified price for
milk produced in Montana and shipped out of state, he also stated that
“net revenues from such sales may be contributed to the pool for
redistribution to Montana dairy farmers,” Id. at paragraph 7. While he
stated in his declaration that Montana did not fix a classified price for
milk shipped out of state, he admitted on cross-examination that
Montana puts a Class III value on milk shipped out of state. Tr. 58.
Further, handlers receive transportation credits for milk they ship out of
state. Tr. 64-65.

Jana Magee, an expert consultant for the dairy industry, also testified
that Montana operated a statewide pool, because “[i]t only covers milk
produced in Montana and sold in Montana.” Tr. 215, but that it was not a
marketwide pool. However, she also agreed that if a program had milk
classification pricing and pooling then it could be a marketwide pooling
program. Tr. 245-246.

Gary Jablonski, an assistant market administrator for USDA, testified
that Montana did indeed have a marketwide pooling program. Tr. 260.
Looking at the Montana pooling sheet attached to PX 7, he stated that it
indicated that all the milk produced in Montana was classified and that
the calculations of the combined totals were utilized in reaching producer
pay prices. Tr. 263. He pointed out that Montana’s own regulations
included out-of-state sales of milk produced in the state in the
calculations of the pool price. Tr. 270.

John Mykrantz, a marketing specialist with the Milk Market
Administrator’s Office also concluded that Montana operated a
marketwide pool. Tr. 317.

Discussion
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After all is said and done, this case boils down to one rather basic
issue. Is Montana’s milk pooling and pricing program a marketwide
pool so that use of 1000.76(c) is mandated?® I conclude Respondent’s
determination answering that question in the affirmative is supported by
the evidence, the Act and regulations, as well as the pertinent rules of
statutory and regulatory construction.

Given that the concept of a “marketwide” pool is so pivotal to the
application of 1000.76(c), it would have been nice if the statute or the
regulations provided a definition of “marketwide.” However, no such
definition is provided. The courts and USDA, however, have applied the
concept of “marketwide pool” for decades, and their interpretation is
more consistent with the position of USDA (and the UDA) than with
Petitioner. It has long been recognized that a pool can be marketwide
without accounting for every drop of milk produced in the market. “It is
customary in connection with milk orders for the Secretary to determine
which milk handlers and handling of milk shall be included in a
marketwide pool, and which dairy farmers shall be included as
‘producers’ whose milk is to be pooled.” County Line Cheese, 44 Ag.
Dec. 63, 124 (1985). Thus, it is evident that not all milk produced in a
given area need be included in the area’s pool for the pool to be
considered marketwide. “[T]he Secretary, in promulgating a milk
marketing order, must determine which handling of milk shall be isolated
for the purpose of regulation.” Id., quoting In re Yadkin Valley Coop.’
Failure to include every drop of every category of milk produced in a
marketing area does not render the pool non-marketwide. This would

® Petitioner concedes that “plants which are subject to a state milk pricing program
that imposes marketwide pooling and classified pricing for the milk distributed in the
federal order market’”” has no choice other than to be subject to section 1000.76(c). Pet.
Br,p. 7.

" In re Yadkin Valley Dairy Coop., Inc., 22 Agric. Dec. 970, 978 (1963), decision on
remand, 26 Agric. Dec. 218 (1967), aff’d sub nom. Yadkin Valley Dairy Coop., Inc. v.
Freeman (M.D.N.C. Apr. 16, 1969), printed in 28 Agric. Dec. 398 (1969).
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render any pool that exempted any segment of producer groups, e.g.,
small producer-handlers, as non-marketwide. In fact, as Respondent
points out, “milk orders have never been totally inclusive of all milk and
all dairy farmers, since for example the orders only apply to Grade A
milk and not to exempt plants with a route disposition of less than
150,000 pounds.” Resp. Br. at 16-17. Since it appears that every milk
marketing order exempts at least some milk from inclusion as part of a
pool, the logic of Petitioner’s argument would lead to a conclusion that
there was no such thing as a marketwide pool—a conclusion clearly
inconsistent with the Act and the regulations.

Thus, it would appear reasonable for USDA to consider Montana’s
pool to be marketwide even if some milk shipped out of state were not
counted as part of the pool. While specific definitions in the regulations
would obviously be preferable, there is nothing to indicate that USDA is
subject to the type of limitation suggested by Petitioner in terms of the
extent of the market necessary to be deemed marketwide. There is
nothing in the Montana regulations that would appear to be inconsistent
with the USDA interpretation that the Montana program is indeed
marketwide.

However, here it appears that Montana in fact does account for milk
shipped out of state. While it appears that such milk is given a Class III
classification rather than a value based on its actual end use, it appears
that all fluid milk produced in Montana is in fact accounted for so that
even under Petitioner’s narrower suggested interpretation of
“marketwide” it is reasonable to conclude that it is subject to a
marketwide pool. While the milk was not categorized as Class I, all the
milk produced in Montana is priced. Tr. 257. For a period of time
relevant to this petition the price for milk shipped outside of the state was
calculated at Class IIT plus $2. Tr. 276-278. Since it was the price used
by the state, it was considered by the market order administrator to be a
proper basis from which to calculate the compensatory payment due
from Country Classic. Tr. 286-289. The Milk Order Administrator’s
determination that Montana operated a marketwide pool as per 7 C.F.R.
§ 1000.76 appears totally valid on its face.

Petitioner’s arguments in it reply brief that the plain meaning of a
marketwide pool requires that such a pool must include all milk by all
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handlers is unpersuasive. The notion that a marketwide pool must
include all milk is flatly contradicted by numerous portions of federal
milk orders, including provisions that only include Grade A milk, exempt
small producer-handlers, etc. Since there is a great deal of leeway in
describing what a market is, the fact that the term is not totally inclusive
is not inconsistent with its common usage or definition.

The rules of statutory and regulatory construction likewise support the
position of Respondent. This is just the type of situation where the
agency’s interpretation of its own regulations must be accorded
deference. That was not the case in /n re. HP Hood, LLC, 64 Agric. Dec.
1282 (2005), where I held that the specific language of the regulation in
question as to what constituted a fluid milk product was inconsistent with
the interpretation advanced by the Agency, and that the Agency was not
entitled to deference because of the absence of ambiguity and the fact
that the Agency had consistently interpreted the regulation in a manner
contrary to what it was advocating in that case. Here, there is no specific
definition of “marketwide pool” and the Agency is adhering to its
consistent, long-term interpretation. Thus, to the extent that the
regulation may be ambiguous, the Agency’s interpretation must be
accorded deference. Lawson Milk Co. v. Freeman, 358 F. 2d 647, 650
(C.A. 6, 1966); Thomas Jefferson University v. Shalala, 512 U.S. 504,
512 (1994). Where, unlike in the HP Hood case, the Agency’s
interpretation has been consistent over a period of decades, the
interpretation is particularly entitled to deference, and must be given
controlling weight unless plainly erroneous or inconsistent with the
regulation. [Id., Stone Forest Industries , Inc. v. Robertson, 936 F. 2d
1072, 1074 (C.A. 9, 1991). “This broad deference is all the more
warranted when, as here, the regulation concerns ‘a complex and highly
technical regulatory program,” in which the identification and
classification of relevant ‘criteria necessarily require significant expertise
and entail the exercise of judgment grounded in policy concerns.” Pauley
v. BethEnergy Mines, Inc., 501 U.S. 680, 697 (1991).” Thomas
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Jefferson University, 512 U.S. at 512.°

Thus, I conclude that the Milk Market Administrator’s determination
that the State of Montana operates a marketwide pool is reasonable and
should be accorded deference, and that therefore the payment provisions
of 7 C.F.R. § 1000.76(c) apply to Petitioner.

Petitioner further contends that the Market Administrator’s
interpretation of 1000.76(c) constitutes an unlawful trade barrier under
the Agricultural Marketing Agreement Act and/or violates the
Petitioner’s constitutional rights to Due Process and Equal Protection. I
find this argument to be without merit.

Petitioner has essentially presented no evidence to support this
argument.  The mere fact that the application of the Market
Administrator’s interpretation of “marketwide pool” has the potential of
costing Petitioner more than Petitioner’s interpretation is no basis for
concluding that an unlawful trade barrier exists or that constitutional
rights have been violated. Early in the hearing, Petitioner suggested it
was going to introduce direct evidence of economic harm, which it
requested be kept confidential, to the extent that it contended that counsel
for the UDA should not be present when the information was discussed,
and that the record concerning this information be sealed. Counsel for
both Respondent and the UDA vigorously opposed this request, noting
that 7 C.F.R. § 900.210(e)(2) specifically exempted information, in cases
brought under 15(A) challenging the validity of a marketing order, that
would normally be considered confidential, from the protections against
disclosure that would normally apply. While I initially indicated I
thought Petitioner’s position meritorious, a review of the cited regulation
convinced me otherwise. Apparently counsel for Petitioner felt the same
way as he indicated, after we had taken a short break, that the
interpretation of counsel for UDA and Respondent was correct. Tr. 39.

¥ See also White Eagle Cooperative Association, et al v. USDA, 396 F. Supp. 2d 954,

64 Agric. Dec. 1227, 1233 (2005) . . .the court’s deference to administrator’s expertise
rises to a zenith in connection with the intricate complex of regulation of milk

marketing.”
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However, rather than introducing pertinent evidence to document
financial losses sustained by Petitioner as a result of Respondent’s
interpretation, Petitioner elected to introduced a few spread sheets to
illustrate the differences between applying various combinations of
1000.76(a), (b) and (c¢) would apply to various hypothetical situations.
There is not a shred of evidence introduced by Petitioner which would
show the actual impact of the decisions of the Market Administrator on
Petitioner’s operations, let alone whether such decisions resulted in an
unlawful trade barrier or unconstitutional denial of due process and equal
protection rights.

Petitioner cites Lehigh Valley Cooperative v. United States, 370 U.S.
76 (1962) to support its claim that the Market Administrator’s
interpretation would constitute an unlawful trade barrier. Lehigh Valley
presents a far different scenario, however. In that case the petitioners, as
milk handlers, put on specific evidence clearly demonstrating the
economic impact of the compensatory costs being imposed on their milk,
and showed that the assessment the Secretary was trying to exact would
result in them paying far more for milk sold within the market order than
the producers located within the market order. The Court held that this
approach imposed “unnecessary hardships, virtual ‘trade barriers.”” 370
U.S. at 86-87.

Here, the only hard economic facts presented demonstrated that
Petitioner, if its position would be sustained, appeared to be on the
receiving end of substantial economic benefits vis-a-vis Meadow Gold—
the only other handler subject to the Montana Pool. Exhibits RX1 and
RX3 demonstrated that for most months Petitioner received payments
from the Montana pool, and that this result was favorably impacted by its
shipping milk from Montana into the federal milk market order areas.
Adopting the Market Order Administrator’s conclusion that Montana
operates a marketwide pool would apparently result in a situation where
Petitioner’s compensatory payments would put it in an economic
position comparable to Meadow Gold for the months where it was a
partially regulated handler, a result which appears consistent with the
aims of the Act, and one which is significantly different from that the
Supreme Court declared constituted a trade barrier in Lehigh Valley. On
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this record, I have no basis to find that the Market Administrator’s
interpretation that 1000.76(c) establishes an unlawful trade barrier or
violates the due process or equal protection clauses of the constitution.

Findings and Conclusions

1.  Petitioner Country Classic Dairies, Inc., is a cooperative
association of dairy farmers which operates milk distributing plants in
Bozeman and Belgrade, Montana. As of the date of the hearing, it
employed 54 people.

2. Petitioner ships fluid milk to areas outside of Montana that are
governed by a federal milk marketing order. During the time period
relevant to this case, Petitioner shipped less than 25% of its production to
areas governed by a federal milk marketing order.

3. During the time period relevant to this decision, Petitioner
operated a partially regulated plant in Bozeman.

4. The State of Montana operates a statewide pooling order for milk
produced in Montana. All fluid milk produced in Montana is accounted
for in this pool.

5. The pool operated by the State of Montana is a marketwide pool.

6. Even if the State of Montana did not account for all milk shipped
out of state, Respondent’s conclusion that Montana operates a
marketwide pool is a reasonable one, which should be deferred to.

7. The methodology contained in 7 C.F.R. 1000.76(c) governs the
calculations of payments to the pool by Petitioner.

8. The Market Administrator’s application of 7 C.F.R. 1000.76(c) to
Petitioner does not constitute an illegal trade barrier, nor does it violate
Petitioner’s due process or equal protection rights.

Wherefore, the relief requested by Petitioner is denied and the petition
is dismissed.’

? On March 12, 2007 the Hearing Clerk received a Motion to Amend Petition and to
Reopen Hearing. Since I had virtually completed the writing of this decision, and since
delaying the issuance of this decision would serve no good purpose, the motion is denied.

Cont.
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The provisions of this order shall become effective on the first day
after this decision becomes final. This is my final decision on the merits
of this case. Unless appealed pursuant to the Rules of Practice at 7
C.F.R. § 1.145(a), this decision becomes final without further
proceedings 35 days after service as provided in the Rules of Practice, 7
C.F.R. 1.142(c)(4).

Copies of this decision shall be served upon the parties.

Petitioner should file a new petition if it wishes to pursue the claims presented in its
Motion to Amend.
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In re: MARVIN and LAURA HORNE, d/b/a RAISIN VALLEY
FARM; DON DURBAHAN; RAISIN VALLEY FARMS
MARKETING ASSOCIATION, RAISIN VALLEY FARMS
MARKETING, LLC, LASSEN VINEYARDS, LLC, and LASSEN
VINEYARDS.

2007 AMA Docket No. F & V 989-0069.

Decision and Order.

Filed May 15, 2007.

AAMA - Processor of “off-grade” raisins — Regulations, being subject to vs.
applicable to — Handler, standing due to applicability of regulation.

Brian C. Leighton for Petitioners.
Frank Martin, Jr. for AMS.
Decision and Order by Administrative Law Judge Peter M. Davenport.

ORDER

This matter is before the Administrative Law Judge upon the Motion
of the Respondent to Dismiss the Petition for Review. The Respondent
has filed its Opposition to Respondent’s Motion to Dismiss.

The Petitioners filed their Petition to Modify Raisin Marketing Order
Provisions/Regulations and/or Petition to Terminate Specific Raisin
Marketing Order Provisions/Regulations, and/or Petition To Exempt
Petitioners From Various Provisions of the Raisin Marketing Order and
Any Obligations Imposed In Connection Therewith That Are Not In
Accordance With Law on March 5, 2007. On March 23, 2007, the
Respondent moved to dismiss the Petition, arguing that Petitioners lack
standing to file a Petition pursuant to Section 8c(15)(A) of the
Agricultural Marketing Act of 1937 (AMAA), 7 U.S.C. §601, et seq.,
that the Petitioners are precluded under the doctrine of res judicata from
relitigating claims and issues adjudicated in a prior litigation, and that the
Petitioner’s petition was not filed in good faith. The Petitioners’
Opposition to the Respondent’s Motion to Dismiss addresses each of the
Respondent’s arguments. The  Respondent’s argument that the
Petitioners lack standing to file the Petition for Review appears contrary
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to the holding of Midway Farms v. United States Department of
Agriculture, 188 F. 3d 1136 (9™ Cir. 1999), 58 Agric. Dec. 714 (1999).
In that case, Midway was the purchaser of off-grade raisins and various
raisin residue matter that raisin handlers grade out of the raisins intended
for human consumption. Midway then processed those products into
other than human consumption products, including distillery material,
cattle feed and concentrate material. Midway had been asked to complete
and submit certain forms to the Raisin Administrative Committee
because it was considered a processor and, as such, a “handler” subject to
the Raisin Marketing Order. Midway took the position that it was not a
“handler,” and completed and submitted the forms, but filed an
administrative petition with the Secretary seeking a declaration that it
was not subject to the Raisin Marketing Order. As in the instant case, the
Department filed a motion to dismiss the petition, arguing that the plain
language of section 608c(15)(A) made clear that only a “handler” could
file an administrative petition and that Midway did not qualify as it was
claiming not to be a handler.

The Department’s motion to dismiss was granted without prejudice in
an Initial Decision and Order by former Chief Administrative Law Judge
Victor W. Palmer. In that decision, Judge Palmer held that he lacked the
requisite power to conduct an in camera inspection of the Petitioner’s
records which had been subpoenaed by the Department, and without
producing its records, the Petitioner could not show itself to be a handler
having standing to bring the action.

The Petitioner appealed to the Judicial Officer. In his decision,
Judicial Officer William G. Jenson modified the decision by the former
Chief Administrative Law Judge and dismissed the petition with
prejudice. In re Midway Farms, 56 Agric. Dec. 102 (1997). The
Petitioner again sought review, filing a petition for review with the
United States District Court for the Eastern District of California which
denied Petitioner’s motion for summary judgment and granted summary
judgment in favor of the Department. Midway Farms v. United States
Department of Agriculture, CV F 97-5460 (E.D. Cal. May 18, 1998).
Further review was sought, and on appeal, the Court of Appeals for the
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Ninth Circuit reversed and remanded the case.

In holding that Midway had standing to file an administrative petition
with the Secretary, the Ninth Circuit court noted:

The operative statute allows”[a]ny handler subject to an order” to file
an administrative petition with the Secretary. 7 U.S.C. § 608c(15)(A).
The term “handler” is defined by regulation for the purposes of section
608c(15)(A) as “any person who, by the terms of a marketing order, is
subject thereto, or to whom a marketing order is sought to be made
applicable.” 7 C.F.R. § 900.51(i). Neither party contends, for the
purposes of this action, that Midway is a “person who, by the terms of
the marketing order, is subject thereto.” Thus, the sole question is
whether Midway is a “person... to whom a marketing order is sought to
be made applicable.” 7 C.F.R. § 900.51(i). (Footnotes omitted).

While in Midway the forms were sent to Midway by the Committee,
there, as here, the Department sought additional information by
subpoena. Despite the Department’s assurances in this action that neither
the Raisin Advisory Committee nor the Department have told the
Petitioners that they are subject to the marketing order (Respondent’s
Motion to Dismiss, Exhibits 1 and 2), those declarations also make it
abundantly clear that the purpose of the investigation being pursued is to
determine whether the AMAA and the Raisin Marketing Order have
been violated. /d. As it is difficult to conceive how a person to whom the
marketing order is not applicable would have violated the Act or the
order, The Department’s actions are consistent with an overt intention to
make the Petitioners persons to whom the marketing order is being
sought to be made applicable. As such, the Petitioners will be found to
have the standing to file the administrative petition and have the ultimate
merits determined.

The Respondent also argues that res judicata applies and that the
Petitioners should be barred from relitigating the issues decided in In re
Marvin D. Horne, et al., AMAA Docket No. 04-0002 (Decision and
Order by Judge Victor W. Palmer, December 8, 2006) 65 Agric. Dec.
805 (2006).As the Petitioner notes in their Opposition to the Motion to
Dismiss, Judge Palmer’s decision is limited to the years 2002 to 2003-4.
As the previously cited Exhibits indicate that the period of inquiry is
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2003 to 2006, the doctrine of res judicata is inapplicable.

The Respondent’s last argument indicates that the Petitioners have not
filed their Petition in good faith. As the points advanced by the
Respondent fail to rise to the level required to demonstrate a lack of good
faith, the argument will be rejected at this time.

Being sufficiently advised, it is

ORDERED the Respondent’s Motion to Dismiss is DENIED.
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DEPARTMENTAL DECISIONS

In re: MICHAEL LEE MCBARRON, d/b/a T&M HORSE
COMPANY.

A.Q. Docket No. 06-0003.

Decision and Order.

Filed May 10, 2007.

AQ - Slaughter horse transportation — Equine for Slaughter Act — Respondent
superior — Back-tags, lack of -Owner-shipper certificate, improper.

Thomas Neil Bolick for APHIS
Mark J. Calabria for Respondent.
Decision and Order by Administrative Law Judge Jill S. Clifton.

Decision Summary

I decide that Michael Lee McBarron, doing business as T&M Horse
Company, was an ownet/shipper of horses (9 C.F.R. § 88.1) who, during
2003 and 2004, failed to comply with the Commercial Transportation of
Equine for Slaughter Act (7 U.S.C. § 1901 note) and the regulations
promulgated thereunder, when he (and/or his partner or their agents)
commercially transported horses for slaughter to Dallas Crown, Inc., in
Kaufman, Texas. The testimony of Dr. Timothy Cordes (D.V.M.)
persuades me that a $21,000 civil penalty (9 C.F.R. § 88.6), for remedial
purposes, is appropriate, justified, necessary, proportionate and not
excessive.

Procedural History

2. The Complainant is the Administrator of the Animal and Plant Health
Inspection Service, United States Department of Agriculture (frequently
herein “APHIS” or “Complainant”). The Complaint, filed on December
5, 2005, alleged violations of the Commercial Transportation of Equine
for Slaughter Act, 7 U.S.C. § 1901 note (frequently herein the “Act”),
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and the regulations promulgated thereunder (9 C.F.R. § 88 et seq.)
(frequently herein the “Regulations”).

3. APHIS is represented by Thomas Neil Bolick, Esq., Office of the
General Counsel, Regulatory Division, United States Department of
Agriculture, South Building, 1400 Independence Ave. SW, Washington,
D.C. 20250.

4. The Respondent, Michael Lee McBarron, d/b/a T&M Horse
Company (frequently herein ‘“Respondent McBarron” or the
“Respondent”), represented himself at the hearing (appeared pro se) and
is represented by Mark J. Calabria, Esq., 201 W. Mulberry, Kaufman,
Texas 75142.

5. Respondent McBarron’s Answer, filed on June 14, 2006, generally
denied the allegations of the Complaint. The Answer also raised general
defenses, that Respondent McBarron was not the true owner/shipper of
the horses in question because he did not pay for them until after they
had been unloaded, weighed, and processed at the horse slaughter plant;
and that Respondent McBarron was not present when the horses were
loaded onto conveyances for commercial transportation to slaughter and
thus was unaware of (and cannot be held accountable for) violations
involving those horses.

6. The hearing was conducted by audio-visual telecommunication'
between the Little Rock, Arkansas site and the Washington, D.C. site, on
February 27, 2007, Administrative Law Judge Jill S. Clifton presiding.
The record includes one transcript volume (379 pages), prepared by Neal
R. Gross & Co., Inc., Court Reporters, received by the Hearing Clerk on
March 20, 2007.

7. The following exhibits (Complainant’s exhibits) were admitted into
evidence: CX 1 through CX 25, CX 27, CX 32, and CX 38 through CX
41.

! See section 1.141 of the Rules of Practice (7 C.F.R. § 1.141) regarding using
audio-visual telecommunication.
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Introduction

8. Four shipments of horses are addressed here, two from Clovis
Livestock, Inc., in Clovis, New Mexico (one in 2003 and one in 2004);
and two from Southwest Livestock Auction in Los Lunas, New Mexico
(one in 2003 and one in 2004). The two most serious allegations (for
which APHIS asks $5,000 apiece) involve the same horse, a palomino
horse (the yellow horse) that Respondent McBarron bought for $25 from
Clovis Livestock on August 24, 2003 (CX 10), that was then transported
on or about August 25, 2003 to Dallas Crown, Inc., in Kaufman, Texas.
CX 13.

9. The yellow horse had a bad left rear leg, and two days after
Respondent McBarron bought the yellow horse in New Mexico, the
yellow horse was evaluated and photographed at Dallas Crown, Inc., in
Kaufman, Texas. The yellow horse was obviously not weight-bearing on
all four limbs on August 26, 2003. CX 20, CX 15. Mr. Joey Astling
testified that the yellow horse was not able to bear weight on all four
limbs, not at all, that the way it walked was to hop on three legs. Tr.
172-73.

10.Respondent McBarron testified that he knew the yellow horse had a
leg injury when he bought the horse but that it* was weight-bearing on all
four limbs (even if the hurt leg was not bearing as much weight as the
other 3 legs). Tr. 311-12, CX 25. A statement taken from the Clovis
Livestock Night Manager, Samuel Drager, showed agreement with
Respondent McBarron that the yellow horse had a hurt leg but was able
to walk and put weight on the leg when he brought the horse from the
holding area to the loading area which is about 100 yards away. CX 22.
11.But the yellow horse could not have borne weight on that left rear leg

2 The yellow horse (sale barn tag 1141) was identified as a gelding by the Clovis

Livestock “Purchase Sheet” (CX 10), and as a mare on the VS 10-13 Fitness to Travel
Certificate signed by Brian Jones (back tag 691, CX 13).
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when Respondent McBarron bought it at Clovis Livestock, based on the
evidence from two veterinarians, T. R. Tunnell, D.V.M., and Timothy
Cordes, D.V.M. Both veterinarians concluded that the chronic injury to
the bone of the horse’s left hind leg, disclosed by x-ray (CX 24),
precluded weight-bearing and had existed for at least several weeks
before the horse arrived at Dallas Crown. CX 23. Tr. 191-95. Dr.
Tunnell wrote: “Based on Radiograph information I feel this horse was
probably non-weight bearing and unable/unwilling to walk or support
weight on this leg. As such, it would have been very difficult and painful
for this horse to endure forced movement or a trailer ride in which the
horse would have to use this leg for balance or support of body weight.”
CX 23.

12.The first noncompliance regarding the yellow horse was the failure to
take the horse to a veterinarian immediately upon purchase, and the
second noncompliance was subjecting the yellow horse to transport when
it did not have the use of all its legs to stand on. The swelling and
infection in the left hind leg were grotesque when the yellow horse was
photographed on August 26, 2003 at Dallas Crown; even if Respondent
McBarron is correct in his testimony that the swelling and infection were
not that bad when he bought the horse two days before, they were
certainly bad enough to require having the horse seen by a veterinarian
and making sure that the horse was not transported.

13.The next most serious allegation is the failure to segregate each
stallion (an estimated seven unsegregated stallions, for which APHIS
asks another $5,000 in civil penalty) during the shipping of 43 horses in
commercial transportation on June 10, 2003, from Southwest Livestock
Auction in Los Lunas, New Mexico, to Dallas Crown, Inc., in Kaufman,
Texas. CX 1-CX9.

Animal Health Technician Chandler was responsible for identifying
stallions, and he observed external genitalia on from seven to ten
stallions in the trailer load that arrived at Dallas Crown on June 10,
2003.> Dr. Cordes used the lower figure (seven stallions), calculated the

Cont.
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civil penalty at $800 per unsegregated stallion,* and rounded down to the
nearest thousand, equaling $5,000. Tr. 300.

14.APHIS requested another $5,000 for transporting 43 horses from
Southwest Livestock Auction to Dallas Crown with (a) no owner/shipper
certificates ($100 each for the lack of owner/shipper certificates (VS 10-
13s), rounded down to the nearest thousand, equaling $4,000) and (b) no
back tags ($25 each for the lack of back tags, rounded down to the
nearest thousand, equaling $1,000).

15.The remaining $1,000 requested by APHIS involved noncompliant
paperwork regarding a total of 85 horses.

16.Respondent McBarron found the total of $21,000 recommended by
APHIS for the noncompliance to be “just absolutely preposterous,” and
“highly preposterous and unethical,” stating that $21,000 takes a man’s
livelihood from him. Tr. 318-20, 358. Respondent McBarron stated that
he did not feel that he owed money, that he would hate to give $500, but
that $5,000 would be all that he could pay. Tr. 368-71.

Findings of Fact and Conclusions

17.Paragraphs 18 through 27 contain intertwined Findings of Fact and
Conclusions.

18.The Secretary of Agriculture has jurisdiction.

19.Respondent Michael Lee McBarron is an individual with a mailing
address of 154 Stanley Road, Hamburg, Arkansas 71646.

3 Mr. Leslie Chandler testified that studs were mixed in the load, in the shipment -
- stallions, intact males, adult male horses. Mr. Chandler specifically checked for
testicles and personally thought that he counted roughly seven to ten stallions in the load.
Mr. Chandler added that the brand inspector, who checked to make sure there were no
stolen horses (for the Texas Southwest Cattle Raisers Inspection Report), noticed there
were at least four stallions in the load. Tr. 106-108.

* APHIS does not hold Respondent McBarron responsible for what happened in
the yard at Dallas Crown, the savaging of a mare by one of those stallions, savaging so
severe that the mare had to be euthanized. The incident in the Dallas Crown yard does
illustrate the need for the requirement that stallions be segregated. Tr. 298-99.



MICHAEL LEE MCBARRON 57
66 Agric. Dec. 52

20.Respondent McBarron is now, and at all times material herein was, a
commercial buyer and seller of slaughter horses who on the dates set
forth below, was doing business in partnership with Trent Wayne Ward
as T&M Horse Company, 1037 Lakeview Circle, Kaufman, Texas
751427
21.Respondent McBarron is responsible not only for what he himself did
or failed to do in violation of the Act and Regulations, but also for what
others did or failed to do on his behalf, as his agents, in violation of the
Act and Regulations. His agents include not only his partner Trent
Wayne Ward acting in furtherance of partnership activities, but also
others acting as agents on behalf of Respondent McBarron or his partner
or the partnership. Thus, actions described below as having been done
by Respondent McBarron may have been done by such agents. 22.
After careful consideration of all the evidence, I find credible the
testimony of Mr. Wesley James Cummings, Mr. David Green, Mr. Leslie
Chandler, Mr. Joseph Thomas Astling, Dr. Timothy Cordes, and
Respondent McBarron, except that I find Respondent McBarron was
mistaken in thinking the yellow horse was weight-bearing on all four
limbs when he bought it.
23.0n or about June 10, 2003, Respondent McBarron shipped 43 horses
in commercial transportation from Southwest Livestock Auction in Los
Lunas, New Mexico, to Dallas Crown, Inc., in Kaufman, Texas:
(a) for slaughter without applying a USDA back tag to each horse in the
shipment, in violation of 9 C.F.R. § 88.4(a)(2).
(b) for slaughter without the required owner-shipper certificate, VS
Form 10-13, in violation of 9 C.F.R. § 88.4(a)(3)(i-x).
(c) for slaughter, including in the shipment at least seven (7) stallions,

> In his answer, Respondent McBarron stated that he had not been affiliated with
T&M Horse Company since October 2005. But see Tr. 27-28, 32-33. The evidence
proved that the transactions involved here (all of which occurred during 2003 and 2004)
were T&M Horse Company transactions while Respondent McBarron was the partner of
Trent Wayne Ward in that business.
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and Respondent McBarron did not load the horses on the conveyance so
that each stallion was completely segregated from the other horses to
prevent it from coming into contact with any other horse on the
conveyance, in violation of 9 C.F.R. § 88.4(a)(4)(ii).

24.0n or about August 25, 2003, Respondent McBarron shipped 30
horses from Clovis Livestock, Inc., in Clovis, New Mexico, to Dallas
Crown, Inc., in Kaufman, Texas:

(a) for slaughter, and one of the horses, a palomino gelding with USDA
back tag # USAZ 0691 (and sale barn tag #1141),° had an old injury to
its left hind foot such that it could not bear weight on all four limbs, yet
Respondent McBarron shipped the horse in commercial transportation to
the slaughtering facility in spite of its injuries. By transporting it in this
manner, Respondent McBarron failed to handle the injured horse as
expeditiously and carefully as possible in a manner that did not cause it
unnecessary discomfort, stress, physical harm or trauma, in violation of 9
C.F.R. § 88.4(c).

(b) for slaughter, and one of the horses, a palomino gelding with USDA
back tag # USAZ 0691 (and sale barn tag #1141), had an old injury to its
left hind foot such that it could not bear weight on all four limbs, yet
Respondent McBarron shipped the horse in commercial transportation to
the slaughtering facility in spite of its injuries. By reason of the above,
the injured horse was in obvious physical distress, yet Respondent
McBarron failed to obtain veterinary assistance as soon as possible from
an equine veterinarian, in violation of 9 C.F.R. § 88.4(b)(2).

(c) for slaughter but did not properly fill out the required owner-shipper
certificate, VS Form 10-13, which form had the following deficiencies:
(1) the owner/shipper’s address and telephone number were not properly
completed, in violation of 9 C.F.R. § 88.4(a)(3)(i);

(2) the license plate number of the conveyance was not properly listed, in
violation of 9 C.F.R. § 88.4(a)(3)(iv);

(3) the time the horses were loaded onto the conveyance was not listed,

® CX 40 is back tag USAZ 0691, and CX 41 is sale barn tag 1141.
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in violation of 9 C.F.R. § 88.4(a)(3)(ix); and
(4) one of the horses, a palomino gelding with USDA back tag # USAZ
0691 (and, at Dallas Crown, also a plant tag # 1141), had an old injury to
its left hind foot such that it could not bear weight on all four limbs; yet
Respondent McBarron did not describe this pre-existing injury on the VS
10-13, in violation of 9 C.F.R. § 88.4(a)(3)(viii).
25.0n August 26, 2003, Joey Astling observed the yellow horse at Dallas
Crown, and his testimony described the horse as emaciated, and the
horse’s ankle appeared to be fused, and it had two holes oozing pus. Tr.
172, CX 15, CX 20.
26.0n or about March 14, 2004, Respondent McBarron shipped 15
horses in commercial transportation from Southwest Livestock Auction
in Los Lunas, New Mexico, to Dallas Crown, Inc., in Kaufman, Texas:
(a) for slaughter but did not properly fill out the required owner-shipper
certificate, VS Form 10-13. The form had the following deficiency: the
prefix for each horse’s USDA back tag number was not recorded
properly, in violation of 9 C.F.R. § 88.4(a)(3)(vi).
CX 32.
27.0n or about March 21, 2004, Respondent McBarron shipped 40
horses from Clovis Livestock, Inc., in Clovis, New Mexico, to Dallas
Crown, Inc., in Kaufman, Texas, for slaughter but did not properly fill
out the required owner-shipper certificate, VS Form 10-13. The form
had the following deficiency: it did not indicate the breed or type of each
horse, one of the physical characteristics that could be used to identify
each horse, in violation of 9 C.F.R. § 88.4(a)(3)(v).
CX 38.

Discussion

28.Respondent McBarron testified that he has been in the horse business
practically all his life, that he is a horseman, and a horse lover. This
excerpt of his testimony is from Tr. 305-07.
Mr. McBarron: And I do everything in my power to save one's
life before I put them on one of them trucks to get killed. There is
no telling how many of them I've got off in my life from getting
killed. Back to business, I used to live there in Kaufman,
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everybody knows that. I sent horses to Dallas Crown. There
would be people bringing horses to the packing house to be killed,
and before this USDA business took over, I would switch like a
horse I had, I would go to the owner of the plant and I'd say, look,
that horse don't need to be killed. That's a good horse, and I would
switch the horses. You with me. I'd put a bad horse in for a good
one. So, I mean, I'm horse-minded. 1 mean, I feel like I'm a
professional in this business. I mean, I've been doing it all my life,
it's all I know how to do.
I understand everybody makes mistakes. We're all human, and I'm
not going to say that I haven't made any mistakes since this USDA
business has took place. But for the crimes that I'm being accused
of here today, I, myself, have specifically not committed them
crimes.
Now my name was in the way of the paperwork as it all funneled
through, and got down to the final person in the food chain, but as
far as me specifically committing any of these crimes, I don't feel
like I've committed them.
Tr. 305-07.
29.Respondent McBarron does not feel responsible for what Dennis
Chavez did. Dennis Chavez at Southwest Livestock Auction in Los
Lunas, New Mexico (20 to 30 miles south of Albuquerque, Tr. 42)
loaded 43 horses on June 10, 2003, without segregating the stallions and
without the back tags and without the proper paperwork. Tr. 307-09.
See paragraph 23. Respondent McBarron testified that he told Dennis
Chavez not to put studs in the load, and that he told Dennis Chavez the
horses “had to have them green tags on there, they had to be wrote up in
paperwork, and the whole nine yards.” Tr. 307. Respondent McBarron
testified that the 43 horses belonged to Dennis Chavez until they got to
the Dallas Crown plant. Tr. 307-308. I find to the contrary, that
Respondent McBarron bought the horses from Dennis Chavez over the
phone, sight unseen, before Dennis Chavez loaded them, and that Dennis
Chavez was Respondent McBarron’s agent during the loading of those
horses for shipping to Dallas Crown. Tr. 331-337. 1 conclude that
Respondent McBarron was the owner/shipper of the 43 horses and
responsible for purposes of the Act, for Dennis Chavez’s failure to
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segregate each stallion from the other horses, Dennis Chavez’s failure to
applying a USDA back tag to each horse in the shipment, and Dennis
Chavez’s failure to initiate and forward the required owner-shipper
certificate (VS Form 10-13), which required Respondent McBarron’s
signature.

30.1 disagree with and reject Respondent McBarron’s defense that he
was not the true owner/shipper of the horses in question because he did
not pay for them until after they had been unloaded, weighed, and
processed at the horse slaughter plant. Tr. 54. CX 1. [ find that
Respondent McBarron’s purchase occurred when he made his deal over
the phone, even though he did not pay for the horses until later.

31.1 disagree with and reject Respondent McBarron’s defense that, if he
was not present when the horses were loaded onto conveyances for
commercial transportation to slaughter and thus was unaware of any
violations involving those horses, he cannot be held accountable for
those violations. To the contrary, Respondent McBarron remains
responsible for errors and omissions of those who acted as agents on his
behalf, or on behalf of his partner, or on behalf of the partnership. Tr.
344-345. Respondent McBarron’s agents include: regarding paragraph
23, Dennis Chavez; regarding paragraph 24, Respondent McBarron
himself and his partner, and their truckers and paperwork completers
(including but not limited to Brian Jones and his wife, plus whoever
drove “the gooseneck load” (CX 21, p. 2), including whoever drove the
yellow horse); and, regarding paragraphs 26 & 27, Charlie Battles.
32.When Brian Jones or his wife, or Charlie Battles, or others doing
work on behalf of Respondent McBarron or his partner or his
partnership, failed to complete paperwork in compliance with the Act
and Regulations (Tr. 313-14), they were acting as agents on behalf of
Respondent McBarron, or on behalf of his partner, or the partnership,
thereby making Respondent McBarron responsible for the
noncompliance, even when Respondent McBarron had instructed them
properly. Respondent McBarron testified, “But the stuff that ’'m getting
charged for here today, I personally have not done. I promise to God, or
under oath, or whatever you want me to say. I didn’t do none of it
personally. It got funneled down through my name.” Tr. 315.
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Respondent McBarron was a good witness, and I believe his testimony,
except that I find he was mistaken when he thought the yellow horse was
weight bearing on all four limbs. As a businessman, as an
owner/shipper, Respondent McBarron is responsible to control the work
being done in connection with transporting horses to slaughter.
33.Dr. Timothy Cordes is Senior Staff Veterinarian with USDA
APHIS Veterinary Services, where he has worked for 12 years. Tr.
187. Dr. Cordes is the National Coordinator for Equine Programs
within the agency. Tr. 187. Dr. Cordes’ background is impressive, as
found at Tr. 187-88.
Mr. Bolick: Can you please describe your educational background
and any training that you’ve received that enabled you to perform
your duties in this capacity?
Dr. Cordes: I did my undergrad at the University of Illinois, with
a Bachelor of Science. I did my graduate school at the University
of Illinois College of Veterinary Medicine. I'm a Doctor of
Veterinary Medicine with post-graduate work in orthopedic
surgery. I did both an internship and a residency in equine surgery
at lowa State University. I then went on to own and operate my
own surgical referral practice for 20 years, most of that time being
a veterinarian to the United States Equestrian Team. I currently
still continue as Federation Equestrian Internationale Veterinarian.
This is a group of select veterinarians that oversee olympic-level
competitions.
Tr. 187-88.
34.Dr. Cordes explained what he saw looking at the X-ray marked as
CX 24, which showed a portion of the yellow horse’s severed left
hind leg. Tr. 191-195.
Mr. Bolick: I just want your opinion of that film.
Dr. Cordes: Well, first of all, I would point out that neither Dr.
Tunnell, nor I, were attending, and so Dr. Tunnell, of course,
simply saw the severed extremity, and read the radiographs, as I
have done. 1 probably have the advantage in that I am also
looking at photographs, and I see two draining lesions draining
very purulent material. The x-rays clearly reveal a chronic injury,
a tremendous amount of periosteal new bone production, and
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while it might be caused by any number of different possible
entities, the end result is a longstanding fusion of the joint most
likely based on the radiographic evidence, caused by sepsis. And
by that, I mean an infection of the joint itself.

The reason I say that is that the periosteal new bone growth, and
the radiographic changes that are evident here are so dramatic that
we rarely see radiographic lesions of this nature unless there's an
infection within the joint itself. The bacteria literally eats away at
the bone, and literally causes the sort of erosions and the sort of
new bone growth that is demonstrated here.

I believe that radiographic opinion is corroborated by the
photographs which show at least one, possibly two draining tracks.
Mr. Bolick: Dr. Cordes, you referred to photographs showing
those draining tracks. Can you identify where in the evidence you
saw those photographs?

Dr. Cordes: Sure. I believe Mr. Astling referred to page 5 of 6 on
Exhibit 15. And, clearly, you see the anterior medial, the front
inside of the left hind leg at the metacarpal phalangeal bone, or
what we call the ankle, the fetlock. You see a very swollen joint
with a very thick viscous purulent discolored substance coming
out of the joint, as opposed to joint fluid, which would be clear.
Mr. Bolick: Dr. Cordes, does this look like an injury that likely
occurred during transportation?

Dr. Cordes: Absolutely not. The radiographic lesions would put it
at a minimum, a minimum of three weeks. I would think it was
much longer standing than that.

Mr. Bolick: So, in your opinion, this horse had to be like this at
the time it was loaded.

Dr. Cordes: Correct.

Mr. Bolick: And in your opinion, was this horse able to bear
weight on all four limbs?

Dr. Cordes: Absolutely not. A joint infection always is
excruciating in nature.

Mr. Bolick: In your opinion, should this horse have been loaded
for transportation to slaughter?

63
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Dr. Cordes: Never should have been put on the truck in the first
place.
Mr. Bolick: Okay. And, again, in your opinion, should this horse
have received some kind of veterinary attention?
Dr. Cordes: Well, the veterinarian -- yes. I'm sorry, the answer is
yes. Whether or not, from an orthopedic standpoint that surgery
and levaging that joint would affect the outcome at all, is highly
unlikely.
Mr. Bolick: So what would you say was the recommended course
of treatment had it received veterinary treatment?
Dr. Cordes: Well, the attending veterinarian would have
immediately noticed that this horse was not able to bear weight.
Not only that, but if the horse in a swaying trailer were forced to
step on that limb, it would probably fall down, as it tried to get all
of its weight off it. And, of course, these results could be
catastrophic in a situation where there are other horses around,
because when one horse goes down, of course, you can have that
horse knocking other horses down, not only as it goes down, but
additionally as it scrambles and attempts to get up.
Mr. Bolick: Okay.
Dr. Cordes: So the course of treatment would undoubtedly have
been euthanasia, in the sale barn setting.

Tr. 191-95.

Order

35.The cease and desist provisions of this Order (paragraph 36) shall be
effective on the first day after this Decision and Order becomes final.’
The remaining provisions of this Order shall be effective on the tenth day
after this Decision and Order becomes final.

36.Respondent McBarron, and his agents and employees, successors and

7 See paragraph 43.
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assigns, directly or indirectly, or through any corporate or other device or
person, shall cease and desist from violating the Commercial
Transportation of Equine for Slaughter Act, 7 U.S.C. § 1901 note, and
the Regulations promulgated thereunder (9 C.F.R. § 88 ef seq.).
37.Respondent McBarron is assessed a civil penalty of $21,000.00
(twenty-one thousand dollars),® which he shall pay by certified check(s),
cashier’s check(s), or money order(s), made payable to the order of
“Treasurer of the United States.”
38.Respondent McBarron shall reference A.Q. Docket No. 06-0003 on
his certified check(s), cashier’s check(s), or money order(s). Payments
of the civil penalties shall be sent to, and received by, APHIS, at the
following address:

United States Department of Agriculture

APHIS, Accounts Receivable

P.O. Box 3334

Minneapolis, Minnesota 55403.

39.Paragraph 40 offers Respondent McBarron an opportunity to cut in
half the civil penalty he must pay, on certain conditions; and paragraph
41 offers Respondent McBarron an opportunity to pay that one-half in
installments, on those same conditions.

40.0One-half ($10,500.00) of Respondent McBarron’s civil penalty is
held in abeyance on condition that Respondent McBarron pay
$10,500.00 of his civil penalty in full, timely, as required; and on
condition that Respondent McBarron, during the 5 years following the
hearing, that is, through February 27, 2012, commit no further
violations of the Act and the Regulations promulgated thereunder (9
C.F.R. § 88 et seq.). If Respondent McBarron fails to comply with either

8 The Slaughter Horse Transport Program recommended a $21,000.00 civil

penalty. The Program recommendations were presented by Dr. Timothy Cordes
(D.V.M.), the National Coordinator of Equine Programs within USDA APHIS Veterinary
Services. Tr. 286-304, 187.
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of these two conditions, the remaining balance of the full $21,000.00
civil penalty will become due and payable 60 days following APHIS’s
filing of an application herein, supported by Declaration. Respondent
McBarron shall file with the Hearing Clerk any change in mailing
address or other contact information; otherwise, a copy of any filings will
be sent to Respondent McBarron at the address in paragraph 19.

41.So long as Respondent McBarron complies with paragraph 40, with
regard to the $10,500.00 of his civil penalty that he shall pay within the
60 days following the effective date of this Order [see paragraph 35], he
may, at his option, pay the $10,500.00 of his civil penalty in installments,
as follows:

$2,500.00 within the 60 days following the effective date of this Order;
$2,500.00 within the year thereafter;

$2,500.00 within the year thereafter;

$2,500.00 within the year thereafter; and

$500.00 within the 90 days thereafter.

If Respondent McBarron fails to meet the conditions specified in
paragraph 40 and is consequently required to pay his full $21,000.00
civil penalty, Respondent McBarron’s obligation shall be reduced by the
amount of civil penalty paid by Trent Wayne Ward in this case as of the
date APHIS’s application and Declaration are filed (see paragraph 40).

42 Finality

43.This Decision and Order shall be final without further proceedings 35
days after service unless an appeal to the Judicial Officer is filed with the
Hearing Clerk within 30 days after service, pursuant to section 1.145 of
the Rules of Practice (7 C.F.R. § 1.145, see attached Appendix A).
Copies of this Decision and Order shall be served by the Hearing Clerk
upon each of the parties. Respondent McBarron shall be served both
at his own address (paragraph 19) and his attorney’s address
(paragraph 4).

* * *

APPENDIX A
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7 C.F.R.
TITLE 7—AGRICULTURE

SUBTITLE A—OFFICE OF THE SECRETARY OF
AGRICULTURE

PART 1—ADMINISTRATIVE REGULATIONS
SUBPART H—RULES OF PRACTICE GOVERNING FORMAL

ADJUDICATORY PROCEEDINGS INSTITUTED BY THE
SECRETARY UNDERVARIOUS STATUTES

§ 1.145 Appeal to Judicial Officer.

(a) Filing of petition. Within 30 days after receiving service
of the Judge's decision, if the decision is a written decision, or within 30
days after issuance of the Judge's decision, if the decision is an oral
decision, a party who disagrees with the decision, any part of the
decision, or any ruling by the Judge or who alleges any deprivation of
rights, may appeal the decision to the Judicial Officer by filing an appeal
petition with the Hearing Clerk. As provided in
§ 1.141(h)(2), objections regarding evidence or a limitation regarding
examination or cross-examination or other ruling made before the Judge
may be relied upon in an appeal. Each issue set forth in the appeal
petition and the arguments regarding each issue shall be separately
numbered; shall be plainly and concisely stated; and shall contain
detailed citations to the record, statutes, regulations, or authorities being
relied upon in support of each argument. A brief may be filed in support
of the appeal simultaneously with the appeal petition.

(b)  Response to appeal petition. Within 20 days after the
service of a copy of an appeal petition and any brief in support thereof,
filed by a party to the proceeding, any other party may file with the
Hearing Clerk a response in support of or in opposition to the appeal and
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in such response any relevant issue, not presented in the appeal petition,
may be raised.

(¢)  Transmittal of record. Whenever an appeal of a Judge's
decision is filed and a response thereto has been filed or time for filing a
response has expired, the Hearing Clerk shall transmit to the Judicial
Officer the record of the proceeding. Such record shall include: the
pleadings; motions and requests filed and rulings thereon; the transcript
or recording of the testimony taken at the hearing, together with the
exhibits filed in connection therewith; any documents or papers filed in
connection with a pre-hearing conference; such proposed findings of
fact, conclusions, and orders, and briefs in support thereof, as may have
been filed in connection with the proceeding; the Judge's decision; such
exceptions, statements of objections and briefs in support thereof as may
have been filed in the proceeding; and the appeal petition, and such
briefs in support thereof and responses thereto as may have been filed in
the proceeding.

(d)  Oral argument. A party bringing an appeal may request,
within the prescribed time for filing such appeal, an opportunity for oral
argument before the Judicial Officer. Within the time allowed for filing
a response, appellee may file a request in writing for opportunity for such
an oral argument. Failure to make such request in writing, within the
prescribed time period, shall be deemed a waiver of oral argument. The
Judicial Officer may grant, refuse, or limit any request for oral argument.
Oral argument shall not be transcribed unless so ordered in advance by
the Judicial Officer for good cause shown upon request of a party or
upon the Judicial Officer's own motion.

()  Scope of argument. Argument to be heard on appeal,
whether oral or on brief, shall be limited to the issues raised in the
appeal or in the response to the appeal, except that if the Judicial Officer
determines that additional issues should be argued, the parties shall be
given reasonable notice of such determination, so as to permit
preparation of adequate arguments on all issues to be argued.

(f)  Notice of argument; postponement. The Hearing Clerk
shall advise all parties of the time and place at which oral argument will
be heard. A request for postponement of the argument must be made by
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motion filed a reasonable amount of time in advance of the date fixed for
argument.

(g) Order of argument. The appellant is entitled to open and
conclude the argument.

(h)  Submission on briefs. By agreement of the parties, an
appeal may be submitted for decision on the briefs, but the Judicial
Officer may direct that the appeal be argued orally.

(1) Decision of the [J]udicial [O]fficer on appeal. As soon as
practicable after the receipt of the record from the Hearing Clerk, or, in
case oral argument was had, as soon as practicable thereafter, the Judicial
Officer, upon the basis of and after due consideration of the record and
any matter of which official notice is taken, shall rule on the appeal. If
the Judicial Officer decides that no change or modification of the Judge's
decision is warranted, the Judicial Officer may adopt the Judge's decision
as the final order in the proceeding, preserving any right of the party
bringing the appeal to seek judicial review of such decision in the proper
forum. A final order issued by the Judicial Officer shall be filed with the
Hearing Clerk. Such order may be regarded by the respondent as final
for purposes of judicial review without filing a petition for rehearing,
reargument, or reconsideration of the decision of the Judicial Officer.

[42 FR 743, Jan. 4, 1977, as amended at 60 FR 8456, Feb. 14, 1995; 68
FR 6341, Feb. 7, 2003]

7CFR. §1.145

In re: WILLIAM RICHARDSON.
A.Q. Docket No. 05-0012.

Decision and Order.

Filed June 13, 2007.

A.Q. — Commercial Transportation of Equine for Slaughter Act — Maximum civil
penalty — History of violations — Timeliness of enforcement action.

The Judicial Officer found William Richardson (Respondent) committed 408 violations
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of the regulations issued under the Commercial Transportation of Equine for Slaughter
Act (9 C.F.R. pt. 88) and assessed Respondent a $77,825 civil penalty. The Judicial
Officer construed 9 C.F.R. § 88.6 as allowing the Secretary of Agriculture to assess up to
a $5,000 civil penalty for each violation of 9 C.F.R. pt. 88. The Judicial Officer found
that 9 C.F.R. pt. 88 requires the Secretary of Agriculture to base the amount of the civil
penalty on the severity of the violations and the history of the violator’s compliance with
9 C.F.R. pt. 88. The Judicial Officer concluded an ongoing pattern of violations over a
period of time establishes a violator’s history of compliance with 9 C.F.R. pt. 88, even if
the violator has not been previously found to have violated 9 C.F.R. pt. 88. The Judicial
Officer also stated the decision of whether and when an agency must exercise its
enforcement powers is left to agency discretion, except to the extent determined by
Congress. The Judicial Officer held Congress has not mandated the timing of
enforcement actions under Commercial Transportation of Equine for Slaughter Act and
neither the Commercial Transportation of Equine for Slaughter Act nor 9 C.F.R. pt. 88
makes relevant the timing of the filing of a complaint to the determination of the
appropriate civil penalty.

Thomas Neil Bolick, for Complainant.

Respondent, Pro se.

Initial Decision issued by Marc R. Hillson, Chief Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

PROCEDURAL HISTORY

W. Ron DeHaven, Administrator, Animal and Plant Health Inspection
Service, United States Department of Agriculture [hereinafter the
Administrator], instituted this disciplinary administrative proceeding by
filing a complaint on September 2, 2005. The Administrator instituted
the proceeding under sections 901-905 of the Federal Agriculture
Improvement and Reform Act of 1996 (7 U.S.C. § 1901 note)
[hereinafter the Commercial Transportation of Equine for Slaughter Act];
the regulations issued under the Commercial Transportation of Equine
for Slaughter Act (9 C.F.R. pt. 88) [hereinafter the Regulations]; and the
Rules of Practice Governing Formal Adjudicatory Proceedings Instituted
by the Secretary Under Various Statutes (7 C.F.R. §§ 1.130-.151)
[hereinafter the Rules of Practice].

The Administrator alleges, on 10 occasions, during the period from
on or about August 26, 2003, through on or about November 23, 2004,
William Richardson shipped horses in commercial transportation to
Dallas Crown, Inc., in Kaufman, Texas, for slaughter, in violation of the
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Commercial Transportation of Equine for Slaughter Act and the
Regulations.! On October 12, 2005, Mr. Richardson filed an answer
denying the material allegations of the complaint.

On June 28-29, 2006, Chief Administrative Law Judge Marc R.
Hillson [hereinafter the Chief ALJ] conducted an audio-visual hearing in
Washington, DC, and Sherman, Texas. Thomas Neil Bolick, Office of
the General Counsel, United States Department of Agriculture,
represented the Administrator. William Richardson appeared pro se.”

On August 31, 2006, the Administrator filed Complainant’s Proposed
Findings of Fact, Conclusions, and Brief and Order In Support Thereof.
William Richardson did not file a post-hearing brief. On December 19,
2006, the Chief ALJ filed a Decision [hereinafter Initial
Decision] concluding Mr. Richardson violated the Regulations as alleged
in the complaint and assessing Mr. Richardson a $30,000 civil penalty.’

On January 26, 2007, the Administrator appealed to the Judicial
Officer. William Richardson did not file a response to the
Administrator’s appeal petition, and on March 15, 2007, the Hearing
Clerk transmitted the record to the Judicial Officer for consideration and
decision.

Based upon a careful review of the record, I conclude William
Richardson violated the Regulations as alleged in the complaint and
assess Mr. Richardson a $77,825 civil penalty. The Administrator’s
exhibits are designated “CX” and references to the transcript are
designated “Tr.”

DECISION

! Compl. 99 II-XIL

2 William Richardson arrived after the initial testimony of Dr. Timothy Cordes and
during the initial testimony of Joseph Astling. Mr. Astling briefly summarized the
testimony he had given before Mr. Richardson’s arrival (Tr. 55), and, when Dr. Cordes
was recalled, he likewise summarized his previous day’s testimony (Tr. 425-31).

3 Initial Decision at 16-17, 19.
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Statutory and Regulatory Background

The Commercial Transportation of Equine for Slaughter Act is
intended to assure the humane transportation of equines for slaughter.
Congress authorized the Secretary of Agriculture to issue guidelines for
the regulation of the commercial transportation of equines for slaughter
by persons regularly engaged in that activity. On December 7, 2001, the
United States Department of Agriculture published the Regulations with
an effective date of February 5, 2002.*

The Regulations define the term “owner/shipper” as an individual that
engages in the commercial transportation of more than 20 equines a year
to slaughtering facilities.” An owner/shipper is subject to a number of
requirements designed to assure the health and well-being of equines
transported for slaughter. The Regulations include standards for
designing, constructing, and maintaining conveyances, so that equines
can be safely loaded, unloaded, and transported,6 requirements for the
care of equines before and during transportation,” and requirements for
the care of equines at the slaughtering facility.® Equines transported to a
slaughtering facility must be fit to travel, in that they must be able to bear
weight on all four legs, must not be blind in both eyes, must be able to
walk unassisted, must be older than 6 months of age, and must not be
likely to give birth during the trip.” Equines must be transported in a
manner so as not to cause injury'® and must be observed not less than

* 66 Fed. Reg. 63,588-617 (Dec. 7, 2001).
>9 C.FR§88.1.

®9 C.FR. § 88.3.

"9 CFR.§884.

89 CFR.§885.

%9 C.F.R. § 88.4(a)(3)(vii).

129 C.FR. § 88.4(a)(4), (b)-(e)
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once every 6 hours while being transported."’

Prior to the commercial transportation of equines to a slaughtering
facility, the owner/shipper must apply a United States Department of
Agriculture backtag to each equine in the shipment.'” In addition, each
equine must be accompanied by an owner-shipper certificate which
contains information about the owner/shipper, the receiver, the
conveyance, and the equine, including a statement of fitness to travel."

The Administrator made a significant effort to inform regulated
parties of their obligations under the Commercial Transportation of
Equine for Slaughter Act. Thus, Dr. Timothy Cordes, a senior staff
veterinarian for the Animal and Plant Health Inspection Service, the
National Coordinator for Equine Programs, and the Director of the
Slaughter Horse Transportation Program, explained that United States
Department of Agriculture employees developed public outreach
materials, including videos, which were distributed to each known
shipper of equines for slaughter. The materials included United States
Department of Agriculture backtags and owner-shipper certificates.
(Tr. 34-39.) William Richardson received these materials. In addition,
Joseph Astling, an animal health technician with the Slaughter Horse
Transportation Program, directly assisted Mr. Richardson on a number of
occasions with the completion of owner-shipper certificates and
otherwise educated Mr. Richardson on various aspects of the Regulations
(Tr. 39-40, 46-49).

The Slaughter Horse Transportation Program assigns an animal health
technician to each of the equine slaughtering facilities so that each
equine is inspected for compliance with the Regulations (Tr. 31-33).

Discussion

19 CFR. § 88.4(b)(2).
29 CER. § 88.4(a)(2).
139 C.F.R. § 88.4(a)(3).
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The testimony established that on 10 occasions, during the period
August 26, 2003, through November 23, 2004, William Richardson was
the owner/shipper of horses which were transported to Dallas Crown,
Inc., in Kaufman, Texas, for slaughter. In most of these instances,
Mr. Richardson either directly delivered the horses to Dallas Crown, Inc.,
or had hired the driver performing the delivery. Additionally, several
deliveries were made in the name of another individual, but were actually
for the benefit of Mr. Richardson, who was seeking to circumvent a
quota imposed on him by Dallas Crown, Inc., and, in at least one other
instance, Mr. Richardson apparently let another individual use his name
to enable that individual to obtain a higher price from Dallas Crown,
Inc., for which Mr. Richardson was paid a commission.

The Administrator demonstrated that on August 26, 2003, as part of a
shipment of 16 horses, William Richardson transported a paint mare that
was blind in both eyes. Joseph Astling, the animal health technician
assigned to the Dallas Crown, Inc., facility, observed this horse being led
off the truck (CX 3; Tr. 50). Mr. Astling noticed her locomotion was
“very unstable” and, as the horse came closer, “it was pretty obvious that
she was being led for the reason that she couldn’t see at all.” (Tr. 63.)
Mr. Astling took photographs of the horse (CX 4) and testified that those
photographs depict a horse with eyes which are bluish in color and have
no pupil, which he stated is characteristic of blind horses (Tr. 63-64).
Mr. Astling also testified that the horse had cuts on her face—a sign she
was bumping into things because she was blind (Tr. 64-65). Dianne
Ramsey, a United States Department of Agriculture investigator who
also observed the horse, corroborated Mr. Astling’s testimony
(Tr. 75-77).

William Richardson did not dispute that the horse was blind, but
rather contended that he was not the owner/shipper. Mr. Richardson
indicated that Dale Gilbreath was the driver of the shipment and the
owner/shipper as well. (CX 10; Tr. 375.) Mr. Richardson testified that
he authorized Mr. Gilbreath to use his name on the paperwork
accompanying that shipment, so that Mr. Gilbreath could receive a
significantly higher rate per pound for the horses and for which
Mr. Gilbreath would pay Mr. Richardson a commission (Tr. 374).
Mr. Richardson never called Mr. Gilbreath to testify at the hearing, and it
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is evident that Mr. Richardson, who regularly employed Mr. Gilbreath as
a driver, was, at the very least, a partner or joint venturer in this
transaction, and is thus the owner/shipper of this horse.

The Administrator demonstrated that on January 27, 2004, William
Richardson transported for slaughter, as part of a load of 43 horses, an
Appaloosa that was blind in both eyes. The manager at Dallas Crown,
Inc., noted the horse’s condition, isolated the horse in a pen, and
informed Joseph Astling that the horse was blind in both eyes (CX 44;
Tr. 277-78). Mr. Astling observed the horse walking into pipes and
otherwise showing signs that the horse was not aware of its surroundings
(Tr. 278). Mr. Astling took photographs of both eyes which supported
his testimony that neither eye had a clearly defined pupil (CX 46; Tr.
278). Dr. Cordes testified that the photographs illustrated that the horse
suffered from periodic ophthalmia or moon blindness, that the pupil was
“completely locked shut,” and that the horse was “functionally blind.”
(Tr. 453-55.)

William Richardson countered by stating he thought the horse might
have been blind in one eye and Appaloosas have trouble seeing at night
(CX 37; Tr. 302, 393-95). However, the photographs in evidence were
time-dated in the early afternoon and the horse was showing every
indication of blindness at that time (CX 46; Tr. 422-23). Accordingly, I
find the evidence establishes that Mr. Richardson transported for
slaughter a blind Appaloosa on January 27, 2004.

The Administrator demonstrated that on several occasions William
Richardson transported horses to Dallas Crown, Inc., that were injured
and unable to travel without discomfort, stress, physical harm, or trauma.
Thus, on August 26, 2003, a load of horses for which Mr. Richardson
was the owner/shipper, which was transported by Troy Ressler, included
a horse which, according to Mr. Ressler, had been reloaded at the
direction of Mr. Richardson, even though the horse had an injured leg
(CX 3; Tr. 79-80, 86). When the shipment arrived at Dallas Crown, Inc.,
Joseph Astling observed the horse lying in the back of the trailer (CX 3,
CX 11; Tr.79-80). Mr. Astling believed the horse was “profusely
sweating” and in a state of shock. Mr. Astling observed the horse
attempt to stand up to exit the trailer and then collapse. He ordered the
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horse to be euthanized. (CX3, CX 11; Tr.79-80, 86, 418.)
Mr. Astling’s observations were confirmed by Dianne Ramsey, who took
photographs of the injured horse and testified as well that it appeared to
her that the “horse’s feet were ground off.” (CX 11; Tr. 90-91, 414.)
Dr. Cordes testified that the horse had suffered the equivalent of a
surgical resection and that the horse bled so much it went into shock
(Tr. 432-33).

William Richardson acknowledged that the horse was injured at the
time he loaded the horse onto his trailer, but then said the injury was not
serious and that the horse was able to walk onto his trailer (CX 10;
Tr. 87-88, 91, 376-78, 401-05). He claimed the injury was like trimming
one’s toenails a little too close (Tr. 405), but the photographs in CX 11
indicate otherwise. Mr. Richardson further claimed the horse stuck its
leg through a hole in the loading chute upon arriving at Dallas Crown,
Inc., but both Joseph Astling and Dianne Ramsey observed otherwise,
and Dr. Cordes indicated that an injury of that severity could not be
caused merely by stepping through a hole in the loading chute
(Tr. 412-18, 434).

On October 7, 2003, William Richardson transported a load of 47
horses to Dallas Crown, Inc., of which three had significant injuries. All
three of these horses apparently suffered their injuries when a loading
chute collapsed as they were being loaded onto a truck (CX 3, CX 10;
Tr. 138-61). According to Joseph Astling, Troy Ressler, who drove one
of the two conveyances transporting these horses, told him that they had
continued loading the horses even though three of them were injured
after the chute collapsed (CX 3; Tr. 139-45). After the horses had been
unloaded from his truck, Mr. Ressler notified Mr. Astling that one of the
horses remained in the trailer with a broken leg (CX 3, CX 24; Tr. 140).
After inspecting and photographing the horse, which had a break so
severe that bone was exposed, Mr. Astling directed Dallas Crown, Inc.,
to euthanize the horse (CX 3, CX 24; Tr. 140-43). Dr. Cordes testified
that the photographs indicated this horse could not bear weight on all
four legs, as required by the Regulations (Tr. 445-50).

Later that same day, William Richardson arrived at Dallas Crown,
Inc., with the load of horses that he was transporting (CX 3; Tr. 146-47,
157). Mr. Richardson notified Joseph Astling that there were two horses
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in the back of his trailer which he thought Mr. Astling should examine
(CX3; Tr.146-48). Mr. Astling noted that one of the horses was
missing a substantial portion of its left hind foot (CX 3, CX 25;
Tr. 145-48). Mr. Richardson indicated to Mr. Astling that, while the
horse was injured when the ramp collapsed, the horse could still bear
weight on all four limbs, but Mr. Astling observed that the horse was
bleeding and could not bear weight on the injured foot, even though the
horse was able to walk out of the trailer (Tr. 147-48, 150). Mr. Astling
allowed the horse to be slaughtered at Dallas Crown, Inc., rather than
euthanized, only because the horse was very close to the entrance of the
slaughtering facility (CX 3; Tr. 150-51, 158).

Joseph Astling then noticed that another horse transported by William
Richardson had severe lacerations on both left legs and less severe
lacerations on the right legs (CX 3; Tr. 157-59). The photographs taken
by Mr. Astling illustrate the severity of at least two of the lacerations
(CX 26). In particular, the laceration on the left hind leg was deep
enough so that bone was visible and the left forelimb had lacerations
deep enough that the knee was visible (Tr. 152-55). Mr. Astling testified
that the horse could only bear weight on the severely injured limbs with
“[1]ots of pain and difficulty.” (Tr. 155.) He also testified that the horse
should have been euthanized or should have been given the prompt
medical attention required by the Regulations (Tr. 155-56).

With respect to the three injured horses transported to Dallas Crown,
Inc., on October 7, 2003, William Richardson’s principal explanation
was that the loading chute collapse happened around 3:00 a.m. and that
he did not realize the horses were injured (CX 10; Tr. 165-68, 386-87,
406). Mr. Richardson also denied that the horse transported by Tony
Ressler on October 7, 2003, suffered a broken leg before it was
transported, testifying that the horse was led up the chute and into the
truck (Tr. 386-87, 406-07). Even if the chute collapsed in the dark of
night, there is no excuse for not examining the horses after the
occurrence of an event that would have a propensity to cause injury.
Moreover, the owner-shipper certificate signed by Mr. Richardson (CX
23) states the horses were loaded at 6:00 a.m., when there would have
been enough light to determine whether any horses were injured. The
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evidence overwhelmingly supports a finding, with respect to these three
horses, that either they were unable to bear weight on all four limbs or
they were otherwise not handled “in a manner that does not cause
unnecessary discomfort, stress, physical harm, or trauma” as required in
9 C.F.R. § 88.4(c).

The Administrator also demonstrated that on September 30, 2003,
William Richardson transported to Dallas Crown, Inc., two horses, out of
a shipment of 30, which had pre-existing injuries that rendered them
unable to bear weight on all four limbs. Personnel at Dallas Crown, Inc.,
notified Joseph Astling that there was a horse he should examine. Mr.
Astling observed and photographed a roan mare with significant injuries
to her right front foot and lower right leg (CX 19, CX 22; Tr. 119-20).
Both Mr. Astling and Dr. Cordes, who testified based on Mr. Astling’s
photographs, were of the opinion that the horse was suffering from an
old injury seriously impacting the horse’s ability to walk. The right front
foot had a substantial swollen mass that Dr. Cordes identified as a
fibroma, which resulted in a large mass of tissue at the bottom of the
horse’s right front limb. (Tr. 118-24, 435-45.) Dr. Cordes was of the
opinion that this horse would not be able to maintain her balance and
equilibrium when being transported (Tr.436-37).  Mr. Richardson
acknowledged shipping this horse, but maintained that the horse could
bear weight on all four legs at the time of loading (CX 10; Tr. 385).
However, it is apparent to me, upon examining the photographs taken by
Mr. Astling, that the horse would have difficulty bearing weight on her
extremely swollen front right limb. At best, the horse could only step
gingerly on the injured extremity, and the horse would have had to
endure unnecessary discomfort in the course of being transported to
Dallas Crown, Inc., which would violate the prohibition in 9 C.F.R. §
88.4(c).

The other horse Joseph Astling observed on September 30, 2003, was
a paint mare which had an old injury to her left hind ankle as well as a
fresh cut on her left hind tendon (CX 19, CX 21; Tr. 120). The left hind
ankle injury was “a longstanding chronic lesion” (Tr. 442) that caused
the horse’s hoof to flop forward at a right-angle to the leg so that the
weight of the horse was effectively on the back of the horse’s ankle
rather than her foot (Tr.442-43). Both Mr. Astling and Dr. Cordes
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characterized the injury as an old one and stated that, in essence, it was a
failure of the horse’s “suspensory apparatus.” (Tr. 117, 443-45.))
Dr. Cordes testified “this horse should never have been loaded”
(Tr. 443), the horse would have had difficulty maintaining her
equilibrium while traveling, and the fresh cut on her left hind tendon
likely resulted from an injury while in transit. Shipping this horse was
“not safe and humane” (Tr. 445) and was a violation of the proscription
against exposure to “unnecessary discomfort, stress, physical harm, or
trauma” in 9 C.F.R. § 88.4(c).

On October 21, 2003, at Dallas Crown, Inc., Joseph Astling and
David Green, a senior inspector employed by the United States
Department of Agriculture, observed a black and white paint horse, one
of 14 horses in a shipment owned by William Richardson. The horse
was holding its left hind foot off the ground and appeared to be unable to
place any weight on it (CX 31-CX 33; Tr. 184-91, 199-200). Mr. Green
opined that the horse had an old, preexisting injury such that the area
above the ankle and around the knee was extremely swollen
(Tr. 189-90). The photographs at CX 33 indicate the horse was unable to
bear weight on this leg. Mr. Richardson’s principal defense regarding
this horse is that he never saw the horse because this load of horses was
purchased for him by an individual named Bubba Stokes (CX 37;
Tr.388). The fact that Mr. Stokes may have been Mr. Richardson’s
agent or employee does not change the fact that Mr. Richardson is the
owner/shipper of this horse and is thus responsible for complying with
the Commercial Transportation of Equine for Slaughter Act and the
Regulations.

With respect to each of the seven injured horses discussed in this
Decision and Order, supra, the Administrator also established that
William Richardson did not comply with the requirement that “the
owner/shipper must obtain veterinary assistance as soon as possible from
an equine veterinarian for any equines in obvious physical distress.”"*

9 C.F.R. § 88.4(b)(2).
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Since each of the seven injured horses was in obvious physical distress
and since Mr. Richardson did not request veterinary assistance, the
Administrator easily met his burden of proof.

Along with the two blind and seven injured horses which were
transported in violation of the Regulations, William Richardson was
cited for a number of other violations. When Joseph Astling asked to
examine a horse that he thought was blind on October 7, 2003,
Mr. Richardson first tried to take the horse into the slaughtering facility,
but was stopped by Mr. Astling who informed Mr. Richardson that he
wanted to examine the horse. Instead, Mr. Richardson argued with
Mr. Astling, took the horse back to his trailer, and subsequently left the
premises with the horse. (CX 3; Tr. 157-58, 161-63.) Mr. Richardson
testified he thought the horse could see, but did not deny that he removed
the horse from the premises rather than allow Mr. Astling to examine the
horse (CX 10; Tr.166, 387). Mr. Richardson’s refusal to allow
Mr. Astling access to the horse is inconsistent with the requirement that
the owner/shipper must “[a]llow a USDA representative access to the
equines for the purpose of examination[.]”"> Mr. Astling also testified
that Mr. Richardson was the owner/shipper of 17 horses delivered to
Dallas Crown, Inc., at 3:15 a.m. on September 16, 2003. Mr. Richardson
left the premises and did not return. Mr. Astling reported to duty at
Dallas Crown, Inc., between 9:30 a.m. and 10:00 a.m., and never saw
Mr. Richardson. (CX 12, CX 15; Tr. 108-10.) The Regulations allow
the owner/shipper to leave the premises of a slaughtering facility if he
arrives outside of normal business hours, but require him to return to the
facility to meet the United States Department of Agriculture
representative. Thus, Mr. Richardson’s conduct was inconsistent with
the requirements of 9 C.F.R. § 88.5(b).

The Administrator also demonstrated that William Richardson failed
to apply United States Department of Agriculture backtags to each horse
prior to the commercial transportation of horses to a slaughtering facility.
On three occasions, the horses transported by Mr. Richardson did not

159 C.FR. § 88.5(2)(3).
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have the required backtags. On one of these occasions, August 26, 2003,
Joseph Astling and Dianne Ramsey observed no backtag on a blind paint
mare (CX 3; Tr.57-59, 75-76). On another occasion, November 23,
2003, none of the horses in Mr. Richardson’s shipment of 42 horses from
Billings, Montana, was backtagged (Tr. 329-32). Mr. Richardson stated
that he called a United States Department of Agriculture inspector and
told the inspector he was unable to have the backtags applied due to
weather problems, but it is undisputed that the backtags were not applied
to the horses (CX 57; Tr.329-32, 356-58). With respect to another
shipment of 43 horses, Mr. Richardson called Leslie Chandler, an animal
health technician employed by the United States Department of
Agriculture, and told him he was unable to backtag the horses because he
was in a snowstorm. Mr. Chandler consulted with Mr. Astling and told
Mr. Richardson that he could ship the horses to Dallas Crown, Inc.,
without backtags if he assigned each horse a backtag number on the
owner-shipper certificate and provided the backtags to the inspector upon
arrival at Dallas Crown, Inc. (CX 44-CX 45; Tr.268-70, 285-87.)
Mr. Richardson agreed, but then never provided the backtags, stating he
threw them away and admitting he was at fault (Tr. 389-90).

The Administrator further demonstrated that William Richardson
failed to complete an owner-shipper certificate for each horse prior to the
commercial transportation of horses to a slaughtering facility. The
Administrator demonstrated that on January 27, 2004, and November 23,
2004, Mr. Richardson failed to provide an owner-shipper certificate to
accompany horses in commercial transportation to Dallas Crown, Inc.,
for slaughter, and on August26, 2003, September 16, 2003,
September 30, 2003, October 7, 2003, October 21, 2003, February 1,
2004, and June 30, 2004, Mr. Richardson provided incorrect or partially
completed owner-shipper certificates to accompany horses in
commercial transportation to Dallas Crown, Inc., for slaughter.
Omissions included failing to sign the certificate, failing to indicate the
fitness of the horses, failing to complete the shipper’s address or
telephone number, and failing to provide the full backtag number for
each horse. (CX3, CX5-CX6, CX9-CX10, CX15-CX16,
CX 19-CX 20, CX 23, CX30-CX31, CX37, CX44-CX45, CX 54,
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CX 56-CX 58.)
Findings of Fact

1. William Richardson, a resident of Whitesboro, Texas, is engaged
in the business of buying horses and in the commercial transportation of
horses for slaughter.

2. Dallas Crown, Inc., in Kaufman, Texas, is a commercial
establishment that slaughters horses.

3. William Richardson was the owner/shipper of all of the horses
transported to Dallas Crown, Inc., for slaughter which are referenced in
findings of fact numbers 4 through 28.

4. On or about August 26, 2003, William Richardson shipped one
horse, a paint mare, in commercial transportation to Dallas Crown, Inc.,
for slaughter without a backtag. (9 C.F.R. § 88.4(a)(2).)

5. On or about August 26, 2003, William Richardson shipped
16 horses in commercial transportation to Dallas Crown, Inc., for
slaughter without a properly completed owner-shipper certificate.
(9 C.F.R. § 88.4(a)(3).)

6. On or about August 26, 2003, William Richardson shipped one
horse, a paint mare, which was blind in both eyes, in commercial
transportation to Dallas Crown, Inc., for slaughter with other horses.
(9 C.F.R. § 88.4(c).)

7. On or about August 26, 2003, William Richardson shipped 15
horses in commercial transportation to Dallas Crown, Inc., for slaughter
without a properly completed owner-shipper certificate. (9 C.F.R. §
88.4(2)(3).)

8. On or about August 26, 2003, William Richardson shipped one
horse in obvious physical distress in commercial transportation to Dallas
Crown, Inc., for slaughter, without obtaining veterinary assistance as
soon as possible from an equine veterinarian. (9 C.F.R. § 88.4(b)(2).)

9. On or about August 26, 2003, William Richardson shipped one
horse, with serious leg injuries, in commercial transportation to Dallas
Crown, Inc., for slaughter. At the time the horse was observed at Dallas
Crown, Inc., the horse had collapsed and was in shock. (9 C.F.R. §
88.4(c).)
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10.0n or about September 16, 2003, William Richardson shipped 17
horses in commercial transportation to Dallas Crown, Inc., for slaughter
without a properly completed owner-shipper certificate. (9 C.F.R. §
88.4(a)(3).)

11.0n or about September 16, 2003, William Richardson shipped 17
horses in commercial transportation to Dallas Crown, Inc., for slaughter.
William Richardson arrived at Dallas Crown, Inc., outside normal
business hours, unloaded the 17 horses, left Dallas Crown, Inc.’s
premises, and failed to return to Dallas Crown, Inc.’s premises to meet
the United States Department of Agriculture representative upon his
arrival. (9 C.F.R. § 88.5(b).)

12.0n or about September 30, 2003, William Richardson shipped 30
horses in commercial transportation to Dallas Crown, Inc., for slaughter
without a properly completed owner-shipper certificate. (9 C.F.R. §
88.4(2)(3).)

13.0n or about September 30, 2003, William Richardson shipped one
horse, backtag number USAU 0599, with serious leg injuries, in
commercial transportation to Dallas Crown, Inc., for slaughter. (9 C.F.R.
§ 88.4(c).)

14.0n or about September 30, 2003, William Richardson shipped one
horse, backtag number USAP 5600, with a serious leg injury, in
commercial transportation to Dallas Crown, Inc., for slaughter. (9 C.F.R.
§ 88.4(c).)

15.0n or about October 7, 2003, William Richardson shipped 47
horses in commercial transportation to Dallas Crown, Inc., for slaughter
without a properly completed owner-shipper certificate. (9 C.F.R. §
88.4(a)(3).)

16.0n or about October 7, 2003, William Richardson shipped three
horses in obvious physical distress in commercial transportation to
Dallas Crown, Inc., for slaughter, without obtaining veterinary assistance
as soon as possible from an equine veterinarian. (9 C.F.R. § 88.4(b)(2).)

17.0n or about October 7, 2003, William Richardson shipped three
injured horses in commercial transportation to Dallas Crown, Inc., for
slaughter. (9 C.F.R. § 88.4(c).)

18.0n or about October 7, 2003, William Richardson shipped
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47 horses in commercial transportation to Dallas Crown, Inc., for
slaughter, and, upon arrival at Dallas Crown, Inc., failed to allow a
United States Department of Agriculture representative access to one
roan mare for the purpose of examination. (9 C.F.R. § 88.5(a)(3).)

19.0n or about October 21, 2003, William Richardson shipped 14
horses in commercial transportation to Dallas Crown, Inc., for slaughter
without a properly completed owner-shipper certificate. (9 C.F.R. §
88.4(2)(3).)

20.0n or about October 21, 2003, William Richardson shipped one
injured horse, backtag number USAY 5161, in commercial transportation
to Dallas Crown, Inc., for slaughter. (9 C.F.R. § 88.4(c).)

21.0n or about January 27, 2004, William Richardson shipped
43 horses in commercial transportation to Dallas Crown, Inc., for
slaughter without backtags. (9 C.F.R. § 88.4(a)(2).)

22.0n or about January 27, 2004, William Richardson shipped 43
horses in commercial transportation to Dallas Crown, Inc., for slaughter
without an owner-shipper certificate. ~William Richardson initially
shipped these 43 horses from their point of origin to his establishment in
Whitesboro, Texas, without an owner-shipper certificate; William
Richardson subsequently shipped the 43 horses from Whitesboro, Texas,
to Dallas Crown. Inc. (9 C.F.R. § 88.4(a)(3).)

23.0n or about January 27, 2004, William Richardson shipped 43
horses in commercial transportation to Dallas Crown, Inc., for slaughter
without an owner-shipper certificate. ~William Richardson initially
shipped these 43 horses from their point of origin to his establishment in
Whitesboro, Texas; William Richardson subsequently shipped the
43 horses from Whitesboro, Texas, to Dallas Crown. Inc., without
preparing a second owner-shipper certificate. (9 C.F.R. § 88.4(b)(4).)

24.0n or about January 27, 2004, William Richardson shipped one
horse, an Appaloosa, which was blind in both eyes, in commercial
transportation to Dallas Crown, Inc., for slaughter with other horses.
(9 C.F.R. § 88.4(c).)

25.0n or about February 1, 2004, William Richardson shipped 28
horses in commercial transportation to Dallas Crown, Inc., for slaughter
without a properly completed owner-shipper certificate. (9 C.F.R. §
88.4(2)(3).)
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26.0n or about June 30, 2004, William Richardson shipped 12 horses
in commercial transportation to Dallas Crown, Inc., for slaughter without
a properly completed owner-shipper certificate. (9 C.F.R. § 88.4(a)(3).)

27.0n or about November 23, 2004, William Richardson shipped
42 horses in commercial transportation to Dallas Crown, Inc., for
slaughter without backtags. (9 C.F.R. § 88.4(a)(2).)

28.0n or about November 23, 2004, William Richardson shipped 42
horses in commercial transportation to Dallas Crown, Inc., for slaughter
without an owner-shipper certificate. (9 C.F.R. § 88.4(a)(3).)

Conclusions of Law

1. On or about August 26, 2003, January?27, 2004, and
November 23, 2004, William Richardson shipped a total of 86 horses in
commercial transportation to Dallas Crown, Inc., for slaughter without
backtags, in violation of 9 C.F.R. § 88.4(a)(2).

2. On or about August 26, 2003, September 16, 2003, September 30,
2003, October 7, 2003, October 21, 2003, February 1, 2004, and June 30,
2004, William Richardson shipped a total of 179 horses in commercial
transportation to Dallas Crown, Inc., for slaughter without properly
completed owner-shipper certificates, in violation of 9 C.F.R. §
88.4(a)(3).

3. On or about August 26, 2003, September 30, 2003, October 7,
2003, October 21, 2003, and January 27, 2004, William Richardson
failed to handle a total of nine horses in commercial transportation to
Dallas Crown, Inc., for slaughter as expeditiously and carefully as
possible in a manner that did not cause unnecessary discomfort, stress,
physical harm, or trauma to the horses, in violation of 9 C.F.R. § 88.4(c).

4. On or about August 26, 2003, and October 7, 2003, William
Richardson shipped a total of four horses in obvious physical distress in
commercial transportation to Dallas Crown, Inc., for slaughter, without
obtaining veterinary assistance as soon as possible from an equine
veterinarian, in violation of 9 C.F.R. § 88.4(b)(2).

5. On or about September 16, 2003, William Richardson shipped 17
horses in commercial transportation to Dallas Crown, Inc., for slaughter.
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William Richardson arrived at Dallas Crown, Inc., outside normal
business hours, unloaded the 17 horses, left Dallas Crown, Inc.’s
premises, and failed to return to Dallas Crown, Inc.’s premises to meet
the United States Department of Agriculture representative upon his
arrival, in violation of 9 C.F.R. § 88.5(b).

6. On or about October 7, 2003, William Richardson shipped
47 horses in commercial transportation to Dallas Crown, Inc., for
slaughter, and, upon arrival at Dallas Crown, Inc., failed to allow a
United States Department of Agriculture representative access to one
horse for the purpose of examination, in violation of 9 C.F.R. §
88.5(2)(3).

7. On or about January 27, 2004, and November 23, 2004, William
Richardson shipped a total of 85 horses in commercial transportation to
Dallas Crown, Inc., for slaughter without an owner-shipper certificate, in
violation of 9 C.F.R. § 88.4(a)(3).

8. On or about January 27, 2004, William Richardson shipped 43
horses in commercial transportation to Dallas Crown, Inc., for slaughter
without an owner-shipper certificate. William Richardson initially
shipped these 43 horses from their point of origin to his establishment in
Whitesboro, Texas, and subsequently shipped the 43 horses from
Whitesboro, Texas, to Dallas Crown. Inc., without preparing a second
owner-shipper certificate, in violation of 9 C.F.R. § 88.4(b)(4).

Sanction

The Commercial Transportation of Equine for Slaughter Act
authorizes the Secretary of Agriculture to “establish and enforce
appropriate and effective civil penalties.”'® The Regulations provide that
the Secretary of Agriculture “is authorized to assess civil penalties of up
to $5,000 per violation of any of the regulations in [9 C.F.R. pt. 88].”"

167 U.S.C. § 1901 (note).
79 CFR. §88.6.

Cont.
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The preamble of the final rulemaking document promulgating 9 C.F.R.
pt. 88 states the amount of the civil penalty is to be based on the severity
of the violations and the history of the owner/shipper’s compliance with
the Regulations.'®

I find extremely severe William Richardson’s failures: (1) on
August 26, 2003, and October 7, 2003, to obtain veterinary assistance for
four horses in obvious physical distress, in violation of 9 C.F.R. §
88.4(b)(2); and (2) on August 26, 2003, September 30, 2003, October 7,
2003, October 21, 2003, and January 27, 2004, to handle nine horses as
expeditiously and carefully as possible in a manner that does not cause
unnecessary discomfort, stress, physical harm, or trauma, in violation of
9C.F.R. § 88.4(c). The Commercial Transportation of Equine for
Slaughter Act and the Regulations are designed to assure the humane
transportation of equines for slaughter. Each of Mr. Richardson’s
violations of 9 C.F.R. § 88.4(b)(2) and (c) strikes at the heart of the
Commercial Transportation of Equine for Slaughter Act and the
Regulations. I also find extremely severe Mr. Richardson’s October 7,
2003, failure to allow a United States Department of Agriculture
representative access to a horse for the purpose of examination, in
violation of 9 C.F.R. § 88.5(a)(3). This violation thwarts the Secretary of
Agriculture’s ability to carry out the purposes of the Commercial
Transportation of Equine for Slaughter Act and the Regulations. 1 find
less severe, but still very significant, Mr. Richardson’s September 16,
2003, failure, after delivering 17 horses outside of normal business
hours, to return to Dallas Crown, Inc.’s premises to meet the United
States Department of Agriculture representative upon his arrival, in
violation of 9 C.F.R. § 88.5(b). I find less severe, but nonetheless
significant, Mr. Richardson’s numerous failures to have each horse
transported in commercial transportation to Dallas Crown, Inc.,
accompanied by a complete and accurate owner-shipper certificate, in

'8 66 Fed. Reg. 63,606 (Dec. 7, 2001).
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violation of 9 C.F.R. § 88.4(a)(3) and to apply a United States
Department of Agriculture backtag to each horse prior to the commercial
transportation of the horse to Dallas Crown, Inc., in violation of 9 C.F.R.
§ 88.4(a)(2).

I also find William Richardson’s ongoing pattern of violations during
the period from on or about August26, 2003, through on or about
November 23, 2004, establishes a history of previous violations for the
purposes of the Regulations.

The United States Department of Agriculture’s current sanction
policy is set forth in /n re S.S. Farms Linn County, Inc. (Decision as to
James Joseph Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497
(1991), aff’d, 991 F.2d 803, 1993 WL 128889 (9th Cir. 1993) (not to be
cited as precedent under 9th Circuit Rule 36-3):

[T]he sanction in each case will be determined by examining the
nature of the violations in relation to the remedial purposes of the
regulatory statute involved, along with all relevant circumstances,
always giving appropriate weight to the recommendations of the
administrative officials charged with the responsibility for
achieving the congressional purpose.

The recommendations of administrative officials charged with the
responsibility for achieving the congressional purpose of the regulatory
statute are highly relevant to any sanction to be imposed and are entitled
to great weight in view of the experience gained by administrative
officials during their day-to-day supervision of the regulated industry.

The Administrator appealed the $30,000 civil penalty assessed by the
Chief ALJ. I find the reasoning of the Chief ALJ in determining the
amount of the civil penalty to be erroneous. I conclude 9 C.F.R. § 88.6
provides the Secretary of Agriculture may assess a maximum civil
penalty of $5,000 for each violation of the Regulations and the Secretary
of Agriculture may assess the maximum civil penalty for each violation
that affects a single equine. I have consistently held under the Animal
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Welfare Act'® that an ongoing pattern of violations over a period of time
establishes a violator’s “history of previous violations,” even if the
violator has not been previously found to have violated the Animal
Welfare Act.” 1 find no reason to treat an ongoing pattern of violations
under the Commercial Transportation of Equine for Slaughter Act any
differently than I treat an ongoing pattern of violations under the Animal
Welfare Act. Therefore, I conclude William Richardson’s ongoing
pattern of violations during the period from on or about August 26, 2003,
through on or about November 23, 2004, establishes Mr. Richardson’s
history of a failure to comply with the Regulations. Finally, I reject the
Chief ALJ’s conclusion that a civil penalty otherwise warranted in law
and justified by the facts must be reduced because an agency official
could have initiated an enforcement action prior to the date the action
was actually initiated. The decision of whether and when an agency
must exercise its enforcement powers is left to agency discretion, except
to the extent determined by Congress.”’ Congress has not mandated the
timing of enforcement actions under Commercial Transportation of
Equine for Slaughter Act.  Moreover, neither the Commercial
Transportation of Equine for Slaughter Act nor the Regulations makes

197 U.8.C. §§ 2131-2159.

2 In re Jerome Schmidt, _ Agric. Dec. __, slip op. at 55 (Mar. 26, 2007); In re
Karen Schmidt, 65 Agric. Dec. 971, 984, slip op. at 17 (2006); In re For The Birds, Inc.,
64 Agric. Dec. 306, 359 (2005).

2 See Heckler v. Chaney, 470 U.S. 821, 831 (1985); United States v. Batchelder, 442
U.S. 114, 123-24 (1979); United States v. Nixon, 418 U.S. 683, 693 (1974); Vaca v.
Sipes, 386 U.S. 171, 182 (1967); Confiscation Cases, 74 U.S. (7 Wall.) 454 (1869);
Sierra Club v. Whitman, 268 F.3d 898, 902-03 (9th Cir. 2001); Massachusetts Pub.
Interest Research Group v. U.S. Nuclear Regulatory Comm’n, 852 F.2d 9, 14-19 (1st Cir.
1988); Harmon Cove Condominium Ass'n, Inc. v. Marsh, 815 F.2d 949, 952-53 (3d Cir.
1987).
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relevant the timing of the filing of a complaint to the determination of the
appropriate civil penalty.

The Administrator seeks assessment of an $85,000 civil penalty
against William Richardson.” I find Mr. Richardson committed at least
408 violations of the Regulations. After examining all the relevant
circumstances, in light of the United States Department of Agriculture’s
sanction policy, and taking into account the severity of Mr. Richardson’s
violations and Mr. Richardson’s history of compliance with the
Regulations, the remedial purposes of the Commercial Transportation of
Equine for Slaughter Act, and the recommendations of the administrative
officials, I conclude assessment of a $77,825 civil penalty is appropriate
and necessary to ensure Mr. Richardson’s compliance with the
Regulations in the future, to deter others from violating the Commercial
Transportation of Equine for Slaughter Act and the Regulations, and to
fulfill the remedial purposes of the Commercial Transportation of Equine
for Slaughter Act.®

For the foregoing reasons, the following Order is issued.

ORDER

2 Complainant’s Proposed Findings of Fact, Conclusions, Brief and Order In
Support Thereof at 67-74.

23 1 assess William Richardson: (1) a $5,000 civil penalty for each of the four horses
for which he failed to obtain veterinary assistance and for each of the nine horses which
he failed to handle as expeditiously and carefully as possible, in violation of 9 C.F.R. §
88.4(b)(2), (c); (2)a $2,500 civil penalty for his failure to allow a United States
Department of Agriculture representative access to a horse for the purpose of
examination, in violation of 9 C.F.R. § 88.5(a)(3); (3) a $500 civil penalty for his failure,
after delivering horses outside of normal business hours, to return to the slaughtering
facility premises, in violation of 9 C.F.R. § 88.5(b); (4) a $2,150 civil penalty for his
failure to apply United States Department of Agriculture backtags to 86 horses, in
violation of 9 C.F.R. § 88.4(a)(2); and (5) a $7,675 civil penalty for his failure to have
307 horses accompanied by complete and accurate owner-shipper certificates, in
violation of 9 C.F.R. § 88.4(a)(3).
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William Richardson is assessed a $77,825 civil penalty. The civil
penalty shall be paid by certified check or money order payable to the
Treasurer of the United States and sent to:

United States Department of Agriculture
APHIS Field Servicing Office
Accounting Section

P.O. Box 3334

Minneapolis, Minnesota 55403

Payment of the civil penalty shall be sent to, and received by, the
United States Department of Agriculture, APHIS Field Servicing Office,
Accounting Section, within 60 days after service of this Order on
William Richardson. William Richardson shall indicate on the certified
check or money order that payment is in reference to A.Q. Docket No.
05-0012.
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COURT DECISION

PEOPLE FOR THE ETHICAL TREATMENT OF ANIMALS v.
USDA.

Civil Action No. 06-930 (RMC).

Filed June 11, 2007.

(Cite as 2007 WL 1720136).

AWA - FOIA - Summary judgment appropriate — Exemptions.

People for the Ethical Treatment of Animals (PETA) challenged USDA’s denial of their
FOIA request in several cases. Challenges to FOIA requests are properly handled in a
summary judgement setting. The Agency must release records unless one of nine
exceptions applies. PETA’s challenge was not rendered moot because the agency
acquiesced and provided the requested information in a largely unredacted form. But the
case may be moot if the Agency can demonstrate that the activity complained of is not
likely to be repeated. The public’s right to have access to agency activities, legal or
otherwise, does not necessarily include the knowledge of the identity of the agency
employee. If the Agency envokes Exemption 7(C), [law enforcement purposes], the
Court may require a balancing of public interest against privacy interest. The Court
discussed the Agency’s rational for redaction under 5 U.S.C. 522(b).

MEMORANDUM OPINION
ROSEMARY M. COLLYER, United States District Judge.

The People for the Ethical Treatment of Animals (“PETA”) filed this
case under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552,
against the U.S. Department of Agriculture (“USDA”). PETA seeks
release of (1) the redacted portions of documents related to the identity of
inspectors who allegedly engaged in misconduct while inspecting a
slaughterhouse operated by AgriProcessors, Inc. (“AgriProcessors”™); (2)
a CD recording of a witness’s phone call to USDA regarding the tiger
attack on performer Roy Horn; and (3) the redacted portion of affidavits
naming the location where alleged Animal Welfare Act violations by
Law Enforcement Military Ammunition Sales took place. PETA also
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alleges that USDA violated the Administrative Procedure Act (“APA”),
5 U.S.C. § 706, through its alleged practice of withholding witness
statements in their entirety instead of merely redacting the names of the
witnesses. USDA filed a motion to dismiss or for summary judgment
asserting that the information withheld was not subject to disclosure
under FOIA and PETA has failed to state an APA claim. PETA filed a
cross-motion for summary judgment. As explained below, the Court will
grant in part and deny in part the parties’ motions.

I. BACKGROUND FACTS

PETA is an animal protection organization dedicated to ending
cruelty to animals. Am. Compl. R As part of its mission, PETA monitors
USDA’s enforcement activities and advocates for stronger protection for
animals through enforcement of the Animal Welfare Act, 7 U.S.C. §§
2131-2159, and the Humane Methods of Livestock Slaughter Act, 7
U.S.C. §§ 1901-1906.1d. R 1 & 3. PETA regularly requests information
from USDA regarding investigations and conveys this information to the
public. /d. R In this action, PETA challenges the USDA’s response to
three FOIA requests.'

' PETA originally alleged a fourth claim, that USDA improperly withheld records
responsive to PETA’s April 6, 2005 request related to the death of two elephants from the
Culpepper and Merriweather Circus. Am. Compl. _ 13; Joint Rule 16.3 Report, filed
Sept. 11, 2006. USDA in its motion to dismiss or for summary judgment detailed its
search for these records, described its release of records, and explained its reasons for
withholding certain information pursuant to various FOIA exemptions. PETA did not
contradict USDA’s motion on this issue, and thus it is conceded.”It is well understood in
this Circuit that when a plaintiff files an opposition to a motion to dismiss addressing
only certain arguments raised by the defendant, a court may treat those arguments that the
plaintiff failed to address as conceded.” Hopkins v. Women’s Div., General Bd. of Global
Ministries, 238 F.Supp.2d 174, 178 (D.D.C.2002) (citing FDIC v. Bender, 127 F.3d 58,
67-68 (D.C.Cir.1997)).
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First, on June 28, 2005, PETA submitted a FOIA request to Animal
and Plant Health Inspection Service (“APHIS”), a component of USDA,
seeking APHIS’s final report concerning a white tiger’s mauling of
performer Roy Horn during the Las Vegas show “Siegfried and Roy.”
Am. Compl. R; Def.’s Mem. of P. & A. in Supp. of Mot. to Dismiss or
for Summ. J. (“Def.”’s Mem.”) Ex 1, Decl. of Lesia Banks (“Banks Decl
) R On July 14, 2005, APHIS disclosed to PETA portions of the
report. Am. Comp. R; Banks Decl. R APHIS withheld several supporting
affidavits, citing the personal privacy provisions set forth in FOIA
Exemptions 6 and 7(C), 5 U.S.C. § 552(b)(6) & (7)(C). Am. Compl. R.
APHIS also withheld a CD recording of a telephone message from a
witness regarding the tiger attack. /d.

Second, PETA submitted a FOIA request on August 15, 2005,
seeking a copy of USDA’s report of the investigation regarding the
alleged violation of the Animal Welfare Act by Law Enforcement
Military Ammunition Sales (“Le Mas™)./d. R.PETA alleges that Le Mas,
an ammunition distributor, shot and killed pigs to demonstrate the
efficacy of its bullets to U.S. military and law enforcement agencies. /d.
On January 12, 2006, USDA released responsive records but withheld
two witness affidavits under FOIA Exemptions 5, 6, and 7(C), 5 U.S.C. §
552(b)(5), (6) & (7)(C).Id. R;see also Banks Decl. R.

Third, on October 26, 2005, PETA submitted a FOIA request to the
Office of Inspector General (“OIG”), USDA, seeking the OIG’s report of
the investigation of AgriProcessors related to alleged violations of the

*The Banks Declaration is the statement of Lesia M. Banks. Ms. Banks is employed
by USDA as the Director of the Freedom of Information and Privacy Act Staff,
Legislative and Public Affairs, in APHIS.

 PETA originally made this request on July 7, 2005, but was told that documents
could not be provided because the documents related to an open investigation. PETA then
made this same request again on October 26, 2005, after the investigation had closed.
Def.’s Mem. Ex. 3, MacNeil Decl. 5, 12-13.
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Humane Methods of Livestock Slaughter Act. Am. Compl. R. OIG
released some responsive records on February 28, 2006, but withheld
thirteen witness statements, alleging they were exempt from disclosure
under the Privacy Act, §§ 552a(j)(2) and 552a(k)(2).1d.

PETA appealed the partial denials of its four FOIA requests. Id. R 14,
18, 21, 23.1t did not receive a response within twenty days, and as a
result, PETA filed this lawsuit on May 17, 2006. Id. R.PETA then filed a
two-count First Amended Complaint on June 15, 2006. In count one,
PETA challenges the USDA’s response to the FOIA requests described
above. Id. R 27-29.In count two, PETA alleges a claim under the APA
contending that USDA has an arbitrary practice or policy of withholding
witness statements in their entirety, instead of releasing them with
personal information redacted. /d. R 30-31.PETA’s First Amended
Complaint seeks declaratory and injunctive relief.* Id., Prayer for Relief
at 10.

Subsequently, on July 17, 2006, APHIS released the witness
statements and affidavits relating to the tiger attack and the Le Mas
ammunition testing described above, but redacted the names and
personal identifying information pursuant to Exemptions 6 and 7(C).
Def’’s Mem. Ex. 1, Banks Decl. R 13-15; idEx. 2, Vaughn
Index.’APHIS continued to withhold in its entirety the CD audio

* PETA asks that the Court declare that USDA violated FOIA by improperly
withholding records; that USDA violated the APA by adopting a policy and practice of
withholding entire witness affidavits and statements; and that the Court order USDA to
release the requested records.

The D.C. Circuit’s decision in Vaughn v. Rosen, 484 F.2d 820 (D.C.Cir.1973)
requires agencies to prepare an itemized index correlating each withheld document, or
portion thereof, with a specific FOIA exemption and the agency’s nondisclosure
justification.



9% ANIMAL WELFARE ACT

recording regarding the tiger attack. Def.’s Mem. Ex. 1, Banks Decl. R.
On July 14, 2006, OIG released the witness statements and report
relating to the AgriProcessors investigation, but also redacted the names
and personal identifying information pursuant to Exemptions 6 and 7(C).
Def.’s Mem. Ex. 3, MacNeil Decl. R.

USDA filed a motion to dismiss or for summary judgment arguing
that it has fully and adequately complied with PETA’s FOIA requests
and that PETA does not have a viable APA claim. PETA filed a
cross-motion for summary judgment. The motions are fully briefed and
ready for decision.

II. STANDARD OF REVIEW

In presenting its motion to dismiss or for summary judgment, USDA
relies on information outside the pleadings, such as the Banks and
MacNeil declarations and the Vaughn Index. Because matters outside the
pleadings are presented, the Court must treat the motion as one for
summary judgment under Rule 56.Fed.R.Civ.P. 12(b)(6).

Under Rule 56 of the Federal Rules of Civil Procedure, summary
judgment must be granted when “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of
law.”Fed.R.Civ.P. 56(¢c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
247 (1986); see also Diamond v. Atwood, 43 F.3d 1538, 1540
(D.C.Cir.1995). Moreover, summary judgment is properly granted
against a party who “after adequate time for discovery and upon motion
... fails to make a showing sufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear
the burden of proof at trial.”Celotex Corp. v. Catrett, 477 U.S. 317, 322
(1986).

In ruling on a motion for summary judgment, the court must draw all
justifiable inferences in the nonmoving party’s favor and accept the
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nonmoving party’s evidence as true. Anderson, 477 U.S. at 255. A
nonmoving party, however, must establish more than “the mere existence
of a scintilla of evidence” in support of its position. /d. at 252.In
addition, the nonmoving party may not rely solely on allegations or
conclusory statements. Greene v. Dalton, 164 F.3d 671, 675
(D.C.Cir.1999). Rather, the nonmoving party must present specific facts
that would enable a reasonable jury to find in its favor. /d. at 675.1f the
evidence “is merely colorable, or is not significantly probative, summary
judgment may be granted.”Anderson, 477 U.S. at 249-50 (citations
omitted).

FOIA cases are typically and appropriately decided on motions for
summary judgment. Miscavige v. IRS, 2 F.3d 366, 368 (11th Cir.1993);
Rushford v. Civiletti, 485 F.Supp. 477, 481 n. 13 (D .D.C.1980). In a
FOIA case, the Court may award summary judgment solely on the basis
of information provided by the department or agency in declarations
when the declarations describe “the documents and the justifications for
nondisclosure with reasonably specific detail, demonstrate that the
information withheld logically falls within the claimed exemption, and
are not controverted by either contrary evidence in the record nor by
evidence of agency bad faith.”Military Audit Project v. Casey, 656 F.2d
724, 738 (D.C.Cir.1981); see also Gallant v. NLRB, 26 F.3d 168, 171
(D.C.Cir.1994). An agency must demonstrate that “each document that
falls within the class requested either has been produced, is
unidentifiable, or is wholly [or partially] exempt from the Act’s
inspection requirements.”Goland v. CIA, 607 F.2d 339, 352
(D.C.Cir.1978) (internal citation and quotation marks omitted). An
agency’s declarations are accorded “a presumption of good faith, which
cannot be rebutted by purely speculative claims about the existence and
discoverability of other documents.”SafeCard Services v. SEC, 926 F.2d
1197, 1200 (D.C.Cir.1991) (internal citation and quotation marks
omitted).

II1. ANALYSIS
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A. Personal Privacy Under FOIA Exemptions 6 and 7(C)

Under FOIA, federal agencies must release agency records upon
request, unless one of nine exemptions applies. 5 U.S.C. § 552.
“[D]isclosure, not secrecy, is the dominant objective of the Act.”Dep’t of
the Air Force v. Rose, 425 U.S. 352, 361 (1976). Even though FOIA
“strongly favors prompt disclosure, its nine enumerated exemptions are
designed to protect those legitimate governmental and private interests
that might be harmed by release of certain types of information.” August
v. FBI, 328 F.3d 697, 699 (D.C.Cir.2003) (internal quotation marks
omitted). The exemptions should be narrowly construed. Dep 't of Justice
v. Tax Analysts, 492 U.S. 136, 151 (1989).

To prevail in a FOIA case, the plaintiff must show that an agency has
(1) improperly (2) withheld (3) agency records. Tax Analysts, 492 U.S. at
142. If the agency believes that an exemption applies, the agency still is
required to disclose “any reasonably segregable portion of the record”
that is not exempt from disclosure. PETA complains that APHIS and
OIG improperly redacted information that was not exempt from release.
USDA contends that because the personal privacy provision set forth in
FOIA Exemptions 6 and 7(C) applies, APHIS and OIG properly
withheld information.

Exemption 6 permits an agency to withhold from disclosure
“personnel and medical files and similar files” if their disclosure would
“constitute a clearly unwarranted invasion of personal privacy.”5 U.S.C.
§ 522(b)(6) (emphasis added). Exemption 7(C) also exempts disclosure
of information based on privacy concerns by permitting an agency to
withhold from disclosure information that is “compiled for law
enforcement purposes, but only to the extent that the production of such
law enforcement records or information could reasonably be expected to
constitute an unwarranted invasion of personal privacy.”5 U.S.C. §
522(b)(7)(C) (emphasis added). Unlike Exemption 6, which allows
nondisclosure only when a document would constitute a “clearly”
unwarranted invasion of privacy, Exemption 7(C) does not require a
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balance tipped in favor of disclosure. Stern v. FBI, 737 F.2d 84, 91
(D.C.Cir.1984). While USDA cites both exemptions, its motion relies on
the broader exemption, Exemption 7(C).

Generally, government employees and officials, especially law
enforcement personnel, have a privacy interest in protecting their
identities because disclosure “could subject them to embarrassment and
harassment in the conduct of their official duties and personal
affairs.”Halpern v. FBI, 181 F.3d 279,296-97 (2d Cir.1999)° .’[A]n
employee has at least a minimal privacy interest in his or her
employment history and job performance evaluations. That privacy
interest arises in part from the presumed embarrassment or stigma
wrought by negative disclosures. But it also reflects the employee’s more
general interest in the nondisclosure of diverse bits and pieces of
information, both positive and negative, that the government, acting as
an employer, has obtained and kept in the employee’s personnel
file.”Stern, 737 F.2d at 91 (citations omitted).

To determine whether an agency has properly invoked the personal
privacy exemption, the court must balance the public interest in
disclosure against the privacy interest the exemption is intended to
protect. Dep’t of Justice v. Reporters Comm. for Freedom of the Press,
489 U.S. 749, 776 (1989) (balancing test applies to Exemption 7(C)); see
also Dep’t of State v. Ray, 502 U.S. 164, 175 (1991) (balancing test
applies to Exemption 6). In applying this balancing test, courts consider
the nature of the document at issue and the document’s relation to the
core purpose of FOIA, that is, “to open agency action to the light of

® Individuals have an even stronger privacy interest insofar as the material suggests
that they were at some time subject to criminal investigation. Halpern, 181 F.3d at 297
(citing Reporters Comm., 489 U.S. at 767)); Stern, 737 F.2d at 92. Further, innocent
parties whose names appear in law enforcement records are entitled to the highest degree
of privacy. Iglesias v.. CIA, 525 F.Supp. 547, 563 (D.D.C.1981).
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public scrutiny.”Reporters Comm., 489 U.S. at 774. The purpose of
FOIA “is not fostered by disclosure of information about private citizens
that is accumulated in various governmental files but that reveals little or
nothing about an agency’s own conduct.”/d. at 773.Thus, in Reporters
Committee, the Supreme Court held that Exemption 7(C) protected from
disclosure the FBI rap sheets of individuals accused of improperly
obtaining defense contracts through a corrupt Congressman. The Court
explained that while there was some public interest in obtaining the
information, disclosure would not fall within the central purpose of
FOIA because it would reveal nothing about the behavior of the
Congressman or the Department of Defense. /d. at 774.

In O’Keefe v. Dep’t of Defense, 463 F.Supp.2d 317 (E.D.N.Y.20006),
the court balanced the privacy interest that government employees have
in protecting their identities against the public interest in disclosure. In
that case, an Army soldier sought the disclosure of the names and other
identifying information that had been redacted from documents the
soldier had received pursuant to a FOIA request. The information
redacted could be used to identify Department of Defense employees
who had investigated the soldier’s allegations of misconduct by his
commanding officers. Because release of the identities of the Department
of Defense employees could subject them to harassment or
embarrassment and because the release of the names would “shed little,
if any, light on how the DOD conducted [the] investigation” of alleged
misconduct, the court found that the information was exempt from
disclosure under Exemption 7(C)./d. at 324.

1. Release of Inspectors’ Identities

PETA contends that USDA should disclose the names of the federal
inspectors stationed at an AgriProcessors kosher slaughter facility.
According to an OIG report, Food Safety Inspection Service (FSIS)
inspectors observed the inhumane slaughter of cattle and did nothing to
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stop it. P1.”’s Mem. in Supp. of P1.’s Mot. for Summ. J. and in Opp’n to
Def.’s Mot. (“Pl.’s Mem.”) Ex. 48, OIG Report.” The report further
found that certain inspectors accepted meat products from
AgriProcessors’ employees and “engaged in other acts of
misconduct.”/d. at 2. OIG discussed the investigation with an Assistant
U.S. Attorney (“AUSA”) for the Northern District of Iowa; the AUSA
declined to prosecute. /d. According to a news report, as a result of this
investigation USDA suspended one of its inspectors and gave warning
letters to two others. Pl.’s Mem. Ex. 46, Donald G. McNeil, Jr., Inquiry
Finds Lax Federal Inspections at Kosher Meat Plant, N.Y. Times, Mar.
10, 2006. Relying on Stern, 737 F.2d 84, PETA argues that the identity
of the inspectors should be released because the public has an overriding
interest in knowing how USDA employees are performing their jobs.

PETA reads Stern too broadly. In Stern, the plaintiff sought
disclosure of the names of three FBI employees who were investigated in
connection with an alleged cover-up of illegal FBI surveillance of
political activists. Id. at 86.The FBI had withheld the identities of its
employees pursuant to the privacy provision of Exemptions 6 and
7(C).Id. The D.C. Circuit explained that in determining whether the
privacy exemption applied, the court must consider both the level of
responsibility held by the federal employee and the activity for which the
employee had been censured. /d. at 92.Thus, although the public has an
interest in knowing that a government investigation was comprehensive
and that disciplinary measures were adequate, the court held that the FBI
was not required to disclose the identity of two low-level employees who
were not directly responsible for the alleged cover-up, but were only

" PETA alleges that AgriProcessors slaughtered cattle inhumanely. According to a
news report, after cattle were cut by a Rabbi pursuant to kosher slaughter methods, other
workers pulled out the animals’ tracheas with a hook to speed bleeding. P1.’s Mem. Ex.
46, Donald G. McNeil, Jr., Inquiry Finds Lax Federal Inspections at Kosher Meat Plant,
N.Y. Times, Mar. 10, 2006.
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culpable for inadvertence and negligence. /d. at 92-93.The court stated,
“[w]hile ... the public has a strong interest in the airing of the FBI’s
unlawful and improper activities, we find that the public interest in
knowing the identities of employees who became entwined inadvertently
in such activities is not as great.”’/d. at 93.In contrast, the Circuit held
that the identity of a higher-level official had to be disclosed. The official
was a Special Agent in Charge who was found to have participated
knowingly and deliberately in the cover-up. Id. Applying the balancing
test, the court held that “[t]he public has a great interest in being
enlightened about ... malfeasance by this senior FBI official-an action
called “intolerable” by the FBI-an interest that is not outweighed by his
own interest in personal privacy.”/d. at 94.

More recently, the D.C. Circuit distinguished Stern in a case where
the court did not require the release of records relating to the alleged
criminal conduct of an AUSA. In Jefferson v. Dep 't of Justice, 284 F.3d
172 (D.C.Cir.2002), the court emphasized that the Stern court only
required the release of the identity of a high-level official in the midst of
a well-publicized scandal. In contrast, the court held in Jefferson that
Exemption 7(C) protected from disclosure Department of Justice Office
of Professional Responsibility records relating to the investigation into
an AUSA’s alleged criminal wrongdoing. The court found that the
AUSA was not a high-level official and that the public interest in
knowing about the AUSA’s prosecution of an individual was not
comparable to the public interest in the scandal in Stern. 284 F.3d at 180.

At issue in this case is the identity of low-level FSIS inspectors who
engaged in misconduct in performing slaughterhouse inspections. Unlike
Stern, the facts of this case do not present high-level employees or a
well-publicized scandal. The inspectors have a privacy interest in records
relating to disciplinary action against them, and disclosure of such
records could subject them to embarrassment or harassment. Halpern,
181 F.3d at 296-97;Stern, 737 F.2d at 91. Moreover, disclosure of this
information would not serve FOIA’s purpose since it would do little to
shed light on the activities of the USDA. PETA already has information
related to how the USDA inspectors performed their duties and how they
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were disciplined. Release of the identities of the inspectors would not
add to this in any meaningful way. See O Keefe, 463 F.Supp.2d at 324
(release of identities of investigators would do little to demonstrate how
the DOD conducted the investigation). Thus, the identity of the FSIS
inspectors in this case is exempt from disclosure under Exemption 7(C).

2. CD Recording of Witness’s Telephone Call

PETA also seeks release of a CD audio recording of a witness’s
phone call to the USDA regarding the tiger attack on Roy Horn. USDA
contends that the entire CD is exempt from disclosure based on the
privacy interest of the caller because the caller could be identified by the
sound of his/her voice. USDA further alleges that the information on the
CD reveals nothing about USDA activities. Because the witness’s
privacy interest outweighs the public interest in disclosure, USDA claims
the CD was exempt from disclosure. PETA contends that USDA’s
conclusory assertion that the CD does not relate to agency activities is
insufficient to support a claim of exemption. The Court cannot determine
based on the information before it whether the recording relates in any
way to agency activities. Accordingly, USDA shall submit the CD
recording to the Court for an in camera review.

3. Le Mas Location Information

PETA complains that USDA has redacted from affidavits the name of
the state where the Le Mas ammunition testing on pigs took place. See
Pl’s Mem. Exs. 42 & 43. USDA has not cited a reason for such
non-disclosure. Although USDA explained in its Vaughn Index that it
redacted the names of federal employees and the names and addresses of
persons being investigated, information that PETA does not seek with
respect to the Le Mas claim, USDA does not acknowledge that it also
redacted the information regarding the location of the incident being
investigated. USDA does not address this issue in its motion to dismiss
or for summary judgment or in its response to PETA’s cross-motion.
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Because USDA has not met its burden of showing that an exemption
applies, the Court will require USDA to disclose this information. See
Goland, 607 F.2d at 352 (agency must demonstrate that each document
requested either has been produced, is unidentifiable, or is exempt).

B. APA Claim

PETA contends that USDA acted in an arbitrary and capricious
manner in violation of the APA by “adopting a policy and practice of
withholding, under FOIA Exemption 6, FOIA Exemption 7(C), and the
Privacy Act, witness affidavits and statements gathered as part its
investigations of possible violations of ... statutes administered by the
agency....” Am. Compl. R. PETA alleges that Ms. Banks, Director of the
Freedom of Information and Privacy Act Staff of APHIS, explained at a
March 15, 2006, meeting with animal protection groups that she had
changed practices put in place by her predecessor and that now APHIS
redacted entire witness statements to protect the privacy of the witness.
Pl.’s Statement of Facts R 58-59. After PETA filed this suit, USDA
released the witness statements and affidavits that PETA sought in its
FOIA requests, with identifying information redacted.®

The APA authorizes judicial review only when the challenged agency
action is final and when there is no other adequate remedy. 5 U.S.C. §§
703-704; see also Bowen v. Massachusetts, 487 U.S. 879, 903 (1988)
(APA does not provide additional remedies where adequate remedies are
already provided). Thus, an APA claim is precluded where a remedy
under FOIA is available.Sierra Club v. Dep’t of Interior, 384 F.Supp.2d
1,30 (D.D.C.2004).

PETA contends that it may proceed under the APA because it is
seeking prospective injunctive relief; it seeks an order from the Court

8 PETA asserts that it was required to expend considerable resources to file appeals
and to file this suit in order to obtain these documents. Kettler Decl. 13 & 24.
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precluding USDA from withholding the statements in their entirety in the
future. USDA contends that it does not have a policy or practice of
withholding witness statements in their entirety. In support of this
contention, USDA submitted the Declaration of Ms. Banks on behalf of
APHIS and the Supplemental Declaration of Ms. MacNeil on behalf of
USDA OIG. Ms. Banks indicated, “APHIS considers FOIA requests and
appeals on a case by case basis. APHIS does not have an official policy
or practice of categorically withholding documents, particularly witness
statements or affidavits, in response to FOIA requests and
appeals.”Def.’s Mem. Ex. 1, Banks Decl. R. Similarly, Ms. MacNeil
indicated, “USDA OIG has not adopted a regulation or a policy and
practice of withholding in their entirety statements of witnesses and
USDA employees with regard to FOIA requests. FOIA requests received
by USDA OIG are evaluated individually and processed according to the
requirements of the FOIA and the Privacy Act, 5 U.S.C. § 552, 5 U.S.C.
§ 552a.”Def.’s Mem. Ex. 5, MacNeil Supp. Decl. R

PETA’s APA claim is moot. Pursuant to Article III of the
Constitution, federal courts are limited to deciding “actual, ongoing
controversies.” Honig v. Doe, 484 U.S. 305, 317 (1988); City of Los
Angeles v. Lyons, 461 U.S. 95, 102 (1983). Even where a suit presented a
live controversy when filed, the mootness doctrine requires a federal
court to refrain from deciding it if events have so transpired that the
decision will not affect the parties’ rights presently and will not have a
“more-than-speculative” chance of affecting them in the future. Clarke v.
United States, 915 F.2d 699, 701 (D.C.Cir.1990). A case is moot if a
defendant can demonstrate that two conditions have been met: (1)
interim relief or events have completely and irrevocably eradicated the
effects of the alleged violation; and (2) there is no reasonable expectation
that the alleged wrong will be repeated. Doe v. Harris, 696 F.2d 109, 111
(D.C.Cir.1982) (citing County of Los Angeles v. Davis, 440 U.S. 625,
631 (1979)).”1t is well settled that a defendant’s voluntary cessation of a
challenged practice does not deprive a federal court of its power to
determine the legality of the practice. If it did, the courts would be



106 ANIMAL WELFARE ACT

compelled to leave the defendant free to return to his old ways.” Friends
of the Earth, Inc. v. Laidlaw Envtl. Servs, Inc., 528 U.S. 167, 189 (2000)
(citations omitted; internal quotations and ellipses omitted). Even though
the voluntary cessation of allegedly illegal conduct does not make a case
moot, “[t]he case may nevertheless be moot if the defendant can
demonstrate that -re is no reasonable expectation that the wrong will be
repeated..United States v. W.T. Grant Co., 345 U.S.630, 632 (1953)
(citation omitted). Thus, in a suit to obtain prospective injunctive relief, a
plaintiff must show a real and immediate threat of future injury in order
to establish a viable case or controversy. City of Los Angeles, 461 U.S. at
103-04;see Aulenback, Inc. v. Federal Highway Admin., 103 F.3d 156,
166-67 (D.C.Cir.1997) (a case seeking injunctive and declaratory relief is
not ripe for review where the plaintiff did not face direct and immediate
sanctions, but only speculated as to potential future harm).

Here, PETA made a FOIA request for witness statements, and after
initially withholding them, USDA released the witness statements with
identifying information redacted. Release of the witness statements
satisfied PETA’s FOIA request. Further, there is no reasonable
expectation that the alleged wrong will be repeated, as APHIS and OIG
indicated that they do not have a practice of withholding entire witness
statements and they review FOIA requests on an individual basis. At
most PETA has presented evidence of a past practice of withholding
entire witness statements. PETA has not demonstrated a threat of an
immediate future injury.” City of Los Angeles, 461 U.S. at 103-04. In
sum, because interim relief has eradicated the effects of the alleged

% If PETA had shown that the practice was ongoing, PETA likely would be able to
challenge the practice. See e.g., Payne Enters. Inc. v. U.S., 837 F.2d 486, 491
(D.C.Cir.1988) (Air Force had illegal practice of violating FOIA by routinely refusing to
release information requested until an appeal was filed; such a practice caused an
unreasonable delay that could be challenged under the APA); Better Gov’t Ass’n v. Dep’t
of State, 780 F.2d 86, 93 (D.C .Cir.1986) (plaintiff can make a facial challenge to DOJ’s
practice regarding fee waiver requests, even though the practice was informal, because
the agency planned to continue the practice).



PEOPLE FOR THE ETHICAL TREATMENT OF ANIMALS 107
v. USDA
66 Agric. Dec. 92

violation and there is no reasonable expectation that the alleged wrong
will be repeated, see Doe v. Harris, 696 F.2d at 111, PETA’s APA claim
is moot. Accordingly, the APA claim will be dismissed.

IV. CONCLUSION

For the foregoing reasons, USDA’s motion to dismiss or for summary
judgment [Dkt. # 19] and PETA’s cross-motion for summary judgment
[Dkt.21 & 29]'° will be granted in part and denied in part as follows: (1)
the identities of the FSIS inspectors who inspected the AgriProcessors
facility are exempt from disclosure; (2) the CD recording of the phone
call to USDA from the witness to the tiger attack on Mr. Horn shall be
submitted to the Court for an in camera inspection no later than June 25,
2007; (3) the information regarding the location of the Le Mas
ammunition testing shall be disclosed no later than June 25, 2007; and
(4) PETA’s APA claim will be dismissed. A memorializing order
accompanies this Memorandum Opinion.

' PETA’s motion for summary judgment [Dkt. # 29] amended its original filing
[Dkt. # 21].
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ANIMAL WELFARE ACT
DEPARTMENTAL DECISIONS

In re RANDALL JONES.
AWA Docket No. 05-0030.
Decision and Order.

Filed January 19, 2007.

AWA - License — Policy, One time exemption.

Frank Martin, Jr. for APHIS.
Respondent Pro se.
Decision and Order by Administrative Law Judge Victor W. Palmer.

Decision and Order

This is a disciplinary proceeding under the Animal Welfare Act, as
amended (7 U.S.C. §§ 2131-2159; “the Act”), that was instituted by a
complaint filed on August 5, 2005, by the Administrator of the Animal
and Plant Health Inspection Service (“APHIS”), United States
Department of Agriculture (“USDA”). The complaint alleged that
Randall Jones, Respondent, violated the Act and the regulations issued
under it (9 C.F.R. § 1.1 ef seq.; “Regulations”), by selling dogs after the
revocation of his dealer’s license required under the Act for anyone
selling animals in commerce. I held a transcribed hearing in Memphis,
Tennessee on September 19, 2006. Complainant was represented by
Frank Martin, Jr., Esquire, Office of the General Counsel, USDA, and
Randall Jones appeared pro se.

Upon consideration of the testimony given at the hearing and the
exhibits that were received, I have concluded that Mr. Jones violated the
Act and the regulations by selling puppies when he no longer held a valid
dealer’s license, and that the appropriate sanction is the entry of a cease
and desist order to not sell animals without a requisite license in the
future. APHIS has also requested that I assess a $23,000 civil penalty
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against Mr. Jones. For the reasons discussed in this decision, I have
decided that the requested civil penalty is unwarranted.

Findings of Fact

1. Randall Jones, 565 County Road 131, Black Rock, Arkansas
72444, had his dealer’s license that is required by the Act for anyone
selling dogs in commerce, revoked by an order of the Judicial Officer
issued on October 1, 2003 (AWA Docket No. 03-0013; CX-1).

2. From April 30, 2004 through September 27, 2004, while
unlicensed as a dealer, Randall Jones sold 23 puppies in order to close
out his business and liquidate his kennel (CX-2; CX-3; CX-4; CX-5;
CX-6; Transcript at 9-10, 12-13, 14-17, 22-24).

3. There is no evidence that after the revocation of his dealer’s
license, Mr. Jones purchased, bred or in anyway acquired additional dogs
that he then sold in continuation of his business.

4. APHIS allows a one-time exemption from the requirement for a
dealer’s license to persons who need to sell all of their dogs so as to
liquidate their kennels and leave the business. If Mr. Jones had requested
such an exemption it probably would have been taken under advisement
by APHIS (Transcript at 50). However, he did not know of the
availability of this exemption and, for that reason, did not request it
(Transcript at 62).

Conclusions

1. Randall Jones violated the Act and the Regulations (9 C.F.R. §
2.1(a)(1)) when he sold 23 puppies in commerce from April 30, 2004
through September 27, 2004, after his dealer’s license had been revoked.

2. The appropriate sanction under the circumstances of this case is
the issuance of an order requiring Randall Jones to cease and desist from
engaging in any activity for which a license is required under the Act
without being licensed. It is not appropriate to additionally impose civil
penalties upon Mr. Jones.
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Discussion

Randall Jones is a fiercely, individualistic American who has served
his country with pride, but at a cost. In his own words:
I joined the Army in 1976 when I was 17. I earned the rank of E-4
in sixteen months. Earned the “Expert Infantry Badge”.
Graduated from the Primary Noncommissioned Officers
School.... I was going to join the Ranger Battalion. Then I had a
severe head injury which took the eye sight in my right eye. The
orders to go to the Ranger Battalion were canceled. This was at the
age of nineteen. The doctor said “Randall do you want me to retire
you?” I said no.
It was a major mistake. I got no compensation for the injury.
When I got out of the Army I got a job at Lockheed Aerospace in
Burbank California. I got a secret clearance and worked (on)...the
U-2 Spyplane, the SR-71 Blackbird and the F-117 Stealth
Fighter....(Transcript at 52-53 confirming the letter with exhibits
he filed as his Answer).

When he later moved to Arkansas, he went into business for himself
by starting a kennel. He held a dealer’s license with a woman who kept
her dogs at another site. Problems with conditions at her site led to a
disciplinary action being filed and the entry of a default decision and
order against them both that they unsuccessfully appealed. Their dealer’s
license was revoked and both were permanently disqualified from being
licensed under the Act by the Judicial Officer’s order of October 1, 2003
(CX-1).

Wanda McQuary, Mr. Jones’ partner on the revoked dealer’s license,
was elderly and has since died (Transcript at 56). After the dealer’s
license was revoked, Mr. Jones sold his dogs and at the time of the
hearing was still looking for work.

I’m looking for work. I was trying to get on boat jobs that, you
know, you need good eyesight for that. And I’ve been out of the
workforce for nine or ten years and it’s hard to get back into it.
People don’t want to hire you. I usually do mechanic work
(Transcript at 58).
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When asked if he denied he had sold 23 dogs, he was candid:

No sir. Like I said, I needed to feed dogs. I wish I knew about
that one-time extension. I would have sold out (Transcript at 61-
62).

He first learned that APHIS allows a one-time exemption from being
a licensed dealer to persons who are selling their dogs to liquidate a
kennel, from testimony given by an APHIS official at the hearing.

The APHIS official acknowledged that in recommending the
assessment of a $23,000 civil penalty against Mr. Jones, no mitigating
factors were considered, and that a one-time exemption to sell all of his
dogs to get out of the business would have been taken under advisement,
if Mr. Jones had contacted APHIS.

The fact that Mr. Jones did not ask for the one-time exemption is
understandable. Its availability is not published anywhere and no one
told Mr. Jones about it. He is not the type person who would think to ask.
To subject him to a civil penalty when other more sophisticated,
questioning persons who lose their licenses are not, would be
unconscionable.

For these reasons an Order is being entered that will require Mr. Jones
to cease and desist from selling animals in the future when unlicensed,
but shall not impose a civil penalty upon him for doing what APHIS
probably would have allowed if he had known to ask.

ORDER

Randall Jones, his agents and employees, successors and assigns,
directly or through any corporate or other device, shall not violate the
Act (7 U.S.C. § 2131 et seq.) and the Regulations issued under the Act (9
C.F.R. § 1.1 et seq.), and in particular, shall not engage in any activity
for which a license is required under the Act and Regulations without
being licensed.

As provided in the Rules of Practice at 7 C.F.R. 1.142(c)(4), this
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decision and order shall be come final and effective, without further
proceedings, 35 days after the date of its service upon the respondent,
Randall Jones, unless either complainant or respondent, within 30 days
after service of this decision and order upon the respondent, appeals the
decision to the Judicial Officer pursuant to 7 C.F.R. 1.145(a).

Copies of this decision and order shall be served upon the parties.

In re: PETER GRONBECK and ROSEMARY GRONBECK, d/b/a
L & J KENNELS.

AWA DOCKET NO. 05-0018.

Decision and Order.

Filed February 27, 2007.

AWA — Admission of facts through non-appearance — License, voluntary surrender
— License, operating without.

Babak Rastgoufard, for APHIS.

Peter Gronbeck, Pro Se.

Rosemary Gronbeck, Pro se.

Decision and Order by Administrative Law Judge, Peter M. Davenport.

DECISION AND ORDER

This proceeding was instituted under the Animal Welfare Act, as
amended (7 U.S.C. § 2131 et seq.) (the “Act”), by a complaint filed by
the Administrator of the Animal and Plant Health Inspection Service,
United States Department of Agriculture, alleging that the Respondents
willfully violated the Act and the regulations and standards (9 C.F.R. §
1.1 et seq.) (the “Regulations”) issued thereunder.

On May 8, 2006, respondents Peter Gronbeck and Rosemary
Gronbeck were personally served with a copy of the Complaint. (See
Notice of Service, filed May 30, 2006.) Respondents were also provided
a copy of the rules of practice (see id. Exs. 1-2), section 1.141(e) of
which provides that, “[a] respondent who, after being duly notified, fails
to appear at the hearing without good cause, shall be deemed to have
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waived the right to an oral hearing in the proceeding and to have
admitted any facts which may be presented at the hearing. Such failure
by the respondent shall also constitute an admission of all the material
allegations of fact contained in the complaint.” 7 C.F.R. § 1.141(e).

On February 14, 2007, a hearing was convened in Washington, D.C.
Respondents, who had been duly notified, failed to appear at the
hearing;' thus, the material facts alleged in the Complaint, which are
admitted by Respondents’ default, are adopted and set forth herein as
Findings of Fact. This Decision and Order is issued pursuant to sections
1.141(e) and 1.139 of the Rule of Practice. 7 C.F.R. §§ 1.141(e), 1.139.

The Act and the Regulations authorize the Secretary of Agriculture,
among other things, to impose civil penalties and to revoke an Animal
Welfare Act license and thus disqualify persons from becoming licensed.
See 7 U.S.C. § 2149(b); In re: Mary Bradshaw, 50 Agric. Dec. 499, 507
(1991) (“The power to require and issue licenses under the Animal
Welfare Act includes power to deny a license, to suspend or revoke a
license, to disqualify a person from becoming licensed, and to withdraw
a license.”). In imposing a civil penalty, however, the Act requires the
Secretary to give due consideration to the appropriateness of the penalty
with respect to the gravity of the violations, the size of the business of
the person involved, the person’s good faith and the person’s history of
previous violations. 7 U.S.C. § 2149(b).

The gravity of the violations herein is great, as the violations frustrate
the purposes of the Act. The purposes of the Act are “(1) to insure that
animals intended...for pets are provided humane care and treatment; (2)
to assure the humane treatment of animals during transportation in

! Pursuant to the Order, dated January 30, 2007, personal appearance by Respondents
was not required: ‘At their option, the Respondents may appear in person or to
participate by telephone, provided they provide counsel for Complainant and the Hearing
Clerk’s Office with a telephone number at which they may be reached on the date of the
hearing.” See Order, dated Jan. 30, 2007. Respondents were served with a copy of said
Order by overnight delivery. See id.
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commerce; and (3) to protect the owners of animals from the theft of
their animals by preventing the sale or use of animals which have been
stolen.” 7 U.S.C. § 2131. Respondents violated the Act and the
Regulations by operating as an unlicensed dealer and selling, in
commerce, at least 176 dogs and puppies, of various breeds, including
sales to licensed dealers.”> Such violations are serious as they undercut
the Secretary’s ability to carry out the purposes of the Act and ensure
that animals intended for use in commerce “are provided humane care
and treatment” and thus risked the health and well-being of their animals.
The failure to maintain “an Animal Welfare Act license before operating
as a dealer is a serious violation because enforcement of the Animal
Welfare Act and the Regulations and Standards depends upon the
identification of persons operating as dealers.” In re: Shaffer, 60 Agric.
Dec. 444, 478 (2001).

The Respondents operated a medium-size business, selling no fewer
than 176 dogs and puppies of at least 14 different breeds during the 8'%-
month period (March 2003 - January 2004) described herein and
grossing at least $40,000 from selling 230 animals between February
2001 and February 2002, Respondents demonstrated a disregard for, and
unwillingness to abide by, the requirements of the Act and the
Regulations. Specifically, despite having voluntarily surrendered their
license, Respondents continued to engage in regulated activity without a
license and sold numerous dogs and puppies, of various breeds, including
sales to licensed dealers. Such an ongoing pattern of violations
demonstrates an abject lack of good faith for purposes of section §
2149(b) of the Act, 7 U.S.C. § 2149(b).

% The Respondents’ Answer suggests that some of these unlicensed sales may have
taken place wholly within the State of Iowa; however, that fact does not “does not

preclude the jurisdiction of the Secretary of Agriculture”. In re Marilyn Shepard, 61
Agric. Dec. 478, 482 (2002), (citing, inter alia, 3 Att’y Gen. Mem. 326, available at 1979
WL 16592); see also In re Lloyd A. Good, Jr., 49 Agric. Dec. 156, 168-169, (1990)
(opinion of Judicial Officer holding wholly-intrastate transaction to affect interstate
commerce and thus fall within the jurisdiction of the Secretary of Agriculture under the
Animal Welfare Act).



PETER GRONBECK and ROSEMARY GRONBECK, 115
d/b/aL & J KENNELS
66 Agric. Dec. 112

Accordingly, after considering the entire record herein, section
2149(b) of the Act, and the recommendations of the Complainant, the
following Findings of Fact, Conclusions of Law and Order will be
entered.

FINDINGS OF FACT

Respondent Peter Gronbeck is an individual whose mailing address is
3906 410th Avenue, Emmetsburg, lowa 50536.

Respondent Rosemary Gronbeck is an individual whose mailing
address is 3906 410th Avenue, Emmetsburg, lowa 50536.

Respondents Peter Gronbeck and Rosemary Gronbeck, collectively
and individually do business as L & J Kennels, believed to be an
unincorporated association or partnership with the mailing address 3906
410th Avenue, Emmetsburg, lowa 50536.

Respondents Peter Gronbeck, Rosemary Gronbeck and L & J Kennels
(collectively, “Respondents™), at all material times mentioned herein,
were operating as dealers as defined in the Act and the Regulations.

Between February 28, 2002 and March 11, 2003, Respondents held
Animal Welfare Act license number 42-B-0202, issued to “PETER &
ROSEMARY GRONBECK DBA: L & J KENNELS.”

On March 11, 2003, Respondents voluntarily surrendered said
license.

Respondents operated a medium-sized business, selling no fewer than
176 dogs and puppies of at least 14 different breeds during the 8'2-month
period (March 2003 - January 2004) described herein. According to
information contained on the Respondents application for an Animal
Welfare Act license, they sold 230 animals and grossed at least $40,000
from the sales of those animals between February 2001 - February 2002.

Respondents have no previous history of violations; however,
Respondents’ conduct over the period described herein reveals a
consistent disregard for, and unwillingness to abide by, the requirements
of the Act and the Regulations. Despite having voluntarily surrendered
their license, Respondents continued to engage in regulated activity
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without a license and sold numerous dogs and puppies, of various breeds,
including to licensed dealers.

On or about March 26, 2003, only a few weeks after voluntarily
terminating their license, Respondents, without being licensed, sold, in
commerce, at least 20 puppies of various breeds to Betty Curb, a licensed
dealer d/b/a Betty’s Puppies (Animal Welfare Act license number 33-B-
0349) (“Curb”), for resale for use as pets or breeding purposes.

On or about March 26, 2003, Respondents, without being licensed,
sold, in commerce, at least 71 assorted dogs and puppies of various
breeds, including Jack Russell Terriers, Australian Cattle Dogs, English
Springer Spaniels, German Pointers, Labrador Retrievers, Golden
Retrievers and Rottweilers, to Rhonda Mandat, for resale for use as pets.

On or about May 22, 2003, Respondents, without being licensed,
sold, in commerce, at least 46 puppies of various breeds, including
Cocker Spaniels, Miniature Schnauzers, English Springer Spaniels,
Labrador Retrievers, Jack Russell Terriers, German Short Hair Pointers,
Silkie/Cocker Mixes, Dachshunds, Bichons, Scottish Terriers, Australian
Cattle Dogs and Rottweliers, to Curb, for resale for use as pets or
breeding purposes.

On or about August 13, 2003, Respondents, without being licensed,
sold, in commerce, at least 24 adult dogs to Paul and Shelia Haag,
licensed dealers d/b/a Valley View Kennels (Animal Welfare Act license
number 41-A-0281), for resale for use as pets or breeding purposes.

On or about January 7, 2004, Respondents, without being licensed,
sold, in commerce, at least 15 dogs of various breeds, including
Australian Cattle Dogs and English Springer Spaniels, to Ross and
Sandra Jurgenson, licensed dealers d/b/a Jurgenson Kennels (Animal
Welfare Act license number 41-B-0229), for resale for use as pets or
breeding purposes.

CONCLUSIONS OF LAW

The Secretary has jurisdiction in this matter.

Between March 2003 and May 2003, only a few weeks after
voluntarily surrendering their license, Respondents, violated the Act and
the Regulations by selling in commerce at least 66 puppies of various
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breeds to Betty Curb, a licensed dealer d/b/a Betty’s Puppies (Animal
Welfare Act license number 33-B-0349), for resale use as pets or
breeding purposes, without being licensed, in willful violation of section
2134 of the Act and section 2.1(a)(1) of the Regulations. 7 U.S.C. §
2134, 9 C.F.R. § 2.1(a)(1). The sale of each dog constitutes a separate
violation. 7 U.S.C. § 2149(b). These violations took place on or about
the following dates: March 26, 2003 and May 22, 2003.

On or about March 26, 2003, also only a few weeks after voluntarily
surrendering their license, Respondents, violated the Act and the
Regulations by selling in commerce at least 71 assorted dogs and puppies
of various breeds, including Jack Russell Terriers, Australian Cattle
Dogs, English Springer Spaniels, German Pointers, Labrador Retrievers,
Golden Retrievers and Rottweilers, to Rhonda Mandat, for resale for use
as pets, without being licensed, in willful violation of section 2134 of the
Act and section 2.1(a)(1) of the Regulations. 7 U.S.C. § 2134,9 C.F.R. §
2.1(a)(1). The sale of each dog constitutes a separate violation. 7 U.S.C.
§ 2149(b).

On or about August 13, 2003, Respondents, violated the Act and the
Regulations by selling in commerce at least 24 adult dogs to Paul and
Shelia Haag, licensed dealers d/b/a Valley View Kennels (Animal
Welfare Act license number 41-A-0281), for resale for use as pets or
breeding purposes, without being licensed, in willful violation of section
2134 of the Act and section 2.1(a)(1) of the Regulations. 7 U.S.C. §
2134, 9 C.F.R. § 2.1(a)(1). The sale of each dog constitutes a separate
violation. 7 U.S.C. § 2149(b).

On or about January 7, 2004, Respondents, without being licensed,
sold, in commerce, at least 15 dogs of various breeds, including
Australian Cattle Dogs and English Springer Spaniels, to Ross and
Sandra Jurgenson, licensed dealers d/b/a Jurgenson Kennels (Animal
Welfare Act license number 41-B-0229), for resale for use as pets or
breeding purposes, in willful violation of section 2134 of the Act and
section 2.1(a)(1) of the Regulations. 7 U.S.C. § 2134, 9 C.F.R. §
2.1(a)(1). The sale of each dog constitutes a separate violation. 7 U.S.C.
§ 2149(b).
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ORDER

Respondents” AWA license, license number 42-B-0202, issued to
“PETER & ROSEMARY GRONBECK DBA: L & J KENNELS,” is
hereby revoked and Respondents are hereby disqualified from obtaining
an AWA license.

Respondents, their agents and employees, successors and assigns,
directly or through any corporate or other device, shall cease and desist
from violating the Act and the Regulations issued thereunder, and, in
particular, shall cease and desist from engaging in activities for which an
Animal Welfare Act license is required.

Respondents are jointly and severally assessed a civil penalty of
$10,400.00, of which $8,400 shall be suspended and held in abeyance,
provided Respondents do not engage in any activity regulated under the
Act and/or Regulations, and $2,000 shall be paid within 45 days of
service of this order by certified check or money order made payable to
the Treasurer of the United States and sent to:

United States Department of Agriculture
Office of the General Counsel
Marketing Division

1400 Independence Avenue, SW.
Washington, DC 20250-1417

Respondent shall state on the certified check or money order that the
payment is in reference to AWA Docket No. 05-0018.

The provisions of this order shall become effective on the first day
after this decision becomes final. This decision becomes final without
further proceedings 35 days after service as provided in sections 1.142
and 1.145 of the Rules of Practice. Copies of this decision shall be
served upon the parties.
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Inre: JAMES BRANDON GARRETSON, d/b/a JUNGLE
PARADISE ZOO and GARRETSON FAMILY TIGERS; and
NICOLE LYNETTE AMMON, d/b/a INTERNATIONAL
WILDLIFE CENTER.

AWA Docket No. 04-A032 (formerly AWA 04-0032)

Decision and Order

Filed March 22, 2007.

AWA — Feeding pattern interrupted — Minimal risk of harm, failure to — Maintain
sufficient distance, failure to —Handle as careful as possible, failure to.

Coleen A. Carroll for APHIS.
Respondents, Pro se.
Decision and Order by Administrative Law Judge Jill S. Clifton.

Decision and Order
Decision Summary

1. I decide that both Respondents committed numerous violations of the
Animal Welfare Act, as amended, 7 U.S.C. § 2131 et seq. (frequently
herein the “AWA” or the “Act”). Respondent Nicole Lynette Ammon
(frequently herein “Respondent Ammon”) failed to handle seven tigers
as carefully as possible and caused the tigers behavioral stress and
unnecessary discomfort in late March through April 2, 2003, north of
Adair, Oklahoma, placing the tigers in a position where on April 2, 2003,
the tigers were extraordinarily hungry and were able from inside their
enclosure to grab a young woman who was standing just outside their
enclosure, to tear off and carry away within their enclosure the arm of the
young woman, causing her death, in willful' violation of sections

Cont.
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2.100(a) and 2.131(a)(1) of the Regulations and Standards (9 C.F.R. §§
2.100(a), 2.131(a)(1)). [9 C.F.R. § 2.131(a)(1) is currently renumbered
as 2.131(b)(1).] This handling violation of Respondent Ammon’s was
alone so serious as to require AWA license revocation, revocation of the
privilege to engage in activities that require an AWA license, and
permanent disqualification from obtaining, holding, or using any AWA
license. As Respondent Ammon’s agent who was responsible for or
participated in violations upon which the revocation of Respondent
Ammon’s license is based, Respondent James Brandon Garretson
(frequently herein “Respondent Garretson) will not be licensed during
the period in which Respondent Ammon’s revocation is in effect, in
accordance with section 2.9 of the Regulations (9 C.F.R. § 2.9). Further,
I decide that Respondent Garretson, while an applicant for an initial
AWA license, threatened, verbally abused, and harassed Dr. Gaj, an
official of the Animal and Plant Health Inspection Service (APHIS
official) in the course of carrying out his duties, on June 25, 2004, at
Lake City, Florida, in willful® violation of section 2.4 of the Regulations
(9 C.F.R. § 2.4). This violation of Respondent Garretson’s concerning
an APHIS official was alone so serious, particularly in light of
Respondent Garretson’s pattern of threatening, verbally abusing, and
harassing APHIS officials in the course of carrying out their duties, as to
require revocation of the privilege to engage in activities that require an
AWA license, and permanent disqualification from obtaining, holding, or
using any AWA license. These revocations and permanent
disqualifications of both Respondents, and, in addition, civil penalties for
both Respondents, are appropriate, justified, and necessary.

Introduction

The term “willful”’ used here includes such gross neglect of a known duty as to
be the equivalent of an intentional misdeed.

The term “willful” used here includes such gross neglect of a known duty as to
be the equivalent of an intentional misdeed.
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2. The Complainant is the Administrator of the Animal and Plant Health
Inspection Service, United States Department of Agriculture (frequently
herein “APHIS” or the “Complainant”). The Complaint, filed on August
31, 2004, alleged violations of the AWA; the regulations, 9 C.F.R. § 1.1
et seq. (frequently herein the “Regulations™); and the standards, 9 C.F.R.
§ 3.1 et seq. (frequently herein the “Standards™). Small portions of the
Complaint were amended during the hearing and by my Order filed
March 7, 2006. Tr. 736, 1362, 1363.

3. Each of the two Respondents is an individual, and each represents
herself or himself (appears pro se). The two Respondents are Nicole
Lynette Ammon, an individual doing business as International Wildlife
Center; and James Brandon Garretson, an individual doing business as
Jungle Paradise Zoo and Garretson Family Tigers. The “Respondents”
refers to the two Respondents, collectively. Respondent Ammon’s
Answer (timely filed on January 3, 2005), and Respondent Garretson’s
Answer (timely filed on November 1, 2004), denied the allegations of the
Complaint.?

4. The hearing is summarized by my “Rulings,” issued March 3, 2006,
attached as Appendix 3. “Complainant’s Motion Re Admitted Exhibits.”
filed March 16, 2006, is granted; “Complainant’s Motion to Correct
Transcript,” filed April 12, 2006, is granted. The “Declaration of Dr.
Elizabeth Goldentyer” (CX 43), filed March 16, 2006, is admitted into
evidence. The “Declaration of Nicole Lynette Ammon,” filed May 31,
2006, is admitted into evidence. Respondent Ammon’s “List of
questions” for Dr. Elizabeth Goldentyer, filed May 31, 2006, has been
carefully considered, together with the evidence and briefs.

3
The record file begins with Vols. I and II of AWA 04-0032, and continues with
Vols. I and IT of AWA 04-A032.
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5. Respondent Ammon had had her Animal Welfare Act license for less
than two years when, in the spring of 2003, her handling violations led to
catastrophe. Ms. Ammon’s license application had initially been denied.
The following excerpt is from a letter on USDA stationery:

June 20, 2001
Nicole L. Ammon
4778 FM 639 North
Frost, TX 76641

Dear Ms. Ammon:

Your application for a license under the Animal Welfare
Act is hereby denied. This action is taken because Mr.
James Garretson is involved in the operation and the
issuance of a license would circumvent an Order
disqualifying him from being licensed.

You may request a hearing regarding the denial of this
license. You must notify this office, in writing, by
certified mail, within 20 days from the receipt of this
letter, if you desire a hearing, and a hearing will be held
in due course. Failure to request a hearing within 20
days from receipt of this letter will be deemed a waiver
of such hearing.

You are reminded that buying and selling, transporting,
or exhibiting regulated animals without a valid license is
an illegal activity under the Animal Welfare Act.

4
United States Department of Agriculture, Marketing and Regulatory Programs,
Animal and Plant Health Inspection Service, Animal Care, Western Region.
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Sincerely,

W. A. Christensen, D.V.M.
Asst. Director - Animal Care
Western Region

CX3,p.6.

A compromise was reached (CX 3, p. 9), and Respondent
Ammon was issued a license. Respondent Ammon relied on Respondent
Garretson; the actions of the two Respondents were intertwined during
Respondent Ammon’s licensure under the Animal Welfare Act. In many
ways Respondent Ammon was doing Respondent Garretson’s bidding;
yet, because Respondent Ammon is the licensee, she is responsible not
only for what she herself did or failed to do in violation of the Animal
Welfare Act, but also for what Respondent Garretson did or failed to do
“on her behalf,” as her agent, in violation of the Animal Welfare Act. 7
U.S.C. § 2139.

Findings of Fact and Conclusions

6. Paragraphs 7 through 70 contain intertwined Findings of Fact and
Conclusions.

7. The Secretary of Agriculture has jurisdiction.

8. Respondent Nicole Lynette Ammon, also known as Nicole Ammon,
an individual, was licensed as and operated as a “Class C Exhibitor”
from July 10, 2001, through June 8, 2004 (Tr. 736, 1345-46), under
Animal Welfare Act license number 74-C-0521. The AWA license was
issued to “Nicole Ammon DBA: International Wildlife CTR” (CX 3, p.
16). [The term “exhibitor” is defined in the Animal Welfare Act, as
amended (7 U.S.C. § 2131 ef seq., particularly 7 U.S.C. § 2132(h)), and
the Regulations (9 C.F.R. § 1.1 ef seq., particularly the Definitions in 9
CFR.§1.1).]
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9. Respondent James Brandon Garretson, also known as James
Garretson, an individual, was operating either as the agent of an
exhibitor, or as an exhibitor, as that term is defined in the Act and the
Regulations, at all times material herein, except as otherwise specified.
10.Respondent Nicole Lynette Ammon’s current address is 225 NE 1st
Street, High Spring, Florida 32643; her mailing address at the time of the
hearing was 2109 W. U.S. Hwy 90, #170-152, Lake City, Florida 32055;
and her former addresses include 2525 Preston Road, No. 821, Plano,
Texas 75093.

11.Respondent Nicole Lynette Ammon has done business variously as
International Wildlife Center, International Wildlife Center, Inc.
(although International Wildlife Center was never a corporation, Tr.
1384), and Garretson Family Tigers.

12.Respondent James Brandon Garretson is an individual whose current
address is 763 SW Churchill Way, Lake City, Florida 32025; whose
former addresses included the mailing address 2109 U.S. Highway 90,
Suite 170-107, Lake City, Florida 32055; and whose addresses at the
time of the hearing included both 763 SW Churchill Way, Lake City,
Florida 32025, and 818 SW Churchill Way, Lake City, Florida 32025.
13.Respondent James Brandon Garretson has done business, does
business, or purports to do business variously as Jungle Paradise Zoo,
Garretson Family Tigers, International Wildlife Center, International
Wildlife Center, Inc. (although International Wildlife Center was never a
corporation, Tr. 1384), International Wildlife Refuge, GFT, GFT, Inc.,
GFT Zoo, Inc., and James Garretson Trucking.

14.The name International Wildlife Center was used by the Respondents
to describe not only Respondent Ammon’s business enterprise (which
Respondent Ammon at times considered her own, “a sole
proprietorship,” Tr. 407, 1386, CX 11), but also a business enterprise
jointly owned by Respondent Ammon and Respondent Garretson (CX 5,
p. 12; CX 19e, Tr. 646; CX 19c, p. 1; Tr. 648), and also a business
enterprise owned primarily by Respondent Garretson (CX 18a, pp. 2, 5).
15.Respondent Ammon is the licensee and is responsible not only for
what she herself did or failed to do in violation of the Animal Welfare
Act, but also for what Respondent Garretson did or failed to do “on her
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behalf,” as her agent, in violation of the Animal Welfare Act. 7 U.S.C. §
2139.

16.My remaining Findings of Fact and Conclusions are organized by
topic.” The first of these topics is the Respondents’ leaving their animals
in Oklahoma. APHIS argues that the Respondents “abandoned” their
animals in Oklahoma; I believe “warehoused” to be more accurate.

Topic One: the Respondents’ leaving their animals in Oklahoma in
2003 (February into April).

17.Respondent Ammon and her agent Respondent Garretson “wintered”
some of their animals, including dangerous animals such as tigers,® north
of Adair, Oklahoma. Simultaneously the Respondents took their
traveling exhibit of other animals to other places, including Laredo,
Texas (February 13-21, 2003); Brownsville, Texas (February 24 - March
2, 2003); Sarasota, Florida (March 2003); and Green Cove Springs,
Florida (arriving about April 2, 2003). Tr. 1185-1194. The multiple
locations stretched the Respondents’ already thin resources very thin,
concerning personnel, and nutrition, housing and medical care for the
animals. The Respondents allowed the feeding pattern of the tigers
(Neko, Charm, Copper, Jade, Tommy, Splash, and Kojac) housed north
of Adair, Oklahoma to be interrupted; instead of being fed at least every
other day the legs of calves that had died (which were available at no
charge), the tigers were being fed about every four days chicken that had
to be paid for. On April 2, 2003, the tigers north of Adair, Oklahoma
had not been fed for approximately four days and were extraordinarily

5 . . . . . .
The arrangement is neither in chronological order nor in sequence by regulation
number.

Tigers are an example of “dangerous animals” in 9 C.F.R. § 2.131(c)(3),
currently renumbered as § 2.131(d)(3).
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hungry. The Respondents were not present because they were in Florida
tending to the exhibition of other animals. The Respondents, present or
not, are responsible for what occurred: the Respondents allowed their
tigers to reach through the openings in the tigers’ enclosure made of
cattle fence and to grab by her jeans a young woman named Lynda
Brackett who was standing too close to their enclosure. The tigers
grabbed at Ms. Brackett in a feeding-like frenzy with their upper paws,
which could fit through the 8” high openings. CX 19a, p. 15. During the
struggle by Ms. Brackett and Ms. Amanda Sternke to free Ms. Brackett
from the tigers’ grasp, Ms. Brackett’s arm slipped through one of the 8~
high openings in the cattle fence into the tigers’ enclosure; and the tigers
ripped off and carried away Ms. Brackett’s arm. Ms. Brackett died from
the trauma within about two hours. CX 18, CX 19a, CX 19b, CX 19c,
CX 19d, CX 19e. Tr. 651-57, 692, 701, 1395.

18.Handling Violation Proved, involving human fatality: When the
Respondents allowed the feeding pattern of their tigers to be interrupted,
and the hungry tigers were able to reach through the openings in their
cattle fence enclosure and to grab a human who stood too close,
Respondent Ammon and her agent Respondent Garretson failed to
handle tigers as carefully as possible and caused the tigers behavioral
stress and unnecessary discomfort in or about late March 2003 through
April 2, 2003, north of Adair, Oklahoma, in willful” violation of sections
2.100(a) and 2.131(a)(1) of the Regulations and Standards (9 C.F.R. §§
2.100(a), 2.131(a)(1)).

[9 C.F.R. § 2.131(a)(1) is currently renumbered as 2.131(b)(1).] CX 18,
CX 19. Tr. 651-57, 692, 701, 1395.

19.Amanda Sternke’s Affidavit (CX 19d), incorporated into her
testimony (Tr. 690-92), is credible and includes in part the following,
which I adopt as Findings of Fact:

The term “willful” used here includes such gross neglect of a known duty as to
be the equivalent of an intentional misdeed.
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When James and Nicole first arrived at Safari Joe’s around
December of 2002, they were providing adequate amount of
meat for their tigers. They normally feed every other day
and cleaned every two to three days. By the time that James
and Nicole had left they were gone around a month or
longer and Nicole had came (sic) back for one day to care
for the animals, we had been going to a ranch to cut off legs
of calves to feed the cats with. After they had left I had
been going to the ranch to cut legs, haul them back, and
feed them out by myself. After a period of time there were
not enough calf legs to adequately feed the cats with. I had
brought this to Joe’s attention that there was a shortage of
meat and that we need to purchase meat in the near future,
but nothing was done about it.

On April 2, 2003 Lynda and I went to the barn to water the
cats around 1:50 p.m. I had noticed that the tigers were
pacing the way that they do when they are hungry. We
were watering for approximately 10 minutes before the
attack occurred. She was standing in approximately the
same spot that I as well as James and Nicole normally stood
on numerous occasions. The cats were hungry because they
had not been fed in four days due to the shortage of meat.
Then while we were watering we were also talking and I
had turned around to pick up the water bucket and as I
looked back out of the corner of my eye I saw that the white
tiger “Splash” was reaching out as far as he could and
grabbed Lynda by her jeans with his claws and pulled her to
the cage, the second that this had occurred they were all
grabbing at her in a feeding-like frenzy. It had recently
occurred to me that before the attack had happened they
were not cuffing (a sound of contentment) as they normally
do. We were both screaming and I tried banging the cage
telling them to get back and was trying to pull her away but

127
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it was no good. At one point I almost had her around the
waist and she had me around the neck, but because the
tigers had claws they pulled us both back against the cage,
this is when she reached out with her hand to stop herself
and her arm slipped through the holes in the cage . . .

CX 19d.

20.Feeding Violation Proved: The Respondents failed to meet the
minimum standards for feeding in or about late March 2003 through
April 2, 2003, north of Adair, Oklahoma, by feeding their tigers an
insufficient quantity of food, in willful® violation of sections 2.100(a) and
3.129(a) of the Regulations and Standards (9 C.F.R. §§ 2.100(a),
3.129(a)). CX 19.

Topic Two: the Respondents’ placing a 230-235 pound tiger on a
human’s lap, in El Paso, Texas on April 3, 2002.

21. The photograph created during this April 3, 2002, handling by the
Respondents of the 230-235 pound tiger is duplicated from CX 15, p. 2
and attached as Appendix 1. Appendix 1 and CX 15 show Senior
Investigator J. David Neal somewhat dwarfed by the tiger.

22.Handling Violation Proved (involving no physical harm): the
Respondents failed to maintain minimal risk of harm to the 230-235
pound tiger and to the public (Mr. Neal) on whose lap the tiger was
placed. Respondent Ammon, through her agent Respondent Garretson,
failed to handle a 230-235 pound tiger during public exhibition so there
was minimal risk of harm to the tiger and to the public, when the
Respondents placed the 230-235 pound tiger on the lap of a human for a
photograph, on April 3, 2002, in El Paso, Texas (at the 21st Century
Midway, a fair/carnival-type attraction located in the parking lot at the
Cielo Vista Mall), in violation of sections 2.100(a) and 2.131(b)(1) of the

The term “willful” used here includes such gross neglect of a known duty as to
be the equivalent of an intentional misdeed.
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Regulations and Standards (9 C.F.R. §§ 2.100(a), 2.131(b)(1)). CX 15,
16. [9 C.F.R. § 2.131(b)(1) is currently renumbered as 2.131(c)(1).]
23.The Regulations and Standards require sufficient distance and/or
barriers between the animals and the general viewing public, which is not
the same as the public, as the terms are used in 9 C.F.R. § 2.131(b)(1). 1
have determined that the two different terms (general viewing public and
public) convey two different meanings. Furthermore, APHIS,
historically, construed the two different terms differently, as discussed in
my decision Bridgeport Nature Center, Inc., Heidi M. Berry Riggs, and
James Lee Riggs, d/b/a Great Cats of the World,” 65 Agric. Dec. 1039,
(2006).

24.Alleged Handling Violation Not Proved: failing to maintain
sufficient distance and/or barriers between the tiger and the general
viewing public, regarding the 230-235 pound tiger placed on a
human’s lap.  When Respondent Ammon, through her agent
Respondent Garretson, placed the 230-235 pound tiger on the lap of a
human (Mr. Neal) for a photograph, on April 3, 2002, in El Paso, Texas
(at the 21st Century Midway, a fair/carnival-type attraction located in the
parking lot at the Cielo Vista Mall), there is no evidence that the
Respondents violated that portion of sections 2.100(a) and 2.131(b)(1) of
the Regulations and Standards (9 C.F.R. §§ 2.100(a), 2.131(b)(1)) that
requires the Respondents to maintain sufficient distance and/or barriers
between their animals and the general viewing public. I conclude that
the individual who entered the exhibit to have a close encounter with the
tiger (Mr. Neal) was a member of the public while inside the exhibit but

? AWA Docket No. 00-0032: my decision is on appeal to the Judicial Officer.

See Complainant’s Appeal Petition, filed March 15, 2007. My decision is reviewable on
the USDA website:
http://www.usda.gov/da/oaljdecisions/initdecisions-archive pre2007.htm

See AWA Docket No. 00-0032, 65 Agric. Dec. 1039, 1041-43, 1054-57, 1065-68,
1073-77, 1083-84, 1089-95 (2006).
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was no longer a member of the general viewing public. Consequently, I
conclude that the allegation that the Respondents, by placing the 230-235
pound tiger on the lap of a human for a photograph, violated sections
2.100(a) and 2.131(b)(1) of the Regulations and Standards (9 C.F.R. §§
2.100(a), 2.131(b)(1)) by failing to maintain sufficient distance and/or
barriers between the tiger and the general viewing public, was not
proved. CX 15, CX 16. [9 C.F.R. § 2.131(b)(1) is currently renumbered
as 2.131(c)(1).]

Topic Three: the Respondents’ additional violations in El Paso,
Texas on April 3, 2002.

25.0n April 3, 2002, Respondent Ammon, through her agent Respondent
Garretson, failed to handle two five-month old tigers and two juvenile
bears during public exhibition so there was minimal risk of harm to the
tigers, the bears, and to the public (including children and infants), in El
Paso, Texas (at the 21st Century Midway, a fair/carnival-type attraction
located in the parking lot at the Cielo Vista Mall), in violation of 9
C.F.R. § 2.131(b)(1) (currently renumbered as 2.131(c)(1)). Tr. 307-64,
CX 16.

26.0n April 3, 2002, Respondent Ammon, through her agent Respondent
Garretson, failed to maintain sufficient distance and/or barriers between
five adult tigers that they housed in El Paso, Texas (at the 21st Century
Midway, a fair/carnival-type attraction located in the parking lot at the
Cielo Vista Mall) and the general viewing public, in violation of 9 C.F.R.
§ 2.131(b)(1) (currently renumbered as 2.131(c)(1)). Tr. 307-64, CX 16.

Topic Four: Respondent Garretson’s behavior toward APHIS
officials in the course of carrying out their duties.

27.Lt. Kenneth Avinon, Investigation Supervisor, Florida Fish and
Wildlife Conservation Commission, testified about his observations of
Mr. Garretson’s behavior on June 25, 2004. Tr. 82-83.

Lt. Avinon: Dr. Gaj then told Mr. Garretson the reason for the visit,
which was he’d give him a cancellation of his USDA permit. At that
time Mr. Garretson became very agitated, wadded the notice up and
threw it over the fence and began to, cursing Dr. Gaj and the USDA and
everybody else he could think of for taking his livelihood away from him
and things like that.
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Ms. Carroll: And, anything else you remember about what Mr.
Garretson did upon receiving the letter from Dr. Gaj?

Lt. Avinon: Well, besides the verbal abuse that he was giving to Dr. Gaj,
he broke down and cried numerous times. There were several times
during this whole incident that tempers were right on the edge, and it was
my opinion, from my experience in law enforcement, that there was a
possibility that Mr. Garretson may take some kind of action against Dr.
Gaj; some kind of physical action.

And 1, at least twice I can remember stepping between Dr. Gaj and
Mr. Garretson to prevent anything from happening to Dr. Gaj. Mr.
Garretson never did do anything, but he was to a point that in my opinion
I felt that he could.

Ms. Carroll: Was his voice raised?

Lt. Avinon: Extremely.

Ms. Carroll: And was he using profanity?

Lt. Avinon: Absolutely.

Tr. 82-83.

28.Respondent Garretson invested years and money in his animal
exhibitions, so it is understandable that he would respond emotionally
when confronted with adverse determinations by APHIS. Respondent
Garretson’s behavior was totally unacceptable, however, on several
occasions. Elizabeth Goldentyer, Doctor of Veterinary Medicine (Tr.
1404), the Eastern Regional Director for USDA, APHIS, Animal Care,
described Respondent Garretson’s behavior on some of those occasions.
Tr. 1423-26.

Ms. Carroll:  What information did you have or have you had, Dr.
Goldentyer, concerning this type of activity by Mr. Garretson?

Dr. Goldentyer: There have been several occasions when Mr. Garretson
behaved inappropriately, aggressively, toward the inspectors. It came
out in the inspection reports that Mr. Ramsey and Dr. Sabala were asked
to leave the premises. Dr. Gaj felt threatened by Mr. Garretson.

In addition, Mr. Garretson on more than occasion called our office, both
the Western Regional Office and the Eastern Regional Office, and made
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abusive statements to our staff in the offices. Mr. Garretson has called
the Headquarters of APHIS and has also made threatening statements.
Mr. Garretson has made threatening statements to me personally that he
would take some action to get what he wanted. He’s made abusive
statements to me and threatened to stay on the phone all day long,
threatened to have my job type of thing. Mr. Garretson also threatened
to bring his animals up here and set them loose on the National Mall if he
was not given his license.

Judge Clifton: Dr. Goldentyer, to whom did he make the statement that
he would set his animals loose on the National Mall if he were not given
his license?

Dr. Goldentyer: I believe that was to our Headquarters staff. I had a
phone message from Dr. Jodie Kulpa-Eddy who I believe was the Acting
Staff Director of Animal Care for that day and I have a message from her
to that effect that he had threatened to bring the animals here.

Judge Clifton: And as far as statements that Mr. Garretson made to you
personally, recall as carefully as you can and as closely as you can, what
was said?

Dr. Goldentyer: Mr. Garretson, he repeated over and over again that he
was being discriminated against by us, that we had no right to not give
him his license, that this was inappropriate, discriminating and I
remember telling him that he should file a complaint if he was not happy
with our actions, that what he needed to do was write that down and send
it in and file a complaint. That was not what Mr. Garretson wanted to
hear. He hung up on me. I remember that.

He called back, called repeatedly to our office, demanding to speak to me
again. [ did speak to him and he said he was going to just stay on that
telephone all day long, whatever it would take. If he couldn’t have that
license, he would have my job, that I would be sorry that I discriminated
against him and treated him in this way. And I know it went on a lot
longer than that but I don’t remember any more details.

Judge Clifton: Now you called it abusive. What about those words was
abusive or the repetition or the length of time? What about it did you
consider to be abusive?
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Dr. Goldentyer: The tone. The lying. The language and the demanding,
constant phone calls to where it was very disruptive to our office,
upsetting our staff . . . .

Tr. 1423-26.

29.During May 2002 telephone calls, Respondent Garretson complained
of years of “problems” with APHIS, accused APHIS of discriminating
against him, announced that he would travel to Fort Collins to “get
satisfaction,” and predicted: “Today it will come to an end.” Dr.
Raymond Michael Flynn (D.V.M.) testified about the actions that APHIS
took in response, including conducting a threat assessment, upgrading
security arrangements at the office, and sending out a cautionary
message to other office employees. Dr. Flynn thought that Mr.
Garretson’s statement “might mean that Mr. Garretson might be
contemplating some sort of action against the agency” . .. ‘“Physical
threat.” CX 17. Tr. 737-49.

30.Interference Violation Proved: On June 25, 2004, Respondent
Garretson, while an applicant for an initial AWA license, threatened,
verbally abused, and harassed an APHIS official, Dr. Gaj, in the course
of carrying out his duties, at Lake City, Florida, in willful'® violation of
section 2.4 of the Regulations (9 C.F.R. § 2.4). CX 29, Tr. 82-93, 95-96.
31.Interference Violation Proved: On April 10, 2003, Respondent
Ammon, through her agent Respondent Garretson, threatened, verbally
abused, and harassed APHIS officials (APHIS Animal Care Inspector
Roy Ramsey; and Mr. Ramsey’s supervisor, APHIS Supervisory Animal
Care Specialist Dr. David Sabala), in the course of carrying out their
duties, by loudly arguing and instructing them “not to write this violation
up” and abruptly and rudely asking them to leave the premises, north of

' The term “willful” used here includes such gross neglect of a known duty as to
be the equivalent of an intentional misdeed.



134 ANIMAL WELFARE ACT

Adair, Oklahoma, in willful'' violation of section 2.4 of the Regulations
(9 C.FR. § 2.4). CX 19a, Tr. 606. [APHIS Investigator'> Lewis Robert
(“Bob”) Stiles, Jr., accompanied Inspectors Ramsey and Sabala, carrying
out duties on behalf of APHIS.]

32.Interference Violation Proved: During May 2002, and particularly
on May 20, 2002, Respondent Ammon, through her agent Respondent
Garretson, threatened, verbally abused, and harassed APHIS officials in
APHIS’s Western Region office in Fort Collins, Colorado, in the course
of carrying out their duties, in a series of telephone calls, in willful"®
violation of section 2.4 of the Regulations (9 C.F.R. § 2.4). Tr. 738-49,
CX 17a, CX 17b.

Topic Five: the Respondents’ allowing a tiger cub which appeared
to weigh less than 50 pounds to have direct contact with the
Respondents’ customers, in Fort Smith, Arkansas, on September 25,
2002.

33.Alleged Handling Violation (involving no physical harm) Not
Proved: the evidence fails to prove more than a minimal risk of
harm to the tiger cub and to the public, when the Respondents used
a tiger cub which appeared to weigh less than 50 pounds in
photographs with the public. Respondent Ammon and her agent
Respondent Garretson handled a tiger cub which “appeared to weigh less
than 50 pounds” in photographs with the public on September 25, 2002,
at the Arkansas/Oklahoma Fair in Fort Smith, Arkansas. Although the
tiger cub was exhibited to the public by placing it in a position to have
direct contact with the Respondents’ customers, the evidence fails to

" The term “willful” used here includes such gross neglect of a known duty as to

be the equivalent of an intentional misdeed.

12 APHIS Investigative and Enforcement Services

The term “willful” used here includes such gross neglect of a known duty as to
be the equivalent of an intentional misdeed.
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prove more than a minimal risk of harm to the tiger cub and to the
public; consequently, no violation was proved of sections 2.100(a) and
2.131(b)(1) of the Regulations and Standards (9 C.F.R. §§ 2.100(a),
2.131(b)(1)). CX 16, p. 11. [9 C.F.R. § 2.131(b)(1) is currently
renumbered as 2.131(c)(1).]

34.Alleged Handling Violation (involving no physical harm) Not
Proved: the evidence fails to prove that the Respondents failed to
handle as carefully as possible, so that the tiger cub would not suffer
trauma, behavioral stress, physical harm or unnecessary discomfort,
the tiger cub which appeared to weigh less than 50 pounds. When
Respondent Ammon and her agent Respondent Garretson handled a tiger
cub which “appeared to weigh less than 50 pounds” in photographs with
the public on September 25, 2002, at the Arkansas/Oklahoma Fair in Fort
Smith, Arkansas, the evidence fails to prove that the Respondents failed
to handle the tiger cub as carefully as possible, so that the tiger cub
would not suffer trauma, behavioral stress, physical harm or unnecessary
discomfort; consequently, no violation was proved of sections 2.100(a)
and 2.131(a)(1) of the Regulations and Standards (9 C.F.R. §§ 2.100(a),
2.131(a)(1)). CX 16, p. 11. [9 C.F.R. § 2.131(a)(1) is currently
renumbered as 2.131(b)(1).]

Topic Six: Respondent Garretson’s exhibiting animals without
holding a license, and without being authorized by a licensee.
35.Respondent Garretson, while anticipating a license being issued to
Respondent Ammon, but before that license had been issued, violated 7
U.S.C. § 2149(b) at two events in 2001, failing to obey the cease and
desist order issued by the Secretary (In re James B. Garretson, CX 1), by
exhibiting animals without holding a license, and without being
authorized by a licensee.

36.Respondent Ammon was licensed beginning July 10, 2001. Thus,
Respondent Garretson was not the agent of licensee Respondent Ammon
when he was operating as an exhibitor in 2001 before Respondent
Ammon was licensed (on June 9; and on June 30 and July 1).

37.0n June 9, 2001, in Dublin, Texas, with Eric Drogosch, Respondent
Garretson operated as an exhibitor without a license, doing business as
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International Wildlife Refuge, at the Dr. Pepper Bottling Company, in
willful'* violation of 9 C.F.R. § 2.1(a)(1). CX 4. Tr. 713-727.
38.0n June 30 - July 1, 2001, in Texas (Cedar Hill area), Respondent
Garretson operated as an exhibitor without a license, doing business as
International Wildlife Center and as International Wildlife Center Inc., at
PETCO, Cedar Hill, in willful® violation of 9 C.F.R. § 2.1(a)(1). [Even
more alarming to me, Respondent Garretson represented International
Wildlife Center Inc. to be a 501(c)(3) non-profit organization, for which
contributions would be tax deductible, which was not true; also,
International Wildlife Center Inc. was never incorporated. |
CX 5, Tr. 706-711, 392-407.
39.Respondent Ammon was licensed until June 8, 2004. I find that
Respondent Garretson operated as Respondent Ammon’s agent and
consequently did not operate as an exhibitor without a license on April 3,
2002, during exhibition in El Paso, Texas, at Cielo Vista Mall; on
September 25, 2002, during exhibition at Fort Smith, Arkansas; and on
or about May 3, 2004, during transport of animals for use in exhibition at
Attalla, Alabama. Consequently, I find that violations of 9 C.F.R. §
2.1(a)(1) on those occasions were not proved.
Topic Seven: the 2001 inspections, Respondent Ammon’s facility
(Frost, Texas).
40.When Respondent Ammon’s exhibitor license was issued (July 10,
2001), her business (in Frost, Texas) was inspected or investigated four
times during the remaining half of 2001:

August 21, 2001 (CX 7, CX 12),

October 2, 2001 (CX 8, CX 12, CX 14),

October 31, 2001 (CX 10-11, Tr. 405-452), and

The term “willful” used here includes such gross neglect of a known duty as to
be the equivalent of an intentional misdeed.

The term “willful” used here includes such gross neglect of a known duty as to
be the equivalent of an intentional misdeed.
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December 19, 2001 (CX 13, CX 14, Tr. 506).

Jeanne M. Kjos, D.V.M. (Tr. 455-560) inspected on August 21, October
2, and December 19. Senior Investigator'® David Green investigated and
took photographs on October 31. Dr. Kjos is, and was during the 2001
inspections, a Veterinary Medical Officer with the United States
Department of Agriculture, APHIS, Animal Care. Tr. 457. Dr. Kjos had
15 years experience with Animal Care at the time of the hearing. Tr.
457. Dr. Kjos’ testimony that I include hereafter, [ adopt as Findings of
Fact.
41.The Respondents’ lions’ small water bucket was dry on October 2,
2001. CX 12, p. 9. Dr. Kjos, the APHIS inspector, who noted the
deficiency, is a veterinarian whose opinions are worthy of respect. Dr.
Kjos wrote:

The sixth noncompliant item noted on the October 2, 2001,

inspection report was Section 3.130 watering. 1 observed

the three adult lions in the north pen having only one small

bucket to provide water. This bucket was empty at the time

of this inspection. A better system needed to be provided to

assure potable water for the three adult lions housed in the

north pen. The correction date given for this noncompliant

item was October 5, 2001.

CX12,p.9.

On October 2, 2001, the Respondents failed to meet the minimum
standards for watering animals (three adult lions), in violation of sections
2.100(a) and 3.130 of the Regulations and Standards. 9 C.F.R. §§
2.100(a) and 3.130.

16
United States Department of Agriculture, Animal and Plant Health Inspection
Service, Investigative and Enforcement Services, Senior Investigator. Tr. 378.
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42.Dr. Kjos described weather conditions that necessitated shelter for the
animals in Ms. Ammon’s Frost location. Tr. 498-99.

Dr. Kjos: In North Texas we can get very cold temperatures, also, and
freezing ice. Icy conditions. So they’d also need to get in a box, you
know, if the weather turns very inclement. Which it can all in one day
go from being a nice beautiful sunny day to very cold, very icy. So it
could happen very suddenly.

Judge Clifton: Can you give me an estimate as to how the range of
temperatures might be throughout the year or what the range of
conditions might be throughout the year?

Dr. Kjos: Are you asking me specifically in December?

Judge Clifton: No, throughout the year. You know, what might you be
concerned about in the Fall. What might you be concerned about in the
Winter, in the Spring, and so forth.

Dr. Kjos: Well, in the summer quite often we get over 100 degrees. And
that’s not even, that can be in the shade it can be over 100 degrees. So in
the direct sunlight, you know, that’s way over 100 degrees in the direct
sunlight.

And then in the Winter months we can get down to the single digits.
Like I said, and then you add on to that a lot of wind or ice or rain or
snow. And then we’ve got snow. So they can get very inclement, too.
And typically a season of heavy rains in the Spring months, and then
another season of heavy rains in the Fall months. Not this year, but
typically we do.

Tr. 498-99.

43.The Respondents argue that the animals shared the available shelter,
that each animal did not need its own den. I respect Dr. Kjos’ judgment
and find that the shelter space was inadequate. Tr. 500-01.

Ms. Carroll: Dr. Kjos, do animals also need sufficient space to be able to
get away from the other animals if they want to?

Dr. Kjos: Yes. Especially in a breeding situation with, you know, a
male and females. Intact animals. I don’t remember if these were intact
animals.

Ms. Carroll: And --
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Dr. Kjos: But the lion might get very possessive of one of the two
lionesses or at any one particular time. So there can be an inner
aggression even among these animals, depending on the breeding season.
Ms. Carroll: So where the regulation in Section 3.128 refers to normal
postural and social adjustments, does the postural mean just the physical
ability to stretch out and have space to move around?

Dr. Kjos: Yes.

Ms. Carroll: And the social adjustments, is that what you’re referring to
about the ability to escape from other animals, if you will?

Dr. Kjos: Yes.

Ms. Carroll: Okay. Let me ask you about the last item on the first page
of your inspection report, which is CX-13, page two, about the additional
gate to facilitate routine cleaning in the north lion pen. You documented
that as not having been corrected since the last inspection?

Dr. Kjos: That’s correct.

Ms. Carroll: The next item, outdoor facilities, which is I guess what
Judge Clifton was asking you about, the shelter from sunlight?

Dr. Kjos: Yes.

Ms. Carroll: Is that referenced also to the same six tigers that you took
the pictures of in the exercise pen, with no shelters or shade?

Dr. Kjos: Yes. Yes, itis.

Tr. 500-01. [See also Tr. 494-95.]

44.The property in Frost, Texas used by Respondent Ammon and her
agent Respondent Garretson, was purchased by Respondent Ammon’s
parents in January or February 2001, and remained in her parents’
names. Tr. 1025-26. The property, 12 acres, had been an emu farm, and
six acres were fenced with chain link. Tr. 1025. There were runs and
shelters already there. Tr. 1025-26. Respondent Ammon had a rescue
center in mind, intending to take in animals that needed a place to stay.
Tr. 1026. There was no electricity at the property when Respondent
Ammon moved her trailer house onto the property. Tr. 1027.
45.Respondent Ammon and her agent Respondent Garretson failed to
meet the minimum standards for space, in violation of sections 2.100(a)
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and 3.128 of the Regulations and Standards (9 C.F.R. §§ 2.100(a),
3.128), in Frost, Texas, on or about the following dates in 2001:
a. August 21, 2001: Inadequate space for an adult lioness.
b. October 2, 2001: Inadequate space for six adult lions and three
juvenile tigers.
c. October 31, 2001: Inadequate space for six adult lions and
three juvenile tigers.
d. December 19, 2001: Inadequate space for six adult lions and
three juvenile tigers.
46.0n August 21, 2001, Respondent Ammon and her agent Respondent
Garretson failed to meet the minimum standards for housing for llama
and blackbuck antelope, in Frost, Texas, in violation of 9 C.F.R. §§
2.100(a), 3.125(a)). CX 7,CX 12.
47.Respondent Ammon and her agent Respondent Garretson failed to
meet the minimum standards for outdoor housing facilities for felids and
hoofstock, in violation of sections 2.100(a) and 3.127 of the Regulations
and Standards (9 C.F.R. §§ 2.100(a), 3.127), in Frost, Texas, on or about
the following dates in 2001:
a. August 21, 2001: Inadequate shelter for three adult lions (9
C.F.R. § 3.127(b)).
b. August 21, 2001: Inadequate protection from sunlight for three
adult lions (9 C.F.R. § 3.127(a)).
c. August 21, 2001: Inadequate perimeter fence for three lions (9
C.F.R. § 3.127(d)).
d. October 2, 2001: Inadequate shelter for six adult lions and
three juvenile tigers (9 C.F.R. § 3.127(b)).
e. October 2, 2001: Inadequate protection from sunlight for three
adult lions and three juvenile tigers (9 C.F.R. § 3.127(a)).
f. October 31, 2001: Inadequate shelter for six adult lions, three
juvenile tigers and a llama and a sheep (9 C.F.R. § 3.127(Db)).
g. October_31, 2001: Inadequate protection from sunlight for
three adult lions and a llama and a sheep (9 C.F.R. § 3.127(a)).
h. December_19, 2001: Inadequate perimeter fence for six tigers
and one cougar (9 C.F.R. § 3.127(d)).
i. December_19, 2001: Inadequate protection from sunlight for
six adult tigers and three juvenile tigers (9 C.F.R. § 3.127(a)).
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j. December 19, 2001: Inadequate shelter for six adult lions and

three juvenile tigers (9 C.F.R. § 3.127(b)).
Tr. 456-560, CX 7, CX 12.
48.The perimeter fence is required to be an eight foot perimeter fence.
Tr. 501-02, 504. The Respondents had a six foot perimeter fence.
49.Respondent Ammon took in a variety of animals, including some that
were not in good condition. Respondent Ammon thereby assumed the
burden to improve their condition, a burden that could be difficult and
expensive, requiring intensive nutrition and veterinary care. At times
Respondent Ammon and her agent Respondent Garretson failed to carry
the burden.
50.Respondent Ammon and her agent Respondent Garretson failed to
establish and maintain a program of adequate veterinary care, in
violation of section 2.40(b) of the Regulations (9 C.F.R. § 2.40(b)) in
Frost, Texas, on or about the following dates:

a. October 2,20019 C.F.R. § 2.40(b)(2) (inadequate methods to

prevent injuries - 1 bear)

9 C.F.R. § 2.40(b)(4) (inadequate guidance to personnel regarding

handling and care - 1 bear)
51.Respondent Ammon and her agent Respondent Garretson failed to
provide adequate veterinary care to animals, in violation of section
2.40(a) of the Regulations (9 C.F.R. § 2.40(a)) in Frost, Texas, on or
about the following dates in 2001:

a. August 21, 2001 (three tigers and one lion);

b. October 2, 2001 (one lion); and

c. December 19, 2001 (one tiger, one lion, one cougar).
52.Not proved: From the facts before me (CX 12, p. 7, CX 8, p. 11, Tr.
555-56), I do not find a violation on October 2, 2001, of failing to meet
the minimum standards for feeding. Respondent Ammon intended, on or
about October 2, 2001, to feed the tiger cubs in Frost, Texas, with the
chicken in two packages that she was thawing directly on the dirt
(instead of thawing in a water bath or refrigerator); one of the packages
had a hole in it where one of the dogs had gotten hold of the package.
The improper thawing and the hole in the package raise the concern that
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the chicken was not “wholesome, palatable, and free from
contamination,” as required by sections 2.100(a) and 3.129(a) of the
Regulations and Standards (9 C.F.R. §§ 2.100(a), 3.129(a)). The
evidence falls short, however, of proving (by a preponderance) that the
chicken was not “wholesome, palatable, and free from contamination.”
CX12,p.7,CX 8, p. 11, Tr. 555-56.

53.0n October 31, 2001, the Respondents failed to meet the minimum
standards for dogs, in violation of 9 C.F.R. §§ 3.4(a), 3.4(b), 3.4(b)(3),
3.8.

54.0n December 19, 2001, Respondent Ammon and her agent
Respondent Garretson failed to meet the minimum standards for
housekeeping at Frost, Texas, because they cluttered the food storage
area with non-food paraphernalia (Tr. 502, CX 13, p. 24); and they used
the shelter structure for a llama, pig, cow, and sheep to store unused
building supplies, equipment, and other paraphernalia (Tr. 503, CX 13, p.
23); in violation of 9 C.F.R. § 2.100(a) 9 C.F.R. § 3.131(c).

55.Not Proved: alleged handling violation on December 19, 2001,
involving no physical harm; six tigers in exercise pen at home facility
in Frost, Texas. Respondent Ammon and her agent Respondent
Garretson kept six tigers in an enclosure made of cattle fencing (with 8”
high openings) without a perimeter fence on December 19, 2001, at the
home facility in Frost, Texas. [The Respondents did have a six foot high
perimeter fence, but an eight foot high perimeter fence is required.]
December 19, 2001 was a day that Veterinary Medical Officer Jeanne
Kjos inspected Respondent Ammon’s facility, after Respondent Ammon
permitted her access through a locked gate;'” the evidence fails to show
any exhibiting to the public or presence of others on December 19, 2001.
Alleged handling violations assert that the six tigers were exhibited to the
public; that exhibiting six juvenile tigers in enclosures constructed of
cattle fencing, with insufficient distance and/or barriers between the
animals and the public, would permit the animals to have direct contact

Dr. Kjos wrote facilities violations, not handling violations.
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with people (and vice versa). While I agree that close proximity of any
human to the tigers’ enclosure would likely have been dangerous,
presenting more than a minimal risk of harm to the tigers and to the
public, I conclude that no violation of section 2.131(b)(1) of the
Regulations (9 C.F.R. § 2.131(b)(1)) on December 19, 2001 was proved;
the missing element is the close proximity of any human. CX 13. [9
C.F.R. § 2.131(b)(1) is currently renumbered as 2.131(c)(1).]

Topic Eight: Respondent Ammon’s failure to readily disclose three
tiger cubs, on August 21, 2001, during inspection at Respondent
Ammon’s facility (Frost, Texas).

56. On August 21, 2001, Respondent Ammon failed to show three tiger
cubs to Dr. Kjos and Dr. Sabala while they were inspecting Respondent
Ammon’s facility in Frost, Texas, having denied at least twice that they
(she and her agent Respondent Garretson) had any other animals, until
asked directly where the tiger cubs were located. The three tiger cubs
were in outdoor pens outside Respondent Ammon’s trailer house on the
back of the property. The three tiger cubs appeared thin, especially
Kojac, and in need of being seen by a veterinarian. Respondent
Ammon’s failure to readily disclose the tiger cubs is a form of
untruthfulness to the APHIS inspectors. Tr. 477-479. CX 7, CX 12, p.
5.

Topic Nine: Respondent Garretson’s additional violations on June
30 - July 1, 2001, at PETCO Cedar Hill, Texas.

57.0n June 30 - July 1, 2001, Respondent Garretson allowed the public
to have direct contact with very young (six-week old) tigers, allowing
customers to play with the tigers, and exhibiting the tigers in a manner
and for periods of time inconsistent with their good health and well-
being, in violation of 9 C.F.R. § 2.131(a)(1) (currently renumbered as
2.131(b)(1)); and in violation of 9 C.F.R. § 2.131(b)(1) (currently
renumbered as 2.131(c)(1)); and in violation of 9 C.F.R. § 2.131(b)(3)
(currently renumbered as 2.131(d)(3)). CX 5, Tr. 706-711, 392-407.
Topic Ten: the April 10, 2003 inspection, north of Adair, Oklahoma.
58.0n April 10, 2003, Respondent Ammon and her agent Respondent
Garretson failed to meet the minimum standards for housing for tigers,
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north of Adair, Oklahoma, because the perimeter fence they provided for
their tigers was inadequate, in violation of sections 2.100(a) and 3.127(d)
of the Regulations and Standards (9 C.F.R. §§ 2.100(a), 3.127(d)). Tr.
601-627, CX 19a.
59.0n April 10, 2003, Respondent Ammon and her agent Respondent
Garretson failed to meet the minimum standards for housing for lions,
north of Adair, Oklahoma, because they housed two juvenile lions in a
travel crate that measured 4 feet by 7 feet which did not allow the lions
adequate space or freedom of movement, in violation of sections
2.100(a) and 3.128 of the Regulations and Standards (9 C.F.R. §§
2.100(a), 3.128). Tr. 601-627, CX 19a.
60.0n April 10, 2003, Respondent Ammon and her agent Respondent
Garretson failed to make, keep and maintain records, in violation of
sections 2.100(a) and 2.75(b)(1) of the Regulations and Standards (9
C.F.R. §§ 2.100(a), 2.75(b)(1)). Tr. 601-627, CX 19a.
Topic Eleven: additional alleged violations in 2003 and 2004.
61.0n or about the following dates, the Respondents failed to provide
adequate veterinary care to animals, in violation of 9 C.F.R. § 2.40(a):
a. April 10, 2003 (two lions);
b. January 5, 2004 (one tiger); and
c. March 7, 2004 (one bear, one wolf-hybrid, one tiger).
62.0n March 7, 2004, respondents failing to employ an attending
veterinarian, as required, in violation of 9 C.F.R. § 2.40(a)(1).
63.0n the following dates, the Respondents failed to establish and
maintain a program of adequate veterinary care, in violation of 9 C.F.R.
§ 2.40(b), by :
a. March 1 - April 2,2003 9 C.F.R. § 2.40(b)(1) (inadequate
personnel, facilities and equipment - 2 lions and 9 tigers)
9 C.F.R. § 2.40(b)(4) (inadequate guidance to personnel regarding
handling and care - 2 lions and 9 tigers)
b. March 7, 2004 9 C.F.R. § 2.40(b)(1) (inadequate facilities
and equipment - 11 tigers, 1 bear, 1 lion, 1 wolf-dog hybrid)

64.0n or about March 3, 2004, the Respondents failed to meet the
minimum standards for transportation because the lion being transported
in a trailer was exposed to holes in the wall; and the bears being
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transported in a trailer were exposed to holes in the door, in violation of
9 C.F.R. §§2.100(a), 3.138(a). CX 27.

65.The Respondents failed to meet the minimum standards for feeding
on or about March 7, 2004, in Florida, at the Volusia County
Fairgrounds, by feeding their tigers an unbalanced diet of only chicken
and beef, with no dietary or vitamin-mineral supplement to prevent the
occurrence of metabolic disease, in violation of sections 2.100(a) and
3.129(a) of the Regulations and Standards (9 C.F.R. §§ 2.100(a),
3.129(a)).CX 27

Topic Twelve: Respondent Garretson’s Truthfulness June 8, 2004,
in Attalla, Alabama

66.APHIS has indicated that Respondent Garretson was not truthful in
response to APHIS inquiries on June 8, 2004, in Attalla, Alabama, at Ty
Harris’s property, during a prelicense inspection by APHIS. APHIS
believes that Respondent Garretson did not reveal 3 of his tigers, which
were in poor condition. See CX 39, admitted into evidence in part (all,
except for the first 2 paragraphs under Comments) and rejected in part
(the first 2 paragraphs under Comments) Tr. 1434-1439. On cross-
examination (Tr. 1228), Ms. Carroll questioned Respondent Garretson:
Ms. Carroll: And you said you had no other animals, but in fact you had
tigers that you had placed in another area at Mr. -- at Mr. Harris’. Isn’t
that correct?

Tr. 1228.

67.In response, Respondent Garretson testified that he “had given Ty
Harris those tigers.” Tr. 1228. Mr. Garretson had also stated in a July
12, 2004 interview that he gave the tigers to Ty Harris “(t)he first of
May, before the inspection.” CX 28b, p. 11. Ty Harris did not testify,
but his Affidavit is in evidence, although he was not available for cross-
examination. As Mr. Harris’s Affidavit states (CX 28a), Respondent
Garretson had given Mr. Harris the four young tigers. The four young
tigers were in terrible condition (CX 28a) when Respondent Garretson
brought them to Ty Harris’s property, and Ty Harris’s intervention was
of great benefit to the four young tigers.
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68. I conclude that Respondent Garretson was truthful, that the young
tigers were not in Respondent Garretson’s inventory during the June 8,
2004 inspection; that he had previously given the four young tigers to Ty
Harris.  Thus, during the prelicense inspection on June 8, 2004,
Respondent Garretson was not required to disclose the three young tigers
that remained on Ty Harris’s property (one of the four, Emma, was at
Central Valley Animal Hospital).

Topic Thirteen: Respondent Garretson’s Prior Enforcement Action
69.This is the second enforcement action brought against Respondent
Garretson for failing to comply with the Act, the Regulations and the
Standards. CX 1.

Topic Fourteen: Respondent Garretson’s “Alter Ego”?

70.APHIS asks me to find that Jungle Paradise Zoo, Inc., an Animal
Welfare Act licensee beginning about September 20, 2005, is an alter
ego of Respondent Garretson. I do not so find. Respondent Garretson
was the moving force behind Jungle Paradise Zoo, Inc., and Respondent
Garretson’s method of operating with Ms. Nicole H. Demers appeared to
me to be similar to his method of operating with Respondent Ammon. I
find that Ms. Nicole H. Demers was a significant participant in the
activities of Jungle Paradise Zoo, Inc., and in providing the real estate
occupied by the animals, so significant as to preclude my finding that
Jungle Paradise Zoo, Inc., is an alter ego of Respondent Garretson.
Whether Sandra J. Garretson (Respondent Garretson’s mother)
participated significantly in Jungle Paradise Zoo, Inc., is unknown to me.
What the corporate records would reveal is unknown to me. The
evidence before me is inadequate to find that Jungle Paradise Zoo, Inc.,
is an alter ego of Respondent Garretson.

Discussion

71.Elizabeth Goldentyer, Doctor of Veterinary Medicine (Tr. 1404),
having heard the testimony from the outset of the hearing (Tr. 1406),
provided APHIS’s rebuttal testimony. Tr. 1404-1507. Dr. Goldentyer is
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the Eastern Regional Director for USDA, APHIS, Animal Care. Dr.
Goldentyer explained, in general terms, the impact of behavior such as
that in evidence of Respondent Ammon and Respondent Garretson. Tr.
1431-34.

Ms. Carroll: Is it a problem as far as enforcement of the Animal Welfare
Act when a dealer or exhibitor is verbally abusive to inspectors?

Dr. Goldentyer: Yes, it is a problem.

Ms. Carroll: Why?

Dr. Goldentyer: Well, it’s a problem because we have to be concerned
about the safety of our inspectors. So we have to send more than one
person which takes some coordination since the inspectors are spread out
throughout the country. So we have to get people together so that no one
is going by themselves which means it’s harder to get these inspections
done.

It’s also very difficult to be able to look at the facilities and
calmly evaluate what’s going on, ask questions so that you understand
what the circumstances are and get answers so that you can make a
decision about compliance. If you are having to be subject to this kind of
verbal abuse and kind of behavior, it really makes it very difficult to do a
good inspection.

Ms. Carroll: And you heard testimony from Dr. Kjos and I should, I’ll
just mention that Dr. Kjos specifically, about the inquiry she made about
the bear that had apparently died and also notation that she made
regarding tiger cubs that were not presented for inspection until she
pressed Ms. Ammon and Mr. Garretson about their whereabouts. Is it a
problem as far as enforcement of the Animal Welfare Act for the Agency
when there is apparently, when licensees or exhibitors or dealers are not
forthcoming and forthright with the Agency?

Dr. Goldentyer: Yes. When an inspector is out there, they’re really
seeing a snapshot of the facility. They are going through and trying to
make decisions about the care and use of the animals that they’re seeing
in one moment in time. They have to be able to get good information
about what’s going on with these animals and if it’s conflicting
information, if it’s just whatever is a convenient answer, if they are not
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shown all the animals or they’re not shown all the facilities, all the places
where food is stored or something, it’s virtually impossible for the
inspector to be able to do a good inspection, evaluate the facility and
make sure that the animals are getting good care.

Ms. Carroll:  And what about the Agency’s ability to trust what
exhibitors and dealers are telling them about their facility and their
animals and their records and their set-up, is it a problem when it appears
that a dealer and an exhibitor is not truthful?

Dr. Goldentyer: Well, it brings into question all of the information that
you’re getting about the animals and their care if you’re not getting
accurate information about what’s going on. Particularly if on top of not
getting accurate information verbally during the inspection, you don’t
have good medical records that make sense to help you validate the fact
that there is care given. You really have no way of knowing whether
there’s any care or not. And if you add that to seeing animals that need
care, it really brings into question the whole management of the facility
and it’s clearly a violation not to give the inspector accurate information
about what’s going on.

Tr. 1431-34.

72.Dr. Goldentyer has expressed precisely why being responsible and
trustworthy are essential attributes of an Animal Welfare Act licensee
who will perform the duties that are required. The following excerpt
from Ms. Ammon’s testimony reveals to me a lack of being responsible
and trustworthy. This testimony is found at Tr. 1200-09.

73.ALJ: I’d like you to respond to one of the sentences in Ms. Sternke’s
affidavit, if you will, that’s on --

Ms. Ammon: Okay.

ALJ: RX 16, page seven. When you come down in the first full
paragraph to about the fourth line, and it says the cats were hungry,
because they had not been fed in four days due to shortage of meat, were
you aware of any shortage of meat at about that time?

Ms. Ammon: No. I was also not aware that Lynda Brackett was going
to be anywhere near my cats. [ did not know she was hired. We
wouldn’t -- we did not hire her. I did not say let’s have Lynda Brackett
come and help Amanda with my cats. I did not instruct Lynda Brackett
to be anywhere near my cats. [ didn’t show her how to water my cats. |
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didn’t show her how to feed my cats. Four days is not that long of a time
for a tiger -- normally you would fast -- one to two days a week is
normal. Four days I know is longer than two days or a -- a day, but
that’s not enough for them to -- health wise, they were not written up for
being thin or malnutritioned. They didn’t write up in any report that I
saw that they were too skinny or thin. We had been feeding them meat --
red meat from cow legs that were at least 20 to 40 pounds. And then
they’d go to -- once that dropped off, they would go back to chicken legs.
And we would normally feed them 10 pounds, 10 to 15 pounds. Some of
the males got a little bit more. So they were basically just gorging out.
We were feeding them a lot of meat, and then all of a sudden, they had to
go back to eating about 10 or 15 pounds apiece. So -- [ mean they’re
going to -- it’s going to be a little harder to, you know, if you start -- like
Thanksgiving and Christmas when people eat a lot, and then they have to
go back to oh, we got to not eat as much. So when anybody came into
that barn, it was either to feed or to water or to clean. So, of course,
they’re going to think every time somebody comes, they’re going to
think it’s time to eat. Every time Amanda would back her truck up into
that barn, they would start pacing, because they knew it was about time
to eat. So anytime they saw us, they were basically getting fed, or
getting water, or getting something, because -- you know, normally in
our exhibits that we would do all year, they would just lay there, and
they’d see millions of people all day long, and they won’t care. but when
in this situation, they didn’t see anybody else but us, and most of the time
when they saw us, we were either feeding or cleaning or giving them
water. So they’re going to start pacing, and they’re going to think
something’s going to happen because there’s -- there’s people. I was not
aware there was a shortage of meat. There was 26 cats, so I’'m not sure
who was getting the majority of the meat or whatnot.

ALJ: Was the money you sent from Brownsville the last money you sent
for food?

Ms. Ammon: Yes. As far as [ know, yes.

ALJ: And was that about a month before the incident? A month or
more?
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Ms. Ammon: February -- somewhere in between February -- it would
have been either the first, after the first or second weekend.

ALIJ: Do you recall how much money you sent?

Ms. Ammon: It was a thousand dollars cash, Western Union. And I
believe I showed Mr. -- or Bob Stiles the receipt. 1 don’t have it now,
but I believe when I did my affidavits, I showed him the Western Union
receipts.

ALJ: And how long did you expect that to last?

Ms. Ammon: I don’t know. I don’t remember. He was getting -- [ don’t
remember how much -- how many cents a pound, but he had a pretty
good supplier of chicken leg quarters out of Tulsa, and I’m not really
sure. I had not gone there. I know Mr. Garretson had picked up meat
there before, but I had not typically gone to pick up the meat, so I’'m not
sure about how much it was.

ALIJ: Did you have any conversation with Mr. Estes as to how far -- how
long that thousand dollars was expected to last?

Ms. Ammon: No. [ didn’t actually speak with Mr. Estes that much.
Most of it was -- he would talk to Mr. Garretson directly unless I was
there because -- except the whole time I was there at his facility, because
we would talk to him every day until when we left. Most of the time it
was Mr. Garretson that called him, not me so.

ALJ: Do you have any evidence that Mr. Garretson called him during
the month of absence?

Ms. Ammon: Oh, when he called me and I would talk to Safari Joe --
I’m just saying when we had both gone together, Mr. Estes would
usually talk to Mr. Garretson. I’m not sure if he called him -- I’'m -- I’'m
sure he called him. I don’t have evidence that he called him, but I mean I
would talk to Joe every day when I was on the property, and I would stay
in contact with James by phone every time he was gone.

ALJ: And when you were also gone, did you have any conversation with
Mr. Estes?

Ms. Ammon: Not -- that’s what I’'m saying. Not as much. It would be
through James or, you know, like I -- I wouldn’t call him usually up
myself. James would talk to him or I would talk to them while he was on
the phone.
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ALJ: What were your instructions to Amanda Sternke as to how often to
feed the big cats?

Ms. Ammon: It really just depended on the meat and what they were
going to feed. We mostly -- when we did the cow legs, it was Monday
through Friday, we would go and get them. So being fed that much, they
wouldn’t have to be fed every day, and that’s why some of the days we
missed, because we couldn’t go out there, because it took too long to do
it. It was just whenever they had -- I don’t recall actually saying, you
know, feed on this particular day or these particular days.

ALJ: When you heard that your cats had not been fed in four days, were
you upset?

Ms. Ammon: Yes. I --1 mean I don’t even think I actually ever was
told that until, I believe, I think -- I don’t know if I read it from Amanda.
I’d-- I’d not -- had not talked to Amanda myself directly after the
accident. I know she had spoken with Mr. Estes and Mr. Garretson and
had heard stuff through them. So I never heard it directly from her how
they were being fed or what they were being fed or how often.

ALJ: Did you have any way to call her when you were away?

Ms. Ammon: I’m talking about after the accident when she had left.
ALJ: And I’m talking about --

Ms. Ammon: Yes.

ALIJ: -- before the --

Ms. Ammon: Yes.

ALJ: accident. Did you have

Ms. Ammon: -- Yes.

ALIJ: -- any way to get a hold of her

Ms. Ammon: Yes.

ALJ: What was that? How would you reach her?

Ms. Ammon: The direct line that went to the trailer that we were staying
in. I don’t remember the phone number, but it’s different than Safari
Joe’s cell phone number.

ALJ: And -- and she stayed there, too?
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Ms. Ammon: Yes. There’s a trailer that she was staying in that was
separate from Safari Joe’s house, and then when we stayed there, we
stayed in the trailer with -- where Amanda was -- we’re living.

ALJ: How often did you communicate with her, for example, while you
were in Brownsville, Texas?

Ms. Ammon: I don’t think -- I don’t think I had called her directly. We
spoke mostly through Mr. Estes.

ALJ: All right.

Ms. Ammon: When I came back, you know, we would -- I helped her
with a bunch of things, and she helped me clean the cats and whatnot.
ALJ: And in -- while you were in Sarasota, Florida, how often did you
contact Amanda Sternke, if you recall?

Ms. Ammon: [ don’t recall. I think most of it was through Mr. Estes.
We talked to him, maybe not on a daily basis, but I know we talked to
him often. I don’t think I specifically called Amanda herself.

ALJ: When you say often, how often do you think you are aware of you
or Mr. Garretson talking with Mr. Estes about your cats during the time
you were in Sarasota?

Ms. Ammon: I don’t know. That’s hard to say. Because we -- Mr.
Garretson and myself both had different cell phones, so I don’t know
exactly --

Tr. 1200-09.

74.Dr. Goldentyer’s testimony that the Respondents’ provisions for their
animals in Adair, Oklahoma were deficient is found at Tr. 1411-14:

Ms. Carroll: Let me ask you . . . the issue of careful handling of
dangerous animals like tigers. Why is that important?

Dr. Goldentyer: Tigers as we’ve heard are incredibly dangerous and they
can even just in an instant cause tremendous damage to each other, to
people, any other animal that comes in contact with them. Often times
when a large cat is involved in some kind of an incident that results in
injury to a person, there is consequences to the animal. Either some of
them have to be euthanized. Some of them have to be housed separately
or they don’t get adequate care after that kind of thing happens. So
really to assure the humane care and use of the animal, you have to
protect both the animal and any people that are going to come in contact
with the animal.
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Ms. Carroll: Not just customers?

Dr. Goldentyer: Anyone that would come in contact with the animal.
Ms. Carroll: Do you have an opinion about whether the Respondents’
decisions in connection with the housing and care of the animals in
Adair, Oklahoma met the regulation requirements as far as care and
prevention of injury?

Dr. Goldentyer: Yes.

Ms. Carroll: What’s the basis for your opinion?

Dr. Goldentyer: Well, based on my understanding of these animals and
the testimony that I’ve heard and my understanding of the regulations.
Ms. Carroll: And what is your opinion?

Dr. Goldentyer: These animals were not handled appropriately.

Ms. Carroll: Why not?

Dr. Goldentyer: There was insufficient personnel there to adequately get
them fed, get them handled so as to avoid any injury, insufficient barriers
and distance to keep people safe.

Ms. Carroll: Even people who worked there?

Dr. Goldentyer: Yes.

Ms. Carroll: What about the ability of the barn itself to prevent people
from coming in? Does that play a part?

Dr. Goldentyer: In my opinion, the barn was not adequately secured to
protect both the people and the animals.

Ms. Carroll:  What kinds of things could Respondents have done to
handle the animals more carefully in that circumstance in Adair?

Dr. Goldentyer: There are a lot of things that they could have done.
There is fencing and other types of security, securing the door. There are
locks, attendants. There are a lot of things you can do to make an area
secure so that there is no chance of someone getting in there or getting in
there inappropriately.

Ms. Carroll: Do you have an opinion whether leaving one’s animals to
the care of persons not under your control constitutes careful handling?
Dr. Goldentyer: Yes.

Ms. Carroll: And the basis for your opinion?
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Dr. Goldentyer: Well, my understanding of the regulations and the care
that’s required for these animals, it’s not careful handling to leave these
animals like that. A lot of things can happen. You have to be able to
respond to assure that nothing bad happens to them. You can’t just
depend on someone else to take the responsibility. These animals are a
huge responsibility and as an owner and exhibitor of these animals,
you’re responsible for them and you need to provide for them. It’s
inappropriate and inadequate handling to go off and do something else
and leave those animals behind without adequate care.

Tr. 1411-14.

75.Respondent Ammon’s behavior showed, at times, a failure to
appreciate the needs of the animals and a failure to accept correction
from APHIS officials. Respondent Ammon’s failures resulted not only
from inadequate funds, a contributing factor, but also from her failure to
take charge of the business that she operated under the license issued to
her. Respondent Ammon was responsible for the activities undertaken
under her Animal Welfare Act license, but Respondent Ammon’s
testimony reveals her dependence and her failure to take responsibility as
required to manage the magnificent but very expensive and time
consuming animals. Respondent Ammon relied heavily on Respondent
Garretson and his contacts among exhibitors, including, for example, Mr.
Joseph M. (“Joe”) Estes, also known as “Safari Joe” (CX 2, CX 19, CX
24), Mr. Eric John Drogosch (CX 4); and Mr. Marcus Cook (Tr. 929-
933).

76.The Respondents did correct many mistaken practices but
nevertheless repeatedly failed to accept and exercise the responsibility
that must be exercised to remain in compliance with the Animal Welfare
Act. It is striking that Respondent Ammon, in her Declaration filed May
31, 2006, so frequently refers to the alleged violations as minuscule. |
conclude that Animal Welfare Act license revocation and the other
remedies found in my Order (paragraphs 77 through 89) are necessary,
and that lesser remedies would not be adequate

Order
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77.Animal Welfare Act license number 74-C-0521, issued to Respondent
“Nicole Ammon dba: International Wildlife Ctr.,” is revoked, effective
on the day after this Decision becomes final.'"® [Respondent Ammon’s
Animal Welfare Act license has not been valid since June 8, 2004;
license revocation is nevertheless the appropriate remedy.'’] Further,
Respondent Ammon’s privilege to engage in activities that require an
Animal Welfare Act license is revoked, effective on the day after this
Decision becomes final. [See footnote 18.]

78.Further, Respondent Ammon is permanently disqualified from
becoming licensed under the Animal Welfare Act or from otherwise
obtaining, holding, or using an Animal Welfare Act license, directly or
indirectly, or through any corporate or other device or person, effective
on the day after this Decision becomes final. [See footnote 18.]

79.Under the Animal Welfare Act, revocations and permanent
disqualifications are equally permanent. If the revocations and
permanent disqualifications specified in paragraphs 77 through 78 are
vacated on appeal or for any other reason, no Animal Welfare Act
license shall be issued to Respondent Ammon until she has met all
requirements of the Animal Welfare Act, the Regulations (including but
not limited to 9 C.F.R. §§ 2.1 through 2.12), and the Standards; until she
has fully met her obligation to pay civil penalties imposed under the
Animal Welfare Act; until she has established a pattern of

8
See paragraph 90. to determine the day on which this Decision becomes final.

? See Eric John Drogosch, et al., 63 Agric. Dec. 623, 648-49 (2004), in which
the Judicial Officer concluded that if a person holds a valid Animal Welfare Act license
at the time he or she violates the Animal Welfare Act or the Regulations and Standards,
the Secretary of Agriculture is authorized by section 19(a) of the Animal Welfare Act
(7 U.S.C. [1 2149(a)) to revoke that violator’s Animal Welfare Act license even if the
violator’s Animal Welfare Act license is cancelled prior to revocation.
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trustworthiness in meeting obligations similar to those imposed upon
Animal Welfare Act licensees; and until she has established a pattern of
cooperation with authorities who have functions similar to those of
APHIS officials.

80.Respondent James Brandon Garretson will not be licensed during the
revocation described in paragraph 77 because Respondent Garretson was
Respondent Ammon’s agent who was responsible for or participated in
the violations upon which Respondent Ammon’s license revocation is
based. See section 2.9 of the Regulations (9 C.F.R. § 2.9). [On January
10, 2006, I entered a “failure to appear” Decision and Order, filed
January 12, 2006, which contained no provisions such as those contained
in this paragraph. If it is found on appeal that I erred on January 11,
2006, when I set aside the “failure to appear” Decision and Order (Tr.
253), then the remedies entered on January 10, 2006 regarding
Respondent Garretson will control; the provisions contained in this
paragraph will be stricken from the within Order.]

81.Further, Respondent Garretson’s privilege to engage in activities that
require an Animal Welfare Act license is revoked, effective on the day
after this Decision becomes final. [See footnote 18.] [On January 10,
2006, I entered a “failure to appear” Decision and Order, filed January
12, 2006, which contained no provisions such as those contained in this
paragraph. If it is found on appeal that I erred on January 11, 2006,
when I set aside the “failure to appear” Decision and Order (Tr. 253),
then the remedies entered on January 10, 2006 regarding Respondent
Garretson will control; the provisions contained in this paragraph will be
stricken from the within Order.]

82.Further, Respondent Garretson is permanently disqualified from
becoming licensed under the Animal Welfare Act or from otherwise
obtaining, holding, or using an Animal Welfare Act license, directly or
indirectly, or through any corporate or other device or person, effective
on the day after this Decision becomes final. [See footnote 18.]

83.Under the Animal Welfare Act, revocations and permanent
disqualifications are equally permanent. If the revocations and
permanent disqualifications specified in paragraphs 80 through 82 are
vacated on appeal or for any other reason, no Animal Welfare Act
license shall be issued to Respondent Garretson until he has met all



JAMES BRANDON GARRETSON 157
d/b/a JUNGLE PARADISE ZOO
66 Agric. Dec. 119

requirements of the Animal Welfare Act, the Regulations (including but
not limited to 9 C.F.R. §§ 2.1 through 2.12), and the Standards; until he
has fully met his obligation to pay civil penalties imposed under the
Animal Welfare Act; until he has established a pattern of trustworthiness
in meeting obligations similar to those imposed upon Animal Welfare
Act licensees; and until he has established a pattern of cooperation with
authorities who have functions similar to those of APHIS officials. [On
January 10, 2006, I entered a “failure to appear” Decision and Order,
filed January 12, 2006, which contained no provisions such as those
contained in this paragraph. If it is found on appeal that I erred on
January 11, 2006, when I set aside the “failure to appear” Decision and
Order (Tr. 253), then the remedies entered on January 10, 2006 regarding
Respondent Garretson will control; the provisions contained in this
paragraph will be stricken from the within Order.]

84.The following cease and desist provisions of this Order (paragraphs
85 and 86) shall be effective on the day after this Decision becomes final.
[See footnote 18.]

85.Respondent Nicole Lynette Ammon, Respondent James Brandon
Garretson, and her/his agents and employees, successors and assigns,
directly or indirectly, or through any corporate or other device or person,
shall cease and desist from violating the Animal Welfare Act and the
Regulations and Standards issued thereunder.

86.Respondent Nicole Lynette Ammon, Respondent James Brandon
Garretson, and her/his agents and employees, successors and assigns,
directly or through any corporate or other device, shall cease and desist
from engaging in any activity for which a license is required under the
Act or Regulations without being licensed as required.

87.Respondent Nicole Lynette Ammon is assessed a civil penalty of
$20,940, which she shall pay by certified check(s), cashier’s check(s), or
money order(s), made payable to the order of “Treasurer of the United
States,” within 60 days after this Decision becomes final. [See footnote
18.]

88.Respondent James Brandon Garretson is assessed a civil penalty of
$32,560, to be paid by certified check(s), cashier’s check(s), or money
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order(s) made payable to the order of “Treasurer of the United States,”
within 60 days after this Decision becomes final. [See footnote 18.] [On
January 10, 2006, I entered a “failure to appear” Decision and Order,
filed January 12, 2006, which assessed Respondent Garretson a civil
penalty of $15,000. If it is found on appeal that I erred when I set aside
the “failure to appear” Decision and Order, on January 11, 2006 (Tr.
253), then the remedies entered on January 10, 2006 regarding
Respondent Garretson will control; the provisions contained in this
paragraph will be stricken from the within Order.]
89.Respondents shall reference AWA Docket No. 04-A032 on their
certified check(s), cashier’s check(s), or money order(s). Payments of
the civil penalties shall be sent by a commercial delivery service, such
as FedEx or UPS, to, and received by, Colleen A. Carroll, Esq., at the
following address:

United States Department of Agriculture

Office of the General Counsel, Marketing Division

Attn.: Colleen A. Carroll, Esq.

South Building, Room 2343, Stop 1417

1400 Independence Avenue, S.W.

Washington, D.C. 20250-1417.

Finality

90.This Decision and Order shall be final without further proceedings 35
days after service unless an appeal to the Judicial Officer is filed with the
Hearing Clerk within 30 days after service, pursuant to section 1.145 of
the Rules of Practice (7 C.F.R. § 1.145, see attached Appendix 3).

91.Respondent Garretson sent me email, several times, without copying
Ms. Ammon or Ms. Carroll or the Legal Secretary who works with me,
while I was working on this Decision and Order. Respondent
Garretson’s emails that failed to copy the other parties and the Legal
Secretary are ex parte communications with the judge, forbidden by
section 1.151of the Rules of Practice (7 C.F.R. § 1.151). 1 had
previously instructed Respondent Garretson to copy the other parties and
the Legal Secretary on any email to me. Ex parte emails from
Respondent Garretson came so frequently beginning in mid-November
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2006, that I chose not to take the time to forward them to the other
parties; | have ignored them for the purpose of my Decision and Order.
Copies of those ex parte emails from Respondent Garretson are attached
as Appendix 2, so that the parties are aware of them, and so that, if any
party wishes to address the ex parte emails in an appeal to the Judicial
Officer, that party may do so.

Copies of this Decision and Order, including the 4 appendices,
shall be served by the Hearing Clerk upon each of the parties. Attention,
Hearing Clerk: Nicole Lynette Ammon’s current record address is 225
NE 1st Street, High Springs, Florida 32643 (the zip code is mistaken in
Respondent Ammon’s filed email, dated April 26, 2006); James Brandon
Garretson’s current record address is 763 SW Churchill Way, Lake City,
Florida 32025. The appendices shall be omitted by the Agriculture
Decisions Editor, from Agriculture Decisions (books and CDs), and from
the USDA website.

In re: JEROME SCHMIDT, d/b/a TOP OF THE OZARK
AUCTION.

AWA Docket No. 05-0019.

Decision and Order.

Filed March 26, 2007.

AWA - Animal Welfare Act — Burden of proof — Preponderance of the evidence —
Selective enforcement — Frequency of inspections — Inspections unaccompanied by
licensees — Post-inspection exit briefings — Public officers presumed to properly
discharge duties — Authority of administrative law judge.

The Judicial Officer reversed Administrative Law Judge Peter M. Davenport’s (ALJ)
decision dismissing the Complaint. The Judicial Officer concluded the Administrator
proved by a preponderance of the evidence that Dr. Schmidt committed 30 violations of
the regulations and standards issued under the Animal Welfare Act (Regulations and
Standards), assessed a $6,800 civil penalty against Dr. Schmidt, and ordered Dr. Schmidt
to cease and desist from violations of the Regulations and Standards. The Judicial
Officer concluded Dr. Schmidt was not the subject of selective enforcement; held there
were no limits under the Animal Welfare Act on the frequency with which the Secretary
of Agriculture could inspect an Animal Welfare Act dealer’s place of business, facilities,
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and animals; held, prior to August 13, 2004, there was no requirement that an Animal
Welfare Act dealer make a responsible adult available to accompany USDA inspectors
during the inspection process; held USDA inspectors were not required by the Animal
Care Resource Guide, Dealer Inspection Guide to conduct post-inspection exit briefings
with Animal Welfare Act dealers or their designated representatives; and held, absent
clear evidence to the contrary, USDA inspectors are presumed to have properly
discharged their duty to accurately document violations of the Animal Welfare Act. The
Judicial Officer also held the ALJ did not have authority to direct the Administrator to
take corrective action with respect to future inspections conducted under the Animal
Welfare Act.

Frank Martin, Jr., for Complainant.

Respondent, Pro se.

Initial Decision issued by Administrative Law Judge Peter M. Davenport.
Decision and Order issued by William G. Jenson, Judicial Officer.

PROCEDURAL HISTORY

Kevin Shea, Administrator, Animal and Plant Health Inspection
Service, United States Department of Agriculture [hereinafter the
Administrator], instituted this disciplinary administrative proceeding by
filing a Complaint on June 22, 2005. The Administrator instituted the
proceeding under the Animal Welfare Act, as amended (7 U.S.C. §§
2131-2159) [hereinafter the Animal Welfare Act]; the regulations and
standards issued under the Animal Welfare Act (9 C.F.R. §§ 1.1-3.142)
[hereinafter the Regulations and Standards]; and the Rules of Practice
Governing Formal Adjudicatory Proceedings Instituted by the Secretary
Under Various Statutes (7 C.F.R. §§ 1.130-.151) [hereinafter the Rules
of Practice].

The Administrator alleged that on April 22, 2001, October 14, 2001,
November 4, 2001, March 17, 2002, October 13, 2002, March 23, 2003,
November 2, 2003, March 21, 2004, June 6, 2004, and September 12,
2004, Jerome Schmidt, d/b/a Top of the Ozark Auction [hereinafter
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Dr. Schmidt], willfully violated the Regulations and Standards." On
July 18, 2005, Dr. Schmidt filed an answer denying the material
allegations of the Complaint.

On December 6, 2005, Administrative Law Judge Peter M. Davenport
[hereinafter the ALJ] conducted a hearing in Springfield, Missouri.
Frank Martin, Jr., Office of the General Counsel, United States
Department of Agriculture, Washington, DC, represented the
Administrator. Dr. Schmidt appeared pro se, assisted by his wife, Karen
Schmidt. The Administrator called four witnesses; Dr. Schmidt called
12 witnesses, including himself; and the ALJ admitted 28 exhibits into
evidence, all of which were introduced by the Administrator.

On February 10, 2006, after the Administrator and Dr. Schmidt filed
post-hearing briefs, the ALJ filed a Decision and Order [hereinafter
Initial Decision] dismissing the Complaint and directing the
Administrator “to take appropriate corrective action to insure that
published Departmental policy and procedures as expressed in the
Federal Register and the Animal Care Resource Guide, Dealer
Inspection Guide are followed by APHIS personnel in future
inspections.”

On April 11, 2006, the Administrator appealed to the Judicial
Officer.’” On May 19, 2006, Dr. Schmidt filed a response to the
Administrator’s appeal petition.' On May 22, 2006, the Hearing Clerk
transmitted the record to the Judicial Officer for consideration and
decision.

Based upon a careful review of the record, I disagree with the ALJ’s

! Compl. 99 II-XL.
2 Initial Decision at 11.

3 Complainant’s Appeal of the ALJ’s Decision and Order, and Brief in Support
Thereof [hereinafter Appeal Petition].

4 Respondent’s Response to Complainant’s Appeal of Administrative Law Judge’s
Decision and Order.
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February 10, 2006, Initial Decision. Therefore, I reverse the ALJ’s
Initial Decision. The Administrator’s exhibits are designated by “CX.”
Transcript references are designated by “Tr.”

APPLICABLE STATUTORY AND REGULATORY PROVISIONS
7U.S.C.:

TITLE 7—AGRICULTURE

CHAPTER 54—TRANSPORTATION, SALE, AND HANDLING
OF CERTAIN ANIMALS

§ 2131. Congressional statement of policy

The Congress finds that animals and activities which are
regulated under this chapter are either in interstate or foreign
commerce or substantially affect such commerce or the free flow
thereof, and that regulation of animals and activities as provided in
this chapter is necessary to prevent and eliminate burdens upon
such commerce and to effectively regulate such commerce, in
order—

(1) to insure that animals intended for use in research
facilities or for exhibition purposes or for use as pets are
provided humane care and treatment;

(2) to assure the humane treatment of animals during
transportation in commerce; and

(3) to protect the owners of animals from the theft of their
animals by preventing the sale or use of animals which have
been stolen.

The Congress further finds that it is essential to regulate, as
provided in this chapter, the transportation, purchase, sale,
housing, care, handling, and treatment of animals by carriers or by
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persons or organizations engaged in using them for research or
experimental purposes or for exhibition purposes or holding them
for sale as pets or for any such purpose or use.

§ 2132. Definitions
When used in this chapter—

(f) The term “dealer” means any person who, in commerce, for
compensation or profit, delivers for transportation, or transports,
except as a carrier, buys, or sells, or negotiates the purchase or sale
of, (1) any dog or other animal whether alive or dead for research,
teaching, exhibition, or use as a pet, or (2) any dog for hunting,
security, or breeding purposes, except that this term does not
include—

(1) a retail pet store except such store which sells any animals
to a research facility, an exhibitor, or a dealer; or

(i) any person who does not sell, or negotiate the purchase or
sale of any wild animal, dog, or cat, and who derives no more than
$500 gross income from the sale of other animals during any
calendar year[.]

§ 2146. Administration and enforcement by Secretary
(a) Investigations and inspections

The Secretary shall make such investigations or inspections as
he deems necessary to determine whether any dealer, exhibitor,
intermediate handler, carrier, research facility, or operator of an
auction sale subject to section 2142 of this title, has violated or is
violating any provision of this chapter or any regulation or
standard issued thereunder, and for such purposes, the Secretary
shall, at all reasonable times, have access to the places of business
and the facilities, animals, and those records required to be kept
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pursuant to section 2140 of this title of any such dealer, exhibitor,
intermediate handler, carrier, research facility, or operator of an
auction sale. The Secretary shall inspect each research facility at
least once each year and, in the case of deficiencies or deviations
from the standards promulgated under this chapter, shall conduct
such follow-up inspections as may be necessary until all
deficiencies or deviations from such standards are corrected. The
Secretary shall promulgate such rules and regulations as he deems
necessary to permit inspectors to confiscate or destroy in a humane
manner any animal found to be suffering as a result of a failure to
comply with any provision of this chapter or any regulation or
standard issued thereunder if (1) such animal is held by a dealer,
(2) such animal is held by an exhibitor, (3) such animal is held by
a research facility and is no longer required by such research
facility to carry out the research, test, or experiment for which
such animal has been utilized, (4) such animal is held by an
operator of an auction sale, or (5) such animal is held by an
intermediate handler or a carrier.

§ 2149. Violations by licensees

(a) Temporary license suspension; notice and hearing;
revocation

If the Secretary has reason to believe that any person licensed
as a dealer, exhibitor, or operator of an auction sale subject to
section 2142 of this title, has violated or is violating any provision
of this chapter, or any of the rules or regulations or standards
promulgated by the Secretary hereunder, he may suspend such
person’s license temporarily, but not to exceed 21 days, and after
notice and opportunity for hearing, may suspend for such
additional period as he may specify, or revoke such license, if such
violation is determined to have occurred.

(b)Civil penalties for violation of any section, etc.; separate
offenses; notice and hearing; appeal; considerations in
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assessing penalty; compromise of penalty; civil action by
Attorney General for failure to pay penalty; district court
jurisdiction; failure to obey cease and desist order

Any dealer, exhibitor, research facility, intermediate handler,
carrier, or operator of an auction sale subject to section 2142 of
this title, that violates any provision of this chapter, or any rule,
regulation, or standard promulgated by the Secretary thereunder,
may be assessed a civil penalty by the Secretary of not more than
$2,500 for each such violation, and the Secretary may also make
an order that such person shall cease and desist from continuing
such violation. Each violation and each day during which a
violation continues shall be a separate offense. No penalty shall
be assessed or cease and desist order issued unless such person is
given notice and opportunity for a hearing with respect to the
alleged violation, and the order of the Secretary assessing a
penalty and making a cease and desist order shall be final and
conclusive unless the affected person files an appeal from the
Secretary’s order with the appropriate United States Court of
Appeals. The Secretary shall give due consideration to the
appropriateness of the penalty with respect to the size of the
business of the person involved, the gravity of the violation, the
person’s good faith, and the history of previous violations. Any
such civil penalty may be compromised by the Secretary. Upon
any failure to pay the penalty assessed by a final order under this
section, the Secretary shall request the Attorney General to
institute a civil action in a district court of the United States or
other United States court for any district in which such person is
found or resides or transacts business, to collect the penalty, and
such court shall have jurisdiction to hear and decide any such
action. Any person who knowingly fails to obey a cease and
desist order made by the Secretary under this section shall be
subject to a civil penalty of $1,500 for each offense, and each day
during which such failure continues shall be deemed a separate
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(c) Appeal of final order by aggrieved person; limitations;
exclusive jurisdiction of United States Courts of Appeals

Any dealer, exhibitor, research facility, intermediate handler,
carrier, or operator of an auction sale subject to section 2142 of
this title, aggrieved by a final order of the Secretary issued
pursuant to this section may, within 60 days after entry of such an
order, seek review of such order in the appropriate United States
Court of Appeals in accordance with the provisions of sections
2341, 2343 through 2350 of title 28, and such court shall have
exclusive jurisdiction to enjoin, set aside, suspend (in whole or in
part), or to determine the validity of the Secretary’s order.

§ 2151. Rules and regulations
The Secretary is authorized to promulgate such rules,
regulations, and orders as he may deem necessary in order to
effectuate the purposes of this chapter.
7 U.S.C. §§ 2131, 2132(f), 2146(a), 2149(a)-(c), 2151.
9CFR.:

TITLE 9—ANIMALS AND ANIMAL PRODUCTS
CHAPTER I—ANIMAL AND PLANT HEALTH
INSPECTION SERVICE,

DEPARTMENT OF AGRICULTURE
SUBCHAPTER A—ANIMAL WELFARE
PART 1—DEFINITION OF TERMS

§ 1.1 Definitions.
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For the purposes of this subchapter, unless the context
otherwise requires, the following terms shall have the meanings
assigned to them in this section. The singular form shall also
signify the plural and the masculine form shall also signify the
feminine. Words undefined in the following paragraphs shall have
the meaning attributed to them in general usage as reflected by
definitions in a standard dictionary.

Dealer means any person who, in commerce, for compensation
or profit, delivers for transportation, or transports, except as a
carrier, buys, or sells, or negotiates the purchase or sale of: Any
dog or other animal whether alive or dead (including unborn
animals, organs, limbs, blood, serum, or other parts) for research,
teaching, testing, experimentation, exhibition, or for use as a pet;
or any dog at the wholesale level for hunting, security, or breeding
purposes. This term does not include: A retail pet store, as
defined in this section, unless such store sells any animal to a
research facility, an exhibitor, or a dealer (wholesale); any retail
outlet where dogs are sold for hunting, breeding, or security
purposes; or any person who does not sell or negotiate the
purchase or sale of any wild or exotic animal, dog, or cat and who
derives no more than $500 gross income from the sale of animals
other than wild or exotic animals, dogs, or cats during any
calendar year.

PART 2—REGULATIONS

SUBPART A—LICENSING

§ 2.4 Non-interference with APHIS officials.
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A licensee or applicant for an initial license shall not interfere
with, threaten, abuse (including verbally abuse), or harass any
APHIS official in the course of carrying out his or her duties.

Subpart H-Compliance With Standards and Holding Period
§ 2.100 Compliance with standards.

(a) Each dealer, exhibitor, operator of an auction sale, and
intermediate handler shall comply in all respects with the
regulations set forth in part 2 and the standards set forth in part 3
of this subchapter for the humane handling, care, treatment,
housing, and transportation of animals.

Subpart I—Miscellaneous

§ 2.126 Access and inspection of records and property.

(a) Each dealer, exhibitor, intermediate handler, or carrier,
shall, during business hours, allow APHIS officials:

(1) To enter its place of business;

(2) To examine records required to be kept by the Act and the
regulations in this part;

(3) To make copies of the records;

(4) To inspect and photograph the facilities, property and
animals, as the APHIS officials consider necessary to enforce the
provisions of the Act, the regulations and the standards in this
subchapter; and

(5) To document, by the taking of photographs and other
means, conditions and areas of noncompliance.

(b) The use of a room, table, or other facilities necessary for
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the proper examination of the records and inspection of the
property or animals must be extended to APHIS officials by the
dealer, exhibitor, intermediate handler or carrier, and a responsible
adult shall be made available to accompany APHIS officials
during the inspection process.

PART 3—STANDARDS

SUBPART A—SPECIFICATIONS FOR THE HUMANE HANDLING,
CARE, TREATMENT, AND TRANSPORTATION OF DOGS AND
CATS

FACILITIES AND OPERATING STANDARDS
§ 3.1 Housing facilities, general.

(a) Structure; construction. Housing facilities for dogs and
cats must be designed and constructed so that they are structurally
sound. They must be kept in good repair, and they must protect
the animals from injury, contain the animals securely, and restrict
other animals from entering.

(¢) Surfaces—(1) General requirements. The surfaces of
housing facilities—including houses, dens, and other
furniture-type fixtures and objects within the facility—must be
constructed in a manner and made of materials that allow them to
be readily cleaned and sanitized, or removed or replaced when
worn or soiled. Interior surfaces and any surfaces that come in
contact with dogs or cats must:

(i) Be free of excessive rust that prevents the required cleaning
and sanitization, or that affects the structural strength of the
surface; and

(i1) Be free of jagged edges or sharp points that might injure
the animals.
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(2) Maintenance and replacement of surfaces. All surfaces
must be maintained on a regular basis. Surfaces of housing
facilities—including houses, dens, and other furniture-type
fixtures and objects within the facility—that cannot be readily
cleaned and sanitized, must be replaced when worn or soiled.

(3) Cleaning. Hard surfaces with which the dogs or cats come
in contact must be spot-cleaned daily and sanitized in accordance
with § 3.11(b) of this subpart to prevent accumulation of excreta
and reduce disease hazards. Floors made of dirt, absorbent
bedding, sand, gravel, grass, or other similar material must be
raked or spot-cleaned with sufficient frequency to ensure all
animals the freedom to avoid contact with excreta. Contaminated
material must be replaced whenever this raking and spot-cleaning
is not sufficient to prevent or eliminate odors, insects, pests, or
vermin infestation. All other surfaces of housing facilities must be
cleaned and sanitized when necessary to satisfy generally accepted
husbandry standards and practices. Sanitization may be done
using any of the methods provided in § 3.11(b)(3) for primary
enclosures.

(d) Water and electric power. The housing facility must have
reliable electric power adequate for heating, cooling, ventilation,
and lighting, and for carrying out other husbandry requirements in
accordance with the regulations in this subpart. The housing
facility must provide adequate running potable water for the dogs’
and cats’ drinking needs, for cleaning, and for carrying out other
husbandry requirements.

(f) Drainage and waste disposal. Housing facility operators
must provide for regular and frequent collection, removal, and
disposal of animal and food wastes, bedding, debris, garbage,
water, other fluids and wastes, and dead animals, in a manner that
minimizes contamination and disease risks. Housing facilities
must be equipped with disposal facilities and drainage systems
that are constructed and operated so that animal waste and water
are rapidly eliminated and animals stay dry. Disposal and
drainage systems must minimize vermin and pest infestation,



JEROME SCHMIDT, d/b/a 171
TOP OF THE OZARK AUCTION
66 Agric. Dec. 159

insects, odors, and disease hazards. All drains must be properly
constructed, installed, and maintained. If closed drainage systems
are used, they must be equipped with traps and prevent the
backflow of gases and the backup of sewage onto the floor. If the
facility uses sump or settlement ponds, or other similar systems for
drainage and animal waste disposal, the system must be located far
enough away from the animal area of the housing facility to
prevent odors, diseases, pests, and vermin infestation. Standing
puddles of water in animal enclosures must be drained or mopped
up so that the animals stay dry. Trash containers in housing
facilities and in food storage and food preparation areas must be
leakproof and must have tightly fitted lids on them at all times.
Dead animals, animal parts, and animal waste must not be kept in
food storage or food preparation areas, food freezers, food
refrigerators, or animal areas.

§ 3.6 Primary enclosures.

Primary enclosures for dogs and cats must meet the following
minimum requirements:

(a) General requirements. . . .

(2) Primary enclosures must be constructed and maintained so
that they:

(i) Have no sharp points or edges that could injure the dogs
and cats;

(ii1) Contain the dogs and cats securely;

(xi) Provide sufficient space to allow each dog and cat to turn
about freely, to stand, sit, and lie in a comfortable, normal
position, and to walk in a normal manner; and

(xii) Primary enclosures constructed on or after February 20,
1998 and floors replaced on or after that date, must comply with
the requirements in this paragraph (a)(2). On or after January 21,
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2000, all primary enclosures must be in compliance with the
requirements in this paragraph (a)(2). If the suspended floor of a
primary enclosure is constructed of metal strands, the strands must
either be greater than _ of an inch in diameter (9 gauge) or coated
with a material such as plastic or fiberglass. The suspended floor
of any primary enclosure must be strong enough so that the floor
does not sag or bend between the structural supports.

ANIMAL AND HUSBANDRY STANDARDS

§ 3.11 Cleaning, sanitization, housekeeping, and pest control.

(a) Cleaning of primary enclosures. Excreta and food waste
must be removed from primary enclosures daily, and from under
primary enclosures as often as necessary to prevent an excessive
accumulation of feces and food waste, to prevent soiling of the
dogs or cats contained in the primary enclosures, and to reduce
disease hazards, insects, pests and odors. When steam or water is
used to clean the primary enclosure, whether by hosing, flushing,
or other methods, dogs and cats must be removed, unless the
enclosure is large enough to ensure the animals would not be
harmed, wetted, or distressed in the process. Standing water must
be removed from the primary enclosure and animals in other
primary enclosures must be protected from being contaminated
with water and other wastes during the cleaning. The pans under
primary enclosures with grill-type floors and the ground areas
under raised runs with mesh or slatted floors must be cleaned as
often as necessary to prevent accumulation of feces and food
waste and to reduce disease hazards pests, insects and odors.

(c) Housekeeping for premises. Premises where housing
facilities are located, including buildings and surrounding grounds,
must be kept clean and in good repair to protect the animals from
injury, to facilitate the husbandry practices required in this
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subpart, and to reduce or eliminate breeding and living areas for
rodents and other pests and vermin. Premises must be kept free of
accumulations of trash, junk, waste products, and discarded
matter. Weeds, grasses, and bushes must be controlled so as to
facilitate cleaning of the premises and pest control, and to protect
the health and well-being of the animals.

(d) Pest control. An effective program for the control of
insects, external parasites affecting dogs and cats, and birds and
mammals that are pests, must be established and maintained so as
to promote the health and well-being of the animals and reduce
contamination by pests in animal areas.

TRANSPORTATION STANDARDS

§ 3.14 Primary enclosures used to transport live dogs and
cats.

Any person subject to the Animal Welfare regulations (9 CFR
parts 1, 2, and 3) must not transport or deliver for transport in
commerce a dog or cat unless the following requirements are met:

(a) Construction of primary enclosures. The dog or cat must
be contained in a primary enclosure such as a compartment,
transport cage, carton, or crate. Primary enclosures used to
transport dogs and cats must be constructed so that:

(9) The primary enclosure has a solid, leak-proof bottom or a
removable, leak-proof collection tray under a slatted or mesh floor
that prevents seepage of waste products, such as excreta and body
fluids, outside of the enclosure. If a slatted or mesh floor is used
in the enclosure, it must be designed and constructed so that the
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animal cannot put any part of its body between the slats or through
the holes in the mesh. Unless the dogs and cats are on raised
slatted floors or raised floors made of mesh, the primary enclosure
must contain enough previously unused litter to absorb and cover
excreta. The litter must be of a suitably absorbent material that is
safe and nontoxic to the dogs and cats.

(e) Space and placement. (1) Primary enclosures used to
transport live dogs and cats must be large enough to ensure that
each animal contained in the primary enclosure has enough space
to turn about normally while standing, to stand and sit erect, and to
lie in a natural position.

9 C.FR. §§ 1.1; 2.4, .100(a), .126; 3.1(a), (c)-(d), (), .6(2)2)(), (iii),
(xi), (xii), .11(a), (c)-(d), .14(a)(9), (e)(1).
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DECISION
Discussion
Introduction

Dr. Schmidt is a veterinarian who has held an Animal Welfare Act
dealer’s license since 1997.° Dr. Schmidt does business as Top of the
Ozark Auction. Dr. Schmidt’s address is 6740 Highway F, Hartsville,
Missouri 65667.° Dr. Schmidt conducts dog auctions, which are open to
dog dealers and the general public, in a multi-purpose steel building.’
Approximately half of the building contains cages for holding the dogs
that are being auctioned and is also used for storage. The other half of
the building has an auction stand and an area for auction attendees.”

Dr. Schmidt conducts approximately six or seven auctions each year,
exclusive of full dispersal sales.” Dr. Schmidt auctioned 890 dogs in
2000; 1,219 dogs in 2001; 1,342 dogs in 2002; 1,214 dogs in 2003; and
1,325 dogs in 2004."° Dr. Schmidt earned commissions and fees of
$15,500 in 2000; $22,520 in 2001; $20,130 in 2002; $24,423 in 2003;
and $44,149 in 2004."

In accordance with the Animal Welfare Act, the United States
Department of Agriculture conducted approximately 15 to 20 inspections
of Dr. Schmidt’s facility during the period from 1997 through

>Tr. 209-10, 290.
bCcX 1-CX 5.
Tr. 212.

¥ Tr.213-14.
’Tr. 212.

0 ex 10X 5.
"ex 1cxs.
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November 2005." The Administrator alleged that Dr. Schmidt
committed 39 violations of the Regulations and Standards during the
period April 22, 2001, through September 12, 2004." The
Administrator’s allegations that Dr. Schmidt violated the Regulations
and Standards are based upon 10 inspections conducted by Sandra K.
Meek, an experienced United States Department of Agriculture
inspector, who inspected Dr. Schmidt’s facility and found violations of
the Regulations and Standards on April 22, 2001, October 14, 2001,
November 4, 2001, March 17, 2002, October 13, 2002, March 23, 2003,
November 2, 2003, March 21, 2004, June 6, 2004, and September 12,
2004." The Administrator withdrew two of the allegations during the
December 6, 2005, hearing.'” The Administrator did not request findings
with respect to a third allegation.'® Thus, 36 of the 39 violations of the
Regulations and Standards alleged in the Complaint are at issue.'”

2 Tr. 290-91.
13 Compl. 9 I-XL.

4 X 7-CX 16, CX 37-CX 48; Tr. 12-75.

15 The Administrator withdrew the allegation that, on November 4, 2001,

Dr. Schmidt housed dogs in enclosures that had bare wire strand floors in violation of
section 3.6(a)(2)(xii) of the Regulations and Standards (9 C.F.R. § 3.6(a)(2)(xii)) (Compl.
9 IV(A)(4)) and the allegation that, on November 2, 2003, Dr. Schmidt failed to hold
dogs obtained from an individual for 5 days in violation of section 2.101(a) of the
Regulations and Standards (9 C.F.R. § 2.101(a)) (Compl. § VIII(A)(2)) (Tr. 62).

' The Administrator did not request findings with respect to the allegation that, on
October 13, 2002, Dr. Schmidt’s primary enclosures for dogs did not provide sufficient
space to allow each dog to stand or sit in a comfortable position in violation of section
3.6(a)(2)(xi) of the Regulations and Standards (9 C.F.R. § 3.6(a)(2)(xi)) (Compl. q
VI(A)(3)) (Complainant’s Proposed Findings of Fact, Conclusions of Law, Order, and
Brief in Support Thereof).

"7 The following 36 willful violations alleged by the Administrator are at issue in this
proceeding: (1) on April 22, 2001, Dr. Schmidt failed to remove excreta from primary
enclosures to prevent soiling of the animals, as required by section 3.11(a) of the
Regulations and Standards (9 C.F.R. § 3.11(a)) (Compl. § II(A)); (2)-(3) on October 14,
2001, and November 4, 2001, Dr. Schmidt failed to provide housing facilities that were
structurally sound and in good repair, as required by section 3.1(a) of the Regulations and

Cont.
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Standards (9 C.F.R. § 3.1(a)) (Compl. 99 HI(A)(1), IV(A)(1)); (4)-(7) on October 14,
2001, November 4, 2001, June 6, 2004, and September 12, 2004, Dr. Schmidt failed to
ensure that primary surfaces coming in contact with animals were free of jagged edges or
sharp points, as required by section 3.1(c)(1)(ii) of the Regulations and Standards
(9 C.FR. § 3.1(c)(1)(ii)) (Compl. 9 III(A)(2), IV(A)(2), X(A)(3), XI(A)(1)); (8)-(9) on
October 14, 2001, and November 4, 2001, Dr. Schmidt failed to provide a waste disposal
system that would keep animals free from contamination and allow them to stay clean
and dry, as required by section 3.1(f) of the Regulations and Standards (9 C.F.R. § 3.1(f))
(Compl. Y HI(A)(3), IV(A)(3)); (10)-(12) on October 14, 2001, November 4, 2001, and
March 17, 2002, Dr. Schmidt failed to keep housing facilities clean and in good repair to
facilitate husbandry practices, as required by section 3.11(c) of the Regulations and
Standards (9 C.F.R. § 3.11(c)) (Compl. ] HI(A)(5), IV(A)(S), V(A)4)); (13)-(14) on
March 17, 2002, and October 13, 2002, Dr. Schmidt failed to provide primary enclosures
for dogs that were structurally sound and maintained in good repair so that they protect
the dogs from injury and have no sharp points or edges that could injure the dogs, as
required by section 3.6(a)(2)(i) of the Regulations and Standards (9 C.F.R. § 3.6(a)(2)(i))
(Compl. 99 V(A)(1), VI(A)(1)); (15)-(16) on March 17, 2002, and October 13, 2002,
Dr. Schmidt failed to provide primary enclosures for dogs that contained the dogs
securely, as required by section 3.6(a)(2)(iii) of the Regulations and Standards (9 C.F.R.
§ 3.6(a)(2)(iii)) (Compl. T V(A)(2), VI(A)(2)); (17) on March 17, 2002, Dr. Schmidt
failed to provide primary enclosures that had sufficient space to allow each dog to stand
or sit in a comfortable position, as required by section 3.6(a)(2)(xi) of the Regulations
and Standards (9 C.F.R. § 3.6(a)(2)(xi)) (Compl. § V(A)(3)); (18) on March 23, 2003,
Dr. Schmidt failed to spot-clean and sanitize hard surfaces with which dogs came in
contact, as required by section 3.1(c)(3) of the Regulations and Standards (9 C.F.R. §
3.1(c)(3)) (Compl. § VII(A)(1)); (19)-(21) on March 23, 2003, March 21, 2004, and
June 6, 2004, Dr. Schmidt failed to provide an effective program for the control of insects
and rodents, as required by section 3.11(d) of the Regulations and Standards (9 C.F.R. §
3.11(d)) (Compl. 9 VII(A)(2), IX(A)(3), X(A)(6)); (22)-(23) on November 2, 2003, and
June 6, 2004, Dr. Schmidt violated section 2.4 of the Regulations and Standards (9 C.F.R.
§ 2.4) by interfering with Animal and Plant Health Inspection Service officials while they
were carrying out their duties (Compl. 9 VIII(A)(1), X(A)(1)); (24) on November 2,
2003, Dr. Schmidt violated section 2.126(a)(4) of the Regulations and Standards
(9 C.F.R. § 2.126(a)(4)) by refusing to allow Animal and Plant Health Inspection Service
officials access to animals for the purpose of photographing them (Compl. § VIII(A)(3));
(25)-(28) on November 2, 2003, March 21, 2004, June 6, 2004, and September 12, 2004,
Dr. Schmidt failed to maintain housing facilities so as to keep them free of trash, as
required by section 3.11(c) of the Regulations and Standards (9 C.F.R. § 3.11(c)) (Compl.
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The Administrator seeks an order assessing Dr. Schmidt a
$15,000 civil penalty and requiring Dr. Schmidt to cease and desist from
violating the Animal Welfare Act and the Regulations and Standards.'®
As the proponent of an order, the Administrator has the burden of proof
in this proceeding'” and the standard of proof by which the burden of
persuasion is met in an administrative proceeding conducted under the
Animal Welfare Act is preponderance of the evidence.”

€9 VII(A)E), IX(A)Q2), X(A)5), XI(A)2); (29)-(30) on November2, 2003, and
September 12, 2004, Dr. Schmidt housed dogs in enclosures without suitable absorbent
material to absorb and cover excreta, as required by section 3.14(a)(9) of the Regulations
and Standards (9 C.F.R. § 3.14(a)(9)) (Compl. 9 VIII(A)(5), XI(A)(3)); (31)-(32) on
November 2, 2003, and March 21, 2004, Dr. Schmidt failed to provide enclosures large
enough to ensure each animal had sufficient space to stand and sit erect, as required by
section 3.14(e)(1) of the Regulations and Standards (9 C.F.R. § 3.14(e)(1)) (Compl. 99
VIII(A)(6), IX(A)(4)); (33)-(34) on March 21, 2004, and June 6, 2004, Dr. Schmidt failed
to provide sufficient lighting to conduct an inspection of the animals and facilities, as
required by section 3.1(d) of the Regulations and Standards (9 C.F.R. § 3.1(d)) (Compl.
19 IX(A)(1), X(A)(4)); (35) on June 6, 2004, Dr. Schmidt violated section 2.126(a)(4) of
the Regulations and Standards (9 C.F.R. § 2.126(a)(4)) by refusing to allow Animal and
Plant Health Inspection Service officials access to animals for the purpose of inspection
(Compl. § X(A)(2)); and (36) on October 14, 2001, Dr. Schmidt housed dogs in
enclosures that had bare wire strand floors, as prohibited by section 3.6(a)(2)(xii) of the
Regulations and Standards (9 C.F.R. § 3.6(a)(2)(xii)) (Compl. § III(A)(4)).

18Complainant’s Proposed Findings of Fact, Conclusions of Law, Order, and Brief in
Support Thereof at 8-9.

195 U.S.C. § 556(d).

2 Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v.
SEC, 450 U.S. 91, 92-104 (1981); In re The Int’l Siberian Tiger Found. (Decision as to
The International Siberian Tiger Foundation, Diana Cziraky, The Siberian Tiger
Foundation, and Tiger Lady), 61 Agric. Dec. 53, 79 n.3 (2002); In re Reginald Dwight
Parr (Order Denying Respondent’s Pet. for Recons.), 59 Agric. Dec. 629, 643-44 n.8
(2000), aff’d per curiam, 273 F.3d 1095 (5th Cir. 2001) (Table); In re James E. Stephens,
58 Agric. Dec. 149, 151 (1999); In re Judie Hansen, 57 Agric. Dec. 1072, 1107-08
(1998), appeal dismissed, 221 F.3d 1342 (Table), 2000 WL 1010575 (8th Cir. 2000) (per
curiam), printed in 59 Agric. Dec. 533 (2000); In re David M. Zimmerman, 57 Agric.
Dec. 1038, 1052 (1998); In re Richard Lawson, 57 Agric. Dec. 980, 1015 (1998), appeal
dismissed, No. 99-1476 (4th Cir. June 18, 1999); In re Marilyn Shepherd, 57 Agric. Dec.
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The Administrator’s Evidence of Dr. Schmidt’s Violations

Sandra Meek testified she inspected Dr. Schmidt’s facility on
April 22, 2001, October 14, 2001, November 4, 2001, March 17, 2002,
October 13, 2002, March 23, 2003, November 2, 2003, March 21, 2004,
June 6, 2004, and September 12, 2004, and, on each occasion, found
violations of the Regulations and Standards.”’ Ms. Meek’s testimony
included a description of each of the violations which she found and her

242, 272 (1998); In re John D. Davenport, 57 Agric. Dec. 189, 223 n.4 (1998), appeal
dismissed, No. 98-60463 (5th Cir. Sept. 25, 1998); In re Peter A. Lang, 57 Agric. Dec.
59, 72 n.3 (1998), aff’d, 189 F.3d 473 (9th Cir. 1999) (Table) (not to be cited as
precedent under 9th Circuit Rule 36-3), printed in 58 Agric. Dec. 742 (1999); In re
Samuel Zimmerman, 56 Agric. Dec. 1419, 1455-56 n.7 (1997), aff’d, 173 F.3d 422
(Table) (3d Cir. 1998), printed in 57 Agric. Dec. 869 (1998); In re David M. Zimmerman,
56 Agric. Dec. 433, 461 (1997), aff’d, 156 F.3d 1227 (3d Cir. 1998) (Table), printed in
57 Agric. Dec. 46 (1998); In re Volpe Vito, Inc., 56 Agric. Dec. 166, 169 n.4 (1997),
aff’d, 172 F.3d 51, 1999 WL 16562 (6th Cir. 1999) (not to be cited as precedent under
6th Circuit Rule 206), printed in 58 Agric. Dec. 85 (1999); In re Big Bear Farm, Inc., 55
Agric. Dec. 107, 109 n.3 (1996); In re Otto Berosini, 54 Agric. Dec. 886, 912 (1995); In
re Micheal McCall, 52 Agric. Dec. 986, 1010 (1993); In re Ronnie Faircloth, 52 Agric.
Dec. 171, 175 (1993), appeal dismissed, 16 F.3d 409, 1994 WL 32793 (4th Cir. 1994),
printed in 53 Agric. Dec. 78 (1994); In re Craig Lesser, 52 Agric. Dec. 155, 166 (1993),
aff’d, 34 F.3d 1301 (7th Cir. 1994); In re Pet Paradise, Inc., 51 Agric. Dec. 1047, 1066-
67 (1992), aff’d, 61 F.3d 907, 1995 WL 309637 (7th Cir. 1995) (not to be cited per 7th
Circuit Rule 53(b)(2)); In re Terry Lee Harrison, 51 Agric. Dec. 234, 238 (1992); In re
Gus White, 111, 49 Agric. Dec. 123, 153 (1990); In re E. Lee Cox, 49 Agric. Dec. 115, 121
(1990), aff’d, 925 F.2d 1102 (8th Cir.), reprinted in 50 Agric. Dec. 14 (1991), cert.
denied, 502 U.S. 860 (1991); In re Zoological Consortium of Maryland, Inc., 47 Agric.
Dec. 1276, 1283-84 (1988); In re David Sabo, 47 Agric. Dec. 549, 553 (1988); In re
Gentle Jungle, Inc., 45 Agric. Dec. 135, 146-47 (1986); In re JoEtta L. Anesi, 44 Agric.
Dec. 1840, 1848 n.2 (1985), appeal dismissed, 786 F.2d 1168 (8th Cir.) (Table), cert.
denied, 476 U.S. 1108 (1986).

21 12-75.
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assessment of the seriousness of each of those violations.”> Ms. Meek
documented each inspection of Dr. Schmidt’s facility at the time of the
inspection with an inspection report, which contains a detailed
description of each of Dr. Schmidt’s violations and a reference to the
section of the Regulations and Standards which Ms. Meek found
Dr. Schmidt violated.”® The ALJ admitted each of these 10 inspection
reports into evidence. Jan R. Feldman, another experienced United
States Department of Agriculture inspector, assisted Ms. Meek during
five of the 10 inspections at issue in this proceeding: mnamely, the
November 4, 2001, March 17, 2002, March 23, 2003, November 2, 2003,
and June 6, 2004, inspections of Dr. Schmidt’s facility.** Ms. Feldman
testified that, based on her observations at Dr. Schmidt’s facility, she
agreed with all of the violations cited by Ms. Meek on the November 4,
2001, March 17, 2002, March 23, 2003, November 2, 2003, and June 6,
2004, inspection reports.”> Moreover, Ms. Meek took photographs of
some of Dr. Schmidt’s violations during two of the 10 inspections at
issue: namely, the March 21, 2004, and June 6, 2004, inspections of
Dr. Schmidt’s facility.”® The photographs confirm violations cited by
Ms. Meek on the March 21, 2004, and the June 6, 2004, inspection
reports. The Administrator also introduced evidence that, during the
November 2, 2003, and the June 6, 2004, inspections of Dr. Schmidt’s
facility, Dr. Schmidt interfered with Ms. Meek while she was carrying
out her duties at Dr. Schmidt’s facility.*’

The Administrator introduced relevant, reliable, credible, and
probative evidence of 34 of the 36 alleged violations of the Regulations
and Standards that are at issue. I do not find the evidence introduced by

2 1p. 12-75.
2 X 7-CX 16.
2 1r,77-79.
21, 79.
26
CX 37-CX 48.
27 CX 13, CX 15 Tr. 36-37, 40-41.



JEROME SCHMIDT, d/b/a 181
TOP OF THE OZARK AUCTION
66 Agric. Dec. 159

the Administrator supports a finding that Dr. Schmidt violated section
3.1(d) of the Regulations and Standards (9 C.F.R. § 3.1(d)) on March 21,
2004, and June 6, 2004. The Administrator alleged that, on March 21,
2004, and June 6, 2004, Dr. Schmidt failed to provide sufficient lighting
to conduct an inspection of the animals and facilities in violation of
section 3.1(d) of the Regulations and Standards (9 C.F.R. § 3.1(d)).**
Section 3.1(d) of the Regulations and Standards (9 C.F.R. § 3.1(d)) does
not require dealers to provide sufficient lighting to conduct inspections of
animals and facilities. Instead, section 3.1(d) of the Regulations and
Standards (9 C.F.R. § 3.1(d)) provides that housing facilities for dogs
and cats must have reliable electric power adequate for heating, cooling,
ventilation, and lighting and for carrying out other husbandry
requirements in accordance with sections 3.1 through 3.19 of the
Regulations and Standards (9 C.F.R. §§ 3.1-.19). The Administrator did
not introduce any evidence regarding the reliability or adequacy of
Dr. Schmidt’s electric power; therefore, I dismiss paragraphs IX(A)(1)
and X(A)(4) of the Complaint. I limit my discussion of Dr. Schmidt’s
rebuttal evidence to the 34 alleged violations of the Regulations and
Standards supported by the relevant, reliable, credible, and probative
evidence introduced by the Administrator.

Dr. Schmidt’s Rebuttal Evidence

Dr. Schmidt called 12 witnesses to rebut the evidence introduced by
the Administrator. John Randal McCray, an electrician who attended an
auction at Dr. Schmidt’s facility on February 17, 2001, testified he did
not know if he was present at Dr. Schmidt’s facility on any of the dates
of the inspections that are the subject of the instant proceeding, and he
had no knowledge of the condition of Dr. Schmidt’s facility on the dates

28 Compl. 9 IX(A)(1), X(A)(4).
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of those inspections.”’

Rae Sanborn, an owner of a dog kennel licensed by the State of
Missouri, who attended auctions at Dr. Schmidt’s facility, testified he
was not at Dr. Schmidt’s facility during the April 22, 2001, October 14,
2001, November 4, 2001, March 17, 2002, or October 13, 2002,
inspections; he was not ce