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In McNamara v. Commissioner , 87 AFTR2d 2001-306 (8 th  Cir. 2000) the Eighth
Circuit Court of Appeals reversed and remanded the tax court opinions in McNamara
v. Commissioner , TC Memo 1999-333, Hennen v. Commissioner , TC Memo 1999-306,
and Bot v. Commissioner , TC Memo 1999-256. The Eighth Circuit did not agree with
the taxpayers’ argument that self-employment tax is imposed only on rental
payments derived from sharecropping or share farming and therefore not on the cash
rent paid in these cases. The court also held that the Tax Court did not err in finding
that the employment contracts required the respective landowners to materially
participate in the farming activities.

The Eighth Circuit was persuaded by the taxpayers’ argument that the lessor-
lessee relationship should stand on its own apart from the employer-employee
relationship.  Contrary to the IRS argument and the Tax Court holdings, the Eighth
Circuit is not willing to look at all of the agreements between the lessor and the lessee
to find the “arrangement” calling for material participation. It is willing to look at
agreements other than the lease only if there is a nexus between the lease and the
other agreement.  Indicium of a nexus, according to the Eighth Circuit, is rental
payments in excess of the fair rent for the farmland. If the rent is a fair rental rate,
the lease is an independent transaction and not part of the employment agreement
that requires the lessor’s material participation.

Since there was no evidence presented regarding the fair rent of the farmland, the
cases were remanded to give the IRS a chance to show that the rent was in excess
of a fair rental rate.

The Eighth Circuit opinion restores the principle that an owner of agricultural
land does not have to report rent as self-employment income if the rental arrange-
ment does not require the landowner to materially participate in the farming
operation. However the IRS could appeal the Eighth Circuit opinion. Furthermore,
the Eighth Circuit opinion is not binding for taxpayers who are outside the Eighth
Circuit (Arkansas, Iowa, Minnesota, Missouri, Nebraska, North Dakota and South
Dakota) so the IRS can cite the Tax Court opinions to support its position that such
rent is subject to self-employment tax for those taxpayers.

—Philip E. Harris, Department of Agricultural and Applied Economics,
University of Wisconsin-Madison
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The Environmental Protection Agency is advancing new regulations to address
water pollution from concentrated animal feeding operations (CAFOs), and invites
public comments on these regulations before May 2, 2001. ( See 17 Agricultural Law
Update  1, September 2000). If these projected changes are adopted, we could double
or triple the number of animal feeding operations (AFOs) subject to point-source
pollution regulations. The EPA estimates the earliest the proposed regulations can
be implemented is January 2003. Moreover, rules reclassifying AFOs based on
threshold numbers of animals would not take effect until January 2006.

These proposed regulations are the culmination of efforts previously set forth by
the EPA and USDA including “Compliance Assurance Implementation Plan for
Concentrated Animal Feeding Operations,” “Unified National Strategy for Animal
Feeding Operations” ( see  16 Agricultural Law Update  1, April 1999), and “Draft
Guidance Manual and Example NPDES Permit for Concentrated Animal Feeding
Operations, Final Internal Draft.” ( See 16 Agricultural Law Update  1, August 1999).
The expansive nature of the contemplated regulations will involve major new costs
for animal producers and related industrial firms. The EPA calculated that the



2 AGRICULTURAL LAW UPDATE JANUARY 2001

VOL. 18, NO. 2, WHOLE NO. 207        January 2001

AALA Editor..........................Linda Grim McCormick
Rt. 2, Box 292A, 2816 C.R. 163

Alvin, TX 77511
Phone: (281) 388-0155

FAX: (281) 388-0155
E-mail: lgmccormick@teacher.esc4.com

Contributing Editors: Terence J. Centner, University
of Georgia, Athens, GA; Drew L. Kershen, The
University of Oklahoma Law School, Norman, OK;
Michael Boehlje, Purdue University; Lee Schrader,
Purdue University; Chris Hurt, Purdue Universitiy;
Ken Foster, Purdue University; James Pritchett,
Purdue University; Christopher R. Kelley, University
of Arkansas, Fayetteville, AR; Shane Morris, Katija
Blaine, Doug Powell, Department of Plant Agriculture,
University of Guelph.

For AALA membership information, contact William
P. Babione, Office of the Executive Director, Robert A.
Leflar Law Center, University of Arkansas,
Fayetteville, AR 72701.

Agricultural Law Update is published by the
American Agricultural Law Association, Publication
office: Maynard Printing, Inc., 219 New York Ave., Des
Moines, IA 50313. All rights reserved. First class
postage paid at Des Moines, IA 50313.

This publication is designed to provide accurate and
authoritative information in regard to the subject
matter covered. It is sold with the understanding that
the publisher is not engaged in rendering legal,
accounting, or other professional service. If legal advice
or other expert assistance is required, the services of
a competent professional should be sought.

Views expressed herein are those of the individual
authors and should not be interpreted as statements of
policy by the American Agricultural Law Association.

Letters and editorial contributions are welcome and
should be directed to Linda Grim McCormick, Editor,
Rt. 2, Box 292A, 2816 C.R. 163, Alvin, TX 77511.

Copyright 2001  by American Agricultural Law
Association. No part of this newsletter may be
reproduced or transmitted in any form or by any means,
electronic or mechanical, including photocopying,
recording, or by any information storage or retrieval
system, without permission in writing from the
publisher.

EPA/CONTINUED FROM PAGE 1

proposed regulations may cost $831-935
million annually and may reduce aggre-
gate national economic output by nearly
$2 billion per year.

Proposed rules classifying CAFOsProposed rules classifying CAFOsProposed rules classifying CAFOsProposed rules classifying CAFOsProposed rules classifying CAFOs
The major thrust of the proposed regu-

lations is to classify more AFOs as CAFOs.
This is proposed through several provi-
sions. Because of expected controversy
with a proposal to compel more AFOs to
obtain permits, the EPA detailed two
suggested structures. The first is a two-
tier structure consisting of operations
having a threshold of 500 animal units as
well as operations designated on a case-
by-case basis. It is calculated that 25,540
operations would be considered CAFOs
under this two-tier structure.

The proposed second alternative struc-
ture retains the three-tier structure of
the existing regulations. The EPA esti-
mates that more than 39,000 operations
would be affected by this proposed struc-

ture, with 12,660 operations needing
permits because of their size of more
than 1,000 animal units. Operations with
300-1,000 animal units would have to
apply for a National Pollutant Discharge
Elimination System (NPDES) permit or
certify to the permit authority that they
are not a CAFO based on existing prac-
tices. Operations with less than 300 ani-
mal units could be designated CAFOs on
a case-by-case basis.

A separate provision of the suggested
regulations would expand the AFOs clas-
sified as CAFOs to include poultry opera-
tions with dry manure handling systems,
swine nurseries, dairy heifer operations,
veal production facilities, and turkey
operations.

The EPA proposal also seeks to require
some processors and integrators to se-
cure NPDES permits under federal co-
permitting provisions. The proposed regu-
lation would allow the EPA to regulate
nonfarming entities that exercise “sub-
stantial operational control” over a CAFO
through co-permitting requirements.

Other changesOther changesOther changesOther changesOther changes
Besides changing which operations are

CAFOs, the proposed regulations offer
several other changes that would mark-
edly affect the oversight of AFOs. The
EPA is seeking authority to designate
AFOs as CAFOs despite the existence of
an approved state program. This would
allow the EPA to address instances of
significant discharges from AFOs that
are not addressed by state regulators.

Suggested provisions would clarify the
definition of an AFO and define CAFOs
to include both the production area and
the land area where animal waste is
applied. Some off-site recipients of ma-
nure would be regulated under the pro-
posed structure. The controversial 25-
year, 24-hour storm event permit exclu-
sion would be eliminated.

Despite employing the term “animal
unit” to delineate its proposed struc-
tures, the EPA wants to eliminate the
term in favor of given numbers of animal
types for meeting threshold numbers. It
is proposed to remove the mixed animal
calculation so that an AFO would only be
a CAFO if it met the threshold number of
animals for one animal type.

The proposed regulation would differ-
entiate Comprehensive Nutrient Man-
agement Plans (CNMPs) from the nutri-
ent plans required of CAFO operators.
Under the regulatory proposal, CAFO
operators would be required to have a
Permit Nutrient Plan incorporating an
allowable manure application rate for
land applications of manure and waste-
water. A Permit Nutrient Plan would be
narrower in scope than a CNMP, as it
would exclude the identification of con-
servation practices and management ac-
tivities needed for erosion control and

water management. This new term would
differentiate voluntary efforts from man-
datory efforts: Permit Nutrient Plans
would be mandatory while USDA CNMPs
would be voluntary. Moreover, the regu-
lation would incorporate certification
requirements for the specialists who over-
see Permit Nutrient Plans.

Another major change involves expand-
ing current requirements relying on “best
available technology economically achiev-
able” to requirements based on “best
practicable control technology limitations
currently available.” For all CAFOs in
the beef, dairy, swine, veal, chicken, and
turkey subcategories, best practicable
control technology limitations currently
available would apply. This would in-
volve a zero discharge of process waste-
water from the production area except
for a 10-year, 24-hour storm event and a
prohibition of the application of animal
waste within 100 feet of surface tile drain
inlets, sinkholes, and agricultural drain-
age wells. An alternative option would
impose a management practice requiring
the adoption of phosphorus-based ma-
nure application rates.

Concern is expressed for CAFOs that
go out of business. Under the contem-
plated regulations, a CAFO would need
to remain permitted until all wastes at
the facility no longer have the potential
to reach waterbodies.

The EPA also wants to regulate AFOs
with discharges even though they are not
CAFOs. Any AFO that discharges through
a discrete conveyance that would qualify
as a point source would be subject to the
NPDES regulatory program according to
the suggested regulations.

Concluding commentsConcluding commentsConcluding commentsConcluding commentsConcluding comments
The EPA’s proposed regulations re-

flect a public desire to improve water
quality. The regulations will supplement
the countless state regulations that have
been adopted governing animal opera-
tions over the past few years. Given the
projected costs and the fact that we do
not know how effective many of the re-
cently enacted state regulations will be,
it may be too early to gauge the need for
some of these additional federal regula-
tions.

—Terence J. Centner, Professor, The
University of Georgia, Athens, GA

1 Environmental Protection Agency, "National Pollut-
ant Discharge Elimination System Permit Regulation and
Effluent Limitations Guidelines and Standards for Con-
centrated Animal Feeding Operations, Proposed rule,"
66 Fed. Reg. 29960-3145 (January 12, 2001).

2 60 Fed. Reg. 3071-3072.
3 Environmental Protection Agency, "Compliance As-

surance Implementation Plan for Concentrated animal
Feeding Operations," March 1998.

4 U.S. Dep't. Agriculture and Environmental Protection
Agency, "Unified National Strategy for Animal Feeding

Cont.  on page 6
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Kelley et. al, Agricultural Law: A Selected Bibliogra-
phy , 1996-1999, 53 Ark. L. Rev. 495-660 (2000).

Animals—animal rightsAnimals—animal rightsAnimals—animal rightsAnimals—animal rightsAnimals—animal rights
Harrop, The International Regulation of Animal Wel-

fare and Conservation Issues through Standards Dealing
with the Trapping of Wild Mammals , 12 J. Envtl . L. # 3
(2000).

Hughes & Meyer, Animal Welfare Law in Canada and
Europe , 6 Animal L. 23-76 (2000).

BiotechnologyBiotechnologyBiotechnologyBiotechnologyBiotechnology
Comment, Genetic Engineering of Domestic Animals:

Human Prerogative or Animal Cruelty?   6  Animal  L.
233-249 (2000).

Comment, Biotechnological Gene Patent Applications:
The Implications of the USPTO Written Description Re-
quirement Guidelines on the Biotechnology Industry , 31
McGeorge L. Rev. 1043-1086 (2000).

Gary L. Comstock, Vexing Nature? On the Ethical
Case Against Agricultural  Biotechnology  (Kluwer Aca-
demic Pub. 2000)  – 297 pp.

Endres, “GMO:” Genetically Modified Organism or
Gigantic Monetary Obligation?  The Liability Schemes for
GMO Damage in the United States and the European
Union , 22 Loy. L.A. Int’l & Comp. L. Rev. 453-505 (2000).

Michael   J. Mal inowski , Biotechnology, Law, Business,
and Regulation  (1999) – one volume treatise.

Thomas H. Murray & Maxwell J. Mehlman (eds.),
Encyclopedia Of Ethical, Legal, and Policy Issues In
Biotechnology   John Wiley & Sons, 2000) – 1132 pp in two
volumes.

Souza, Genetically Modified Plants: A Need for Inter-
national Regulation , 6 Ann. Surv. Int. & Comp. L. 129-174
(2000).

Special  Issue, Agricultural Biotechnology: The Public
Policy Challenges ,  44 Am. Behav. Sci. # 3 (Nov. 2000).

·Isserman , Mobi l i zing a Universi ty for Impor-
tant Social Science Research: Biotechnology at the Uni-
versity of Illinois – pp. 310-317

·Arends-Kuenning & Makundi, Agricul tural
Biotechnology for Developing Countries: Prospects and
Pol icies – pp. 318-349

·Uchtmann & Nelson, U.S. Regulatory Over-
sight of Agricultural and Food-related Biotechnology  –
pp. 350-377

·Grossman & Endres, Regulation of Geneti-
cally Modified Organisms in the European Union  – pp.
378-434

·Ando & Khanna , Environmental Costs and
Benefits of Genetically Modified Crops: Implications for
Regulatory Strategies  – pp. 435-463

·Kesan, Intel l ectual  Property Protection and
Agricultural Biotechnology: A Multi-Disciplinary Perspec-
tive – pp. 464-503

·Ward , Emerging Competition Policy Issues
in Agricultural Biotechnology  – pp. 504-532

Symposium: Genetically Modified Organisms in the
Global Environment , 12 Geo. Int’ l  Envtl . L. Rev. 693-816
(2000).

·McGinn, Introduction– pp. 693-695
·Hagen & Weiner , The Cartagena Protocol

on Biosafety: New Rules forInternational Trade in Living
Modified Organisms  – pp 697-716

·Goldman, Labeling of Genetically Modified
Foods: Legal and Scientific Issues  – pp. 717-760

·Adler, The Cartagena Protocol and Biologi-
cal  Diversi ty: Biosafe or Bio-sorry? – pp. 761-777

·Note, Agricultural Biotechnology and the
Negotiation of the Biosafety Protocol  – pp. 779-816

Symposium, Genetically Modified Organisms , 8 N.Y.U.
Envtl . L. J. 523-732 (2000).

·Nelkin, Sands &  Stewart , Foreword:  The
International Challenge of Genetically Modified Organ-
ism Regulation . – pp. 523-529

·MacKenzie & Francescon, The Regulation
of Genetically Modified Foods in the European Union: An
Overview  – pp. 530-555

·Kinderlerer, Genetically Modified Organisms:
A European Scientist’s View  – pp. 556-565

·Appleton , The Labeling of GMO Products
Pursuant to International Trade Rules  – pp. 566-578

·De Greef, Regulatory Conflicts and Trade  –
pp. 579-584

·Perrez, Taking Consumers Seriously:  The
Swiss Regulatory Approach to Genetically Modified Food
– pp. 585-604

·Loy, Statement on Biotechnology: A Discus-
sion of Four Important Issues in the Biotechnology De-
bate – pp.  605-609

·Raeburn, Clamor Over Genetically Modified
Foods Comes to the United States  – pp. 610-613

·Pomerance, The Biosafety Protocol:
Cartagena and Beyond  – pp. 614-621

·Christoforou, Settlement of Science-based
Trade Disputes in the WTO: A Critical Review of the
Developing Case Law in the Face of Scientific Uncer-
tainty – pp. 622-648

·Student article, Regulating Genetically Modi-
fied Products and Processes: An Overview of Approaches
– pp.  649-703

·Student article, Restraints on Competition
Through the Alteration of the Environment at the Genetic
Level  – pp. 704-732
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Boyd, Unleashing the Clean Water Act: The Promise

and Challenge of the TMDL Approach to Water Quality ,
139 Res. 7 (Spring 2000).

Dodd, Wetlands Protection Laws: A Comparative
Analysis of the Federal Laws of the United States and
Canada, and the Local Laws of Michigan , 8 Mich. St.
U.-DCL J. Int’l L. 793-817 (1999).

Lacy, Addressing Water Pollution From Livestock
Grazing after ONDA v. Dombeck , 30 Envtl . L. 617-675
(2000).

Note, The Long Awaited Army Corps of Engineers
Administrative Appeal Process for Wetlands Permits , 6
Envtl .  L.  913-932 (2000).

Note, Section 401 of the Clean Water Act and Its
Application to Nonpoint Source Pollution in California
(Oregon Natural Desert Ass’n v. Dombeck , 172 F.3d
1092, 9th Cir. 1998), 30 Golden Gate U. L. R. 101-127
(2000).

Wenig, How “Total” are “Total Maximum Daily Loads”?
– Legal Issues Regarding the Scope of Watershed-
based Pollution Control under the Clean Water Act , 12
Tul . Envtl . L. J. 87 (1998).

Winter & May, Reconsidering Styles of Regulatory
Enforcement: Patterns in Danish Agro-Environmental
Inspection , 22 L. & Pol ’y. 143-173 (Apri l  2000).

Equine lawEquine lawEquine lawEquine lawEquine law
Darl ing, Legal Protection For Horses: Care and Stew-

ardship or Hypocrisy and Neglect ? 6 Animal L. 105-127
(2000).

Farm laborFarm laborFarm laborFarm laborFarm labor
General & social welfareGeneral & social welfareGeneral & social welfareGeneral & social welfareGeneral & social welfare
Kamm, Extending the Progress of the Feminist Move-

ment to Encompass the Rights of  Migrant Farmworker
Women, 75 Chi.-Kent L. Rev. 765-783 (2000).
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Management of Washington’s State Forests , 24 Seattle
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Qureshi , The Cartagena Protocol on Biosafety and
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L. Q. 835-855 (2000).

Schoenbaum, International  Trade in Living Modi fied
Organisms: The New Regimes , 49 I nt’ l  & Comp. L. Q.
856-866 (2000).

Land reformLand reformLand reformLand reformLand reform
Prosterman, Schwarzwalder & Jianping, Implementa-

tion of 30-year Land Use Rights for Farmers Under
China’s 1998 Land Management Law: An Analysis and
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Pac. Rim L. & Pol’y J. 507-568 (2000).
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83-103 (2000).
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(2000).
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(2000).
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By Michael Boehlje, Professor; Lee Schrader,
Professor Emeritus; Chris Hurt,          Professor;
Ken Foster, Professor; and James Pritchett,
Assistant Professor, Agricultural Economics
Department, Purdue University.

TTTTThe Prhe Prhe Prhe Prhe Pr oducer Producer Producer Producer Producer Pr otection otection otection otection otection Act —will it prAct —will it prAct —will it prAct —will it prAct —will it pr otect protect protect protect protect pr oduceroduceroduceroduceroducer s?s?s?s?s?
By Michael Boehlje, Lee Schrader, Chris
Hurt, Ken Foster, and James Pritchett

Iowa Attorney General Tom Miller and
16 state Attorneys General have pro-
posed new laws to protect contract grow-
ers and producers. By contract growers,
we refer to the growing number of farm-
ers and ranches who produce livestock or
grain on a contract with large contractor
companies or other farmers. Former In-
diana Attorney General Karen Freeman-
Wilson was one of the cosponsors of the
model Producer Protection Act. Senator
Thomas Harkin of Iowa has proposed
similar legislation in the U.S. Senate.

Miller and the Farm Division of his
office led the multi-state project drafting
the model legislation, is to be introduced
in individual state legislatures. Several
of the measures are based on laws that
recently were adopted in Iowa – banning
confidentiality clauses in contracts, for
example, and giving farmers a first-pri-
ority lien for payments in case a contrac-
tor company goes out of business.

In a joint statement accompanying the
model Producer Protection Act, Miller
and the 16 state Attorneys General said
the legislation would “help preserve com-
petition in agriculture for the benefit of
farmers and consumers.”

The Attorneys General cited their con-
cern about “the rapid trend toward con-
solidation in agriculture” and about the
fact that fewer firms control the produc-
tion, processing, preparation, and retail-
ing of agricultural commodities and food.
The rapid rise of production contracts
and marketing contracts is a trend that
has dramatically increased vertical coor-
dination in U.S. agriculture. This change
is most noticeable in the pork and poultry
industries.

Attorney General Miller said: “In pro-
duction contracting, we worry about the
great disparity in bargaining power and
marketing information between the con-
tractor companies and individual pro-
ducers. Large companies often offer con-
tracts to producers on a take-it-or-leave-
it basis. Risks to producers are buried in
pages of legalese, and producers easily
can be stuck with unfair contract terms.
On top of that, they may be barred from
disclosing any of the terms to others.”

The Attorneys General said contract-
ing often results in unfair shifting of
economic risk to farmers and ranchers,
especially those who are required to make

large capital investments in buildings
and equipment.

The model state legislation Producer
Protection Act contains at least five
key provisions. It:

1. requires contracts to be in plain
language and contain disclosure of mate-
rial risks;

2. provides contract producers with a
three-day cancellation period to review
production contracts and allow them to
discuss contracts with advisors;

3. provides producers with a first-pri-
ority lien for payments due under a con-
tract in case the contractor company
should go out of business;

4. protects producers from having con-
tracts terminated capriciously or as a
form of retribution if farmers already
have made a sizeable capital investment
required by the contracts; and

5. prohibits tournament contracts
whereby grower compensation is deter-
mined in part by performance compared
to other growers.

Some important questionsSome important questionsSome important questionsSome important questionsSome important questions
The dialogue concerning the advan-

tages and disadvantages of contract pro-
duction and the proposed Producer Pro-
tection Act raises a number of questions
that merit discussion and investigation.
The article identifies some of the impor-
tant issues raised by this proposed legis-
lation in the spirit of furthering that
dialogue. We are not here criticizing or
supporting this proposed legislation;
rather, our goal is to further the discus-
sion and debate on this important public
policy issue.

General issuesGeneral issuesGeneral issuesGeneral issuesGeneral issues
A key general issue that must be con-

sidered in assessing this or similar legis-
lation is the intended impact, and whether
there may be unintended consequences.
It would appear that the intended impact
of the Producer Protection Act is to re-
duce the potential for exploitation of pro-
ducers by processors and packers in con-
tractual arrangements, and to foster con-
tinuation of a relatively independent (al-
though aligned through contracts and
other arms-length business arrange-
ments) agricultural sector. A key concern
is whether the rules imposed by the Pro-
ducer Protection Act may be sufficiently
restrictive with respect to contracting
and similar arrangements that the unin-
tended consequence and end result would
not be to maintain a relatively indepen-
dent agricultural structure, but instead
to encourage vertical integration through
ownership of production facilities by pro-
cessors and packers. For example, in the
early 1990s the state of Missouri enacted
tough anti-corporate farming legislation.
In a few short years afterward, the inde-

pendent pork industry declined signifi-
cantly and was ultimately replaced by
the vertically integrated Premium Stan-
dard Farms Company and other contract
production systems.

A second general issue that must be
considered in any legislation concerning
the provisions surrounding contracting
is that it is virtually impossible to write
a long-term contract that will meet all
contingencies. Because of this, contracts
must be flexible and based on trust. In
fact, the major goals of public policy in
the area of contracting should probably
be:

1. to facilitate informed decision mak-
ing by both parties to a contract, and

2. to encourage an environment of trust
and confidence in contracting arrange-
ments.

These goals are likely to be more achiev-
able than a goal of specifying the full set
of conditions and contingencies that must
be included and considered in the speci-
fication of a complete contract. In es-
sence, determining a set of rules that the
public will enforce for the specification of
a complete contract is almost surely
doomed to failure.

A third general issue in the discussion
of the Producer Protection Act or similar
legislation is what provisions or protec-
tions are already available in current
law, and what new provisions are needed
that are not part of current law. This
issue is particularly important as one
considers whether producers entering
contracts need unique protections com-
pared to other parties entering a con-
tract, or whether they need to be better
informed about the protections already
provided by current contract law.

A fourth general issue relates to the
long-term location of the world’s live-
stock industries. Greater regulation on a
state (or even multi-state) level is likely
to shift production away from that state
(or states) in the longer run. Binding
regulation at the federal level could re-
sult in a movement of an industry to
Canada, Latin America, Asia, and Aus-
tralia. Are the benefits of contract regu-
lation worth the risk of losing the eco-
nomic and employment benefits of these
industries?

Specific issuesSpecific issuesSpecific issuesSpecific issuesSpecific issues
Specific issues that must be consid-

ered relate to the key provisions of the
Producer Protection Act noted earlier.
They include the following:

1. What are the benefits of the provi-
sions requiring plain language and a
description of risk? What are the costs
that this will impose? Will there be a
standardization of terms in all contracts?
Will disclosure include layman discus-
sion of compensation technique and
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method? If the best advice is to have a
contract reviewed by an attorney, or ac-
countant, should there be a requirement
or certification that has occurred as part
of the contract or should all production
contracts be vetted by a state Attorney
General’s staff? What are the benefits
compared to the costs of full disclosure?

2. Does the three-day right to review
provision provide significant benefits?
What are the disadvantages or costs of
providing this three-day right to review?
If better informed decision-making is
desirable, it appears reasonable that a
producer should have the opportunity to
discuss contracting provisions with advi-
sors. Thus, provisions prohibiting confi-
dentiality seem desirable. However, what
does this disclosure requirement mean to
the processor/packer in terms of reveal-
ing strategically important information
relative to their competition? What does
it do to the creativity and innovation in
incentives for compensating suppliers for
various attributes if a packer cannot ob-
tain any competitive advantage from this
innovation?

Furthermore, contractors invest sig-
nificant legal expense in the develop-
ment of contracts and contract language.
Making contracts open to public scrutiny
allows others to “free ride” on the invest-
ment by simply copying contracts and
making minor alternations. Is there any
way that information with respect to the
contract might be shared with advisors,
but a prohibition be imposed in terms of
sharing this information with competi-
tors? If contract information is shared
with those who will help the producer
make a more informed decision, then
steps must be taken to prevent seepage of
contracts into the public domain. This
could take the form of a non-disclosure
statement to be signed by all advisors
and appended to the contract.

3. With regard to the producer being
provided with a first-priority lien, pro-
duction contract liens will likely not  be
acceptable to lenders as they consider
the financial risk of providing capital to
processors and packers. If the real issue
is concern about the financial losses of a
producer who does not get paid for his
services under a contract production ar-
rangement because of financial problems
of the packer or processor, an alternative
might be for the packer to post a bond.
Alternatively, a state or federally spon-
sored insurance fund to indemnify pro-
ducers (much like those currently used in
the grain industry to protect producers
from elevator bankruptcies) might be
considered. In essence, alternatives to a
lien that might be as effective in protect-
ing producers from packer or processor
financial failure should be considered.
Also to be considered is that most produc-
tion contracts eliminate price risk for the
grower in exchange for the risk of con-

tractor bankruptcy and increased access
to investment capital. This shift from
short-term price risk to long-run risk of
contract termination has drawn signifi-
cant investment into livestock industries,
and therefore, must be preferred by a
significant group of producers.

4. Provisions concerning production
contracts that involve investment require-
ments need serious consideration before
adoption. If the fundamental issue is
that producers are making long-term
investments based on a short-term con-
tract, an alternative is to make sure that
producers are fully informed as to the
risk they are taking in such a contract.
Or it might be required that under con-
tracting arrangements where the pro-
ducer makes a long-term financial com-
mitment to fulfill the contract, the pro-
cessor or packer is required to also make
a long-term contract commitment that
more closely matches the maturity of the
investment. More creative ways for solv-
ing this classic hold-up problem should
be considered. If this provision were to
make it necessary for the processor to
take all of the financial risk of the
producer’s investment, a natural response
would be for the processor to make that
investment and have complete control.
In this situation, the end result may be
vertical integration, the exact opposite of
the proposed legislation’s intent.

5. The prohibition of tournament con-
tracts should also be evaluated carefully.
The purpose and function of tournament
compensation does not appear to be well
understood. Objection to tournament con-
tracts can be summarized as follows:

(1) They place growers in a position of
competing rather than cooperating with
other growers;

(2) They place growers in the position
that if all achieve better performance,
none are rewarded for the better perfor-
mance; and

(3) Performance variation may be due
to differences in quality of inputs sup-
plied by the contractor rather than pro-
duction practices of the grower.

The case for tournament compensa-
tion is that it automatically ensures that
performance rewards keep up with tech-
nological progress, leaves the contractor
free to alter input use to adapt to chang-
ing prices without penalizing the grower,
and automatically reflects the effects on
performance of outside factors such as
weather.

Tournament-based compensation is
widely used by broiler chicken compa-
nies. It is a means of varying compensa-
tion to reflect performance of the grower.
The practice recognizes the difficulty (im-
possibility) of monitoring or measuring
in a meaningful way all aspects of the
grower’s activity that affect performance.
The method bases grower payment per
unit (usually pounds reaching the pro-

cessing plant) on the grower’s ranking
relative to the average of all growers
completing flocks in a specified period of
time (usually a week or two) with respect
to some index of performance. Factors
may be feed conversion, death loss, or a
prime cost calculation including chick
and feed cost per pound produced (usu-
ally calculated using a standard price for
feed and chicks).

Based on experience in the broiler in-
dustry, there are three significant ad-
vantages of this method of compensa-
tion, the third is of great significance to
the producer.

— Performance rewards keep pace
with technology. There is no way for a
contractor or grower to safely agree to a
long-term contract using fixed perfor-
mance standards. Regulations, genetics,
nutrition, etc. will change over time. Any
fixed set of performance standards will
be out of date and likely untenable for the
company or the grower before the con-
tract term expires. A compensation base
tied to average performance of all grow-
ers automatically keeps pace with tech-
nology.

— Performance standards reflect
current best management practice.
Changing demand for products or input
prices require changes in the size of birds,
feed nutrient density, or strain of birds
that will maximize contractor profits.
Any change in these practices will affect
the performance measures used for com-
pensation. If the performance standards
are based on current average grower
performance, the contractor is not inhib-
ited from using the most efficient produc-
tion practice. A fixed feed conversion
standard would reduce the incentive to
use a higher nutrient density feed when
prices favor it. The average-based com-
pensation provides greater flexibility for
the contractor and, if the same produc-
tion practices are implemented across all
farms in the tournament, then growers
are not penalized by changes in the pro-
duction system.

— The tournament compensation
system automatically adjusts for factors
affecting all producers. Ambient tem-
perature, humidity, disease conditions,
feed quality, chick quality, etc. are fac-
tors affecting all producers. Inasmuch as
these factors affect all producers in a
specific time period in the same way, the
use of an average performance base main-
tains a level playing field for the pro-
ducer. Of course, farms in a tournament
with each other must be within a limited
geographic region where weather pat-
terns etc. are similar.

— Contract termination and/or re-
newal are related to the performance
standard’s issue. The proposed legisla-
tion appears to require renewal of a con-
tract except for breach of contract, a
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rather unusual concept of contract that
ignores a specified term as part of a
contract. What is breach of contract?
This implies some quantitative standard
of performance. A standard based on the
average performance of the producer
group seems much more equitable than
any fixed standards set in the past or the
qualitative judgement of a producer’s
compliance with some list of practices
which would need to be specified in much
detail.

A fnal commentA fnal commentA fnal commentA fnal commentA fnal comment
The Producer Protection Act could have

significant implications for the competi-
tiveness of the grain and livestock indus-
tries in the state of Indiana. The pro-
posed legislation and details of its intent
can be obtained at <<http://
www.state.ia.us/government/ag/
AGContractingIowa release.htm>>.
Whether or not this specific legislative
proposal is debated in the state legisla-
ture or in the U.S. Congress, concerns
about the impacts of the trend to more

Biotech/C ont. from p. 7
contract production and vertical coordi-
nation in agriculture will abound in the
future. This article is an attempt to add
to the discussion of the potential conse-
quences of this and similar legislation to
determine its possible impact on produc-
ers and the future competitiveness and
characteristics of the agricultural indus-
tries. It is not meant to reflect on advo-
cacy for, or against, the proposed law.

The Purdue Department of Agricul-
tural Economics continues to develop
educational materials and programs
aimed at contract growers, potential con-
tract growers, public officials, and other
interested parties. EC-675 “Production
and Marketing Contracts in the Pork
Industry” is available from the Purdue
Cooperative Extension Service.

This publication along with other use-
ful information about agricultural con-
tracting is available on the Internet at
< < h t t p : / / w w w . a g e c o n .
Purdue.edu/extensio/contracting/>>.

D rD rD rD rD r akakakakak e Je Je Je Je J ournal of ournal of ournal of ournal of ournal of Ag LaAg LaAg LaAg LaAg La w call fw call fw call fw call fw call f or paperor paperor paperor paperor paper sssss
legal theorists.

Articles should be submitted electroni-
cally in Word for Windows 6.0 or higher.
They can be e-mailed to Brandi King,
Editor in Chief, at
bking_editor@lycos.com, or mailed on
diskette to: Brandi King, Editor in Chief,
Drake Journal of Agricultural Law, Drake
University Law School, 2507 University
Avenue, Des Moines, Iowa 50311-4505;
(515) 271-4969.

cation recommendations compiled largely
by the Irish government.

The report also acknowledges two im-
portant aspects regarding the public dis-
quiet over GM food. First, it points out
that the media’s “desire for strong, stand-
alone stories is not always easy to recon-
cile with the incremental, provisional na-
ture of scientific finding.” The report also
states that “in Britain in particular, there
have been no shortages of instances in
which newspapers—some of which have a
sizable readership [in Ireland]—have mis-
led rather than informed the public about
genetic modification. Distorted presenta-
tions of the facts, lurid accounts of ‘Fran-
kenstein foods’, have been commonplace
in the treatment of the issue in the mass-
circulation newspapers.

The second interesting acknowledge-
ment is that the Irish government has
officially underlined the role the organic
movement has played in the campaign
against GM crops and foods. The report
also points out that the organic movement
has much to gain in this opposition, which
is reflected in the report’s comments that
“Representatives of the organic farming
and food sector have also been prominent
in the campaign against GM crops and
foods….We appreciate also that the de-
bate about genetic modification has given
organic producers an opportunity to draw
attention to the merits of their own pro-
duce.” The Irish government concludes
that, even if they accept the concerns of
organic farmers regarding possible gene
transfer, they “see no reason why [ap-
proved GM crops] cannot form part, with
organic farming, of a broad mix of crop
types and farming practices.”

On the basis of this Government report,
it seems that Ireland is set to move the
debate regarding GM technology to a more
mature level at home and abroad.

—Shane Morris, Katija Blaine, and
Doug Powell, Dept. of Plant Agriculture,

Universitiy of Guelph, reprinted from
the December 2000 ISB News Report
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Recently, a major clarification in modern
biotechnology policy took place in Ireland
with the publication of a new 235 page
Government report. The report is likely to
have ripple effects across the European
Union in regards to its faith in GM tech-
nology. Modern applications of biotech-
nology have been subject to bipolar influ-
ences in Ireland where “Widely different
points of view are expressed and chal-
lenged daily” on the subject. In the course
of this ongoing biopolitical debate, bio-
technology itself has been successively
defined and redefined, negotiated and re-
negotiated, as professional and political
interests have sought to shape the tech-
nology according to differing priorities.

In Ireland, the implementation of ex-
perimental field trials of GM crops has
been a focus point for all the actors in-
volved in the debate surrounding the ap-
plication of modern biotechnology—pres-
sure groups, competent authorities, the
political establishment, industry, media,
academic scientists, etc. In December 1996,
the multinational life science/chemical
company Monsanto applied to the Envi-
ronmental Protection Agency (EPA) in
Ireland to carry out experimental field
trials of the glyphosate tolerant GM sugar
beet ( Beta vulgaris ). This application was
made in accordance with the EU Directive
92/220, which has been embodied into
Irish law within the 1994 GMO Regula-
tions made by the Minister for the Envi-
ronment pursuant to powers contained in
the 1992 Environmental Protection Act.
The EPA granted conditional permission
to Monsanto to test the GM sugar beet for
a period of four years—three for growing
purposes and one for subsequent test site
monitoring. On September 28, 1997, the
first test plot was destroyed by a group
called the Gaelic Earth Liberation Front.
Clare Watson, a leading member of Ge-
netic Concern, a pressure group set up in
April 1997, was granted leave to seek a
judicial review of the EPA’s procedures in
granting the license to Monsanto. This
hearing concluded in October 1998 with
the High Court ruling against Clare
Watson on all the twelve main areas of
contention. Since then, the GM sugar beet
field trails have continued, and a total of
six attacks on the test plots have occurred
at several different locations.

Up until last week, the current Irish
Government had not officially stated its
GM food policy. During the final days of
the 1997 election, the ten current Minister
of the Environment and the Minister of
Agriculture issued a joint statement de-
scribing GM food as a ‘mass experiment’,
and vowed to end the experimental trials
of GM crops in Ireland (Fianna Fail, Press
Release, April 1997). Since gaining office,
the new Government has instituted a
unique two-stage public consultation pro-

BiotecBiotecBiotecBiotecBiotec hnologhnologhnologhnologhnolog y policy policy policy policy polic y in Iry in Iry in Iry in Iry in Ir eland—an eeland—an eeland—an eeland—an eeland—an e xample to Eurxample to Eurxample to Eurxample to Eurxample to Eur ope?ope?ope?ope?ope?
cess to allow input into the formulation of
its policy on ‘GMOs and the Environment’
under the specific auspices of the Depart-
ment of Environment and Local Govern-
ment (DOE). The first stage called for
written submissions from interested mem-
bers of the public. By the submission dead-
line, September 30, 1998, over 200 people
and organizations had made submissions.

The second stage of the consultation
process allowed for a two-day debate. A
panel of stakeholder representatives par-
ticipated in the debate sessions, chaired
by an independent panel. The stakeholder
panels consisted of two representatives
from each of three groups: industry; the
academic science community; and Non-
Government Organizations (NGO)/pres-
sure groups. These representatives were
chosen from those who had responded to
the advertised Government call for sub-
missions on ‘GMOs and the Environment’.
The debate process encountered several
severe problems, which resulted in a boy-
cott of the final day of a two-day debate by
the vast majority of the anti-GM NGO/
pressure groups. The panel issued a re-
port of the debate, which was accepted by
the Minister. On receipt of the report in
October 1999, the Government referred a
number of specific issues to the Inter-
Departmental Group on Modern Biotech-
nology, which had been established in
March 1999 under political pressure and
direct suggestion from the main opposi-
tion party, Fine Gael. These issues in-
cluded the dissemination and coordina-
tion of information on genetic engineer-
ing, the case for a biotechnology ethics
committee, and future policy and admin-
istrative coordination genetic engineer-
ing.

The Inter-Departmental Group issued
a report on Monday, November 20, 2000 in
which they made recommendations on the
coordinated inter-departmental govern-
ment positions on a wide range of issues
related to the development of modern bio-
technology. The Group’s main recommen-
dations include the following:

· Ireland should take a positive but
precautionary approach to GM issues, at
both EU and in international forums, which
acknowledges the potential benefits of
modern biotechnology while maintaining
a fundamental commitment to human
safety and environmental sustainability;

· Irish trials of GM crops should con-
tinue, subject to compliance with EU leg-
islation and with the conditions laid down
by the EPA;

· the Department of Agriculture, Food,
and Rural Development should, in consul-
tation with the Environmental Protection
Agency, draw up detailed protocols gov-
erning the management of GM crops in
field trials;

· the Department of Agriculture, Food,

and Rural Development should, in coop-
eration with other bodies, devise a pro-
gram for the managed development of GM
crops that would provide for a phased,
monitored progression to full commercial
cultivation;

· the Irish State Laboratory should be
designated as the national reference labo-
ratory for the detection of GM materials in
foods and other products;

· in the interests of transparency and
public awareness, regulatory bodies
should, as a matter of standard practice,
make available the fullest possible infor-
mation on the applications for release and
marketing approvals of GMOs;

· a national biotechnology ethics com-
mittee should be established under the
auspices of the Royal Irish Academy to
consider the ethical issues raised by bio-
technology in an informed and dispassion-
ate way;

· independent genetic research should
be conducted in Ireland into all aspects of
GMOs, giving consideration to distinctive
Irish climatic and geological conditions;

· new ways of informing the public about
biotechnology, its existing and potential
benefits, and the possible risks to health
and the environment should be devised
and deployed: A central Government Web
site should be established that provides a
broad range of relevant, up-to-date infor-
mation in a manner readily accessible to
the public;

· new means of promoting public consul-
tation and involvement in debates about
biotechnology should be developed and
piloted; and

· the Inter-Departmental Group should
be permanently supported to ensure that
the Government has an integrated view of
the full range of relevant issues, and the
Group should be expanded to include rep-
resentatives of the Environmental Protec-
tion Agency; the Food Safety Promotion
Board; TEAGASC; and the Department of
Arts, Heritage, Gaeltacht, and the Islands.

Several noteworthy points can be made
regarding this new inter-departmental
report. First, the report identifies several
factors deemed to have aggravated public
disquiet about genetic engineering, and it
also comments that the introduction of
GM crops and foods was insensitively
managed by industry and effectively op-
posed by environment groups”. However,
the report fails to mention the lack of
political leadership in Ireland on the issue
and the current government’s own 1997
negative pre-election statement that
stimulated public concern. The section
outlining the public perceptions toward
GM technology in Ireland is dated and
omits the 1999 Eurobarometer results. It
is also worrisome that the report com-
pletely ignores previous public communi-


