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Homing in on H-2A: 
An Overview of the Temporary 

Agricultural Program

Image from USDA, ERS, "Use of H-2A Guest Farm Worker Program More Than Triples in Past Decade 
https://www.ers.usda.gov/amber-waves/2021/september/use-of-h-2a-guest-farm-worker-program-more-than-triples-in-past-decade/

https://www.ers.usda.gov/amber-waves/2021/september/use-of-h-2a-guest-farm-worker-program-more-than-triples-in-past-decade/
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What is the H-2A Temporary Agricultural 
Worker Program?

• Allows agricultural employers to solicit and sponsor foreign 
workers to work in temporary positions for a limited 
amount of time.
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Immigration and Nationality Act (amended 1986)
(a) (15) The term “immigrant” means every alien except . . .
(H) an alien . . .
(ii) (a) having a residence in a foreign country which he has no intention 
of abandoning who is coming temporarily to the United States to 
perform agricultural labor or services, as defined by the Secretary of 
Labor in regulations and including agricultural labor defined in section 
3121(g) of title 26, agriculture as defined in section 203(f) of title 29, and 
the pressing of apples for cider on a farm, of a temporary or seasonal 
nature, or
(b) having a residence in a foreign country which he has no intention of 
abandoning who is coming temporarily to the United States to perform 
other temporary service or labor if unemployed persons capable of 
performing such service or labor cannot be found in this country,  

4
8 U.S.C. § 1101 https://www.law.cornell.edu/uscode/text/8/1101

https://www.law.cornell.edu/uscode/text/8/1101


Two Primary Criteria for Employer H-2A Certification

(a) (1) A petition to import an alien as an H–2A worker . . . may not be 
approved by the Attorney General unless the petitioner has applied to 
the Secretary of Labor for a certification that

(A) there are not sufficient workers who are able, willing, and 
qualified, and who will be available at the time and place needed, 
to perform the labor or services involved in the petition, and 

(B) the employment of the alien in such labor or services will not 
adversely affect the wages and working conditions of workers in 
the United States similarly employed. 
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8 U.S.C. § 1188, "Admission of temporary H–2A workers"
https://www.law.cornell.edu/uscode/text/8/1188

https://www.law.cornell.edu/uscode/text/8/1188
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Adverse Effect Wage Rate (AEWR) 

• H-2A-specific special "minimum wage"

• Updated yearly by Dept. of Labor regulation
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See DOL Fact Sheet #26F: Wage Requirements under the H-2A Visa Program
https://www.dol.gov/agencies/whd/fact-sheets/26f-wage-requirements-H-2A

the employment of the alien in such labor or 
services will not adversely affect the wages and 
working conditions of workers in the United States 
similarly employed. 

https://www.dol.gov/agencies/whd/fact-sheets/26f-wage-requirements-H-2A


AEWR: Range vs Non-Range Occupations 

• Range:
oworkers on call up to 24/7

ospend more than 50% of workdays in herding or production of 
livestock on the range

• Non-Range:
oAll other temporary/seasonal agricultural work

8
§ 655.210 Contents of herding and range livestock job orders. https://www.ecfr.gov/current/title-20/section-655.210
CRS Reports, Concise History of Wage Regulations for the H-2A Agricultural Worker Visa https://www.congress.gov/crs-product/R48833

https://www.ecfr.gov/current/title-20/section-655.210
https://www.congress.gov/crs-product/R48833


AEWR: Range Occupations
• Monthly rate:

oBase calculation from 2015 rule: $7.25 x 48 hours x 4.333 weeks 
per month ($1,507.88)

oAdjusted annually based on Employment Cost Index from BLS

oFeb. 3, 2026—$2,132.41/month
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91 FR 2373 Notice, "Labor Certification Process for the Temporary Employment of Foreign Workers in Agriculture in the United States: Adverse Effect Wage Rate for 
Range Occupations" (Jan. 20, 2026) https://www.federalregister.gov/documents/2026/01/20/2026-00906/labor-certification-process-for-the-temporary-
employment-of-foreign-workers-in-agriculture-in-the
§ 655.211 Herding and range livestock wage rate. https://www.ecfr.gov/current/title-20/section-655.211
DOL, H-2A Adverse Effect Wage Rates https://flag.dol.gov/wage-data/adverse-effect-wage-rates
CRS Reports, Concise History of Wage Regulations for the H-2A Agricultural Worker Visa https://www.congress.gov/crs-product/R48833

https://www.federalregister.gov/documents/2026/01/20/2026-00906/labor-certification-process-for-the-temporary-employment-of-foreign-workers-in-agriculture-in-the
https://www.ecfr.gov/current/title-20/section-655.211
https://flag.dol.gov/wage-data/adverse-effect-wage-rates
https://www.congress.gov/crs-product/R48833


AEWR: Non-Range Occupations

• Hourly rate set by DOL at least annually

• Varies by state

• Previously based on USDA Farm Labor Survey data

• Recent updates
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DOL, H-2A Adverse Effect Wage Rates https://flag.dol.gov/wage-data/adverse-effect-wage-rates
CRS Reports, Concise History of Wage Regulations for the H-2A Agricultural Worker Visa https://www.congress.gov/crs-product/R48833

https://flag.dol.gov/wage-data/adverse-effect-wage-rates
https://www.congress.gov/crs-product/R48833


• Feb. 28, 2023: Rule Published in Federal Register, "Adverse Effect 
Wage Rate (AEWR) Methodology for the Temporary Employment 
of H-2A Nonimmigrants"(88 FR 12760)

• May 8, 2024: DOL ratified (89 FR 38838)
• Uses DOL OEWS data instead of USDA Farm Labor survey 

data (broader data)

AEWR: Recent Updates

https://www.federalregister.gov/d/2023-03756
https://www.federalregister.gov/documents/2024/05/08/2024-10013/adverse-effect-wage-rate-methodology-for-the-temporary-employment-of-h-2a-nonimmigrants-in-non-range


2023 AEWR Methodology Rule: Vacated
Teche Vermilion Sugar Cane Growers Assoc. Inc v. Su, No. 6:23-cv-
00831. (W.D. La.)
• Sept. 18, 2024—preliminary injunction

o "under Loper Bright Chevron's rule of deference is no longer applicable”
o H-2A sugar cane truck drivers and domestic heavy truck drivers not "similarly 

situated."

• Aug. 26, 2025—rule vacated
o "arbitrary and capricious," violation of APA

AEWR: Recent Updates

https://www.courtlistener.com/docket/67516274/teche-vermilion-sugar-cane-growers-association-inc-v-su-julie-a/


Farm Labor Survey Discontinued
• Sept. 3, 2025: USDA notice (90 FR 42560) 
o USDA has deemed the FLS “duplicative and/or no longer 

necessary” because “recent improvements to the Department 
of Labor (DOL) Bureau of Labor Statistics Occupational 
Employment and Wage Statistics (OEWS) program make the 
OEWS the superior barometer for measuring farm wages.”

AEWR: Recent Updates

https://www.federalregister.gov/d/2025-16831


AEWR: Oct. 2025 Interim Final Rule
• Published Oct. 2, 2025 (90 FR 47914)

• Main changes: 
o Uses OEWS data
o Divides non-range H-2A 

occupations into 2 skill levels
o Allows downward adjustment of 

hourly rate for employer-provided 
housing
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DOL, H-2A Adverse Effect Wage Rates https://flag.dol.gov/wage-data/adverse-effect-wage-rates
CRS Reports, Concise History of Wage Regulations for the H-2A Agricultural Worker Visa https://www.congress.gov/crs-product/R48833

https://www.federalregister.gov/d/2025-19365
https://flag.dol.gov/wage-data/adverse-effect-wage-rates
https://www.congress.gov/crs-product/R48833


AEWR Non-Range Occupations: Skill Level I

• No formal education or training required

• No or very little work experience (0-2 months) necessary or 
several weeks of on-the-job training required

• Instructions given from a supervisor

• Work “closely monitored, tracked, and assessed for quality, 
accuracy, and production results”

• Computed at 17th percentile of occupational wage distribution
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https://www.federalregister.gov/d/2025-19365/p-305
See also Lucas Smith and Richard Stup, Major H-2A Wage Changes: Overview of New AEWR Methodology, Cornell University 
https://agworkforce.cals.cornell.edu/2025/10/10/major-h-2a-wage-changes-overview-of-new-aewr-methodology/

https://www.federalregister.gov/d/2025-19365/p-305
https://agworkforce.cals.cornell.edu/2025/10/10/major-h-2a-wage-changes-overview-of-new-aewr-methodology/


AEWR Non-Range Occupations: Skill Level II

• Education, training, experience, knowledge or skills are 
necessary to perform the full job duties of the SOC code.

• Work experience (3+ months) required

• A demonstration on how to perform their job is not generally 
required

• May be assigned to more complex tasks

• Work may not be as closely monitored

• Computed at 50th percentile of occupational wage distribution
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https://www.federalregister.gov/d/2025-19365/p-307
See also Lucas Smith and Richard Stup, Major H-2A Wage Changes: Overview of New AEWR Methodology, Cornell University 
https://agworkforce.cals.cornell.edu/2025/10/10/major-h-2a-wage-changes-overview-of-new-aewr-methodology/

https://www.federalregister.gov/d/2025-19365/p-307
https://agworkforce.cals.cornell.edu/2025/10/10/major-h-2a-wage-changes-overview-of-new-aewr-methodology/


17DOL, H-2A Adverse Effect Wage Rates https://flag.dol.gov/wage-data/adverse-effect-wage-rates

https://flag.dol.gov/wage-data/adverse-effect-wage-rates


18Samantha Ayoub, Farm Labor Wage Changes Coming to H-2A, American Farm Bureau (Oct. 7, 
2025) https://www.fb.org/market-intel/farm-labor-wage-changes-coming-to-h-2a

https://www.fb.org/market-intel/farm-labor-wage-changes-coming-to-h-2a


19Samantha Ayoub, 2025 AEWR – Labor Costs Continue to Climb (Nov. 21, 2024) 
https://www.fb.org/market-intel/2025-aewr-labor-costs-continue-to-climb

https://www.fb.org/market-intel/2025-aewr-labor-costs-continue-to-climb


20Samantha Ayoub, Farm Labor Wage Changes Coming to H-2A, American Farm Bureau (Oct. 7, 
2025) https://www.fb.org/market-intel/farm-labor-wage-changes-coming-to-h-2a

https://www.fb.org/market-intel/farm-labor-wage-changes-coming-to-h-2a


Adverse Effect Wage Rate (AEWR) Review
• H-2A-specific special "minimum wage"

• Updated yearly by Dept. of Labor regulation

• Range occupations
oMonthly rate

• Non-range occupations
oHourly rate, New rule

▪ Skill I/Skill II

▪ Downward adjustment for employer-provided housing

▪ Rate based on occupation worker will spend most time doing
21

the employment of the alien in 
such labor or services will not 
adversely affect the wages 
and working conditions of 
workers in the United States 
similarly employed. 
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• there are not sufficient workers who 
are able, willing, and qualified, and 
who will be available at the time and 
place needed, to perform the labor or 
services involved in the petition, and 

• the employment of the alien in such 
labor or services will not adversely 
affect the wages and working 
conditions of workers in the United 
States similarly employed. 



H-2A Employer Obligations: U.S. Worker Recruitment

BEFORE filing an H-2A Petition, Employers must

• Contact formerly employed U.S. workers & invite them back

• Hire all able, willing and qualified applicants during recruitment period

• Create and maintain a recruitment report detailing all recruitment 
activities:
oRecruitment activity & date (advertisements, etc.)

oName & contact info each U.S. applicant or referral

oConfirmation of contact w/ U.S. applicants

oOutcome of each U.S. applicant, explanation of lawful reasons for not hiring

24

See DOL Fact Sheet #26A: Recruitment Requirements under the H-2A Visa Program 
https://www.dol.gov/agencies/whd/fact-sheets/26a-recruitment-requirements-H-2A

https://www.dol.gov/agencies/whd/fact-sheets/26a-recruitment-requirements-H-2A


H-2A Employer Obligations: No Preferential Treatment

“Corresponding Employee”
• Not H-2A workers but performing work under the job order

Employers may not give preferential treatment to H-2A workers
• “May not offer benefits to H-2A workers that are not offered to U.S. 

workers”
• “May not impose job requirements on U.S. workers that are not also 

imposed on H-2A workers” 
• “Must provide employment to any qualified, eligible U.S. worker who 

applies during the applicable recruitment period”
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20 CFR 655.103(b) “Corresponding employment” https://www.ecfr.gov/current/title-
20/part-655/subpart-B#p-655.103(b)(Corresponding%20employment)
20 CFR 655.122(a) https://www.ecfr.gov/current/title-20/part-655/subpart-B#p-655.122(a)
Fact Sheet #26A: Recruitment Requirements under the H-2A Visa Program 
https://www.dol.gov/agencies/whd/fact-sheets/26a-recruitment-requirements-H-2A

https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.103(b)(Corresponding%20employment)
https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.122(a)
https://www.dol.gov/agencies/whd/fact-sheets/26a-recruitment-requirements-H-2A


H-2A Employer Obligations: Wage Requirements

H-2A Employers must offer & pay at least the highest of 

• Federal/State minimum wage

• Prevailing hourly rate or piece rate

• Agreed-upon collective bargaining wage 

• The Adverse Effect Wage Rate (AEWR)

26

20 CFR 655.120(a) https://www.ecfr.gov/current/title-20/part-655/subpart-B#p-655.120(a);
DOL Fact Sheet #26F: Wage Requirements under the H-2A Visa Program
https://www.dol.gov/agencies/whd/fact-sheets/26f-wage-requirements-H-2A

the employment of the alien in such labor 
or services will not adversely affect the 
wages and working conditions of workers 
in the United States similarly employed. 

https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.120(a
https://www.dol.gov/agencies/whd/fact-sheets/26f-wage-requirements-H-2A


H-2A Employer Obligations: Wage Requirements

H-2A Employers must offer & pay at least the highest of 

• Federal/State minimum wage

• Prevailing hourly rate or piece rate
oHernandez v. Su, No. 23-35582 (9th Cir.) "[w]hen the prevailing wage 

is a piece-rate, § 655.120(a) requires that an H2A employer offer it.”

oMust still be at least advertised (AEWR) or higher

• Agreed-upon collective bargaining wage 

• The Adverse Effect Wage Rate (AEWR)

27

See DOL Fact Sheet #26F: Wage Requirements under the H-2A Visa Program
https://www.dol.gov/agencies/whd/fact-sheets/26f-wage-requirements-H-2A

https://www.dol.gov/agencies/whd/fact-sheets/26f-wage-requirements-H-2A


28Samantha Ayoub, 2025 AEWR – Labor Costs Continue to Climb (Nov. 21, 2024) 
https://www.fb.org/market-intel/2025-aewr-labor-costs-continue-to-climb

https://www.fb.org/market-intel/2025-aewr-labor-costs-continue-to-climb


Map of US hourly 
minimum wage by state, 
in dollars. 
https://upload.wikimedia.
org/wikipedia/commons/
7/76/Map_of_US_minim
um_wage_by_state.svg

https://upload.wikimedia.org/wikipedia/commons/7/76/Map_of_US_minimum_wage_by_state.svg


Samantha Ayoub, Farm Labor Wage Changes Coming to H-2A, American Farm Bureau (Oct. 7, 2025)
https://www.fb.org/market-intel/farm-labor-wage-changes-coming-to-h-2a

See also Lucas Smith and Richard Stup, Major H-2A Wage Changes: Overview of New AEWR Methodology, Cornell University 
https://agworkforce.cals.cornell.edu/2025/10/10/major-h-2a-wage-changes-overview-of-new-aewr-methodology/

https://www.fb.org/market-intel/farm-labor-wage-changes-coming-to-h-2a
https://agworkforce.cals.cornell.edu/2025/10/10/major-h-2a-wage-changes-overview-of-new-aewr-methodology/


Samantha Ayoub, Farm Labor Wage Changes Coming to H-2A, American Farm Bureau (Oct. 7, 2025)
https://www.fb.org/market-intel/farm-labor-wage-changes-coming-to-h-2a

See also Lucas Smith and Richard Stup, Major H-2A Wage Changes: Overview of New AEWR Methodology, Cornell University 
https://agworkforce.cals.cornell.edu/2025/10/10/major-h-2a-wage-changes-overview-of-new-aewr-methodology/

https://www.fb.org/market-intel/farm-labor-wage-changes-coming-to-h-2a
https://agworkforce.cals.cornell.edu/2025/10/10/major-h-2a-wage-changes-overview-of-new-aewr-methodology/


H-2A Employer Obligations: 3/4 Guarantee
• "Employers must guarantee to offer the worker employment 

for a total number of work hours equal to at least three-
fourths of the workdays of the total contract period"

• Full time = 35 hours/week

• Ex from DOL: 10-week contract for 6 days per week, 8 hours 
per day (480 total hours)= guaranteed employment for at 
least 360 hours

• May not require worker to work more hours in job order

• May count all hours actually worked

32

20 CFR 655.122(i) https://www.ecfr.gov/current/title-20/part-655/subpart-B#p-655.122(i) 
DOL Fact Sheet #26E: Job Hours and the Three-Fourths Guarantee under the H-2A Program 
https://www.dol.gov/agencies/whd/fact-sheets/26e-job-hours-three-fourths-guarantee-H-2A

https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.122(i
https://www.dol.gov/agencies/whd/fact-sheets/26e-job-hours-three-fourths-guarantee-H-2A
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• there are not sufficient workers who 
are able, willing, and qualified, and 
who will be available at the time and 
place needed, to perform the labor or 
services involved in the petition, and 

• the employment of the alien in such 
labor or services will not adversely 
affect the wages and working 
conditions of workers in the United 
States similarly employed. 



H-2A Employer Obligations: Inbound Transportation

Arrival: 

• Employer must pay for transportation and subsistence 
($14/day) from place of recruitment
• the “most economical and reasonable common carrier 

transportation charges”

• Must advance transportation costs if prevailing practice or if 
extended to similarly situated H-2A workers

• Must provide transportation/subsistence by the time worker 
has completed 50% of work contract period

34

20 CFR 655.122(h)(1)-(2) https://www.ecfr.gov/current/title-20/part-655/subpart-B#p-655.122(h)(1)

https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.122(h)(1)


H-2A Employer Obligations: Outbound Transportation

Departure—If worker 

• completes contract period or 

• Is terminated w/out cause, employer must pay transportation 
& subsistence 
• To place of recruitment or

• To next employer (unless new employer agrees to pay)

• Must pay transportation for displaced workers

35

20 CFR 655.122(h)(1)-(2) https://www.ecfr.gov/current/title-20/part-655/subpart-B#p-655.122(h)(1)

https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.122(h)(1)


H-2A Employer Obligations: Housing

• Must provide housing at no cost to the H-2A employee
• And corresponding employees if unable to return to residence

• Housing must meet OSHA standards AND local/state health & 
safety standards (see PA vs. DOL)

• Housing must be certified by DOL before workers occupy

• Must maintain housing 

36

See 20 CFR 655.122(d) https://www.ecfr.gov/current/title-20/part-655/subpart-B#p-655.122(d) ; 
DOL Fact Sheet #26G: H-2A Housing Standards for Rental and Public Accommodations
https://www.dol.gov/agencies/whd/fact-sheets/26g-housing-standards-for-rental-and-public-accommodations-H-2A

http://www.pa.gov/content/dam/copapwp-pagov/en/pda/documents/business-industry/farm-labor-camp-housing/documents/SFLC%20HOUSING%20COMPARISON.pdf
https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.122(d)
https://www.dol.gov/agencies/whd/fact-sheets/26g-housing-standards-for-rental-and-public-accommodations-H-2A
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http://www.pa.gov/c
ontent/dam/copapwp
-
pagov/en/pda/docum
ents/business-
industry/farm-labor-
camp-
housing/documents/S
FLC HOUSING 
COMPARISON.pdf

http://www.pa.gov/content/dam/copapwp-pagov/en/pda/documents/business-industry/farm-labor-camp-housing/documents/SFLC%20HOUSING%20COMPARISON.pdf


H-2A Employer Obligations: Meals
• Must either provide  3 meals per day or free cooking facilities

• Must also be provided to corresponding workers on same basis

• Job offer must state if meals are provided 

• Employer may charge for up to $14/day for meals, must state 
in job offer
• No kickbacks!

• Employers must ensure safe food handling & storage

• Kitchen facilities must include refrigeration

38

20 CFR 655.173 https://www.ecfr.gov/current/title-20/section-655.173
20 CFR 655.122(g) https://www.ecfr.gov/current/title-20/part-655/subpart-B#p-655.122(g)
See DOL Fact Sheet #26D: Meal Obligations for H-2A Employers
https://www.dol.gov/agencies/whd/fact-sheets/26d-meal-obligations-H-2A

https://www.ecfr.gov/current/title-20/section-655.173
https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.122(g)
https://www.dol.gov/agencies/whd/fact-sheets/26d-meal-obligations-H-2A


H-2A Employer Obligations: Transportation

• Employer must provide transportation between housing and 
worksite 

• Transportation must comply with all applicable local, state, 
and federal laws

• 2024 Worker Protection Rule: 
o If a vehicle is required by Department of Transportation to be 

manufactured with seat belts all occupants must wear seat belts

o June 2025—DOL suspended enforcement

39

20 CFR 655.122(h)(3)-(4) https://www.ecfr.gov/current/title-20/part-655/subpart-B#p-655.122(h)(3)
DOL, US Department of Labor Issues New Guidance to Provide Clarity for Farmers on H-2A Worker 
Regulations (June 20, 2025) https://www.dol.gov/newsroom/releases/whd/whd20250620

https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.122(h)(3)
https://www.dol.gov/newsroom/releases/whd/whd20250620


H-2A Employer Obligations: Disclosure

• Must provide copy of written work contract to all H-2A 
workers
• Must be in a language worker understands

• Before worker applies for visa or at time of job offer

40

20 CFR 655.122(q) https://www.ecfr.gov/current/title-20/part-655/subpart-B#p-655.122(q)
Fact Sheet #26B: Disclosure of the Job Order and Notice of Worker Rights under the H-2A Visa Program 
https://www.dol.gov/agencies/whd/fact-sheets/26b-disclosure-job-order-notice-H-2A

https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.122(q)
https://www.dol.gov/agencies/whd/fact-sheets/26b-disclosure-job-order-notice-H-2A


H-2A Employer Obligations: Disclosure

o Job qualifications and requirements

o Job duties

o Free and safe housing

o Workers’ compensation insurance

o Free tools, supplies, and equipment

o Meals or kitchen facilities

o Inbound & outbound transportation

o Free and safe daily transportation

o Three-fourths guarantee

41

20 CFR 655.122(q) https://www.ecfr.gov/current/title-20/part-655/subpart-B#p-655.122(q)
Fact Sheet #26B: Disclosure of the Job Order and Notice of Worker Rights under the H-2A Visa Program 
https://www.dol.gov/agencies/whd/fact-sheets/26b-disclosure-job-order-notice-H-2A

o Hours of work offered

o Hours and earnings statement

o Rate of pay

o Frequency of pay

o Deductions

o Abandonment or termination of employment

o Contract impossibility

o **Employers may not charge employees a fee as a 

condition of employment!

What must be disclosed?

https://www.ecfr.gov/current/title-20/part-655/subpart-Bp-655.122(q)
https://www.dol.gov/agencies/whd/fact-sheets/26b-disclosure-job-order-notice-H-2A


H-2A Employer Obligations: Record Keeping
• Must keep all records from three years from H-2A certification:

• The H-2A job order, the approved Application, the H-2A Petition (DHS Form I-129) and supporting 
documents and records.

• Proof of recruitment efforts, Evidence of contact with U.S. workers who applied for the job 
opportunity, Final recruitment report

• Records of each worker’s total earnings, hours offered and worked, location(s) of work performed, 
and other information.

• Records of when and how much the employer reimbursed workers for transportation and 
subsistence costs.

• If using a third party to recruit H-2A workers, a contract with the third party prohibiting the 
collection of prohibited fees.

• Proof of worker’s compensation insurance or State law coverage.
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20 CFR 655.167 https://www.ecfr.gov/current/title-20/section-655.167
Fact Sheet #26C: Records Retention Requirements under the H-2A Program https://www.dol.gov/agencies/whd/fact-sheets/26c-records-retention-requirements-H-2A

https://www.ecfr.gov/current/title-20/section-655.167
https://www.dol.gov/agencies/whd/fact-sheets/26c-records-retention-requirements-H-2A


H-2A Violation Example

DOL, Judge affirms Department of Labor findings that Georgia nursery favored 29 foreign workers over US workers; provided unsafe housing, 
https://www.dol.gov/newsroom/releases/whd/whd20230216-0
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Wholesale plant nursery, locations in Georgia & Texas, Feb. 2023 DOL 
investigation found
• Required U.S. applicants to have certain nursery work experience & provide 

reference when not required for foreign workers
• Job order did not state actual contract terms & conditions, did not have 

worker housing camp address
• Did not provide 2 workers with copy of contract
• Pay stubs did not have work hours or federal EIN
• Housing with "excessive debris, fire alarms without batteries, water and mold 

damage, floors with holes, unclean restrooms and food storage, and a lack of 
proper lighting."

• DOL assessed $200K in penalties/back wages

https://www.dol.gov/newsroom/releases/whd/whd20230216-0
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H-2A Process Overview

45Source: CRS Reports, H-2A and H-2B Temporary Worker Visas: Policy and Related Issues 
https://crsreports.congress.gov/product/pdf/R/R44849 (May 2023) 

https://crsreports.congress.gov/product/pdf/R/R44849


Step 1: DOL Temporary Labor Certification (TLC)

46Source: CRS Reports, H-2A and H-2B Temporary Worker Visas: Policy and Related Issues 
https://crsreports.congress.gov/product/pdf/R/R44849 (May 2023) 

1. File Job Order with State Workforce Agency

2. File H-2A Application with National Processing 
Center

3. Conduct Recruitment for U.S. Workers

4. Complete Temporary Labor Certification 
Process

https://crsreports.congress.gov/product/pdf/R/R44849


DOL Labor Certification: Job Order

DOL Temporary Certification for Agriculture Wokers, https://flag.dol.gov/programs/H-2A
DOL H-2A Program Flowchart, https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf

1. File Job Order with State Workforce Agency (SWA)

• 75 to 60 calendar days before the start date of work

• Submit ETA 790/790A via FLAG system:

This is your contract with the government!
• Job Offer Information: job title, duties, hours of work

• Minimum Job Qualifications/Requirements

• Placement of Employment Information

• Housing Information

• Provision of Meals and Transportation

• Referrals and Hiring Instructions
47

https://flag.dol.gov/programs/H-2A
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf


Job Order—O*NET

DOL Temporary Certification for Agriculture Wokers, https://flag.dol.gov/programs/H-2A
DOL H-2A Program Flowchart, https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf

• O*NETonline.org—database 
with 900+ occupation profiles
• useful website for job 

descriptions
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https://flag.dol.gov/programs/H-2A
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf


DOL Labor Certification: Job Order

DOL Temporary Certification for Agriculture Wokers, https://flag.dol.gov/programs/H-2A
DOL H-2A Program Flowchart, https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf

1. File Job Order with State Workforce Agency (SWA)

Also at this stage (75 to 60 calendar days before the start date of work):

• Prepare worker housing/Arrange housing inspection 

• Obtain workers' compensation insurance 
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https://flag.dol.gov/programs/H-2A
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf


DOL Labor Certification: H-2A Application

DOL Temporary Certification for Agriculture Wokers, https://flag.dol.gov/programs/H-2A
DOL H-2A Program Flowchart, https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf

2. File H-2A Application with National Processing Center 

• No less than 45 calendar days before the start date of work

• Submit Form ETA-9142A to NPC via FLAG system
• NPC will review w/in 7 days

• If NPC accepts—Notice of Acceptance
• NPC places Job Order on electronic job registry (seasonaljobs.dol.gov)

• Sends Job Order to other states

50

https://flag.dol.gov/programs/H-2A
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf


DOL Labor Certification: H-2A Application

DOL Temporary Certification for Agriculture Wokers, https://flag.dol.gov/programs/H-2A
DOL H-2A Program Flowchart, https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf

3. Conduct Recruitment for U.S. Workers 

• Contact former U.S. workers 

• Accept referrals of eligible U.S. workers 

• Conduct additional recruitment as directed by the NPC

• Document all above!
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https://flag.dol.gov/programs/H-2A
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf


DOL Labor Certification: H-2A Application

DOL Temporary Certification for Agriculture Wokers, https://flag.dol.gov/programs/H-2A
DOL H-2A Program Flowchart, https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf

4. Complete Temporary Labor Certification Process 

• Submit recruitment report

• Submit proof of housing inspection

• Submit proof of workers’ compensation insurance
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https://flag.dol.gov/programs/H-2A
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf


DOL Agencies Involved in H-2A

53

Occupational Safety and Health 
Administration

Inspects housing built after 
April 1980

Employment and Training Administration 
(ETA)

Inspects housing built before 
April 1980

ETA Office of Foreign Labor 
Certification (OFLC) 

Job Certification (790/Flag 
System)

Wage and Hour Division Enforces employer obligations, 
housing, work contract, etc. 
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DOL H-2A Program Flowchart
https://www.dol.gov/sites/dolgov/files/ETA/oflc/
pdfs/H-2A%20Flowchart%202.13.23.pdf

https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf
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DOL H-2A Program Flowchart
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-
2A%20Flowchart%202.13.23.pdf

http://dhttps:/www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A%20Flowchart%202.13.23.pdf


H-2A Process Overview

56Source: CRS Reports, H-2A and H-2B Temporary Worker Visas: Policy and Related Issues 
https://crsreports.congress.gov/product/pdf/R/R44849 (May 2023) 

https://crsreports.congress.gov/product/pdf/R/R44849
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H-2A Eligible Countries, USCIS (effective Nov. 18, 2024)

Andorra Canada
The Kingdom of 
Eswatini

Ireland Malta Norway Serbia Taiwan*

Argentina Chile Fiji Israel Mauritius Panama Singapore Thailand

Australia Colombia Finland Italy Mexico
Papua New 
Guinea

Slovakia Timor-Leste

Austria Costa Rica France Jamaica
Monaco
Mongolia**

Paraguay* Slovenia Turkey

Barbados Croatia Germany Japan Montenegro
Peru
The Phillipines**

Solomon Islands Tuvalu

Belgium Czech RepublicGreece Kiribati Mozambique Poland South Africa Ukraine

Belize 
Bolivia

Denmark Grenada Latvia Nauru Portugal South Korea United Kingdom

Bosnia and 
Herzegovina

Dominican 
Republic

Guatemala Liechtenstein The Netherlands Republic of Cyprus Spain Uruguay

Brazil Ecuador Haiti Lithuania New Zealand Romania
St. Vincent and the 
Grenadines

Vanuatu

Brunei
El Salvador Honduras Luxembourg Nicaragua Saint Lucia Sweden

Bulgaria
Estonia Hungary Madagascar North MacedoniaSan Marino Switzerland

https://www.uscis.
gov/newsroom/ale
rts/dhs-
announces-
countries-eligible-
for-h-2a-and-h-2b-
visa-programs

https://www.uscis.gov/newsroom/alerts/dhs-announces-countries-eligible-for-h-2a-and-h-2b-visa-programs


DHS: File I-129

58https://www.uscis.gov/i-129

Also online filing

https://www.uscis.gov/i-129


TLC Not Needed for Initial I-129
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BUT! Oct. 2025 rule (90 FR 47507)

• Allows “exception to the existing requirement that a valid 
temporary agricultural labor certification [TLC] must be provided at 
the time of filing for [electronically-filed] H-2A petitions requesting 
unnamed beneficiaries.”

https://www.federalregister.gov/d/2025-19235


USCIS Petition—Additional Info

• May generally file 1 USCIS petition for all H-2A workers
oUp to 25 named workers/petition

• Need more than 1 petition if filing for named & unnamed 
workers

• Total workers/beneficiaries cannot be more than DOL-
approved TLC workers
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USCIS, H-2A Temporary Agricultural Workers, https://www.uscis.gov/working-in-the-united-
states/temporary-workers/h-2a-temporary-agricultural-workers

https://www.uscis.gov/working-in-the-united-states/temporary-workers/h-2a-temporary-agricultural-workers


H-2A Workers—Family Members

• Spouse and unmarried children under 21 may seek H-4

• H-4 status not eligible for employment
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USCIS, H-2A Temporary Agricultural Workers, https://www.uscis.gov/working-in-the-united-
states/temporary-workers/h-2a-temporary-agricultural-workers

https://www.uscis.gov/working-in-the-united-states/temporary-workers/h-2a-temporary-agricultural-workers


H-2A Process Overview

62Source: CRS Reports, H-2A and H-2B Temporary Worker Visas: Policy and Related Issues 
https://crsreports.congress.gov/product/pdf/R/R44849 (May 2023) 

https://crsreports.congress.gov/product/pdf/R/R44849


H-2A Time Limits, Extensions
• Visa generally granted for time of temporary labor 

certification (TLC)

• May be extended by 1 year increments
oMust have new TLC for each request

• Max period of stay—3 years
oMay "reset" with 60 day absence from U.S.
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USCIS, H-2A Temporary Agricultural Workers, https://www.uscis.gov/working-in-the-united-
states/temporary-workers/h-2a-temporary-agricultural-workers

https://www.uscis.gov/working-in-the-united-states/temporary-workers/h-2a-temporary-agricultural-workers
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Source: CRS Reports, H-2A and H-2B Temporary Worker Visas: Policy and Related 
Issues https://crsreports.congress.gov/product/pdf/R/R44849 (May 2023) 

https://crsreports.congress.gov/product/pdf/R/R44849
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EPI, Working Economics Blog
https://www.epi.org/blog/trumps-new-h-
2a-wage-rule-will-radically-cut-the-wages-
of-all-farmworkers-new-estimates-show-
farmworkers-stand-to-lose-4-4-to-5-4-
billion-annually-under-dols-updated-
adverse-effec/

https://www.epi.org/blog/trumps-new-h-2a-wage-rule-will-radically-cut-the-wages-of-all-farmworkers-new-estimates-show-farmworkers-stand-to-lose-4-4-to-5-4-billion-annually-under-dols-updated-adverse-effec/


Samantha Ayoub, Critical Farm Labor Visa Use Ticks Up, Am. Farm Bureau (Decc. 27, 2024) https://www.fb.org/market-intel/critical-farm-labor-visa-use-ticks-up

https://www.fb.org/market-intel/critical-farm-labor-visa-use-ticks-up


68

Source: CRS Reports, H-2A and H-
2B Temporary Worker Visas: Policy 
and Related Issues 
https://crsreports.congress.gov/pr
oduct/pdf/R/R44849 (May 2023) 

https://crsreports.congress.gov/product/pdf/R/R44849


Legislation

• H.R.1778 - Dairy and Sheep H–2A Visa Enhancement Act (3/14/19)

• H.R.1603 - Farm Workforce Modernization Act of 2021 
oPassed House 3/18/21

• H.R.4708 - H–2 Improvements to Relieve Employers Act (7/18/23)

• H.R.3227 - Farm Workforce Modernization Act of 2025 (5/7/25)
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https://www.congress.gov/bill/116th-congress/house-bill/1778/titles
https://www.congress.gov/bill/117th-congress/house-bill/1603
https://www.congress.gov/bill/118th-congress/house-bill/4708
https://www.congress.gov/bill/119th-congress/house-bill/3227/text


70

“We need to have provisions in 
place," Thompson said after the 
summit.
"Like the legislation I'm preparing 
to introduce to make sure we have 
a continuity in the pipeline for the 
agricultural workforce.”

https://radio.wpsu.org/2025-08-12/u-s-rep-thompson-legislation-
migrant-agriculture-work-visas

https://radio.wpsu.org/2025-08-12/u-s-rep-thompson-legislation-migrant-agriculture-work-visas


United Farm Workers v. U.S. Dep’t Labor, No. 1:25-cv-01614 (E.D. Ca.)

• Complaint filed Nov. 21, 2025 challenging Oct. 2025 Interim Final Rule 

• Alleges that skill level tiers will result in most H-2A positions classified 
as Skill Level I

• Claims that IFR
o“deliberately lowers AEWRs (and thus many farmworker wages),” 

o“creates an adverse effect on those wages”

o“contravenes DOL’s statutory mandate to ensure that the employment of H-
2A workers will not adversely affect the wages of similarly employed U.S. 
workers” 
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https://www.courtlistener.com/docket/71949211/united-farm-workers-v-united-states-department-of-labor/
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Sun Valley Orchards, LLC v. U.S. Dep’t Labor, No. 23-2608 (3d Cir.)

• July 29, 2025 Opinion: NJ farm entitled to have H-2A job 
violation case decided by Article III court instead of DOL ALJ
oDOL argued case about immigration—public rights

• "Job order functions as a work contract"

• H-2A labor regulations "mainly concern federal government's 
local interest in domestic wages," = not public rights

• Feb. 12, 2026: DOL filed Pet. Cert w/ Supreme Court

https://www.courtlistener.com/docket/67905505/sun-valley-orchards-llc-v-united-states-department-of-labor/


Sun Valley Orchards Questions Presented

Dep't Labor
"Whether Article III of the 
Constitution precludes Congress 
from assigning to the Secretary of 
Labor the initial adjudication of 
proceedings to collect monetary 
remedies from employers who 
violate the terms and conditions of 
participating in the H–2A visa 
program."

Sun Valley Orchards
"Whether Article III of the 
Constitution precludes the 
Department of Labor from 
adjudicating proceedings to collect 
monetary remedies from 
employers who have allegedly
violated the terms and conditions 
of employment of H-2A workers 
and domestic workers in 
corresponding employment."
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Homing in on H-2A: 
An Overview of the Temporary 

Agricultural Program


