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FIRST THING FIRST: 
PERSPECTIVE AND APPROACH 



It all could have 
been so easy ….



PERSPECTIVE AND APPROACH 
Context: 
 We need flexible resilient solutions (yesterday)
 Collaboration wins over conflict 
 Pragmatic over possible 

Considerations: 
 Time – we don’t have any 
 Climate Change 
 Billions of Dollars in Investment 
 Institutional Momentum 
 Evolving Needs 

Caveats: Water Law is not perfect!
 Exclusionary – left out whole populations of people and interests 
 Draconian – strict application creates winners and losers 

Complicated!!! 



THE PRIOR APPRORIATION DOCTERINE 
STABLE AND FLEXIBLE

Prospectively determines how to allocate water in times of shortage 
 reduces conflict and orders distribution 

Public notice of hyper-defined property rights
 clarity not confusion 
 metrics that define value of individual rights (market)
 allow parties to contract regarding the use of water 

Conditional property rights that can evolve 
 the public sets the priorities – can meet contemporary needs 
 much more flexible than we realize 



DANCE WITH THE ONE THAT BROUGHT YOU 
JUST LEARN SOME NEW STEPS 



WHAT ARE WE GOING TO TALK 
ABOUT TODAY?



WATER LAW 101+

1) What: What Are We Even Talking About?
2) Why: Foundations of Prior Appropriation 
3) Who: Water Right Principles and Parts 
4) How: How is Utah Changing the Doctrine?
5) Where: Where are we and how is it Going? 



WHAT: 
WHAT ARE WE EVEN TALKING ABOUT



WATER IS UNIQUE, USEFUL, AND ESSENTIAL

Natural resource tied to geography and the hydrologic 
cycle (can’t make it)

- Infinite uses
 Consumptive uses (agriculture)  
 Non-consumptive uses (power)
 Environmental 
 Human Health

- Movable – can travel long distances 

- Finite(ish)

- Degradable 

- Engine of all activity 



Water is important and people are going to fight 
about who has it and how its used

Water Right 
= 

Defines a legal claim to 
something valuable 



WHY DOES IT MATTER IF YOU HAVE LEGAL RIGHT TO WATER?

Rights of Ownership in Real Property:*
- right to possession 

- right to control

- right to use and quiet enjoyment 

- right to lease/license 

- right to Privacy and exclusion 

- right to disposition or transfer (sell, gift, inherit) 

- right to use property as collateral

= Control=



HOW COMMON LAW RIGHTS TO WATER DEVELOPED 

Common Law 1: Riparian Rights 

Rights to water based on your ownership 
of riparian land – or land adjacent to a 
natural water body. Water right stays 
with and is part of the land.

Common Law 2: Appropriative Rights 

Rights to water are not immediately 
attached to the land and must be 
developed through a water user’s 
appropriation, or taking, of the water. 

Both recognized the unique importance of water and created legal rights to use 
water that reflect the public‘s need to ultimately own and control the use of water.

*3rd - Correlative Rights 

Two* tracks/theories for allocating rights to and settling disputes over water 



COMMON LAW 1: 
OWNERSHIP BY RIPARIAN RIGHTS (LAND OWNERSHIP)

“Ad coelum”
- Early common law rule that the landlord 
owns everything below and above the 
land, up to the sky and below the earth to 
its core (futile societies) 

- Extended to a legal right to the water 
on/adjacent/below the land



COMMON LAW 2:  
OWNERSHIP BY APPROPRIATION - GO GET IT
- ROMAN LAW: 

- Things that are owned v things not owned 
- Not owned = res communes or res nullius or negative ownership
- Negative ownership = Communal property - water, air, trees, 

- APPROPRIATION -  
- For things in negative ownership, rights of private ownership are awarded 

to those who invest resources to appropriate the communal property
- Appropriation = the action of taking something for one's own use

- RIGHT OF CAPTURE 
- Appropriation of water is akin to RIGHT OF CAPTURE 
- Water is a part of nature and treated similar to wild animals – ferae 

naturea



COMMON LAW 3: PUBLIC OWNERSHIP OF WATER 

- Common law created two good systems for recognizing rights to water 
- BUT complete private ownership of water does not benefit society 

- essential for public welfare 
- inefficient use of scares resource 
- Promotes inequities in society 

- As common law rights developed – it became clear there was a needed to 
recognize the public nature of water and condition private use of water 

- PUBLICI JURIS:
- Appropriated rights transitioned from water being in a state of “neutral 

negative ownership” →  to viewing water as owned by the public subject 
to conditional right of private appropriation 

- Riparian rights transitioned from an ultimate ownership based on land 
ownership → equitable rights between riparians 

Utah Code Ann.: 73-1-1

All waters in this state, 
whether above or 
underground, are 

hereby declared to be 
the property of the 
public, subject to all 
existing rights to use 

thereof.



WATER RIGHTS ARE 
USUFRUCTUARY  RIGHTS
- conditional right of use -  

You don’t own the thing (wet water molecule)
You own the right to use the public’s water subject 

to conditions set by the State



WHY: 
PRIOR APPROPRIATION FOUNDATIONS



PRIOR APPROPRIATION - TAKE IT LITERALLY  . . . 

PRIOR = existing or coming before 
in time, order, or importance 

APPROPRIATION = the action 
of taking something for one's own 
use (i.e. water)

We are rewarding 
those individuals who 
took risks and made 

Western development  
happen



CONTEXT FOR PRIOR APPROPRIATION: (1840-1890S) 

- Prior Appropriation is America = Manifest Destiny 

- Western Migration 
- Gold Strikes 

- Homesteading Acts  - patents 
- Mormon Settlement 
- Railroads
- End of the Civil War – cowboys are soldiers 
- Immigration – industrial revolution 

- Limitations of Riparian Rights Doctrines
- Fewer rivers and of a different nature (seasonal variation)
- Need to use water far from the river 
- Lack of private ownership – Federal Land
- Competing demands/consumptive uses 







MINING CAMPS . . . .
- Needed to resolve disputes amongst miners on tiny streams 

- Riparian Rights System was a poor fit 

- Protect private investments – “reward the risk takers”

- Throw out “reasonable use” standard – introduce

PRIOR APPROPRIATION =
“FIRST IN TIME FIRST IN RIGHT” 

THOSE WHO WERE FIRST USING 

THE WATER SOURCES RETAINED THE 

RIGHT TO USE THE WATER AT THE 

EXPENSE OF LATER COMERS 



. . . . AND PIONEERS 
- Still used basic principles of priority

- Originally distributed water to wagon trains and companies

- Water used in a communal nature – irrigation companies 

- Church Management - Ecclesiastical decrees 

- Established central tenets of beneficial use and anti-speculation 

- 1903 Federal Irrigation Survey  - irrigation exists due to Mormon communal effort

BENEFICIAL USE = “USE IT OR LOSE IT”

IF YOU ARE NOT GOING TO USE WATER TO BENEFIT 
SOCIETY WE WILL GIVE IT TO SOMEONE WHO WILL 

BENEFICIAL USE = ANTI-WASTE

ONLY GIVE ENOUGH WATER TO ACCOMPLISH THE USE 



FEDERAL LAND PATENTS 
Disposition of federal 

lands to private 
interests to promote 
the settlement of the 

newly acquired 
Western territories. 

“Manifest Destiny: Making the West Bloom”





HOMESTEADING THE FEDERAL TERRITORIES
- 1848: Treaty of Guadalupe: Mexico cedes large parts of the West Territories to US

- 1850: Donation Land Claim Act: Oregon, Washington, Idaho, parts of Wyoming (320 acres, 4yrs)

- 1850’s Small pockets of people (miners & Mormon trespassers)
- 1860: Homestead Act  of 1862 Passes Congress – vetoed by President Buchanan (too egalitarian)

- 1862: Homestead Act of 1862 –160 acres (men, women, immigrants, freemen)

- 1866: Mining Act of 1866 and Act of 1870
“That whenever by priority of possession, rights to the use of water for mining, agriculture, manufacturing, 
or other purposes, have vested and accrued, and the same are recognized by local customs, laws, and the 
decisions of courts, the possessors and owners of such vested rights shall be maintained and protected the 

same”

- 1877: Desert Lands Act (640 acres - but you don’t have to live there)

“ Surplus water over and above actual appropriation . . . .shall remain and be free for appropriation and 
use of the public for irrigation, mining, and manufacturing purposes subject to existing rights.”



FOUR KEY PRINCIPLES 
PRIOR APPROPRIATION DOCTRINE 

APPLIES TO ALL WATER RIGHTS 
1) Beneficial Use: the basis, measure, and limit of a right 
2) Prior Appropriation: First in time, First in right 
3) Non-Impairment: Cannot harm existing rights 
4) Forfeiture: “use it or lose it”



WHO: 
WATER RIGHT PRINCIPLES AND PARTS 



 WHAT IS WATER LAW?

A legal system to  

to provide 
order and certainty in the 

beneficial use 
of Utah's water.



WATER RIGHTS ARE LITERAL  
The elements of a water right literally 
describe how the water user is to put 
water to beneficial use:  physical 
descriptions based on practice and 
geography.



WATER RIGHTS ARE HYPER DEFINED PROPERTY RIGHTS
INFORMED BY AND DEFINING BENEFICIAL USE 

- Nature of Use

- Priority Date

- Quantity 

- Duty/Consumption 

- Source of Use

- Place of Use

- Point of Diversion
YOU CAN ONLY USE YOUR WATER RIGHT AS APPROVED!  

CHANGES REQUIRE ADMINISTRATIVE APPROVAL AND AN IMPAIRMENT REVIEW



NATURE OF USE

BENEFICAL USE IS THE “BASIS OF A WATER RIGHT” 
YOU GET A WATER RIGHT TO USE, AND ONLY USE, WATER 

FOR THE AUTHORIZED NATURE OF USE 
Traditional Beneficial Uses: 
- irrigation; domestic; stockwatering; power; municipal/industrial
-  promoted Western settlement 

Contemporary Beneficial Use:
- snowmaking, water-fowl habitat, recreation, in-stream flows; 
evaporation; 

- Evolving to meet new needs



PRIORITY DATE:
“FIRST IN TIME, FIRST IN RIGHT”

The date water is first put to use
-Determines the order water users on shared system take 
their water 

-The oldest or “senior” water right takes all of their water 
before the next in line gets to take a drop of their water 
right 
-  A junior user may watch water go by if there are senior users down 
stream

- ESTABLISHES VALUE 
- The more senior the right the more likely to produce wet water 

- CREATES STABILITY*



QUANTITY 

BENEFICAL USE IS THE “LIMIT OF A WATER RIGHT” 
YOU ONLY GET TO DIVERT THE AMOUNT OF WATER 

NEEDED TO FULFILL YOUR USE 
- The State Engineer determines the amount
-AF Volume

- 1 House = .45 AF 
- I acre of irrigation = 4 AF 
- 1 cow =.0.28 AF 

-CFS Flow 
-  Cubic Feet per Second



QUANTITY: 
BENEFICAL USE IS THE “LIMIT OF A WATER RIGHT” 

YOU ONLY GET A LEGAL RIGHT TO THE AMOUNT OF WATER 
YOU CONSUME 



Source of Supply 
- The water body a water right is diverted
-  Can follow your water right up to its source to fulfill your water 
right

Point of Diversion
- The exact place where your water right is taken from the source 
-  Wellhead, diversion gate; 

 Place of Use
-Where water is actually used 
Quarter/Quarter Section
-water rights appurtenanto place of use



HOW: 
IS UTAH CHANGING THE DOCTRINE



WATER RIGHTS ARE 
USUFRUCTUARY  RIGHTS
- conditional right of use -  

You don’t own the thing (wet water molecule)
You own the right to use the public’s water subject 

to conditions set by the State



WE HAVE BEEN BUSY!!
- PASSING A LOT OF LEGISLATION!! 

- 75 + laws in the last 5 (+) years 
- Addressing all kinds of water matters 
- Collaborative, bi-partisan legislation 
- New state websites 
- 100’s Millions of $$$$ in programs 

        1) Changes to Utah Water Law: 

      2) Laws Incentivizing Water Conservation: 

      3) Water Marketing:

      4) Coordination:

      5) Great Salt Lake Management 



1) CHANGES TO WATER LAW

Recognize Right to Instream Flows
 HB 33 Instream Flow Amendments (2022)
 SB 26 Water Banking Acts (2020) 
 HB 12 Instream Flow Amendments (2019)
 SB 214 Public Water Supplier Amendments (2017)
 HB 117 Instream Flow to Protect Trout Habitat (2008)
Changes to Beneficial Use - "Use it or Lose It"
  SB 277 Water Conservation and Augmentation (2022)
 HB 118 Authority of State Engineer (2017) 
Forfeiture Tools
 HB 96 Water Forfeiture Amendments (2020) 
 HB 125 Quantity Impairment Modifications (2019) 
 SB 45 Water Law Amendments - Diligence Claims (2019)
 SB 75 Adjudication Amendements (2016)
 HB 25 Application Revisions – Quantity Impairment (2014)
Water Prioritization
 HB 150: Emergency Water Shortages Amendments (2023)
 HB 168 Preferences of Water Rights Amendments (2022) 
Groundwater 
 SB 53 Groundwater Use Amendments (2023) 
Other 
 SB 33 Water Related Amendments (2023)
 Rule 6-104 Establishing District Court Water Law Judges
 HB 130 Water Use Amendments (2020)
 SB 225 – Navajo Water Rights Negotiation
 SJR 14 – Federal Reserved Water Right Claims

2023 Recognition of 
“Saved Water”

2023 Storage as a 
“Beneficial Use

2022 Instream Flows

2022 Water Law Judges

2016 Adjudication 

2014 Quantity Impairment



2) LAWS INCENTIVIZING 
WATER CONSERVATION
BIG AND BROAD!! 
 State facility reductions 
 HOA Landscaping Reductions 
 Agricultural Optimization 
 Municipal Exactions Standards 
 Secondary Metering
 Water Loss Accounting 

Coordinated and complimentary efforts 
 HB 121 State Plans
 REGIONAL CONSERVATION GOALS

 Everything roles up!! 

Integrating Land Use and Water Planning
 HB 406 Land Use Development and Management (2023)
 SB 191 Condominium and Community Association (2023) 
 HB 450 Landscaping Requirements (2023) 
 SB 118 Water Efficient Landscaping Incentives (2023)
 HB 121 Water Conservation Modifications (2022) 
 HB 282 Water Wise Amendments (2022)

Secondary Metering
 SB 251 Secondary Water Metering Requirements (2023)
 HB 242 Secondary Water Metering Amendments (2022)
 SB 51 Secondary Water Requirements (2020) 
 SB 52 Secondary Water Metering Amendments (2019) 

Municipal Conservation
 HB 217 School Energy and Water Reductions (2023)
 SB 158  Local Government  Amends. - Water Exactions (2023)
 HB 39 State Construction Code Amendments (2023) 
 HB 121 Water Conservation Modifications (2022)
 HB 131 State Facility Efficiency Amendments (2021) 
 HB 40 Water Loss Accounting (2020)
 HB 303 Drinking Water Source Sizing Amendments (2018) 
 Water Conservation Act 73-10-32:

Reuse 
 HB 349 Water Reuse Projects Amendments (2023) 
 Wastewater Reuse Act: Utah Code Ann 73-3c. 

Regional Conservation Goals
 SB 89 Water Amendments (2022)
 Regional Conservation Goals (2019)

Agricultural Optimization 
 SB 277: Water Conservation Amendments (2023)
 Utah Department of Agriculture and Food Agricultural Water Optimization Program (2020) 
 HB 36 Agricultural Water Optimization Task Force Amendments (2020) 
 HB 381 Agricultural Water Optimization Task Force (2018)



3) WATER MARKETING 
How do we use private market principles to 
work with the Prior Appropriation System to 
facilitate voluntary changes in water use?

- Colorado River Authority of Utah – Demand 
Management Pilot Program (2025) 

- HB 410 GSL Watershed Enhancement Act 
(2022) 
-64,000 AF of Water 
-$10 Million in Projects 

- SB 26: Utah Water Banking Act (2020)



4) COORDINATION AND                     
GENERAL PLANNING 

Watershed Councils and Regional Planning

Studies on State Funding Tools and 
Infrastructure needs 

More $$$ for State Agencies 
 Always Need more $$$ 

Incorporating water into Existing Planning 
Efforts 

Great Sale Lake Collaborative 
 MEDIA!!! 

Education and Agency Coordination
 HB 307 Utah Water Ways (2023) 

 HB 491 Office of GSL Commissioner (2023)

 HB 207 Compact Commission Amendments (2023)

 HB 297 Colorado River Amendments (2021) 

General Planning
 SB 76 Water Amendments (2023) (LUDMA)

 SB 110: Water as Part of General Plan (2022) 

 HB 28 Legislative Water Development Commission Sunset Amendments (2020)

 HB 41 State Water Policy Amendments (2020)

Regional/Watershed Planning
 HB 161 Statewide Watershed Councils (2020) 

 HB 131 Watershed Restoration Initiative (2022) 

 HRJ 3 Proposal to Amend Utah Constitution - Water Resources of Municipalities (2020) 

 SB 17 Extraterritorial Jurisdiction Amendments (2019) 

 HB 31 Water Supply and Surplus Amendments (2019)

Finance and Funding

 Water Development Coordinating Council 

 SB 3 - Item 543 Wasatch Front Aquaduct Resilience 

 SB 34 Water Infrastructure Funding (2023) 

 HB 326 State Innovation Amendments (2022) 

 SB 221 Water Related Sales and Use Tax Amendments (2022) 

 HB 334 State Engineer Modifications (2022)

 Great Salt Collaborative



5) GREAT SALT LAKE  
SPECIFIC BILLS 

Great Salt Lake Commissioner

FFSL Authorities

Studies and Planning 

HRC 10
 2020 Great Salt Lake Legal Strategies 

HB 513: Great Salt Lake Amendments (2023)

HB 491 Office of GSL Commissioner (2023)

HB 429 Great Salt Lake Amendments (2022)

HB 157 Sovereign Lands Amendments (2022) 

HB 317 Sovereign Lands Trespassing Amendments (2022) 

HCR 10 Concurrent Resolution to Address Declining Water Levels of the GSL 

(2019)



WHERE: 
WHERE ARE WE AND HOW IS IT 
GOING



IN PROGRESS ….. ! 



….. AND LEARNING EVERY DAY! 



WHAT’S NEXT? 
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