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Disclaimer

This presentation is for educational purposes only as well as to give general 
information and a general understanding of the law, not to provide specific 
legal advice.  This presentation does not create an attorney/client relationship 
and should not be used as a substitute for the advice of a licensed attorney.



Carbon Contracts



What Are We Even Talking About?



What Are We Not Talking About?



General Thoughts

▪ Every contract is very different.

▪ Ask up front if the company is willing to negotiate.

▪ Numerous resources available to assist.

▪ Know your dealbreakers.

▪ I’m Switzerland.



Top Ten Carbon Contract Considerations



1. 

Read

the

Contract



2. What practices are required?

▪ Typically see reduced or no till, strip till, cover crops, regenerative grazing

▪ Be sure you are clear on exactly what is required under the contract.

▪ Watch for terms like “conservation practices” that are undefined.

▪ Additionality issue—What if you’ve already adopted these practices?  Can 
you still get paid?  Some contracts may have lookback periods.



Example – Additionality 



3. How will payment be structured?

▪ Do not just look at the number.

▪ Understand what payment is based on:

▪ Practice or Outcome?

▪ Structure

▪ Flat per acre fee or price per ton?

▪ Set price per ton or market price?

▪ What is included in measurements?

▪ Carbon, C02e, GHGs?

▪ Understand potential for sequestration in your fields.



4. What is the term of the contract?

▪ How long will the agreement last?

▪ Watch for any extensions.

▪ Watch for any discussion of “permanence” that may require a producer to 
abstain from certain activity for a set period of time.

▪ What rights does either party have to terminate the contract?  

▪ Know you rarely can truly “just walk away.”

▪ What are the penalties of an early termination? 

▪ Watch for “vesting.”



Examples - Termination



5. How will verification be done?

▪ Will this be based on modeling or measurements?

▪ Considerations for measurements?

▪ When? How often? Where?  How many sites? Notice?

▪ Who will conduct testing?

▪ What methodology will be used?

▪ Who will pay for the testing?

▪ Check for no-reversal clauses.

▪ Ability for landowner/producer to audit or appeal 
determinations?



6. What other uses can you make?

▪ Understand what can and cannot be done on the property.

▪ What about hunting?

▪ What about oil and gas production?

▪ What about wind or solar energy?



7. What penalties could be imposed?

▪ Be clear on what could trigger a penalty or liability for a 
producer/landowner.

▪ For example, some contracts say producer liable if 
additional carbon not stored.

▪ What about external factors like drought, fire, wind, etc?



8. How broad is the stacking prohibition?

▪ Producer may not enroll the same land in multiple 
carbon contracts/programs.

▪ See how broadly written these are.

▪ Some broad enough to exclude any government 
programs (i.e. ARC/PLC, EQIP, CRP)



Stacking - Example



9. What data must you provide?

▪ Most have extensive data production requirements.

▪ Fuel use

▪ Calving dates

▪ Birth weights

▪ Conception percentages

▪ Yield

▪ Pesticide application volumes

▪ Fire history

▪ Watch for blanket entry rights onto your property.

▪ Watch for aerial imaging/drone flights being allowed.



Drone - Example



10. My Father’s Favorite Section

▪ How are amendments handled?

▪ Rights to assign

▪ Attorney fee provision

▪ Payment for negotiation/drafting?

▪ Choice of law

▪ Venue clause

▪ Dispute resolution

▪ Understand class action waiver

▪ Check scope of waiver clauses



Sample Legal Terms



What Might Be Coming Next?

▪ Seeing this pop up a number of other places.

▪ Will commodity purchasers require these practices be adopted in order to 
purchase your product?

▪ SEC rule requiring publicly traded companies to report climate-related 
disclosures (including upstream in chain “Scope 3”)?



AgriLife.org/TexasAgLaw



Aglaw.Libsyn.com



Thank you!
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