
1

Succession Planning for Attorneys:
A Systematic Approach 
to Ethical Case Transfers
Mid-South Ag and Environmental Law Conference 
June 7, 2019

Shannon Ferrell

OSU Department of Agricultural Economics
Associate Professor, Agricultural Law

Topic Overview

• Model Rules of Professional Conduct

• Model Rules for Lawyer Disciplinary 
Enforcement



2

Topic Overview

• Model Rules of Professional Conduct

• Model Rules for Lawyer Disciplinary 
Enforcement

Topic Overview

• Model Rules of Professional Conduct

• Model Rules for Lawyer Disciplinary 
Enforcement



3

Topic Overview

• Model Rules of Professional Conduct

• Model Rules for Lawyer Disciplinary 
Enforcement

Topic Overview

• Model Rules of Professional Conduct

• Model Rules for Lawyer Disciplinary 
Enforcement



4

Topic Overview

• Model Rules of Professional Conduct

• Model Rules for Lawyer Disciplinary 
Enforcement

Topic Overview

• Model Rule of Professional Conduct

• Model Rules for Lawyer Disciplinary 
Enforcement



5

Topic Overview

• Model Rules of Professional Conduct

• Model Rules for Lawyer Disciplinary 
Enforcement

Topic Overview

• Model Rules of Professional Conduct

• Model Rules for Lawyer Disciplinary 
Enforcement



6

Topic Overview

• Model Rules of Professional Conduct

• Model Rules for Lawyer Disciplinary 
Enforcement

The ten 
commandments 
of succession 

planning
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• How many of you…
– Are solo practitioners?

– Have 2-3 attorneys in office?

– Advise business/farm clients to have some 
sort of succession plan in place?

– Work with clients to update succession plans?

• Now how many can say you follow your 
own advice, and have a plan in place that 
would satisfy what you recommend to 
clients?

Mark 6:4 
Jesus said to them, “A prophet is not 
without honor except in his hometown 
and among his own relatives and in his 
own household.” 
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I. 
Recognize that thy 

mortal days are 
numbered and 

fleeting, and that 
much in this world 
depends upon thee.

Overall Population Age 
Distribution

Source: U.S. Bureau of the Census, Age and Sex Distribution 2010Census 
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Tempus fugitFugit inreparabile tempus
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Critical estate planning documents

• Guardian nomination for minor children

• Beneficiary designations

• Durable (springing?) powers of attorney
– Business

– Healthcare

• Advanced directive for health care

• Will

• Trust (?)

• Life insurance (?)

II. 
Thou shalt bind the 

Disciplinary Rules of 
Professional Conduct 
continually upon thy 

heart and tie them 
around your neck. 
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MRLDE 27 and 28

• Triggered by death, resignation, inactivity, 
disbarment, or suspension

• Requires notice to clients

• Allows others to file for “custodianship” of 
the practice

BUT…

What if your client had already consented to 
the assignment of the case to another 
attorney in the event of your death or 
disability?
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Let’s count ‘em down, 
but let’s start at MRPC 1.16

“A lawyer shall not represent a client, or, 
where representation has commenced, shall 
withdraw… if the lawyer’s physical, mental, 
or psychological condition materially impairs 
the lawyer’s fitness to represent the client.”

And now, on with the countdown

1.1, 1.3:
Competent and diligent 
representation

1.2: Scope and objectives of 
representation
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And now, on with the countdown

1.4: Communication - notice

• Possibility of a circumstance triggering the 
activation of a successor attorney or the transfer 
of a portion or all of the attorneys practice.

• Client’s right to retain other counsel or take 
possession of their file.

• Identity of the successor or acquiring practice 
and their contact information.

And now, on with the countdown

1.4: Communication - notice

• The location of the client’s file and when it will be 
available for retrieval, that a written receipt will 
be required, and that in the case of the sale or 
transfer of a practice, the selling lawyer is 
entitled to make and retain copies of the file at 
the selling lawyer’s expense.
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And now, on with the countdown

1.4: Communication - notice

• The intent of the transferring lawyer to handle 
funds on deposit in his or her IOLTA or other 
client trust account and any other client property 
by transferring them either to the acquiring 
lawyer, who will be responsible for such funds 
and property, or to the client, if the acquiring 
lawyer’s representation is not accepted by the 
client.

And now, on with the countdown
1.4: Communication - notice
• Whether the acquiring lawyer intends to 

represent the client on the same basis as that 
between the transferring lawyer and the client or 
the acquiring lawyer intends to alter the terms of 
the engagement in the future (see TDRPC 1.02 
above).

• The transferring lawyer’s and acquiring lawyer’s 
intent to presume the client’s consent to the 
transfer of the client’s file if the client does not 
take any action or does not otherwise object 
within a specified time of receipt of the notice.
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And now, on with the countdown

1.5: Fees

• Any change in fees should be 
communicated to the client

• Selling individual matters (rather than the 
practice) looks a lot like a referral fee 
without any continuing responsibility for 
the case, and that’s bad

And now, on with the countdown

1.6: Confidentiality

• Underscores need for language in 
engagement letter; else, have to go back 
to clients for consent

• Poses challenges for current attorney and 
successor (especially as successor 
transfers matters)
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And now, on with the countdown

1.7 - 1.10: Conflicts

• Try to avoid ‘em. If you can’t avoid ‘em, 
handle ‘em ethically

• Bear in mind the potential conflicts when 
selecting a successor

And now, on with the countdown

1.15: Safekeeping of property

• How will your successor gain access to 
property in your possession?

• Does your successor have the means of 
effectively safekeeping the property?

• How can clients receive it back?
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And now, on with the countdown

5.6: Restrictions on right to practice

• Careful, careful

• Obviate the need with a true succession plan

And now, on with the countdown

7.3: Barratry
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III. 
Thou shalt survey all 

that is around thee.

• B

• A
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IV. 
Be thou diligent to 

know the state of thy 
dockets, and look 
well to thy files. 
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V. 
Store up keys, passwords, 

account numbers and other 

access tools, not where rust 

and data degradation doth 

corrupt and hackers may 

break through and steal, 

but where successors may 

reach them readily. 
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VI. 
Gather thee consent 

from thy clients for a 
successor attorney.
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VII. 
At a minimum, 

thou shalt have a 
successor attorney

The “hit by a ____________” plan
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Successor attorney agreement 
and tasks

• Reviewing files for pending deadlines

• Obtain extensions in litigation matters

• Contact clients about returning/transferring files

• Wind up financial affairs

• Inform the court and others who need to know of 
the closure of your practice

• Collect fees owed to the original attorney

• Return unearned fees

VIII. 
And yet shew I unto 

you a still more 
excellent way: have a 

true successor.
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G1

G2

G3

G4

30%
12%

3%

No estate plan

Insufficient capitalization

Failure to prepare next generation

Source: Spafford, 2006
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Potential successors

• The associate

Mission 
Statement

Vision 
StatementCore Values
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Potential successors

• The associate

• The firm

• Bring on a new experienced (perhaps 
slightly younger) partner

• Merge with another firm

• Join a firm

• Sell the firm

IX. 
Thou shalt preserve a 
meaningful role for 

thyself.
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The Ballad of Bill and the Gator
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X. 
Where there is no counsel, 

the people fall; 
but in the multitude of 

counselors, there is safety.  

Leonid and lawyers
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Don’t go it alone

Corollary: 
Thou shalt have trusted 

advisors who shall speak 

unto thee the truth, 

and shall not speak unto 
thee 

the leavings 
of the bull. 
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Don’t go it alone, and don’t stop
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The Mechanics of Legacy Building
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THANKS!

Dr. Shannon L. Ferrell

OSU Department of Agricultural Economics

shannon.l.ferrell@okstate.edu


