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PRELIMINARY STATEMENT

This case concerns whether an administrative ggersked with implementing a food-
marketing program can use that limited authoritydstructure the meat industry in the United
States and compel regulated entities to engageiridebsome speech without constitutionally
adequate justification.

The United States Department of Agriculture’s &Aghiural Marketing Service (AMS)
has issued a Final Rule imposing new country-ajiorilabeling (COOL) requirements for
muscle-cut meats that for the first time requitgela to specify, in sequence, the country where a
source animal was born, the country where it waseda and the country where it was
slaughtered. Meats once labeled “Product of ti& ,Uconsistent with AMS’s prior regulations,
must now be designated “Born, Raised, and Slaugghierthe U.S.” Meats once labeled simply
“Product of the U.S. and Canada” (or Mexico) mustvrexplain that the source animals were
“Born in Canada [or Mexico], Raised and Slaughtarethe U.S.,” or some other combination
as the regulations prescribe. AMS concedes tigiritformation has no bearing on the health or
safety of meat; yet all of it must be conveyedjatail, from seller to purchaser, all the way from
ranches to retail shoppers.

To facilitate this complex labeling regime, th@&liRule bars the industry’s longstanding
practice of “commingling” meat from animals of difent countries of origin, meaning that for
the first time in history, producers and packensnca efficiently process animals with different
“Born, Raised, and Slaughtered” origins at one tiare retailers cannot sell the meat derived
from these animals in a single package at retand the Final Rule forces these changes upon
the meat industry even though a significant peegatof meat products will ultimately be
exemptedirom the requirements or labeled with inaccuraBerh, Raised, and Slaughtered”

designations based on a variety of statutory agdlasory loopholes.

1
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The Final Rule violates the Constitution, excedias agency’s authority under the
Agricultural Marketing Act, and runs afoul of thelinistrative Procedure Act. The Final Rule
violates the First Amendment because it compelsnoeroial speech merely in service of
satisfying the curiosity of “certain” consumers aball of the production steps involved in
bringing meat to market. That interest is neithefficient to justify compelled speech nor
directly advanced by the agency’s labeling schemgodr, and it is far outweighed by the
onerous burdens imposed by the Final Rule. AMS daseded its statutory authority by
adopting labeling requirements that contradict Gesgjs own definition of the term “country of
origin” and by impermissibly regulating produceesid retailers’ primary conduct in preparing
meat for retail sale. And the Final Rule is adyrand capricious because AMS'’s justifications
for the new regulations do not withstand scrutimd d@ecause AMS unreasonably refused
requests to delay implementation of those reguiatio

For each of these reasons, we submit that Plandifé very likely to succeed on the
merits and the Final Rule will likely be vacateBut if it is not enjoined in the meantime, the
Final Rule will irreparably harm meat-industry pagants. Plaintiffs are trade organizations
that represent regulated entities facing immedseite substantial burdens and costs under the
Final Rule. The burden to their First Amendmeghts and the economic costs associated with
changinghow they do business(g, building new facilities to segregate animals dfedent
origins) andwho they do it with €.g, altering trade relationships to reduce reliancdaveign-
origin livestock) constitute imminent and substahitjuries that cannot later be remedied. And
there is no countervailing governmental or publicteiest that supports immediate
implementation of the Final Rule. It should beoc&mgd during the pendency of this litigation.

For these reasons, Plaintiffs’ request for a prglary injunction should be granted.
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BACKGROUND !

MEAT PRODUCTION IN THE UNITED STATES

The meat industry in North America has long thrivad two-way trade that enables
suppliers to process meat derived from both domestimals and animals born and raised in
neighboring countriesSee, e.g.NCBA Letter at 4; NPPC Letter at 2-4. In the tgdi States,
processors—especially those in border states—relytipurchase livestock from Canada and
Mexico. See, e.g.NCBA Letter at 4. Those imported animals cahegitbe further raised in the
United States (“feeder” animals) or imported fomediate slaughter (“fed” animals), and they
represent a critical source of supply for processdrose access to exclusively domestic animals
may be limited for seasonal or environmental reasoeef and pork from foreign-source
animals account for as much as 50% of beef and partuction by processors in border areas
of the United States during certain times of tharyand overall they represent some 4-7% of the
Nation’s overall production.See, e.g.AMI Letter at 6-7; Declaration of Alan Rubin § &Nor
are these trade patterns one-sided: Canada anaddlare key export markets for United States
meat. See, e.g.NPPC Letter at 2; NCBA Letter at 4.

All meat processed at federally inspected estamients in the United States and sold in
interstate commerce is subject to the same healthsafety standards no matter where the
source animal was born and raised, pursuant td-gteral Meat Inspection Act, 21 U.S.C.

88 601et seq. and the Poultry Products Inspection Act, 21 U.8&451et seq The meat can

! These facts are drawn from comment letters tleaevwgubmitted during the rulemaking

process and so are part of the administrative decdfor the Court’'s convenience, the cited
letters are attached as exhibits to this Memorand@eeComment of American Meat Institute,
attached as Exhibit 1 (AMI Letter); Comment of Matkl Pork Producers Council, attached as
Exhibit 2 (NPPC Letter); Comment of National Catien’'s Beef Association, attached as
Exhibit 3 (NCBA Letter); Comment of Canadian Catikn’s Association, attached as Exhibit 4
(CCA Letter); Comment of the Government of Canattached as Exhibit 5 (Canada Letter);
Comment of the Government of Mexico, attached asl#ix6 (Mexico Letter).



Case 1:13-cv-01033-KBJ Document 24-1 Filed 07/25/13 Page 13 of 55

also be graded for quality pursuant to a voluntarketing program administered by AMS,
without any variation based on the animal’s originder these even-handed health, safety, and
meat-quality laws and regulations, beef is beekgtivr the steer or heifer was born in Montana,
Manitoba, or Mazatlan.

Consistent with these uniform standards, processmd retailers have long been
permitted to process and package meat from animwdls different heritages together—a
practice known as “commingling.”See, e.g.AMI Letter at 2. And because the market for
livestock and meat in North America is highly intefgd, meat-industry participants have
developed efficient trading relationships and padaun, distribution, and packaging practices.

Il. COUNTRY-OF-ORIGIN LABELING LEGISLATION

In 2002, Congress amended the Agricultural Marke#at of 1946 (AMA) to require
retailers of covered meat products to inform corstsnof the product’s country of origin. Pub.
L. No. 107-171, § 282, 116 Stat. 533 (2002) (adchs Exhibit 7). The 2002 country-of-origin
provision specified that meat could be labeled agiriy a U.S. country of origin only if the
animal was exclusively born, raised, and slaugltare the United States—but it did not
otherwise define the term “country of origin.ld. 8§ 282(a)(2)(A) & (B). AMS subsequently
proposed implementing regulations that would haepiired that all meat labels separately state
where the source animal was born, raised, and Islexegl. Proposed Rule — Mandatory County
of Origin Labeling of Beef, Lamb, Pork, Fish, Paable Agricultural Commodities, and
Peanuts 68 Fed. Reg. 61,944, 61,944 (Oct. 30, 2003) (F@posed Rule) (attached as Exhibit
8). The level of detail required by those reguolasi proved controversial, however, and
Congress intervened to postpone the implementatibrthe statute while it considered

amendments to the lawSeeRemy Jurenas & Joel L. Greene, Congressional Re#s&ervice,
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Country-of-Origin Labeling for Foods and the WTCadle Dispute on Meat Labelirfig(Apr. 22,
2003) (COOL Reportrvailable athttp://www.fas.org/sgp/crs/misc/RS22955.pdf.

Congress revisited country-of-origin labeling me tFood, Conservation, and Energy Act
of 2008 (2008 Farm Bill), which included a numbéramendments to the 2002 statute. The
revised statute still required retailers to provadayin information—butCongressdefined what
the country of origin would be for each conceivatdéegory of meat, rather than leave that issue
to AMS. See7 U.S.C. § 1638a(a)(2)(A)-(D). In relevant péne statute provides:

(a) In general

(2) Designation of country of origin for beef, lamb, pok, chicken, and
goat meat

(A) United States country of origin [*Category A” meat]

A retailer of a covered commodity . . . may destgnéhe covered
commodity as exclusively having a United Statesntquof origin only if
the covered commodity is derived from an animal tes—

(i) exclusively born, raised, and slaughtered in thedd States;

(i) born and raised in Alaska or Hawaii and transpbfte a period of
not more than 60 days through Canada to the Urfides and
slaughtered in the United States; or

(i) present in the United States on or before July2088, and once
present in the United States, remained continuouslyhe United
States.

(B) Multiple countries of origin [“Category B” meat]

(i) In general a retailer of a covered commodity tisat. . derived
from an animal that is—

() not exclusively born, raised, and slaughteredcha Wnited
States,

(I1) born, raised, or slaughtered in the United Stated,

(1) not imported into the United States for immediate
slaughter, may designate the country of originuafhscovered
commodity as all of the countries in which the aalimrmay
have been born, raised, or slaughtered.

5
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(C) Imported for immediate slaughter [“Category C” meat]

A retailer of a covered commodity . . . that isided from an animal that
is imported into the United States for immediatughter shall designate
the origin of such covered commodity as—

(i) the country from which the animal was imported] an
(ii) the United States.

(D) Foreign country of origin [“Category D" meat]
A retailer of a covered commodity that is . . .ided from an animal that

is not born, raised, or slaughtered in the UnitéateS shall designate a
country other than the United States as the couotrgrigin of such
commodity. [d.]
The statute exempts meat sold by food-service kstaients and meat that qualifies as a
“processed food item” from any COOL labeling at ald. 88 1638(2)(B); 1638a(b). And it
further provides that ground meats can be labeduyu‘a list of all countries of origin” or “all
reasonably possible countries of origind. § 1638a(a)(2)(E).
. THE 2009 COOL REGULATIONS
In 2009, AMS issued a final rule implementing 2608 COOL statuteSee Final Rule —
Mandatory Country of Origin Labeling of Beef, Potkamb, Chicken, Goat Meat, Wild and
Farm-Raised Fish and Shellfish, Perishable Agri@dt Commodities, Peanuts, Pecans,
Ginseng, and Macadamia Nuf&4 Fed. Reg. 2658, 2677 (Jan. 15, 2009) (the R¥@fulations)
(attached as Exhibit 9). AMS concluded that “ther@mic benefits from COOL will be small,”
id. at 2681, but to fulfill its statutory obligationadopted the following labeling system:
* (A) “Product of the United States, for meat derived from an animal
born, raised, and slaughtered in the United Stategresent in the United

States on or before July 15, 2008;

 (B) “Product of the United States, Country X, and (as ggicable)
Country Y”, for meat derived from an animal born and raise@€ountry
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X and (as applicable) Country Y and imported irite United States more
than two weeks before slaughter;

e (C) “Product of Country X and the United State$, for meat derived
from an animal imported from Country X to be slaigghd within two
weeks;
(D) “Product of Country X", for finished meat products derived from
animals slaughtered outside the United States mpdried from Country
X. [Id. at 2706.]
In addition to adopting this system, AMS expansivieterpreted the exemption for processed
food items,id. at 2666-68, and provided that ground meats coaldabeled with all possible
countries of origin, defined to mean any originecatry present in a processor’s inventory within
the preceding 60 daysl. at 2706.

Crucially, the 2009 Regulations specifically acktedged the practice of commingling
and assured flexibility to enable that normal bass practice. As the agency explained,
“regulated entities must . . . be allowed to opeiata manner that does not disrupt the normal
conduct of business.”ld. at 2670. Thus, “to provide . . . needed flexikjli the 2009
Regulations permitted processors, packers, andemstao commingle livestock of different
origins and the meat derived from those animaldh i designation reflecting all possible
countries of origin, such as “Product of the Unitgthtes, Country X, and (as applicable)
Country Y.” Id. Explaining that “[tihe COOL program is not a foedfety program,” AMS
observed that “[clommingling like products is a auoercially viable practice that has been
historically utilized.” Id. This flexibility permitted meat-industry particip@nto continue to
safely and efficiently prepare meat for retail veHilfilling their statutory obligations.

IV. THE WORLD TRADE ORGANIZATION DISPUTE

After AMS adopted the 2009 Regulations, CanadaMexico filed a complaint before

the Dispute Settlement Body of the World Trade @izgtion (WTO) alleging that the COOL
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program violated the WTO Agreement on TechnicalriBes to Trade (TBT Agreement) and
other international obligations. A WTO Panel foutidht the COOL requirement for meat
impermissibly discriminated against imported livest, and the WTO Appellate Body affirmed
that finding. WTO Appellate Body Report, Unitecatéis—Certain Country of Origin Labeling
(COOL) Requirements, WT/DS384/AB/R, WT/DC386/AB/&d0pted July 23, 2013).

Specifically, the Appellate Body concluded thag tBOOL program contravened Article
2.1 of the TBT Agreement because the recordkeegiaigverification requirements necessary to
process livestock of multiple origins created apemmissible “incentive in favour of processing
exclusively domestic livestock and a disincentigaiast handling imported livestock”™—an
incentive that did not “stem exclusively from aitegate regulatory distinction.”ld. {1 292,
349. The WTO'’s Dispute Settlement Body adoptedAppellate Body’s ruling in July 2012,
and subsequently gave the United States until M&ay2P13 to bring the COOL system into
compliance. 78 Fed. Reg. 31,367.
V. THE 2013 RULEMAKING PROCESS

After the WTQO’s July 2012 decision, AMS waited uiritlarch 2013 to take action in
response to the WTO dispute—at which point it psmab sweeping changes to the COOL
program. SeeProposed Rule — Mandatory Country of Origin Labgliof Beef, Pork, Lamb,
Chicken, Goat Meat, Wild and Farm-Raised Fish artklli8sh, Perishable Agricultural
Commodities, Peanuts, Pecans, Ginseng, and Macadblonis 78 Fed. Reg. 15,654 (Mar. 12,
2013) (Proposed Rule). But instead of proposirgulegions to alleviate the discrimination

against foreign livestock, AM&icreasedthat discrimination through far more onerous lafgli

2 Materials from the WTO proceeding, are availailattp://www.wto.org/english/

tratop_e/dispu_e/cases_e/ds384_e.htm. For thé’€oanvenience, the Appellate Body’s
Report is attached as Exhibit 10.
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requirements. It did so by reverting to the appho@ongress had rejected when it amended the
statute in 2008: requiring labels of covered meahmodities to specify in sequence and in
detail where the source animal was born, wheread vaisedand where it was slaughteredd.

at 15,646. The Proposed Rule continued to exeropt iny COOL labeling “processed” meat
items, broadly defined in the regulations, and nseddl in food-service establishmentkl. at
15,652-15,653. It also exempted ground meat aridgbey D meat, which is imported to the
United States as a finished product, from the “Bétaised, and Slaughtered” labeling regime.
Id. To facilitate this point-of-processing labelingr fCategory A, B, and C meats, AMS
proposed to bar commingling—meaning that for thst fime in the history of meat production
in the United States, meat sourced from animalb different countries of origin could not be
efficiently processed, stored, or packaged togetltkrat 15,646.

AMS received hundreds of comments opposing thdsanges. As commenters
explained, the Proposed Rule violated the Conslituviolated the COOL statute and exceeded
AMS’s statutory authority, and imposed crushing tsogn the meat industry with no
corresponding benefit. Several commenters empésiat the new labeling system compelled
speech but did not serve any governmental interestiolation of the First AmendmentSee,
e.g, AMI Letter at 24-31. Commenters also explainkdt tthe COOL statute did not permit
point-of-processing labels or authorize AMS to mesure the meat-production industry by
barring commingling.See, e.g.AMI Letter at 31-38; CCA Letter at 8-11. Commenst further
explained that the proposed regulations would nmtdgce any benefit because point-of-
processing labels would in many instances be imatewand thus misinform consumers about
meat origin. And commenters explained that thep®sed Rule would continue to violate the

United States’ international trade obligationSee, e.g.AMI Letter at 18-24. Indeed, Canada
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and Mexico—the complaining parties in the WTO digpasubmitted comments stating that, far
from curing the violations found by the Appellatedy, the Proposed Rule wouékacerbate
discrimination against imported livestock. Canadter at 1-2; Mexico Letter at 1-2.

In addition to all of these flaws, commenters doentad the substantial costs threatened
by AMS’s proposed changes. The bar on comminghogld fundamentally alter how meat is
produced in the United States by requiring meateath conceivable “Born, Raised, and
Slaughtered” designation to be segregated up ttie esupply chain, from the moment livestock
are put in a pen on U.S. soil, throughout the pectida, storage, and distribution process, until
the meat is packaged, labeled, and placed on shalees for saleSee, e.g AMI Letter at 3-7.
The additional segregation, recordkeeping, andfigation costs associated with the loss of
commingling flexibility would drive demand away froimported livestock and cause small
packing plants dependent on imports to cloSee idat 8-13. And these crippling costs—which
commenters estimated would run in the hundredsilibns of dollars,see id.at 3-9—would all
prove unnecessary in the likely event the WTO dekthe new regulations noncompliant with
trade treaties; for this reason, commenters reqgdeghat at the very least AMS delay
implementation of the proposed regulations unglYTO reviewed thensee, e.gid. at 38.

AMS made no changes in response to these concémetead, on May 24, 2013, AMS
issued a Final Rule, effective immediately, thasviar all relevant purposes the same as the
Proposed Rule.SeeFinal Rule—Mandatory Country of Origin Labeling Béef, Pork, Lamb,
Chicken, Goat Meat, Wild and Farm-Raised Fish artklli8sh, Perishable Agricultural
Commodities, Peanuts, Pecans, Ginseng, and Macadblomis 78 Fed. Reg. 31,367 (May 24,
2013) (Final Rule) (attached as Exhibit 11). AM$&phasized that the Final Rule is

“mandatory” as of May 23, 2013 and that it appliesall covered commodities produced or

10
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packaged after that date. 78 Fed. Reg. 31,37@ agkency also cryptically stated that it would
conduct a six-month “industry education and outngaogram” to permit regulated entities “to
become educated on and fully transition over tortbe requirements of the final rule,” but
made clear that it was not “delay[ing] the effeetdate of the rule beyond May 23, 2018’

Because the Final Rule violates the Constitutexteeds AMS’s statutory authority, and
is arbitrary and capricious, and because the ne®ICf@gulations will irreparably harm meat-
industry participants, Plaintiffs filed this suitAnd because Plaintiffs will face immediate and
irreparable First Amendment harms and compliangeeeses if the Final Rule is not enjoined
soon, they now seek preliminary injunctive relief.

STANDING

Plaintiffs are trade associations. Their memimeckide meat packers and processors as
well as livestock producers and handlers, all obmhare either directly regulated or directly
affected by the Final RuleSee78 Fed. Reg. 31,374 (“any person directly or inttlyeengaged
in the business of supplying a covered commodityatoetailer . . . must make available
information to the buyer about the country(iespagin of the covered commodity”). Because
Plaintiffs’ members are the “object[s] of the aatiounder review, their standing is “self-
evident.” Sierra Club v. EPA292 F.3d 895, 900 (D.C. Cir. 2002) (internal gioin marks and
citation omitted). See also infraat 38-44 (discussing irreparable harm to Plagitifiembers).
And Plaintiffs have standing to sue on their membbehalf. See, e.g.Hunt v. Wash. State
Apple Advertising Comm/m32 U.S. 333, 343-44 (19773, Coast Air Quality Mgmt. Dist. v.
EPA 472 F.3d 882, 895 (D.C. Cir. 2006).

STANDARD OF REVIEW

In order to obtain a preliminary injunction, aipl#f “must establish that he is likely to

succeed on the merits, that he is likely to suifiesparable harm in the absence of preliminary

11
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relief, that the balance of equities tips in higdia and that an injunction is in the public
interest.” Winter v. Natural Resources Defense Council,,|1B865 U.S. 7, 20 (2008). As this
case challenges a final agency action, the Admnatise Procedure Act (APA) governs the
Court’s review of the merits. Under the APA, atahall “hold unlawful and set aside agency
action . . . found to be . . . arbitrary, caprigp@an abuse of discretion, or otherwise not in
accordance with law; contrary to constitutionahtigpower, privilege, or immunity; [or] . . . in
excess of statutory jurisdiction.” 5 U.S.C. § {@6A),(B), & (C).

Because this case involves a First Amendment exigdl, special considerations apply
under both of these standards. For purposes aklmmary injunction, “the loss of First
Amendment freedoms, for even minimal periods oftimnquestionably constitutes irreparable
injury,” Elrod v. Burns 427 U.S. 347, 373 (1976), and a court reviewiggnay action under the
APA “owes no deference” to the agency’s “pronouneetron a constitutional question]’J.
Cassone Bakery, Inc. v. NLRES4 F.3d 1041, 1044 (D.C. Cir. 2009).

ARGUMENT

PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS O F THEIR
CHALLENGE TO THE FINAL RULE.

A. The Final Rule Violates the First Amendment.

The Final Rule compels speech by mandating thatidator other signage) for covered
muscle cuts of meat separately state the countgrevtine animal was “born,” the country where
it was “raised,” and the country where it was “glatered.” 78 Fed. Reg. 31,367. ‘It is,
however, a basic First Amendment principle thaediem of speech prohibits the government
from telling people what they must sayAgency for Int'l Dev. v. Alliance for Open Soc’y’ln
Inc.,, 133 S. Ct. 2321, 2327 (2013) (internal quotatiarks omitted). In the field of commercial

speech, there is only one exception to this basiciple, and it is a narrow one: A compelled

12
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disclosure can survive First Amendment scrutinyyohlt advances a substantial governmental
interest to a material degree and is no more exterisan necessarySee Central Hudson Gas
& Elec. Corp. v. Public Serv. Comm’n of N.¥47 U.S. 557 (1980). Because the Final Rule
does not come close to meeting that high bar,uhnstitutional.

1. The Final Rule Is Subject to Heightened Scrutiny

In R.J. Reynolds Tobacco Co. v. FDthe D.C. Circuit confirmed that compelled
commercial disclosures are subject to heightenedtisg under the familiaicCentral Hudson
test. 696 F.3d 1205, 1217 (D.C. Cir. 201RJR. This test requires the government to
“affirmatively prove that (1) its asserted interéstsubstantial, (2) the restriction directly and
materially advances that interest, and (3) therioisin is narrowly tailored.” See id.at 1212
(citing Central Hudson447 U.S. at 566). That third element required there be “a reasonable
fit between the [government]’s ends and the me&nsaen to accomplish those end&drillard
Tobacco Co. v. Reil\633 U.S. 525, 556 (2001) (citation omittéd).

The government’s burden undéentral Hudsons “not light.” RJR 696 F.3d at 1218.
And here it will prove insurmountable for AMS.

2. AMS Has Not Asserted a Sufficient Governmentalnterest
in “Born, Raised, and Slaughtered” Designations.

At the outset of theCentral Hudsonanalysis, the court “must identify with care the

interests the [government] itself assertEdenfield v. Fane507 U.S. 761, 768 (1993). And this

3 Compelled disclosures are sometimes subject te hemient review undezauderer v.

Office of Disciplinary Counsel471 U.S. 626 (1986). HoweveZauderels application is
“limited to cases in which disclosure requirememts ‘reasonably related to the State’s interest
in preventing deception of consumersRIR 696 F.3d at 1213 (quotingauderer 471 U.S. at
651). TheZaudererexception does not apply here because the Finad Roés not target
deceptive speechSee idat 1213-14see also Nat'l Ass’n of Mfrs. v. NLREo. 12-5068, 2013
WL 1876234, at *9 n.18 (D.C. Cir. May 7, 2013).dé&ed, if anything, the opposite is true: The
Final Rule mandates speech that is confusing atehpally misleading.See infraat 20-21.

13
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is where the problems with the Final Rule beginM®\does not clearly assert the interests on
which it justifies compelling speech. Althouglafipears that the agency will rely on a theory of
supposed consumer informational “benefiCentral Hudsonrequires that the government
identify a “harm” before it compels speedege id.at 771, not merely a (fictive) benefit, and
AMS has not and cannot point to any potentiatm to consumers from the current labeling
regime. The Final Rule can therefore be invalidatethe first step of théentral Hudsortest.
a. AMS Did Not Assert a Governmental “Interest.”

In their comments on the Proposed Rule, Plaidthfl and others argued that the new
requirements violated the First Amendment becadd4S ha[d] not stated an interest sufficient
to require labeling of specific production stepommhation.” Final Rule, 78 Fed. Reg. 31,370.

Here is how AMS responded, in its entirety:

The Agency disagrees. The [AMA] directs that a CO@bgram
be implemented that provides consumers with couatrgrigin

information on specified commodities including mlescuts of
meat. It also provides authority for the Secretarypromulgate
regulations necessary to implement the COOL prograihe

Agency believes that the [AMA] provides the authpto amend
the COOL regulations to require the labeling ofcsjieproduction
steps in order to inform consumers about the omfimuscle cuts
of meat at retail.Ifl.]

That is a non-answer to the First Amendment quest®dMS may purport to have trstatutory
authority to compel the disclosure of “Born, Raised, andu§ifeered” information (although
even there it is on thin ice, as we next explaidjt the First Amendment requires a showing of
a governmentalnterest Edenfield 507 U.S. at 768. The existence of a generaltstat

directive to issue regulations does not satisfy Adisirden’

4 The AMA does not mandate “Born, Raised, and @i&ered” labels; indeed, the statute’s

text, structure, and history suggest that Congirgesided to prohibit those label§ee infraat
25-30. But even if Congress had directed AMS topac point-of-processing labeling regime,

14
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In a belated attempt to shore up its purporteer@st in compelling the new labels, AMS
might now point to its statement that “Born, Raisedd Slaughtered” labels “will benefit
consumers by providing them with more specific infation on which to base their purchasing
decisions.” 78 Fed. Reg. 31,376. It is doubthattAMS can rely on this rationale now, having
failed to mention it in its First Amendment respeysee Edenfield507 U.S. at 768 (court must
look at the “precise interests” government ideesJi but even so, all this finding accomplishes
is to describe what the Final Rudees It does not explain why AMS has an “interest'diming
it, which is a necessary showing und&entral Hudson For the Final Rule to survive First
Amendment scrutiny, AMS had to have—andagsert—a governmental interest in the new
labels. It did not, and that is reason enougletdate the Final Rule unconstitutional.

b. The Provision of Marginal Information Unrelated to Health,
Safety, or Consumer Protection Is Not a Substantidhterest.

Even if AMS had identified consumer benefit as gogernmental interest underlying the
Final Rule, which it did not, consumer “benefit’time absence of a risk of consumer harm is not
an interest “substantial” enough to justify comeeélspeech und&entral Hudson

Central Hudsorrequires a showing of actual or potential harmatThuch is clear from
Edenfield v. Fanewhere the Supreme Court explained tiEntral Hudsonrequires the
government to “demonstrate that thermsit recites are real” and that its regulation “aiédes”
those harms “to a material degree.” 507 U.S. at (@mphasis added). Indeed, the
government’s interest in protecting consumers ffoommercialharms is the “typical reason”
given to justify less stringent First Amendmentusicty of commercial-speech regulatioity

of Cincinnati v. Discovery Network, In&07 U.S. 410, 426 (1993) (emphasis added). Aat t

that would just make the statute itself vulneraiolea First Amendment challengeSee, e.g.
Agency for Int'l Dev. 133 S. Ct. 2321 (invalidating statute that dieelctJSAID to require
government aid recipients advocate against prostitl

15
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is why the common thread in cases upholding coragetlisclosures is that the information
prevented, or was intended to prevent, some sothaoi. See, e.g.Milavetz, Gallop &
Milavetz, P.A. v. United State$59 U.S. 229 (2010) (upholding provision commpegli
bankruptcy counseling firms to make disclaimersoftset likelihood of deception)Spirit
Airlines v. Dep't of Transp.687 F.3d 403, 413 (D.C. Cir. 2012) (upholdindaa® advertising
disclosure rule that “target[ed] misleading spegcbtért. denied 133 S. Ct. 1723 (2013N.Y.
State Rest. Ass'n v. N.Y.C. Bd. of Heai66 F.3d 114 (2d Cir. 2009) (upholding mandatory
calorie-count disclosure requirement enacted ipaese to obesity epidemic).

AMS does not claim that the new “Born, Raised, Staightered” disclosures are related
to “protecting consumers from commercial harm®iscovery Network507 U.S. at 426. After
all, in AMS’s own words “the COOL program is [nad]food safety or traceability program.”
2009 Final Rule, 74 Fed. Reg. 2,679¢ee also, e.gUSDA, Food Safety and Inspection Serv.,
Country of Origin Labeling for Meat and Chickentga/www.fsis.usda.gov/wps/wcm/connect
/8d6e9075-9160-42d9-9ae7-90828¢c197e4b/COOL_Meat Ghidken.pdf?MOD=AJPERES
(last visited July 11, 2013) (same). All AMS canster, then, is that there is “interest by certain
U.S. consumers in information disclosing the caestof birth, raising, and slaughter on muscle
cut product labels.” Final Rule, 78 Fed. Reg. 36,3But AMS does not and cannot suggest that
this interest stems from a legitimate governmecwalcern about health or safety.

Even if the court were to depart from precederd hold that the government has a
substantial interest in providing gratuitous infatmon to consumers, AMS’s failure to articulate
a coherent explanation of the benefit from the FiRale is fatal. A fundamental tenet of
heightened scrutiny is that the government’s jicstifon must rest on evidence, not “mere

speculation or conjecture.Edenfield 507 U.S. at 770. But speculation and conjectueeall
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AMS has on offer. In the Final Rule, AMS’s accouwft the consumer benefit was that
“information on the production steps in each coynmay embody latent (hidden or
unobservable) attributes, whictmay be important to individual consumers and result in
additional buthard to measuréenefit increases.” 78 Fed. Reg. 31,377 (emplaakied). AMS
did not say that any such attributes actually exmich less what these “attributes” might be or
why they “may be” important to particular individea The agency did not even clarify whether
these are attributes of the animal, the meat, oretluing else entirely. These gaps render any
consumer informational interest too vague to quadi$ “substantial” unde€entral Hudson
AMS cannot assert it has a legitimate interesbimeshing it cannot explain.

The Final Rule is also rife with self-contradicti@and inconsistencies about the extent
and intensity of consumer interest. “[T]he genexdk” in reviewing a commercial-speech
regulation “is that the speaker and the audienog,time government, assess the value of the
information presented.’Edenfield 507 U.S. at 767. As just noted, AMS claims,ngitsome
comment letters, that “certain U.S. consumers” hawe interest in “Born, Raised, and
Slaughtered” disclosures. 78 Fed. Reg. 31,374.tHuevidence before the agency showed that
consumers in the aggregate do not value the infimméhat will be presented on the new labels.
Id.; AMI Letter, Attachment C, at 2. The agency dat refute this; in fact, AM&greedthat the
new labels had no observable effect on consumeadém?78 Fed. Reg. 31,376.

AMS’s own economic analysis also undermines anyonahat consumers benefit from
the Final Rule’s new requirements, because AMS @aeledged that there “was no compelling
market failure argument” with respect to countryeofin labeling. 78 Fed. Reg. 31,377. This
finding means the market can be expected to yieldniary “Born, Raised, and Slaughtered”

labels when enough consumers value that informatighly enough. See id. And, by
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extension, theabsenceof such labeling indicates that most consumers db value this
information highly enough to demand it. In the eAMS was frank to say that any economic
benefits from the Final Rule are too small to measiBee id.at 31,376 (study findings that
COOL program has not led to change in demand “mayimply that the economic benefits are

. too small to be measurable in a general-@ul study”). Thus, AMS’s apparent
justification for compelling speech in this casstseon the “interest” of “certain U.S. consumers”
whose numbers are too small or whose interesbisveak to move aggregate demand.

AMS'’s arguments in this case are likely to be Emio the ones that failed the State of
Vermont inlInternational Dairy Foods Association v. Amestd2 F.3d 67 (2d Cir. 1996). In
that case the Second Circuit enjoined a Vermont regquiring labeling on milk from cows
treated with the hormone rBSThere, as here, the record contained no credilitepree of any
threat to public health, and it was “plain” thae tBtate “could not justify the statute on the basis
of ‘real’ harm.” Id. at 73 (quotingedenfield 507 U.S. at 770). Indeed, Vermont conspicuously
avoided taking a position as to “whether rBST isddeial or detrimental” to consumers, but
suggested the law could be justified by “consunueiosity.” Id. at 73 & n.1.

The court of appeals rejected Vermont's argumetit.held that consumers’ general
informational interest “is insufficient to permita State . . . to compel the dairy manufacturers to
speak against their will”: Absent “some indicatithat this [labeling] information bears on a
reasonable concern for health or safety or somerathfficiently substantial governmental
concern, the manufacturers cannot be compellecgttode it.” Id. at 74.

So too here. “Certain” consumers may be curieuknow where animals are “born,”
“raised,” and “slaughtered”—but that informatiors, AMS has several times confirmed, is not

related to health, safety, or consumer protectibike Vermont inInternational Dairy Foods
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AMS appears ambivalent at best about the actuakwvaf this information to consumers. But the
First Amendment does not permit the governmenesolive a tie in favor of compelling speech:
“If the First Amendment means anything, it mearet tlegulating speech must be a last—not
first—resort.” Thompson v. W. States Med. C%35 U.S. 357, 373 (20025ee also 44
Liquormart, Inc. v. Rhode Islandd17 U.S. 484, 512 (1996) (“speech restrictionsnoa be
treated as simply another means that the governmaytuse to achieve its ends”). AMS cannot
legitimately claim that it has a substantial goveental interest in the new labels.

3. The Final Rule Does Not Directly or Materially Advance
Consumer Informational Interests.

The Final Rule also does not “directly and matkfiaadvance whatever limited
informational interest may exist, if any exist®RJR 696 F.3d at 1212. The new labels will
appear only on muscle cuts sold at retail, and swidnrespect to that category of products will
lead to misleading and confusing results.

First, any claim that the Final Rule materiallwadces consumer interest in country-of-
origin information is undermined by the fact thati& did not amend the labeling regulation
applicable to ground meat, which accounts for astarttial proportion of meat sold at retail.
Ground beef, for example, accounts for more th&b 40beef sold at retail in the United States,
seeNCBA, Average Annual Per Capita Consumption of Béafs and Ground Beedyvailable
at http://www.beefusa.org/beefindustrystatistics.aspd yet it is not subject to the detailed
“Born, Raised, and Slaughtered” labeling or to ¢bexmingling ban.See7 C.F.R. § 65.300(h).
Thus, even putting aside the statutory exemptiongifocessed and restaurant food, the agency

did not see through its mission to inform to timited extent it could have.
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The labels on muscle cuts are also inconsisteditnaisleading in their particulars. A
number of examples illustrate the point:

« So long as an animal spends more than two weekBeirUnited States
before being slaughtered, the Final Rule specifias “the production step
related to any raising occurring outside the Unitdtes may be omitted
from the origin designation.”ld. at 31,368. Thus, meat from an animal
that spent the majority of its life being raisedside the United States will
be misleadingly labeled “Raised in the United Stdte

* When animals are imported to the United Statesnfonediate slaughter,
the Final Rule states that “the country of raising shall be designated as
the country from which they were importedld. at 31,369. This mandate
applies even if the animal was not actually raisetthe country from which
it was imported, but rather was transferred theresbme minimal amount
of time before being sent to the United Statessfaughter. And when the
animal has been raised in bahhird country and the country from which
it was imported, the Rule requires a label that déceive customers by
specifying only the latter as the country of ragsin

* Instead of requiring “Born, Raised, and Slaughtéerkadbels for meat
derived from animals that are slaughtered in aigoreountry, the Rule
specifies that this meat “shall retain [its] origias declared to U.S.
Customs and Border Protection at the time the prodaotered the United
States, through retail sale (e.g., ‘Product of Gouix’).” Id. at 31,385.
But because all other meat labels will include iflstiaproduction-step
information, consumers will surely interpret “Pratiof Country X” labels
to mean that the animal was born, raised, and ktatgd in Country X.
They will accordingly be misinformed any time animal was born or
raised outside Country X, and only transferred toudry X to be
slaughtered.

 Consumers will be especially misinformed when miaported as a
finished product from a foreign country has a piiotun-step connection to
the United States, because the label will not dggekhat the source animal
was born or raised here. Thus, meat from a U.8-bod —raised animal
that is transferred to Country X for slaughter @nen imported back into
the United States will be labeled “Product of Count"—in stark contrast
to an animal born and raised in Country X and thramsferred to the

° For example, depending on feed prices, some bss@s may ship U.S.-born cattle that

have been raised for some time in the United Stat€anada to be further raised and then later
exported back to the United States for immediaagiter. SeeDeclaration of Brad MacDowell
(MacDowell Decl.) 1 7.
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United States for slaughter, which will be label&é8prn and Raised in
Country X, Slaughtered in U.S.”

These examples devastate the agency’s rationalthdoproposed rule. Ironically, the
specificity of the new labels is their downfall: Bgquiring retailers to include detailed point-of-
processing information that varies widely in aceorck with exemptions and definitional
loopholes, the agency has assured that consumksomietimes be misinformed, or at the least
confused, about the origin of their meat.

Even if AMS could show these labels would not easl consumers, the fact that the
requirements apply inconsistently among types cdtraed within the four categories of muscle
cuts raises a First Amendment red flag. Selectegulation “raises serious doubts about
whether the government is in fact pursuing theregeit invokes, rather than disfavoring a
particular speaker or viewpoint.Brown v. Entm’'t Merchants Ass'i31 S. Ct. 2729, 2740
(2011). Those doubts are particularly strong Hegeause AMS does not even appear to
understand the consumer interest it is invokisge suprat 16-18. The inconsistencies in the
required labeling thus provide another independeason to invalidate the Final Rule under
Central Hudson See, e.g., Rubin v. Coors Brewi@g. 514 U.S. 476, 489 (1995) (invalidating
restrictions on beer labeling that did not applytioer categories of liquory/alley Broad. Co. v.
United States,107 F.3d 1328, 1334 (9th Cir. 1997) (invalidatingnbon advertising by
commercial lotteries that had “myriad exceptionst Dther types of gambling)Authentic
Beverages Co. v. Texas Alcoholic Beverage Com&35 F. Supp. 2d 227, 246 (W.D. Tex.
2011) (compelled designations distinguishing “befdm “ale” “potentially concealled] as

much information as they provide[d]” and thus dat advance state interest).
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Because the Final Rule compels misleading sp@eciteals relevant information, and
applies in a patchwork fashion, it cannot be saitttrectly advance” any interest in providing
information to interested consumers. It f&ilentral Hudsomeview for this reason as well.

4. The New Regulations Are More Extensive Than Nesgary.

The tailoring element of th€entral Hudsortest requires that there be “a reasonable fit
between the [government]’'s ends and the means chosaccomplish those ends, ... a means
narrowly tailored to achieve the desired objectivearillard Tobaccq 533 U.S. at 556 (citation
omitted). The detailed disclosure framework AMS peescribed is far more extensive than the
narrow (and speculative) consumer interests besnged

AMS'’s own findings show that there is a mismatetween the ends and the means of
the Final Rule. Recall what AMS has said about“#ms”: The new labels provide “certain”
consumers with information on which they might—bptobably will not—‘base their
purchasing decisions."Supraat 16-18. After all, AMS concedes, the market \pilbvide as
much information as consumers actually want, 78 Redy 31,376, and the marginal additional
benefit of the Final Rule is therefore “hard to swe.”I1d. at 31,377. What isot “hard to
measure” about the Final Rule is the extent obtlmelen it will impose on the meat industry.

The “means” AMS has chosen in this case includth k@ highly detailed labeling
requirement, and a prohibition on commingling mbaedyin meats. As Plaintiffs’ declarations
show, complying with these new rules will requine tmeat industry to fundamentally alter the
way it does business, with small operations inreéssted regions taking the worst hit of éflee
infra at 38-44. Businesses that continue using impatechals must implement a complicated
and inefficient segregation processSee MacDowell Decl. 1 13-17; Declaration of Bryan
Karwal (“Karwal Decl.”) 1 8. See also/8 Fed. Reg. 31,380 (recognizing new segregation an

sorting costs for companies that currently comnghglAs even AMS seems to concede, these
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are all significant changes that will take time andlions of dollars to implement.Seeid. at
31,373 (estimating ban on commingling would costkeas and processors $19 million to $76.3
million). And those costs do not include retailexspenditures to bring their storage, labeling,
and signage into complianc&ee idat 31,383, table 5 (estimating retailer costs# illion).

These costs could force many businesses to pwdtestly, or mostly, “Category A”
animals, whose meat will ultimately bear the |atiB®rn, Raised, and Slaughtered in the United
States.” SeeKarwal Decl. § 5 (explaining that 2009 Final Ruégluced demand for Canadian-
born hogs); MacDowell Decl. { 18. Switching to €giry A does not happen with a flick of a
switch. Drought and economic conditions have ledat dramatic reduction in livestock
production in the United StatesSee78 Fed. Reg. 31,374-75. The existing demand fr th
shrinking supply, combined with the additional dewhdrom businesses reducing their import
business, will mean higher costs throughout theplsuphain. SeeKarwal Decl. 5. It also
means some packers may have to build a new véyticakgrated supply chain and begin
raising their own feeder cattle. MacDowell Decll¥. Because the meat industry is a low-
margin business, these costs will have to absdogedeat-industry businesses and could lead to
layoffs or even plant closingsSee id.f 21; Karwal Decl. 1 10. Some packers and procgsso
may not even have this option availabf&eeDeclaration of Alan Rubin (Rubin Decl.) T 15.

In addition to the cost to U.S. businesses, tratigionships will also suffer. In fact, they
have already: Canada and Mexkmath plan to ask the WTO for permission to impose rataity
tariffs against specified U.S. exportSeeCarina PerkinsCanada Plans Retaliation Over US’
COOL StanceGlobal Meat News, June 11, 2013; Reutétsxico Says It May Suspend U.S.
Trade Preferences Over Meat Lahelsine 7, 2013.See also infraat 37-38. Those actions

would affect U.S. businesses, consumers, and gomesrhinterests alike.
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To make matters worse, all of these implementativtanges and costs will be incurred
to provide labeling on just a fraction of meat tlsasold to consumers. The new “Born, Raised,
and Slaughtered” labels apply to (1) muscle cuts g@d at retail (not at food-service
establishments) that are (3) not “processed” (thinomarinating, canning, or other methods
captured in AMS’s broad regulationsee 7 U.S.C. 88 1638(2)(B) (exempting processed
commodities), 1638a(b) (exempting food-service Wshments); 7 C.F.R. 8§ 65.300(h)
(retaining “Product of” labeling for ground meatsjhose conditions narrow the field of covered
products substantiafly-yet all meat will be covered by the handling, recordkegpiand
disclosures required by the Final Rule becauseegatjon of meats according to their ultimate
end-use typically occurs after the meat has beenoegsed.SeeWTO Appellate Body Report
1 335. The Final Rule thus burdens an entire itmgus service of a labeling requirement that
applies to only a fraction of meats sold in thetediStates.

There can be no constitutionally satisfactoryificsttion for upending the meat industry

in this way. Perhaps that is why AMS barely madeffort to come up with one.

* * *

6 In the beef industry, retail sales account fat jpne-third of domestic consumption, and

ground beef accounts for 40% of retail saleSeeNCBA, Beef Market at a Glance, 2-3,
available at http://www.beefusa.org/beefindustrystatistics.aspuypra at 19. In the pork
industry, retail also accounts for one-third of ®mmption, and bacon, sausage, and other ground
and processed products account for nearly 80%ales. SeelLeopold Center, Understanding
National Supply Chains: Fresh Cut Porlayvailable at http://www.leopold.iastate.edu/
sites/default/files/pubs-and-papers/2007-12-undadshg-national-food-supply-chains-fresh-
cut-pork.pdf; National Pork Board, The Pork Indystat a Glance, 20,available at
http://www.porkgateway.org/FileLibrary/PIGLibrary#Rerences/NPB%20Quick%20%20Facts
%20book.pdf. In other words, the Final Rule wiliply to less than 20% of the beef and less
than 7% of the pork consumed in the United Statesielniess, in fact, because these statistics
do not exclude all of the retail muscle cuts thalyrbe exempted because they are “processed,”
within the meaning of AMS’s regulations.
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Central Hudsomrequires a demonstration that the “fit betweengtnernment’s ends and
the means chosen to accomplish those ends iseasonable.Board of Trustees of State Univ.
of N.Y. v. Fox492 U.S. 469, 480 (1989) (internal quotation maakd citation omitted). The
Final Rule forces the industry to implement an ficefnt, economically irrational, trade-
restrictive, and consumer-unfriendly way of doingsiness. Because AMS'’s reasons for doing
So are as inadequate as they are incoherent, ifgaare likely to prevail on their claim that the
Final Rule violates the First Amendment.

B. The Final Rule Exceeds the Statutory Authority Ganted in the AMA.

Federal agencies must obey not only the Congditutbut also Congress: The APA
prevents agencies from promulgating rules “in egcef statutory jurisdiction, authority, or
limitations.” 5 U.S.C. 8§ 706(2)(C). “It is axiora that an administrative agency’s power to
promulgate legislative regulations is limited te thuthority delegated by Congres€88bwen v.
Georgetown Univ. Hosps488 U.S. 204, 208 (1988).

The Final Rule exceeds AMS'’s statutory authoritger the AMA in two respects. First,
the Rule contravenes statutory limitations thahdbpermit country-of-origin information to be
conveyed through labels that detail each individor@duction step, from birth to raising to
slaughter. Second, the Final Rule’s bar on comhmggextends beyond the limited authority
Congress granted AMS to regulate product labelim$tgad dictating how meat is processed and
packaged in the first instance. For each of theasons, the Final Rule will likely be vacated.

1. The AMA Does Not Permit Point-of-Processing Lalis.

The Final Rule requires that COOL labels specihere an animal was born, raised, and
slaughtered. But the plain language, the structamd the history of the AMA all demonstrate

that the statute does not permit point-of-procegsdesignations.
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Beginning at the beginning—with the text—the AM#opides that retailers shall inform
consumers of “the country of origin” of covered cuoodities, not the country where each
individual step in the production process occurrédJ.S.C. § 1638a(a)(1). Nor can “country of
origin” mean “countries of birth, raising, and gigater.” That much is clear from Congress’s
definition of the country of origin for Categoryr@eat, which is derived from animals imported
for immediate slaughter. For that meat, the retdithall designate the origin . . . as—(i) the
country from which the animal was imported; and ¢ine United States’—period. Id.

8§ 1638a(a)(2)(C). Congress’s use of the manddigmgll” shows that this provision applies
even if an animal was born or raised in a counthgothan the one from which it is ultimately
imported to the United StateSee, e.g., Ass’n of Civilian Technicians, Mont.@apter No. 29

v. FLRA 22 F.3d 1150, 1153 (D.C. Cir. 1994) (“The worddhl’ generally indicates a command
that admits of no discretion on the part of a peinsstructed to carry out the directive.”). Intha
event, the animal’s “country of origin” has nothitg do with where it was born or raised.
Instead, Congress defined its origin as two placdg—the country from which it was imported
and the United States. The statute therefore cmgspermit retailers to provide origin
information for this meat broken out by individyadoductions steps because details regarding
where the animal was born and raised may contrétecstatutory definition.

The same conclusion flows from the provision concegy animals that qualify as
exclusively of U.S. origin—so-called Category A meaongress provided that retailers may
use a U.S.-only label for animals born, raised, gladghtered in the United Statasfor animals
“present in the United States on or before July2®8.” 7 U.S.C. § 1638a(a)(2)(A)(iii). Given
the latter category, Congress at the time it edatte statute could not have intended origin

information to be conveyed through production-stigpails because an animal present in the
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United States before 2008 may not have been bomaised here. That would have made a
“born, raised, and slaughtered in the United Stdtdsel not just inaccurate, but affirmatively
deceptive—plainly an untenable interpretation.

The statutory language regarding Category D mehich is exclusively processed
outside the United States, likewise indicates fh@ht-of-processing labels are impermissible.
The statute specifies that the country of origin @ategory D meat is&‘ country’—in the
singular, rather than plural—“other than the Unittdtes.” 7 U.S.C. 8§ 1638a(a)(2)(D). That
language is significant because Congress tookinasther sections of the statute to specifically
authorize COOL designations listing multiple coiegrof origin. See, e.gid. § 1638a(a)(2)(B)

& (C). Had Congress intended to permit more thae country of origin for Category D meat
“it likely would have used the plural . . . , a®iéds done in other . . . provisiondJhited States v.
Hayes 555 U.S. 415, 422 (2009¢e also, e.gHertz Corp. v. Friend559 U.S. 77, 93 (2010)
(emphasizing that the statutory term “place’ is thre singular, not the plural”’). Because
Congress did not do so, Category D meats can anlglieled with one country of origin. And
that is incompatible with a point-of-processingetie, since an animal may not be born, raised,
and slaughtered all in one place. Indeed, in apaecognition of this statutory limitation, the
Final Rule exempts Category D meat from the “BdRaised, and Slaughtered” labeling
requirement, and instead provides that the counttrgrigin shall be the single-country origin
declared to U.S. Customs when the products enteeednited States. 78 Fed. Reg. 31,369.

What goes for Category A, C, and D meat goes lfanaat: There is no reason to think
Congress intended to limit the prohibition on protin-step designations to meat from some
animals but not others. After all, “individual seos of a single statute should be construed

together,”Erlenbaugh v. United State409 U.S. 239, 244 (1972), especially when “onyg of
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the permissible meanings produces a substantieetettfiat is compatible with the rest of the
law,” United Savings Ass’n of Tex. v. Timbers of Inwoorke§t Associates, Ltd484 U.S. 365,
371 (1988). See also, e.gGustafson v. Alloyd Cp513 U.S. 561, 569 (1995) (“Although [the
statute] does not define what a prospectus ispesdnstruct us what a prospectus cannot be if
the Act is to be interpreted as a symmetrical astterent regulatory scheme, one in which the
operative words have a consistent meaning throughou

Consistency makes particular sense in the cordgéxt labeling program intended to
provide accurate information to consumers. Corgyoesild not have wanted the specificity of
COOL labels to vary based on the happenstance @aths&h an animal was imported for
immediate slaughter or imported and then raisedfligrin the United States before slaughter.
Nor could Congress have intended label contentrto dn whether an animal was present in the
United States on July 15, 2008, or not until JuBy 2008. See, e.g.Cellco P’ship v. FCC357
F.3d 88, 90 (D.C. Cir. 2004) (statute should beerpreted to “provide[] internal statutory
consistency” and “avoid[] absurd results”). Thudile Congress defined “country of origin”
differently for separate categories of meat, wiime categories encompassing an animal’'s
country of birth or raisingsee7 U.S.C. 8§ 1638a(a)(2)(A)(i) & (B), the statuteamfuage and
structure make clear that labels must not listitifermation by detailing each production step.

The statute’s history bolsters this conclusion. heWw AMS first proposed COOL
regulations in 2003, it sought to mandate detgieitt-of-processing labels for all meat because
it thought the statute required “Born, Raised, Stalightered” designation$§ee2003 Proposed
Rule, 68 Fed. Reg. 61,944. That proposed labalaiggeme ignited controversy, and Congress
postponed implementing the statute while it conedeamendments to the lawSeeCOOL

Report,supra at 1. And when Congress enacted the 2008 FalimtBejected AMS’s proposed
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point-of-processing labeling system. Rather theawvé the content of labels to the agency’'s
discretion, Congress specifically defined how tdedmine the country of origin for each
conceivable category of meaBee7 U.S.C. § 1638a(a)(2)(A)-(D). As noted above,deveral
of those categories Congress made clear that piiodwsteps concerning where the animal was
born and raised are irrelevant because the animalyn instead turns on other factors. The
history thus confirms what is plain from the statyttext: COOL labels must not specify each
point of processing, from birth to raising to slatey, because not every animal’s statutorily
defined “country of origin” includes those produattisteps.

Because Congress’s intent is clear, AMS was reduodollow it. See Chevron U.S.A.
Inc. v. Natural Resources Defense Council,,ld&7 U.S. 837, 842 (1984) (“If the intent of
Congress is clear, that is the end of the mattese€d also, e.gDavis County Solid Waste Mgmt.
v. U.S. EPA101 F.3d 1395, 1410 (D.C. Cir. 1996) (agenciesatchave “authority to ignore the
categories that Congress established”). But thalRule directly contradicts the statute. That
is most clear with respect to Category C meat. aRdabat thestatute compels retailers to
designate the origin of this meat as the countomfrwhich the animal was imported for
immediate slaughter and the United States. ButRile attempts to override that command,
instructing retailers that the label must instepdcey “the location of the three production

steps.” 78 Fed. Reg. 31,368-31,36%0r an animal born in one country, transferredriother,

! In an apparent effort to reduce the conflict with plain language of the statute, the Rule

provides that “the country of raising for animatspiorted for immediate slaughter . . . shall be
designated as the country from which they were meold” 78 Fed. Reg. 31,369. Putting to one
side the potential that this will mislead consumesgnce an animal can be raised elsewhere and
then briefly transported through a third countrgnir which it is imported for immediate
slaughter—the Rule still conflicts with the statig requiring retailers to specify the animal’s
place of birth as one of its countries of origin.
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and then imported to the United States for immedsiéughter, the Rule cannot be reconciled
with the statute: According to the Rule, all thmmuntries must be designated the country of
origin, whereas under the statute the origin “SHadl only two places: “the country from which
the animal was imported” and “the United State§”U.S.C. 8§ 1638a(a)(2)(C). This direct
conflict standing alone requires vacatur of theeRul

But the problems with the Rule go deeper still lisea as demonstrated above, the
statute’s text, structure, and history establiglt @ongress did not authorize point-of-processing
labels forany kind of meat. The Rule transgresses that statutoritation down the line,
mandating “Born, Raised, and Slaughtered” labelsafbanimals except (arbitrarily) those that
are not slaughtered in the United States but rathported as finished meat products. Because
the Final Rule violates the statute’s limits, ptais have demonstrated a likelihood of success
on their claim that the Rule must be set a&ide.

2. The Ban on Commingling Exceeds AMS’s Authority.

The COOL statute grants AMS authority to enact l&gns concerning how food is
labeled for marketing purposes, but it does not@mgp the agency to regulate how that food is

produced and packaged in the first place. Thbétmuse—in AMS’s own words—"the intent of

8 Even if AMS’s adoption of point-of-processing &b were a “permissible reading of the

authorizing statute”—which it is not—the agency ‘$hualso avoid acting arbitrarily or
capriciously in implementing its interpretationCSI Aviation Servs., Ine. DOT, 637 F.3d 408,
414 (D.C. Cir. 2011). The agency has not satisfieed duty here, given that a hodgepodge of
regulatory exemptions and loopholes will ensure tBarn, Raised, and Slaughtered” labels will
in many instances misinform, not educate, consumalgosit the origin of their foodSee suprat
20-21, andnfra at 33-34. To offer just one anomaly producedh®y Final Rule, meat derived
from an animal that was born and raised in Canadhthen slaughtered three weeks after
importation to the United States will be labeledofB in Canada, Raised and Slaughtered in
United States,%ee78 Fed. Reg. 31,368, while meat from an animalithhorn and raised in the
United States, exported to Canada to be slaughtaneithen imported as a finished product into
the United States will be labeled “Product of Canadee id.at 31,385. The agency does not
explain how this could possibly be a reasonablerpnetation of the COOL statute.
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the law . . . is to provide consumers with add@ilomformation on which to base their
purchasing decisions,” not to “provide a basisdddressing food safety.” 2009 Final Rule, 74
Fed. Reg. 2677see also, e.gid. at 2679 (“[T]he COOL program is neither a foodesgafor
traceability program, but rather a consumer infdroma program.”). Yet by barring
commingling, AMS has reached beyond the statutetge by regulating how meat can be
efficiently processed and then sold at ret&8kee Am. Library Ass’'n v. FC@06 F.3d 689, 698
(D.C. Cir. 2005) (observing that an agency’s poteeregulate “is limited to the scope of the
authority Congress has delegated to it"). The IFRale exceeds AMS’s power because it
dictates not just the contents of the label, betabntents of the package of meat itself.

As previously noted, the Final Rule’s bar on conghimg will dramatically alter how
meat is produced and packaged in the United Stadesthe production side, the commingling
ban will force processors to change how they segeegnimals and operate their plants. In
order to keep track of meat from animals with dé#f@ “Born, Raised, and Slaughtered”
heritages, processors and packers will need testtljair line processing, storage, transportation,
and distribution operations to handle each origitegory separatelySee78 Fed. Reg. 31,373
(recognizing that the commingling ban will have dbaupstream operational effects). And if
those costs prove prohibitive or if retailers amwilling to accept mixed-origin meat—as
commenters emphasized is likely to hapsae e.g.AMI Letter at 3-13—then the commingling
ban will effectively regulate trade flows by discaging the importation of foreign-born or
-raised livestock. On the retail side, retailerdl ¥or the first time in history be unable to
package meats from animals with different origiogether. Thus, although AMS previously

recognized that “[clommingling like products is anamercially viable practice that has been
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historically utilized by retailers,” 2009 Final Ryl74 Fed. Reg. 2670, the bar on commingling
will extend beyond labeling practices to govern hoeat can be sold to consumers.

But Congress did not give AMS authority to dicthtev to produce and package meat.
Nor may AMS expand its limited power to regulatbdis into power over processors’ and
retailers’ primary conduct in preparing food fotaié Indeed, USDA’s former General Counsel
previously recognized as much when he interprdtedstatute to expressly permit commingling
in a letter submitted to the House Agriculture Cadttee. Seeletter to Bob Goodlatte from
USDA General Counsel Mark Kesselman (May 9, 20@8a¢hed as Exhibit 12). As the agency
recognized in that letter, “[tlhere is no indicatianywhere in the [COOL] statute that it is
designed to govern the handling of livestock” or‘fiarce the segregated handling of animals
with varying geographical histories.ld. at 4. Thus, “[ijt would be inconsistent with th[e
overall purpose [of the AMA] to read into the statadditional mandates that would impose
economic inefficiencies and disrupt the orderlydarction, processing, and retailing of covered
commodities.” Id. That is exactly right. Because the agency ha® goo far in regulating how
meat is produced—and not just how it is labeled—Fieal Rule impermissibly “exceeds the
[agency’s] statutory authority. AT&T Corp. v. FCC323 F.3d 1081, 1082 (D.C. Cir. 2003).

C. The Final Rule Is Arbitrary and Capricious.

The APA also directs that a court should “holdawful and set aside agency action . . .
found to be arbitrary [or] capricious.” 5 U.S.C7@86(2). Courts must “undertake a substantial
inquiry into the facts underlying challenged ageactions,”Am. Trucking Ass’'ns, Inc. v. EPA
283 F.3d 355, 364 (D.C. Cir. 2002) (internal quotatmarks omitted), and avoid “rubber
stamp[ing] . . . administrative decisions that tlieem inconsistent with a statutory mandate or
that frustrate the congressional policy underlyangtatute.” NLRB v. Brown380 U.S. 278, 291

(1965). If an agency’s decision is not “foundedaoreasoned evaluation of the relevant factors,”
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it cannot stand.Marsh v. Or. Natural Res. Counc90 U.S. 360, 378 (198%ge also, e.g.
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Adtes. Co, 463 U.S. 29, 43 (1983) (court must
determine whether an agency action “was based @nsideration of the relevant factors and
whether there has been a clear error of judgmémtgrnal quotation marks omitted).

The Final Rule fails this review as well. AMSsgplanation for the Rule runs counter to
the evidence before the agency and imposes staggeosts on regulated entities with no upside
benefit. In addition, AMS unreasonably refusedi&tay implementation of the Rule until the
WTO determines whether the new regulations complly the United States’ trade obligations.
For these reasons, Plaintiffs are likely to sucaaethe merits of their APA claims.

1. AMS'’s Justifications for the Final Rule Contradict the
Evidence Before the Agency.

It is quintessentially arbitrary and capricious &r agency to impose crippling costs on
regulated entities for no reason at all. Yet thathat AMS has accomplished in the Final Rule.
The agency maintained that the commingling ban #wed “Born, Raised, and Slaughtered”
labeling requirement would “provide[] consumershwihore specific information” and “bring
the mandatory COOL requirements into compliancé WitS. international trade obligations,”
78 Fed. Reg. 31, 370. Neither justification ismuped by the evidenceSee State Farn¥63
U.S. at 43 (agency action qualifies as arbitrany eapricious when “[tjhe agency has . . . offered
an explanation for its decision that runs courdghe evidence before the agency”).

a. The Final Rule Will Not Provide Consumers with Acurate
Information on which to Base Their Purchasing Deci®ns.

Throughout the Final Rule, AMS emphasized that tl@sv labels would “provide
consumers with more specific information on whiclbase their purchasing decisions.” 78 Fed.
Reg. 31,368see also, e.gid. at 31,371jd. at 31,374jd. at 31,376. There is just one problem:

The labels will in many cases be inaccura$ee suprat 20-21, 30 n. 8. Among other things,
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the labels will sometimes omit a country where aimal was raised; state that the animal was
raised in the country from which it was importedemhthat is not accurate; or misleadingly
suggest that an animal was born, raised, and dlergghin a single country outside the United
States even if these production steps occurreduitipte countries, including the United States.
See id. Thus, the agency’s premise—that the labels via#riefit” consumers by arming them
“with information they need to make informed chai¢ad. at 31,375—qgets things backward.
The new rule will make consumers think they haveueatte information about meat origin even
when that information isnvrong Because the Rule “frustrate[s] the congressigaicy
underlying the statuteBrown, 380 U.S. at 291, it should be set aside.

b. The Final Rule Exacerbates, Rather Than Cureshe United
States’ WTO Violations.

AMS offered just one other rationale for the “BpRuaised, and Slaughtered” labels and
the bar on commingling: that these changes weressacy to “bring[] the United States into
compliance with its international trade obligations/8 Fed. Reg. 31,370. But the evidence
before the agency pointed overwhelmingly in theasige direction. The new regulations will
not only fail to cure the trade violation; they Witake it worse. No need to take our word for it:
Canada and Mexico, the complaining parties in th€OMlispute, weighed in during the
rulemaking process to explain that the new reguhatiwould “exacerbate the adverse impact of
the COOL Measure on bilateral trade” and so triggade penalties and retaliation. Mexico
Letter at 1;see alsoCanada Letter at 1-2 (same). Because the ageriese@dfno reasoned
response to these concerns, it cannot justify tle Bs a means to resolve these trade disputes.

The Final Rule exacerbates, rather than fixesdéieiencies in the COOL program. As
an initial matter, the Rule solidifies the AppedaBody’s conclusion that COOL creates

disincentives against handling imported livesto®TO Appellate Body Report  292. That is
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because the bar on commingling creates insurmolentedrordkeeping, segregation, and
processing difficulties for processors and retailatike. All the hassle and expense of
segregating meat from each conceivable “Born, Rlaiaad Slaughtered” configuration can be
avoided by simply rejecting imports and handlingyatomestic stock.

Nor does the Final Rule cure the disconnect betvwlee burden on upstream producers
and the accuracy and extent of information conveagembnsumersld. § 349. For one thing, the
new production-step labeling regime will affirmagly mislead consumers in some cases by
falsely stating where an animal was born or raiseé, supraat 20-21, 30 n. 8, 33-34—which
will give the WTO new cause to think that COOL I|ibare inaccurate SeeWTO Appellate
Body Report § 343 (noting concern with the accuraicOOL labels). For another, the Rule
arbitrarily exempts Category D meat from the “BorRaised, and Slaughtered” labels,
demonstrating that the burdens imposed by COOLnateeven-handed.See id.(identifying
differential treatment of Category D meat as proiadéc). In addition, the Rule leaves
untouched the broad exemptions for processed medt rmeat sold in food-service
establishments—which means that “a considerableggotion of . . . beef and pork” will
continue to “carry no COOL label at all.td. § 344. Finally, by ratcheting up the burden on
producers through increased segregation and reeepitkg costs, the Rule ensures that “the
informational requirements imposed on upstream’itieat will still be “disproportionate as
compared to the level of information communicatedansumers.’ld. | 347.

For these reasons, the Final Rule cannot be iptdn the ground that it brings the

United States into compliance with its internatilcoialigations.

* * *
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The Final Rule thus creates more problems thaolves—which is ultimately a low bar,
because the Final Rule solves no problems. AMfjcations for the Rule are at odds with
the evidence before the agency, and the Rule ikélyl be deemed arbitrary and capricidus.

2. AMS Arbitrarily Refused To Delay Implementation of the
Final Rule until the WTO Reviews It.

An agency “must respond in a reasoned mannerulenraking comments] that raise
significant problems.” Covad Commc’ns Co. v. FC@&50 F.3d 528, 550 (D.C. Cir. 2006)
(internal quotation marks omitted). Yet AMS unmasbly dismissed commenters’ concerns
that immediate implementation of the Final Rule Idoimpose enormous costs on regulated
entities that would all be for naught when the Wiides that the new regulations do not bring
the United States into compliance with its tradkgalbions.

Commenters requested that AMS delay implementatidhe regulations until the WTO
ruled on whether they cured the trade violatioiihiat made sense: if the WTO were to reject
the new regulations the agency would presumably havadopt yet another labeling system to
implement the COOL statute. Commenters explaitedl they should not be forced to incur
hundreds of millions of dollars in costs now, otdyface another round of crushing expenses in

the event the agency revisits the regulations #ftebVTO deems them noncompliant.

o AMS'’s inability to identify a benefit from the Rauthat is consistent with the evidence

before the agency demonstrates yet another reabgnttve Rule is arbitrary and capricious:
“serious flaw[s] undermine[d] [the agency’s costibfit] analysis.” Nat'l Ass'n of Home
Builders v. EPA682 F.3d 1032, 1040 (D.C. Cir. 2018ge also City of Portland v. ERAQO7
F.3d 706, 713 (D.C. Cir. 2007) (“[W]e will [not] lerate rules based on arbitrary and capricious
cost-benefit analyses”). The illusory consumerdbiénwhich AMS could not even quantifgee
supraat 16-18, cannot measure up to the Rule’s subatasusts, which AMS estimated could
clock in at $192.1 millionsee78 Fed. Reg. 31,381, and which are actually likelype much
higher. See, e.g AMI Comment Letter at 7-8 (estimating that cap@&apenditures could exceed
$572 million and that reductions in processing Cigaraand Mexican cattle and hogs could cost
$500 million); COOL Reportsupra at 29 (noting that if the United States doesawohply with

the WTO's ruling on COOL, “the damage claims coialll between $1 billion and $2 billion”).
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Against all this, the agency cryptically respondbdt “it would be impracticable and
contrary to the public interest to delay the effextdate of the rule beyond May 23, 2013.” 78
Fed. Reg. 31,378, That boilerplate invocation falls flat. As note@MS could barely scrape
together any consumer-benefit rationale for theeR8lee suprat 16-18. Moreover, the agency
all but admitted that there can be no public irdere implementing the new regulatioright
now, rather than after the WTO reviews them. The ageroncluded that any “incremental
economic benefits from the labeling of productiteps . . . likely will be comparatively small
relative to those already afforded by the 2009 CCORI rule,” id. at 31,377, which itself
offered only a “small” benefit accruing “mainly tbose consumers who desire country of origin
information,” 2009 Final Rule, 74 Fed. Reg. 2688.“comparatively small” benefit layered on
top of an already “small” benefit translates intal@vnright miniscule benefit—and one that
surely cannot justify imposing nearly $200 milliofif not more) in compliance costs
immediately, when those costs may prove unnecess$nyfurther WTO review.

Nor could the agency ward off WTO-approved retalya sanctions by making the Final
Rule effective immediately. After all, Canada daiexico made clear during the rulemaking that
they view the new regulations as even more prolienaad more likely to trigger retaliation
than the prior COOL program. According to Canatlhe proposed rule will increase the
discrimination against foreign livestock” and for&@anada . . . to pursue all available options

. under the WTO dispute settlement system,uding requesting compensation from the

United States or requesting authorization . .intpose retaliatory measures.” Canada Letter at

10 Because AMS has emphasized that the Final Ruleefiiective and mandatory

immediately,see, e.9.78 Fed. Reg. 31,370, it cannot now claim thaiddressed commenters’
concerns by authorizing a six-month “education antteach” period. In any event, that period
will not give the WTO sufficient time to review timew regulationsSeeNCBA Letter at 7.
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1-2. Mexico, too, emphasized that the new regutatileave the United States in violation of its
WTO commitments,” which “force[s] [Mexico] to pursuthe available mechanisms for
withdrawing trade benefits from the United Statelléxico Letter at 1.

In other words, AMS’s decision not to delay impkartation of the Final Rule makes it,
if anything, more—not less—Ilikely that our tradipgrtners will seek penalties. The agency has
invited the very result it aimed to prevent—thatat@da and Mexico could take action that
adversely affects U.S. interests (e.g., increasanffs on U.S. goods).” 78 Fed. Reg. 31,385.
That absurd outcome demonstrates that AMS dideasgtanably respond to commenters’ request
that the effective date of the Final Rule be stgyending WTO review.

* * *

Because Plaintiffs have shown a likelihood of ssscon their claims that the Final Rule
violates the First Amendment, exceeds AMS’s stayudmthority, and constitutes arbitrary and
capricious agency action, a preliminary injuncti®mvarranted.

. PLAINTIFFS’ MEMBERS WILL SUFFER IRREPARABLE HAR M IF THE
FINAL RULE IS NOT IMMEDIATELY ENJOINED.

Plaintiffs’ members will suffer irreparable harnm ithe absence of a preliminary
injunction. While this case is being litigatedaiRtiffs will have to comply with the Final Rule,
speak against their will, and change their busieesd substantial cost with no assurance that a
favorable ruling on the merits will remediate thejuries.

A. First Amendment Injury Constitutes Irreparable H arm.

“The loss of First Amendment freedoms, for evennimal periods of time,
unquestionably constitutes irreparable injuryElrod, 427 U.S. at 373. Plaintiffs have shown
that the Final Rule deprives their members of aiafale First Amendment freedom: the right to

choose the information that they convey—and docootvey—about their productsSee supra
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at 12-25. This injury began upon publication oé thinal Rule. Although AMS may be
conducting “education” and “outreach” until the esidNovember, the Final Rule states in no
uncertain terms that “[tjhe effective date of tihegulation is May 23, 2013, and the rule is
mandatory as of that date.” 78 Fed. Reg. 31,3#terefore, Plaintiffs’ members are required to
make new disclosures immediately. That is irrelpi@raarm undeElrod. See, e.g Amestoy92
F.3d at 72 (finding dairy manufacturers would kreparably harmed by milk-labeling law that
“require[d] them to speak when they would rathet'ypdR.J. Reynolds Tobacco Co. v. F8%3

F. Supp. 2d 36, 50-51 (D.D.C. 2011) (finding “madhan a sufficient showing of irreparable
harm” in tobacco companies’ First Amendment ch@éeto graphic-warning requirement).

B. Even Apart from Constitutional Harm, Plaintiffs’ Member Businesses Will
Be Irreparably Injured.

Plaintiffs” members will also face new financiaddhoperational burdens as a result of the
Final Rule that justify preliminary relief becaubey are “*both certain and great,” and “actual
and not theoretical.” Sottera, Inc. v. FDA627 F.3d 891, 898 (D.C. Cir. 2010) (quoting
Wisconsin Gas Co. v. FEREZ58 F.2d 669 (D.C. Cir. 1985)fee, e.gAm. Frozen Food Inst. v.
United States855 F. Supp. 388, 394 (CIT 1994) (packager wdaddirreparably injured by
country-of-origin labeling ruling requiring it t@mong other things, “re-engineer its inventory
management process to track the source of the alggstfrom delivery to packaging to ensure
that the various labels will correctly reflect tb@untries of origin for the vegetables”).

1. The Final Rule Will Cause Immediate IrreparableHarm to
Packers and Processors Who Rely on Commingling

AMS acknowledged in the Final Rule—and cannot ndispute—that the new
regulations will impose costs on packers and psmrssthat are “certain,” “great,” and “actual,”
Sottera 627 F.3d at 898.See78 Fed. Reg. 31,382 (“the companies most likelpacaffected”

include “packers and processorsig); at 31,373 (estimating ban on commingling would cost
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packers and processors $19 million to $76.3 million AMS predicted that these costs would
impose disproportionate burdens on businesses ‘thatently commingl[e] domestic and
foreign-origin cattle or hogsjd. at 31,384, and within this subset, the companiesylito bear
the highest costs were those “located nearer tweswf imported cattle and hogs,” and likely to
be “commingling to a greater extent than otheid,at 31,382.

Plaintiffs’ declarations demonstrate as much. ld3aCity Packing (DCP), a member of
Plaintiff AMI, is a small packer in Texas that dags upon cattle imported from Mexico and its
ability to commingle those animals with U.S.-boattle. SeeRubin Decl. 11 1, 4, 7. As DCP’s
President explains, “the direct and indirect co$tghe Final Rule] will be impossible for [DCP]
to bear financially.”Id. 7. About 40-50% of DCP’s supply comes from Mexiborn feeder
cattle raised in the United Statelgl. 4. Having to adopt a new segregated productioogss
for these cattle will require the company to buildw facilities and operate its plant less
efficiently. I1d. 1 9, 12-13. Staffing for the new lengthened potida process could cost over
$250,000 each yeand.  10. Because DCP cannot afford to absorb thesecosts, and will
have to pass them on to customers, DCP expeasstemers to begin demanding “Category A”
meat only. Id. 1 14. However, DCP cannot afford to make the switcCategory A because it
does not have a steady year-round supply of U.B-tattle. Id. § 15. Thus, the shift in demand
could lead DCP to lose half of its business antiques even force it to clos&ee idff 7-8, 15.

Packers along the Northern border are in a sirpiladicament. Agri-Beef, a member of

Plaintiff NAMA, is a family-owned company that opges a packing plant in Washington State.

11 AMS did not break out labeling costs by industegment.See78 Fed. Reg. 31,381,
table 4. Nor did it take into account that paclaesoften responsible for retail labelin§ee
National Pork Board, Today’'s Retail Meat Case, lalée at http://www.pork.org/filelibrary/
Niche/Meatcase%20study.pdf.
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MacDowell Decl. § 2. Because Washington is atleateficit” state, Agri-Beef relies heavily
on cattle imported from Canada during particulares of the yearld. 1 6-8. Thus, having the
ability to commingle imported cattle with domestuattle “allows [Agri Beef] to operate
efficiently throughout the year.1d. § 7. The Final Rule’s ban on commingling willderAgri-
Beef either to adopt a costly new segregated ptamuprocess requiring more than $2 million
in up-front capital costs and recurring annual adstiative, recordkeeping, and storage costs of
$25 million, id. 1Y 13-17, or to switch to processing only “Categatymeat, at a cost of $75-
100 million in working capitalid. 11 18-19. Whichever alternative it adopts, AgreBeill be

at a “tremendous disadvantage” relative to its cetitqrs and, even in the event of a favorable
ruling in this litigation, “would not be able togain any of the ground it lost.Id. { 21.

Agri Beef and Dallas City Packing are just twanwdre than 20 packers and processors in
border regions of the United States that will beniedliately and irreparably injured by the Final
Rule. AMI Letter, at 6. Their declarations shdvattthe immediate effect of the Final Rule is
not just a question of costs; it is a question afntn to financial and competitive viability that
cannot be restored by a favorable ruling.

2. The Final Rule Will Also Irreparably Injure Supp liers That Depend
on Imported Feeder Animals.

The burdens on packers and processors will extesdppliers of imported animals from
Mexico and Canada. These businesses will alsadgarably injured by the Final Rule. Cattle
feedyards in Texas that depend on imports of Mexfeader cattle are likely to be particularly
hard-hit. See generallyDeclaration of Ed Attebury (Attebury Decl.); Ded#ion of Andy
Rogers (Rogers Decl.); Declaration of Jim Peteesgi® Decl.).

For example, Alpha 3 Cattle Company, a memberlah®#f NCBA, is a feedyard that

imports over 38,000 head of Mexican feeder catilthe/ear. Attebury Decl. { 2. After the 2009
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Regulations were adopted, Alpha 3 was forced teepmtcdiscounts of $35 per head on its
Mexican-origin cattle, which caused it to lose o$érmillion. Id. Now, under the Final Rule,
Alpha 3 expects packers to demand even steepesuthisc or to stop buying Mexican-origin
cattle entirely.Id. § 10. Some of the packing plants it counts asoousts could also closdd.
These losses will affect Alpha 3 immediately beeaiuishas existing cattle inventory that it
purchased prior to the implementation of the FRale. Id. § 12. And, starting immediately, it
will face a competitive disadvantage and new cthgtscould result in the closure of its business.
Id. The declarations submitted for Rogers & Sons, lddd Runnells Peters Feedyard
substantiate the same threat of irreparable inj@&geRogers Decl. 11 2, 12; Peters Decl. § 12.

Pork operations dependent on imports face a gifhifeat of immediate and irreparable
harm. BK Pork, a member of Plaintiff NPPC’s lowfdiliate, raises pigs at five sites in the
Southwestern part of the state. Karwal Decl. 1BX Pork imports 75% of its livestock from
Canada.ld. 1 3. As BK Pork’s President explains in his destian, the company “will almost
certainly stop raising Canadian pigs” as a resulhe Final Rule and will “have to pay for more
expensive U.S.-born pigs” and likely see its ouphetrease “substantially.ld. 9. The result
is that BK Pork will be “in danger of having to sk or if [it is] able to survive, to close
particular sites or lay off personnel.ld.  10. And, because the Final Rule provides no
transition period, “the shock to [BK’s] businesdlwe abrupt and drasticld.  11.

3. The Final Rule Has Had an Immediate Effect on th North American

Meat Industry That Will Only Become More Pronounced Absent an
Injunction.

AMS will likely argue that a preliminary injunciois not necessary because the
“education and outreach program” is just an indivegy of reassuring regulated entities that the
government will not be conducting enforcement effaturing that time. AMS is hard pressed to

make that claim, considering that the Final Rujeesgedly emphasizes that the new regulations
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are “mandatory” as of May 23, 2013, and that théu@ation and outreach” period does not
“delay the effective date of the rule.” 78 FedgR®&1,369. Regulated entities cannot disregard a
mandatory federal regulation that is effective tighw based on an agency’s representation that
the rule will not be enforced for a short periodtioie—and even if they could, that would not
stave off irreparable harm in this case for twosogs. The first is that the “education and
outreach” period does not change what is occurnntpe industrytoday. SeeDeclaration of
Martin Unrau (Unrau Decl.); Declaration of Jerrylblmok (Holbrook Decl.) Animals are born

in spring. Right now, tens of thousands of calaes grazing in Canada, and the Canadian
livestock industry is entering into contracts tdl seese calves many months down the road,
when they are full-grown steers and heifers. Urdaal. 1 4-6. The meat from many of these
cattle will not reach consumers until next yeamhpes as late as the summaed. § 10. And
because the Final Rule will unquestionably be ifeafand in force at that point, Canadian
cattlemen are experiencing reduced demand from th&. customergow. Id. 1 6, 10. This
loss of demand, in turn, threatens to take theobotbut of the Canadian cattle market, as it
becomes flooded with Canadian-origin cattle th&eowtise would have been sold to entities in
the United Statesld. § 6. Suppliers and purchasers of these cattlenakéng operational and
contractual decisions for the next year, not thd fewv months, so the “education and outreach”
grace period, such as it is, is simply irrelevant.

The second problem with the “education and oatréassurance is that while AMS may
not be enforcing the rule, retailers are: Theydmmanding compliance with the Final Rule now.
SeeHolbrook Decl. 1 5. And that demand makes sen$4S Anaintains that the Final Rule is
currently in effect and “mandatory.” 78 Fed. R&34.,370. The Final Rule does not vanish

simply because AMS has decided to conduct “outretmha few months as regulated entities
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work toward “100% compliance,id. at 31,369—which itself requires substantial leadet
before the outreach period concludes to make the negesgagrational changes, such as
building new segregation facilities. Because fetaimust be in full compliance after the
outreach period, they are demanding compliance frpstream producers right now.

% * *

Plaintiffs’ declarations demonstrate that the FiRale will have—and is having—an
immediate and devastating effect on packers, psoctesand producers. The declarations also
show that even if the Final Rule is later invalethtin this suit, the damage will be lasting.
Plaintiffs have therefore satisfied the elementraparable harmSee, e.g.Sottera 627 F.3d at
898 (finding of irreparable harm was “entirely reaable” where “[tjhe FDA'’s refusal to admit
[plaintiff's] products into the United States obugly destroyed the firm’s ability in the United
States to cover its costs for purchase or prodottidNat’l Ass’n of Mortg. Brokers v. Bd. of
Governors of the Fed. Reserve Sy33 F. Supp. 2d 151, 182 (D.D.C. 2011) (rule ispg new
compensation structure on mortgage industry woulgparably injure small mortgage
brokerages, who would have to lay off employeesvandld not be able to afford expenses).

1. THE OTHER PRELIMINARY INJUNCTION FACTORS FAVO R PLAINTIFES.
A. The Balance of the Equities Supports An Injuncton.

At the third step of the preliminary-injunctionste the Court “must balance the
competing claims of injury and must consider théeafon each party of the granting or
withholding of the requested relief.Winter, 555 U.S. at 24 (internal quotation marks omitted)
This balancing favors Plaintiffs because their merabloss of First Amendment freedoms and
other irreparable injuries easily outweigh the dmstAMS, which faces only a brief delay in
implementing the new requirements and can survivke meantime with the 2009 Regulations.

AMS’s potential arguments about the balance ofettpgities also are undermined by its adoption
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of measures that appear to (but do not) delay eefoent of the Final Rule, such as the six-
month “education and outreach” period and the allowves for meats that are currently in the
chain of commerce. As AMS implicitly acknowledgedadopting these measures, preserving
the status quo is a practical solution, and itstds government nothing.

B. An Injunction Is in the Public Interest.

“[E]nforcement of a potentially unconstitutionadw that would also have severe
economic effects is not in the public interestGordon v. Holder 826 F. Supp. 2d 279, 297
(D.D.C. 2011),affd, 2013 WL 3239742, at *9 (D.C. Cir. June 28, 2013). addition, “[t|he
public has an interest in federal agency compliantd its governing statute.” Bayer
HealthCare, LLC v. FDA2013 WL 1777481, at *8 (D.D.C. Apr. 17, 2013). cBase the Final
Rule violates the First Amendment, exceeds statwdathority, and is arbitrary and capricious,
the public interest weighs strongly in favor of iajunction against the Final Rule. Against all
this, AMS has not articulated any justifiable puabinterest in immediate enforcement. The
public-interest factor therefore weighs in Plaiistifavor.

CONCLUSION

For all of the foregoing reasons, Plaintiffs’ Mmtifor a Preliminary Injunction should be

granted.
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