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containing dealer identification and a description of the animal, prior to
selling or making available a random source dog or cat.'® Enforcement
provisions, which expressly incorporate the penalties provision of the
original Act and provide for subsequent violations and license revoca-
tions,? are detailed. The amendments also include a mandate for the Sec-

18 7 U.S.C. § 2158(b). Specifically, this section provides:

(b) Certification

(1) In general

A dealer may not sell, provide, or make available to any individual or entity a random
source dog or cat unless such dealer provides the recipient with a valid certification
that meets the requirements of paragraph (2) and indicates compliance with subsec-
tion (a) of this section.

(2) Requirements

A valid certification shall contain—

(A) the name, address, and Departiment of Agriculture license or registration number
(if such number exists} of the dealer;

(B) the name, address, Department of Agriculture license or registration number (if
such number exists), and the signature of the recipient of the dog or cat;

(C) a description of the dog or cat being provided that shall include—

(i) the species and breed or type of such;

(i) the sex of such;

(iii) the date of birth (if known) of such;

(iv) the color and any distinctive marking of such; and

(v) any other information that the Secretary by regulation shall determine to be
appropriate;

(D) the name and address of the person, pound, or shelter from which the dog or cat
was urchased or otherwise acquired by the dealer, and an assurance that such person,
pound, or shelter was notified that such dog or cat may be used for research or educa-
tional purposes;

(E) the date of the purchase or acquisition referred to in subparagraph (D);

(F} a statement by the pound or shelter (if the dealer acquired the dog or cat from
such) that it satisfied the requirements of subsection (b) of this section; and

(G) any other information that the Secretary of Agriculture by regulation shall deter-
mine appropriate.

(3) Records

The original certification required under paragraph (1) shall accompany the shipment
of a dog or cat to be sold, provided, or otherwise made available by the dealer, and
shall be kept and maintained by the research facility for a period of at least one year
for enforcement purposes. The dealer shall retain one copy of the certification pro-
vided under this paragraph for a period of at least one year for enforcement purposes.
(4) Transfers

In instances where one research facility transfers animals to another research facility
a copy of the certificate must accompany such transfer.

(56) Mcodification

Certification requirements may be modified to reflect technological advances in iden-
tification techniques, such as microchip technology, if the Secretary determines that
adequate information such as described in this section, will be collected, transferred,
and maintained through such technology.

19 7 US.C. § 2158(c). Specifically, the section provides:

(¢) Enforcement

(1) In general

Dealers who fail to act according to the requirements of this section or who
include false information in the certification required under subsection (b) of this
section, shall be subject to the penalties provided for under section 2149 of this title.
(2) Subsequent violations
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purpose of the extended?? holding period is to provide the dog or cat am-
ple opportunity to be reclaimed by its original companion or to be adopted
by new companions.24

According to the language of the holding period section, only an en-
tity must comply with the extended holding period.?® The section also
spells out precisely what constitutes an “entity.”2¢6 What is not made ex-
pressly clear from the stated language of the holding period requirement
section is, first, whether the extended five day holding period applies to all
dogs and cats held by the entity, rather than just to the dogs or cats that
that entity sells to dealers, and second, what specifically constitutes a
“dealer” under the section. These are two of the disputes polarizing the
proponents and opponents of pound seizure.2” Also, as is shown below,28
these are two areas answered, albeit incorrectly, by the USDA regulations.

III. Tue USDA REGULATIONS TO IMPLEMENT THE PeET THEFT ACT

The 1990 amendments to the Act state that: Not later than 180 days after
November 28, 1990, the Secretary shall promulgate regulations to carry out this
section.2?

Despite this statutory mandate, the USDA did not publish its pro-
posed rules until November 15, 1991,30 and the final regulations were not
published until July 22, 1993.3! The final regulations went into effect on
August 23, 1993.32 Though it is unclear why the regulations were delayed,
the effect of the delay, like the final regulations themselves, appears to be
a thwarting of Congress’ intent in promulgating the amendments. Pending
USDA'’s action, entities continued to sell animals to dealers without com-
plying with Congress’ extended holding period.

The USDA’s regulations similarly disregard the congressional man-
date. The regulations supply a definition of “pound or shelter”33 and set
forth rules concerning records and recordkeeping.3* The regulations also
detail certification requirements, which include the provisions that the five

23 Most pounds and shelters hold unwanted animals for three days prior to selling or
euthanizing the animals.

24 7U.8.C. § 2158(a)(1).

25 7 1U.8.C. § 2158(a)(D).

26 7 U.S.C. § 2158(a)(2).

27 See Section IV, infra.

28 Id.

29 7 U.S.C. § 2168(d).

30 56 Fed. Reg. 57,991 (November 15, 1991) .

31 58 Fed. Reg. 39,124 (July 22, 1993), amending 9 C.F.R. Parts 1 and 2, effective August
23, 1993.

32 Id. at 39,125.

3 The section provides:

Pound or shelter means a facility that accepts and/or seizes animals fer the purpose

of caring for them, placing them through adoption, or carrying out law enforcement,

whether or not the facility is operated for profit. 9 C.F.R. § 1.1, reproduced at 58 Fed.

Reg. 39,124, 39,129 (July 22, 1993).

34 The various provisions state:

§ 2.35 Recordkeeping requirements.
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day holding period include one Saturday and exclude the date of acquisi-
tion and transit time, that only the animals which will be sold or provided
to dealers are subject to the extended holding period, and that “entity,” as
defined by the regulations, includes, among others, only those research
facilities which are licensed as dealers.36

(e) One copy of the record containing the information required by paragraphs (b) and
(¢) of this section shall accompany each shipment of any live dog or cat sold or other-
wise disposed of by a research facility; Provided, however, That, except as provided
in § 2.133 of this part, information that indicates the source and date of acquisition of
any dog or cat need not appear on the copy of the record accompanying the shiprent.
9 CF.R. §235.
§ 2.38 Miscellaneous.
(k)(4) Each research facility shall coinply with the regulations set forth in § 2.133 of
subpart I of this part.
9 C.F.R. § 2.38.
§ 2.75 Records: Dealers and exhibitors.
(a)(4) ... One copy of the record containing the information required by paragraph
(a)(1) of this section shall accompany each shipment of any dog or cat khowever, that,
except as provided in § 2.133 (b) of this part for dealers, information that indicates
the source and date of acquisition of a dog or cat need not appear on the copy of the
record accompanying the shipment 9 C.F.R. § 2.75.
35 The section provides:
§ 2.133 Certification for random source dogs and cats.
(a) Each of the entities listed in paragraphs (2)(I) through (a)(3) of this section that
acquire any live dog or cat shall, before selling or providing the live dog or cat to a
dealer, hold and care for the dog or cat for a period of not less than 5 full days after
acquiring the animal, not including the date of acquisition and excluding time in
transit. This holding period shall include at least one Saturday. The provisions of this
paragraph apply to:
(1) Each pound or shelter owned and operated by a State, county, or city;
(2) Each private pound or shelter establislied for the purpose of caring for animals,
such as a humane society, or other organization that is under contract with a State,
county, or city, that operates as a pound or shelter, and that releases animals on a
voluntary basis; and
(3) Each research facility licensed by USDA as a dealer.
(b) A dealer shall not sell, provide, or make available to any person a live randoin
source dog or cat unless the dealer provides the recipient of the dog or cat with
certification that contains the following information:
(1) The name, address, USDA license number, and signature of the dealer;
(2) The name, address, USDA license or registration number, if such number exists,
and signature of the recipient of the dog or cat;
(3) A description of each dog o~ cat being sold, provided, or made available that shall
include:
(i) The species and breed or type (for mixed breeds, estimate the two dominant
breeds or types);
(i) The sex;
(iii) The date of birth or, if unknown, then the approximate age;
(iv) The color and any distinctive markings; and
(v) The Official USDA-approved identification number of the animal. However, if the
certification is attached to a certificate provided by a prior dealer whicli contains the
required description, then only the official identification numbers are required,;
(4) The name and address of the person, pound, or shelter from which the dog or cat
was acquired by the dealer, and an assurance that the person, pound, or shelter was
notified that the dog or cat might be used for research or educational purposes;
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A. The Effective Date of the Amendments

Proponents of pound seizure argue that the pet theft amendments
were not in effect until August 23, 1993, the date that the final USDA regu-
lations went ‘into effect.#! This erroneous conclusion, however, results
from 2 misreading of the language of the Act.

The amendments themselves do not provide an effective date provi-
sion.42 Absent express reference to a specific effective date, legislation
becomes effective immediately upon passage.*® Hence, the 1990 amend-
ments went into effect when they were passed, November 28, 1990.

Proponents of pound seizure might argue, however, that the amend-
ments were not in effect until the USDA'’s final regulations went into effect
because of section 2154 of the Act, a section of the original Act which
specifically pertains to effective dates.# Although amendments to an act

41 See, e.g., correspondence from Harris County, Texas to the Houston Anmimal Rights
Team (April 9, 1992) (“[A representative of the USDA] advised ine that the proposals had not
been passed into law yet. . .. He assured me he would notify our organization as soon as the
proposals become law. At that time we will modify our program to continue to be in compli-
ance with the Pet Protection Act.”); (May 5, 1992) (“Upon approval of these regulations we
will have several options to consider. . .."). Representatives from the City of Houston,
Texas, also indicated that they did not believe that the amendinents were in effect absent the
finalization of the USDA’s regulations. (Personal conversation with the author.) This belief
helps explain why Houston stopped pound seizure on August 23, 1993, the day that the final
regulations took effect. But see City of San Bernardino, Interoffice Memorandum 9103-601
(March 8, 1991) (“The new law became effective on February 15, 1991. . ..").

42 7U.8.C. §§ 2158-2159.

43 SINGER, supra note 15 at § 33.06 (“A statute takes effect from the date of its passage
unless the time is fixed by constitution or statutory provision, or is otherwise provided in
the statute itself. The date of passage is the date of completion of the last act necessary to
fulfill the constitutional requirements and to give a bill the force and effect of law.”) (foot-
note omitted).

44 This section provides:

The regulations referred to in sections 2140 and 2143 of this title shall be prescribed

by the Secretary as soon as reasonable but not later than six months from August 24,

1966. Additions and amendments thereto may be prescribed from time to time as may

be necessary or advisable. Compliance by dealers with the provisions of this chapter

and such regulations shall commence ninety days after the promulgation of such reg-

ulations.Compliance by research facilities with the provisions of this chapter and
such regulations shall commence six months after the promulgation of such regula-
tions, except that the Secretary may grant extensions of time to research facilities
which do not comply with the standards prescribed by the Secretary pursuant to sec-
tion 2143 of this title provided that the Secretary determines that there is evidence
that the research facilities will meet such standards within a reasonable time.
Notwithstanding the other provisions of this section, compliance by intermediate han-
dlers, and carriers, and other persons with those provisions of this chapter, as
amended by the Animal Welfare Act Amendments of 1976, and those regulations
promulgated thereunder, which relate to actions of intermediate handlers and carri-
ers, shall commence 90 days after promulgation of regulations under section 2143 of
this title, as amended, with respect t0 intermediate handlers and carriers, and such
regulations shall be promulgated no later than § months after April 22, 1976; and com-
pliance by dealers, exhibitors, operators of auction sales, and research facilities with
other provisions of this chapter, as so amended, and the regulations thereunder, shall
commence upon the expiration of 90 days after April 22, 1876: Provided, however,
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Animal Welfare Act Amendments of 1976. The regulations referred to in
the 1990 amendments?? are not the regulations referenced in sections 2140
and 2143 or the regulations from the Animal Welfare Act Amendments of
1976. Since these are the only regulations referenced in section 2154, the
effective date of the 1990 amendments is not tied to the final USDA regula-
tions by this section.

Section 2154 is the only effective date section included within the
Animal Welfare Act. When Congress amended the Act in 1990, it did not
include an effective date section to govern the implementation of sections
2158 and 2159. Since it had originally included a section setting forth spe-
cific effective dates which were tied to specific regulations, yet remained
silent on the effective date of the amendments, the only conclusions which
can be reached are that Congress believed that section 2154 adequately
addressed the effective date issue or that it intended the 1990 amendments
to be immediately effective, thereby intentionally omitting an effective
date section which tied the effective date to the prescribing of
regulations.?0

If section 2154 were somehow to apply prospectively to the 1990
amendments, then the effective date of those amendments is tied to the
regulations referenced in sections 2140 and 2143. This conclusion seems
bizarre since the 1990 amendments would have been in effect since 1966
or 1976. Because of this anomalous consequence, rules of statutory con-
struction lead to the conclusion that Congress intended the effective date
of the amendments to be immediate and to be independent of the regula-
tions that the Secretary was ordered to promulgate.®! This result is but-
tressed by the fact that the amendments are specific enough to stand
alone, without the accompanying regulations.

4% 7 U.S.C. § 2158(d).

50 See SINGER, supra note 15, at § 33.06 (“A statute takes effect from the date of its
passage unless the time is fixed by constitution or statutory provision, or is otherwise pro-
vided in the statute itself. The date of passage is the date of completion of the last act
necessary to fulfill the constitutional requirements and to give a bill the force and effect of
law.”) (footnote omitted); see also, SINGER, supra note 45, at § 20.24 ("Where an act is
silent concerning the time when its operation as law begins, inost constitutions gpecify that
it shall become effective either a certain number of days after enactment, or on a particular
day, or when published and promulgated by the governor.”); Id. at § 22.35 (“The legislature
is presumed to know the prior construction of the original act or code and if previously
construed terms in the unamended sections are used in the amendment, it is indicated that
the legislature intended to adopt the prior construction of those terms. Some courts have
gone further and declared that it may be presumed that the iegislature intended to adopt the
prior construction of the unamended sections relating to the same subject matter merely
because it failed to amend those provisions.”) (footnotes omitted).

5l SinGER, Supra note 15, at § 45.12 (“It has been called a golden rule of statutory inter-
pretation that unreasonableness of the result produced by one among alternative possible
interpretations of a statute is reason for rejecting that interpretation in favor of another
which would produce a reasonable result. It is a ‘well established principle of statutory
interpretation that the law favors rational and sensible construction.” ... [A]n interpretation
which emasculates a provision of a statute is not preferred. . . .A construction resulting in
absurd consequences as well as unreasonableness will be avoided.”) (footnotes omitted).
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(f) The term “dealer” means any person who, in commerce, for compensation
or profit, delivers for transportation, or transports, except as a carrier, buys, or
sells, or negotiates the purchase or sale of, (1) any dog or other animal whether
alive or dead for research, teaching, exhibition, or use as a pet, or (2) any dog
for hunting, security, or breeding purposes, except that this term does not in-
clude—

(1) a retail pet store except such store which sells any animals to a research
facility, an exhibitor, or a dealer; or

(i) any person who does not sell, or negotiate the purchase or sale of any wild
animal, dog, or cat, and who derives no more than $600 gross income from the
sale of other animals during any calendar year.”>

A person buying animals for use in research or teaching is a dealer
under this broad definition. Thus, if a research facility is a person, buys
animals for compensation, and uses the animals for research or teaching,
it is a dealer under the broad definition set forth in the Act and used in the
1990 amendments. Though the clear language of this section implies that
all entities which sell animals to facilities for use in research or teaching
and all research facilities which buy animals for research or teaching are
dealers, for purposes of the Act, the USDA improperly interpreted this sec-
tion to reach its conclusion that many entities and research facilities are
not dealers as used in the 1990 amendments.

In applying the Act’s definition of “dealer,” the USDA first defined
“person,” used in the definition of “dealer,” by looking to a House of Rep-
resentatives Report:

The term “person” is limited to various private forms of business organizations.
It is, however, intended to include nonprofit or charitable institutions which
handle dogs and cats. It is not intended to include public agencies or political
subdivisions of State or municipal governments or their duly authorized agents.
It is the intent of the conferees that local or municipal dog pounds or animal
shelters shall not be required to obtain a license since these public agencies are
not a “person” within the meaning of section 2(a). . . .76

With this definition of “person,” the USDA concluded that public pounds
and shelters, entities under the amendments, and public research facilities
are not dealers under the Act's definition.””

7 7 U.S.C. § 2132(F).

76 Statement of Managers on the Part of the House accompanying H.R. Conr. Rep. No.
1848, 89th Cong., 2d Sess. 9 (1966), reprinted in 1866 U.S.C.C.A.N. 2649, 2652, quoted in
Letter from Richard L. Crawford to Chris S. Smith, supra note 70.

77 Specifically, the USDA concluded:

[L]ocal government pounds or shelters (municipal or county) are not “persons” under

the AWA and are, therefore, exempt for Hcensing as a “dealer.” . .. If a research

facility purchases animals from a city pound for resale, or to provide to some other

research facility, then they [sic] are acting as dealer [sic] and must be licensed as a

dealer.

EXCEPTION: a State University such as the University of Texas, is exempt from the

definition of “person” as indicated above and is, therefore, exempt form [sic] licensing

as a “dealer.” A non-State university, such as a private university, would be required to

be licensed as a dealer for such activity as they [sic] are not exempt from the defini-

tion of a “person.” ... A nongovernment research facility purchasing animals for
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The USDA’s erroneous conclusion, however, is, once again, a result of
an incorrect analysis of the statute and its legislative history and an im-
proper application of basic rules of statutory construction.”® First, the
statute itself includes a clear definition of “person”™

(a) The term “person” includes any individual, partnership, firm, joint stock
company, corperation, association, trust, estate, or other legal entity;”®

If Congress had intended to exclude the public entities singled out by
the USDA, it could easily have done so. Quite the contrary, Congress set-
tled on a clear, expansive definition of “person.”80 It is a basic rule of
statutory construction that statements in the legislative history cannot ab-
rogate the clear language in the statute itself 8! Thus, the language of the
definition provided in the statute prevails. The USDA should have em-
ployed this definition of “person;” applying this expansive definition would
have avoided the erroneous conclusion that public entities and research
facilities are not dealers and, hence, are exempted from the 1890
amendments.

Second, the definition of “person” quoted by the USDA represents the
House of Representatives' position, not the position of the Conference
committee. The Conference Report, on the other hand, reports that the
committee recommendation was “[t]hat the House recede from its disa-
greement to the amendment of the Senate and agree to the same with an

resale must be licensed as a dealer. ... A government research facility (State univer-

sity) purchasing animals for resale is exempt from licensing as a dealer. ... A regis-

tered research facility, that is not also licensed as a dealer, may obtain dogs or cats
from the city pound without the 5 day holding pericd being involved (They are not
dealers and the Pet Protection Act requires the pound to hold the animals for 5 days
only if they are sold to a dealer).

Richard L. Crawford, supra note 70, at 1-2.

78 Specifically, the USDA ignored simple rules of statutory construction which govern a
legislative definition section within a statute: “The definition of a term in the definitional
section of a statute controls the construction of that term wherever it appears throughout
the statute.” SINGER, supra note 45 at § 20.08 (footnote omitted); “When a legislature defines
the language it uses, its definition is binding upon the ¢ourt even though the definition does
not coincide with the ordinary meaning of the words. ... A court must follow a legislative
definition unless the necessity for a different one shall ‘clearly appear.” ” Id. at § 20.08 (foot-
notes omitted); “[Statutory) definitions establish meaning where the terms appear in that
same act. ... As a rule a definition which declares what a term means is binding upon the
court.” SINGER, supra note 15, at § 47.07 (footnotes omitted).

M 7US.C. § 2132(a).

80 Congress' definition employs the word “includes.” It has been held that choosing the
word “includes” reflects an intention to expand, rather than to limit, the coverage of the
term. SINGER, supra note 15 at § 47.07 ("A term whose statutory definition declares what it
‘includes’ is more susceptible to extension of meaning by construction than where the defi-
nition declares what a term ‘means.’ It has been said ‘the word “includes” is usually a term of
enlargement, and not of limitation. . . .It, therefore, conveys the conclusion that there are
other items includable, though not specifically enumerated. . . .'"”) (footmote omitted).
Hence, Congress’ chosen language shows that it intended a broad definition instead of the
narrow interpretation substituted by the USDA. '

81 Smnvger, supra note 15 at § 45.02 (*A basic rule of statutory construction is that the
clear and express language of a statute cannot be abrogated by statements in congressional
debates during a bill's enactment.”) (footnote omitted).
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