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I. INTRODUCTION l 

The National Grain and Feed Association's (NGFA) Arbitra
tion System is believed to be one of the oldest industry-based arbi
tration systems existing in this country. While it was formally 
established in 1901, it was created at the initial meeting of the 
Grain Dealers National Association (NGFA's original name) on 
November 9, 1896, in Chicago, Illinois. 

The Association's original constitution and bylaws contained 
the beginnings of an arbitration system, and the minutes of board 
meetings in the early years of the organization disclose that dis
putes were both mediated and arbitrated by the secretary and the 
board. On November 2, 1898, members at the annual meeting 
voted to establish a formal arbitration committee to formulate 
rules on arbitration. On October 3, 1901, the Arbitration Rules 
were formally adopted. The Arbitration System has operated con
tinuously since that time with various amendments to the Rules 
adopted over the years. A copy of the current Arbitration Rules is 
included as Appendix A. 

Closely related to the NGFA's Arbitration System are the 
Trade Rules, which facilitate trade between NGFA members and 
all firms in the grain, feed and processing industry. The Trade 
Rules apply to transactions between members unless the parties 
agree otherwise.2 Additionally, both members and nonmembers 
frequently make the Trade Rules applicable to transactions by spe
cifically referencing them in contracts. The initial set of Trade 
Rules, first adopted in 1902, were the Grain Trade Rules. Today, 
the Grain Trade Rules have been supplemented by Feed Trade 

• Counsel for Public Affairs/National Secretary, National Grain and Feed Association, 
Washington, D.C. 

1. Paper based on speech delivered by Mr. Barrett on November 2, 1991 in Atlanta, 
Georgia at the TwELFfH ANNUAL MEETING AND EDUCATIONAL CONFERENCE OF THE 
AMERICAN AGRICULTURAL LAW ASSOCIATION. 

2. The preambles to each set of the NGFA's Trade Rules (Grain, Feed and Barge Trade 
Rules and Barge Freight Trading Rules) provide that: "[a]1I Active members are free to 
agree upon any contractual provisions which they deem appropriate and these rules apply 
only to the extent that the parties to a contract have not altered the terms of the rules, or 
the contract is silent as to a matter dealt with by the pertinent rule." NATIONAL GRAIN 
AND FEED ASSOCIATION, TRADE RULES AND ARBITRATION RULES, 3, 15,23 (1991). 
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Rules (adopted in 1921) and the Barge Trade Rules (adopted in 
1964). The stand-alone Barge Freight Trading Rules (affreight
ment) were adopted in 1981 and are the most recent rules addi
tion. The NGFA's Trade Rules Committee reviews the rules each 
year to ensure that they continue to be current and relevant. 
Importantly, the rules are designed to reHect trade practices, not 
to create or establish them. 

The NGFA is a voluntary association of grain and feed firms. 
Membership is comprised of more than 1300 companies with over 
5000 facilities that store, handle, merchandise and process more 
than two-thirds of all U.S. Grains. The NGFA also has a network of 
more than forty affiliated State and Regional Grain and Feed 
Associations comprising over 10,000 member companies. 
Included in NGFA's membership are local country elevators, ter
minal elevators, feed mills and processing plants, export elevators, 
commodity brokers and grain merchants and others who provide 
products or services to the industry. NGFA's members comprise 
the largest sector of American agri-business.3 

II. ENFORCEABILITY OF ABRITRATION 

A. GENERALLY 

The enforceability of arbitration agreements is now well 
established under both federal and state law.4 The United States is 
also a signatory to two international agreements on arbitration 
which are of particular importance to firms engaging in cross-bor
der business with Mexico and Canada,5 

3. NATIONAL GRAIN AND FEED ASSOCIATION, 1991-92 DIRECTORY YEARBOOK, 337 
(1991) (containing the NGFA's Bylaws). The NGFA's Bylaws provide for five classes of 
membership in the Association, namely: Active Members, Associate Members, Honorary 
Members, Affiliated Association Members and Allied Members. Id. Only Active and 
Affiliated Association Members have the right to vote at all meetings of the Association. Id. 
While Allied Members do not have the right to vote, they do have the right to serve on 
arbitration committees and the Barge Freight Trading Rules Subcommittee of the Trade 
Rules Committee. Id. 

4. See 9 U.S.c. §§ 201-208 (1988). See also, The United States (Federal) Arbitration Act, 
9 U.S.C. §§ 1-307 (1988) (the federal law regarding arbitration). A majority of the states 
have adopted the provisions of the Uniform Arbitration Act, 9 U.L.A. 1 (West 1985 and 
Supp. 1991). Doubts concerning the scope of arbitration are generally resolved in favor of 
arbitration. See Moses H. Cone Mem. Hosp. v. Mercury Constr. Corp., 460 U.S. 1,24-25 
(1983); Independence Bank v. Erin Mechanical, 550 N.E.2d 198,200 (1988). 

5. The Convention on the Recognition and Enforcement ofForeign Arbitral Awards, 9 
U.S.c. §§ 201-208 (1988), governs arbitrations with Canadian firms. The Inter-American 
Convention on International Commercial Arbitration governs arbitrations with Mexican 
firms. See 9 U.S.c. § 305 (1988) (Mexico is also a signatory to the Convention on the 
Recognition of Foreign Arbitral Awards, but the Inter-American Convention would apply 
to transactions between American and Mexican firms.) See 9 U.S.c. § 305 (1988). 
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B.	 NGFA ARBITRATION 

Members of NGFA consent to arbitrate disputes with each 
other when they apply for membership in the Association. The 
NGFA's bylaws require that Active6 and Allied7 members are to 
comply with the Trade Rules8 (when applicable) and Arbitration 
Rules. The bylaws further require the expulsion of members who 
refuse to arbitrate a trade dispute with another member or fail to 
abide by a final arbitration decision.9 The right of NGFA to expel 
a member for refusal to abide by an arbitration award was estab
lished early in the Association's history.lo 

C.	 NGFA ARBITRATION JURISDICTION 

The NGFA Arbitration Rules set forth the basis for jurisdiction 
over disputes filed with NGFA. The Arbitration System is always 
operational and is governed by procedures that ensure fairness for 
all types and sizes of companies. As noted previously, arbitration is 
mandatory for NGFA members involved in trade disputes with 
another Active or Allied member of the Association. However, 
NGFA's Arbitration System is also available for resolving disputes 
with nonmembers. Use of the Arbitration System in disputes 
between members and nonmembers can occur in one of three 
ways: 

1.	 The contract between the NGFA member and non
member can include a clause that requires arbitration 

6. "An Active Member shall be any individual or firm engaged in the warehousing, 
processing, manufacturing, merchandising, or distribution of grain or feed, or feed 
ingredients, and whose membership in this corporation is independent of his membership 
in any other organization." NATIONAL GRAIN AND FEED ASSOCIATION BYLAWS, Art. II, 
§ 2(a). 

7. "An Allied member shall be any individual or firm which sells or leases barge freight 
to the grain industry, provided that no individual or firm which is eligible to be an active 
member may be an Allied member." BYLAWS supra note 6, Art. II, § 2(e). 

8. In the case of Active members, the provisions of the Grain, Feed and Barge Trade 
Rules are applicable to transactions with other Active members "unless otherwise and 
specifically agreed to at the time of the trade, or subsequent thereto." See NATIONAL 
GRAIN AND FEED AsSOCIATION, supra note 2, at 3,15,23 (containing the Preambles of the 
NGFA Grain, Feed and Barge trade rules). Similarly, the Preamble to the Barge Freight 
Trading Rules provides they are applicable to all transactions between or among Active and 
Allied members "unless otherwise and specifically agreed to at the time of the trade, or 
subsequent thereto." Importantly, members may agree upon any contractual provisions 
which they deem appropriate. 

9. "Neglect after written request by the Secretary of the Association, or refusal to 
submit to arbitration the subject matter of any controversy with another Member or failure 
to comply with the award of an Arbitration Committee, shall be deemed uncommercial 
conduct, and grounds for expulsion from membership of this Association." BYLAWS, supra 
note 6, Art. IX, § 2(b). 

10. See The Paddock Hodge Co. v. Grain Dealers' Nat'l Assoc., 18 Ohio App. 66 (1921); 
see generally 6 AM. JUR. 2d Associations and Clubs § 32 (1963 & Supp. 1991). 
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of disputes through the NGFA. Under Section 3(aX2) 
of the Arbitration Rules, the parties are deemed to 
have consented to arbitration. Of course, in some 
instances a party might have to obtain a court order 
to force arbitration.11 

2.	 The NGFA member and the nonmember can consent 
to have NGFA arbitrate the dispute after it arises, 
even though the contract between the parties does 
not require arbitration. 

3.	 A court can order that a case between an NGFA 
member and nonmember be arbitrated through the 
NGFA. Normally a court will not order arbitration 
unless an arbitration clause of some sort was con
tained in the underlying contract.12 Of course, if the 
contract contains even a broad, nonspecific arbitra
tion clause, it is quite reasonable for a party to urge 
that NGFA's Arbitration System be used if one or 
both parties are NGFA members and the dispute 
involves an issue related to the grain or feed business. 

Importantly, the NGFA does not arbitrate disputes involving 
solely nonmember firms, even if both contractually agree to use 
the Arbitration System. In 1990, NGFA developed a sample grain 
purchase contract as a model for use between grain companies 
and producers which contains the following arbitration clause: 

11. A number of cases have been arbitrated by the NGFA after one of the parties 
obtained a court order. See, e.g., The Bunge Corporation v. Tucker, NGFA Arbitration Case 
No. 1517 (May 28, 1975). Section 3(d) of the Arbitration Rules expressly provides for 
arbitration between a member and nonmember after issuance of a court order. See 
NATIONAL GRAIN AND FEED ASSOCIATION, TRADE RULES AND ARBITRATION RULES, § 3(d) 
(Appendix A) [hereinafter ARBITRATION RULES]. 

12. Some state laws now require arbitration clauses to be inserted in agricultural 
contracts under certain circumstances. Minnesota law provides that contracts involving 
agricultural commodities "must contain language providing for resolution of contract 
disputes by either mediation or arbitration." MINN. STAT. ANN. §§ 17.90-91 (1990) 
(emphasis added). The term "agricultural commodity" is broadly defined in the statute and 
appears to apply to both the purchase and sale of agricultural commodities by "a person 
who in the ordinary course of business buys agricultural commodities grown or raised" in 
Minnesota, "or who contracts with a producer to raise agricultural commodities" in 
Minnesota. [d. Arkansas now provides for a statutory form of notice of mandatory 
arbitration for disputes over "defective agricultural seed." ARK. CODE ANN. § 2-23-102 
(Supp. 1991). If a buyer of agricultural seed provides the statutory notice, then, "within ten 
(10) days after the alleged defect or violation becomes apparent," the aggrieved buyer must 
file a complaint with the Director of the Arkansas State Plant Board. [d. The Director of 
the Arkansas Plant Board then refers the complaint to an arbitration committee composed 
of persons set forth by law. ARK. CODE ANN. §§ 2-23-104, 105 (Michie Supp. 1991); see also 
IDAHO CODE § 22-436 (Bobbs-MerrillI988 & Supp. 1991). Quite frankly, the Arkansas law 
seems to primarily be a trap for the unwary buyer who fails to submit his arbitration 
complaint within the ten (10) day period and, thus, loses his right to litigate or arbitrate his 
claim. 
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ARBITRAnON: The parties to this contract agree that the 
sole remedy for resolution of any and all disagreements or 
disputes arising under this contract shall be through arbi
tration proceedings before the National Grain and Feed 
Association (NGFA) under NGFA Arbitration Rules. The 
decision and award determined through such arbitration 
shall be final and binding upon the buyer and seller. 
Judgment upon the arbitration award may be entered 
and enforced in any court having jurisdiction thereof.13 

Section 3(d) of the Arbitration Rules requires parties to file 
arbitration complaints within twelve months after the expiration 
date for performance of the contract or contracts involved in the 
dispute. 14 The time-bar rule for filing actions focuses on the time 
period during which performance could have occurred rather 
than actual performance of the contract(s). 

III. MECHANICS OF NGFA ARBITRATION 

A. COMMENCING A CASE 

Filing a case with NGFA for arbitration is rather simple. The 
party desiring to arbitrate files a complaint, which can be in the 
form of a letter, with the National Secretary. Section 5(a) of the 
Arbitration Rules merely requires that the claimant state the 
nature of the dispute, the defendant's complete name and address, 
applicable contract numbers, date of the incident giving rise to the 
dispute, and the amount of damages being claimed. 

Once the NGFA receives an arbitration complaint, it is first 

13. NATIONAL GRAIN AND FEED ASSOCIATION, SAMPLE GRAIN PURCHASE CONTRACT 
No.1 (August 1990); NATIONAL GRAIN AND FEED ASSOCIATION, SAMPLE GRAIN PURCHASE 
CONFIRMATION MEMORANDUM NO.2 (August 1990). The arbitration clause is, of course, 
also appropriate for use in contracts between commercial entities involved in domestic 
trades. Increasingly, the NGFA's Trade Rules and Arbitration Rules are referred to in 
contracts involving cross·border movements of grain and feed to Canada and Mexico. The 
United States, Canada and Mexico are signatories to The United Nations Convention on 
Contracts for the International Sale ofGoods which requires an express provision excluding 
its applicability for a contract not to be governed by its provisions. See 52 Fed. Reg. 6262 
(1987) (official publication). Parties involved in cross·border movements in North America 
should familiarize themselves with the provisions of the Convention and include 
appropriate provisions in their contracts. 

14. Section 3(d) of the Arbitration Rules (Appendix A) also provides that when a case is 
being arbitrated between a member and nonmember "pursuant to court order, the 
complaint must be filed with the National Secretary by either or both parties within 30 days 
of issuance of court order." ARBITRATION RULES, supra note 11, § 3(d). Since members 
agree to arbitrate disputes with each other by becoming members of the NGFA, a court 
order is not ordinarily necessary to initiate an arbitration between members. Of course, if a 
member were a debtor in a bankruptcy case, a court order granting relief from the 
automatic stay provisions of 11 U.S.c. § 362 may be required in order for the plaintiff to file 
the complaint with the NGFA initiating the arbitration against the defendant·debtor. 
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determined whether at least one of the parties is an NGFA mem
ber. If so, an arbitration contract is then prepared by the National 
Secretary for execution by both parties to the dispute. 15 Once a 
case is accepted into the system, no distinction is made between 
member and nonmember 6.rms. 

B. PROCESSING OF ARBITRATION CASES 

All papers and pleadings relating to an arbitration case are 
6.led by the parties with the National Secretary, who then sends 
copies to the other party or parties in the case by certilied mail. 16 
Time periods for responding to matters commence on the date a 
party receives notice from the National Secretary. Section 6 of the 
Arbitration Rules contains instructions to parties on preparing 
their cases for consideration.17 

Once both parties have executed the arbitration contract, the 
National Secretary notilies the plaintiff to 6.le its 6.rst argument. 
Thereafter, the defendant is notilied to 6.le its answer including 
any counterclaim or cross-complaint based on the same transac
tion. A rebuttal and surrebuttal are also permitted to be 6.led. A 
party may be held in default for failure to 6.le arbitration papers in 
accordance with the time schedules contained in the rules which 
range from ten to twenty days.18 The National Secretary may 
grant limited extensions of certain time limits. However, requests 
for extension must be made prior to expiration of the stated time 
period.19 

As is the case with most arbitration systems, no formal rules 
for discovery are contained in the NGFA's Arbitration Rules. The 
general purpose of arbitration is to provide a fair, cost-effective 
and timely way to resolve disputes. Formal discovery procedures 
would likely lengthen the process considerably. While discovery is 
not provided for in the rules, a party is not prohibited from seek
ing informal discovery. An adverse party's refusal to comply with 
a reasonable request would probably show up as part of the 
requesting party's case and might lead the arbitrators to believe 

15. See Appendix B (an Arbitration Contract). 
16. ARBITRATION RULES, supra note 11, § 5. 
17. [d. § 6. 
lB. The authority to enter default judgments is exercised by the National Secretary. 

While it is rarely necessary, default judgment was entered in favor of a plaintiff when the 
defendant failed to 6.Ie a timely answer to the plaintiff's first argument in a case. Both 
parties had signed the Contract for Arbitration and the defendant was represented by 
counsel. See AGRI Indus., Inc. v. Independent Grain Dealers, NGFA Arbitration Case No. 
1593 (Oct. 2B, 1982). 

19. See ARBITRATION RULES, supra note 11, § 7(h). 
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that the adverse party is trying to hide something. On the other 
hand, unreasonable requests might backfire upon the requesting 
party. NGFA's experience has been that parties recognize the rea
sons for lack of discovery rules in arbitration and rarely seek dis
covery, whether formal or informal. 

C.	 PROCEDURE FOR DECIDING CASES AND ApPOINTMENT 

OF ARBITRATORS 

Once all papers in a case have been filed with the National 
Secretary, a three-member National Arbitration Committee is 
selected by the National Secretary and approved by the NGFA 
President.20 Toe arbitrators should be NGFA members and must 
be commercially disinterested with respect to the particular dis
pute.21 Great care is taken to choose a balanced panel of persons 
who have expertise in the issues involved in the particular case. 
The arbitrators serve voluntarily, without compensation. By 
donating their time and talents in such service, the arbitrators 
keep the costs of arbitration to a minimum.22 Generally, the chair
man of the arbitration committee is a person who has served as an 
arbitrator in the past. 

The parties have five days after receipt of notice of the mem
bers of the National Arbitration Committee to challenge the 
appointment of any arbitrator "for prejudicial or other causes." 
The National Secretary rules on such challenges and replaces the 
committee member if the challenge is found to be valid.23 

Arbitration committees handle the vast majority of the cases 
by simply reviewing the written materials submitted by the par
ties. Each arbitrator is sent the complete file of the case. Gener

20. See id. ~ 4(a). 
21. See id. ~ 4(b). 
22. See id. ~ 4(a) and (b). 
23. See id. ~ 8(a). Each challenge to the appointment of a member of an arbitration 

committee is carefully considered, and the National Secretary sometimes replaces an 
arbitrator to avoid even the appearance of impropriety or unfairness. Actual prejudice on 
the part of an arbitrator is rarely alleged or found likely to exist. The most frequent 
challenge takes the form an allegation that a particular arbitrator might not be objective 
because his employer is the competitor of a party. However, the Arbitration Rules 
contemplate that competitors may be appointed to arbitration committees. Section 4(b) of 
the Arbitration Rules provides that arbitrators are to be "experienced in the type of trade 
involved" and "should be commercially disinterested with respect to the particular 
dispute." [d. ~ 4(b). As a practical matter, almost everyone in the grain, feed and 
processing industry is an actual or potential competitor of every other firm. Thus, the mere 
fact that an arbitrator is employed by a competitor of a party is not ordinarily a sufficient 
"cause" to replace such arbitrator. It has been NGFA's experience that potential arbitrators 
carefully consider whether it would be appropriate to serve as such when contacted about 
accepting appointment to a particular arbitration committee. Likewise, the National 
Secretary reviews each arbitration file to identify any conflicts of interest that would not be 
apparent by simply identifying the parties and the issues. 
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ally, the chairman will hold one Or more conference calls in which 
the arbitrators will discuss the case and reach a final decision. One 
person, usually the chairman, will prepare a written opinion con
taining the decision, which must be signed by each member of the 
committee. If a finding is not unanimous, the dissenter usually will 
write a minority opinion. Each party is notified of the decision by 
certified mail. 

The parties have the right to request an oral hearing on their 
case. An official stenographic record of the oral hearings is taken 
and is made part of the record of the case. However, such a 
request must be filed on or before the filing date of the defendant's 
surrebuttal.24 This ensures that persons contacted for service on a 
particular arbitration committee will know at the time of accept
ance that the case will require extra time, including travel to an 
oral hearing. Ordinarily, oral hearings are held at the NGFA's 
Washington, D.C. office. The party or parties requesting an oral 
hearing must pay the costs of the hearing. 

D.	 ARBITRATION PROCESS MOVES EXPEDITIOUSLY 

An arbitration case is scheduled to move forward on the fol
lowing time schedule: 

1.	 Plaintiff files claim with NGFA. 
2.	 NGFA prepares arbitration contract (usually on the 

day complaint is received) and mails to plaintiff for 
signature, then to defendant (each party has 15 days 
to return executed contract). 

3.	 Plaintiff files first argument (20 days). 
4.	 Defendant files answer (20 days). 
5.	 Plaintiff files rebuttal (10 days). 
6.	 Defendant files surrebuttal (10 days). 
7.	 Arbitration Committee selected and parties notified 

(10 days). 
8.	 Arbitration committee issues decision (30 days). 
Time from filing to decision (130 days).25 

24. See id. § 8(f). 
25. See ARBITRAnON RULES, supra note 11, §§ 5(a), (d), § 7. See also id. § 8(k) (provides 

that arbitrators "shall endeavor to make their report within thirty (30) days after receipt of 
final papers from the National Secretary."). The 3D-day rule set forth in Section 8(k) has 
been interpreted by the National Secretary to be a guideline for the arbitrators rather than 
a required time limit for making the report of the arbitrators' decision in a case. 
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E. ARBITRATION ApPEALS 

The parties to an arbitration case have fifteen days after 
receipt of notice of the National Arbitration Committee's decision 
to comply with the terms of the award or appeal the decision.26 

A party wishing to appeal files a notice of appeal within the 
fifteen-day period after being notified of the decision. Impor
tantly, the notice of appeal must be accompanied by a certified 
check for the amount of the original award made payable to the 
prevailing party. The check will be held by the National Secretary 
pending a final decision by the appeals committee appointed to 
consider the case.27 The notice of appeal should briefly state the 
reasons for the appeal. The appellant also must pay an appeal fee 
based on the amount in dispute but is not required to pay any ser
vice or filing fee. The appellee is sent a copy of the notice of 
appeal by the National Secretary and is permitted twenty days in 
which to file its answer. 

At this point, the National Secretary assembles the entire rec
ord of the case, including the transcript of any oral hearing. An 
index of the file is prepared so that the appeals committee mem
bers can easily locate various pleadings in the record. Importantly, 
no new evidence may be submitted on appeal, and arguments on 
appeal must be confined to the facts already contained in the 
record.28 

A National Arbitration Appeals Committee of five persons is 
then selected from a nine-member standing Arbitration Appeals 
Panel that is appointed annually by the NGFA President. Ordina
rily, the members of the panel are persons who have considerable 
experience in both arbitration and the industry. The chairman of 
the Arbitration Appeals Panel serves as the chairman of each 
National Arbitration Appeals Committee unless he or she has a 
conflict. Occasionally, a person is appointed as an "acting mem
ber" of the Arbitration Appeals Panel if necessary to avoid con
flicts which arise. The parties are given notice of the appeals 
committee members and have five days from receipt of notifica
tion to object to particular members of the committee for "preju
dicial or other causes."29 

The appellant then files its brief within ten days of the receipt 
of the record in the case (which usually takes the form of an index 

26. See id. § 8(k). 
27. Id. § 9(d). 
28. See id. § 9(a). 
29. Id. § 9(e). 
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of the file since the parties have already received a copy of all 
papers flied in the case). Thereafter, the appellee is given seven 
days after receiving the appellant's brief from the National Secre
tary in which to file its brief. 

Once the appellee's brief has been filed and the appeals com
mittee is supplied with copies, the committee proceeds to rule on 
the appeal. The appeals committee ordinarily will confer through 
one or more conference calls. Oral hearings may be requested by 
the parties, but a request for oral argument must be made no later 
than the filing of the appellee's answer.30 A written decision is 
prepared by the National Arbitration Appeals Committee and 
must be signed by each member of the committee. Majority and 
minority opinions may be prepared if the decision is not 
unanimous. 

Decisions of a National Arbitration Appeals Committee are 
final and binding upon the parties. The parties must comply with 
the decision of the appeals committee within fifteen days of 
receipt of the decision. If the original prevailing party also 
prevails on appeal, the certified check in the amount of the origi
nal award is forwarded to that party with notice of the decision. 

IV.	 STRING ARBITRATIONS, SPECIAL CIRCUMSTANCES 
AND OTHER ISSUES 

A. STRING TRADES 

Ordinarily, arbitration cases involve two parties with a con
tractual dispute. Occasionally, however, cases involve multiple 
parties with a multitude of claims, cross-complaints and counter
claims. The most frequent of these cases involve what the indus
try refers to as "string trades" or "paper trades." String trades 
involve subsequent purchase and sale of the same shipment occur
ring after formation of the original contract but before shipment is 
received by the final receiver. Thus, each party in the "string," 
except for the first and the last, is both a buyer and a seller. This 
practice is quite common in the domestic trade of grain moving by 
barge. The typical transaction may involve five or six companies 
in a barge shipment of grain which starts with a contract by the 
first seller for delivery to a gulf port location.31 While there are a 
number of parties and contracts, only one physical delivery of the 
grain will occur. The major contractual terms such as the quan

30. See id. § 9(h). 
31. For example, shipment r.o.b. New Orleans. 
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tity, quality and shipment period or delivery date should be the 
same. The price of grain in each contract obviously will vary, since 
the economic reason for the existence of the "string" is the change 
or anticipated change occurring in the market. 

The first problem these cases present is that the time limits for 
ordinary two-party cases are not always appropriate. Thus, Sec
tion 5(e) of the Arbitration Rules provides that the normal time 
limits may be altered to accommodate the arguments between the 
parties. 

Section 5(f) of the Arbitration Rules provides that the parties 
to the "string trade" may agree to permit exchange of arguments 
between the plaintiff and ultimate defendant on the theory that 
ultimate liability is being passed along the string. While this rule is 
sometimes invoked, parties are often reluctant to release others 
from the middle of a string because contractual terms between the 
various parties are not ordinarily identical and often contain differ
ent language on warranties and disclaimers, etc.32 Of course, if a 
party in the middle of a "string" turned out to be insolvent, the 
party in contractual privity with the insolvent party may very well 
be left holding the bag. 

B. COMPLEX CASES 

Occasionally, cases involve issues that require special han
dling. For example, in one recent three-party case, one of the par
ties sought discovery from a foreign corporation that was not a 
party to the arbitration proceeding. The arbitration case was held 
in abeyance while the one party successfully obtained a discovery 
order in a New York state court, which ordered the foreign corpo
ration to make several of its employees available for depositions on 
issues related to the arbitration case. 

Another example is where, as previously noted, arbitrators 
must be selected from the membership, which means that they 
are employees of member companies. It also means that many 
cases involve issues where knowledgeable nonattorneys serve as 
arbitrators. Obviously, the use of experts in the industry is one of 
the strengths of the system. Nevertheless, an attorney employee 
of a member firm is occasionally appointed to serve as a member 

32. This comment is based on the author's experience as NGFA's National Secretary in 
reviewing the files of arbitration cases and discussing these matters with parties. For 
example, in one case which was ultimately settled prior to the rendering of an arbitration 
decision, the contract between two of the parties provided for a different shipment period 
than the contracts of the other four parties in the string. 
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of an arbitration committee when, for example, complex warranty 
issues under the Uniform Commercial Code are being considered. 

C.	 DAMAGE AWARDS 

NGFA's Arbitration System was designed primarily to resolve 
contractual claims between parties in the grain and feed industry. 
Consequently, most of the arbitration decisions involve calculation 
of compensatory damages based upon a disputed agreement. 
However, the Arbitration Rules do not limit parties to compensa
tory damages, and occasionally a party will seek special damages 
including costs and attorney fees. 33 

Several conclusions can be drawn from part arbitration 
decisions. 

1.	 Arbitrators often do award interest on claims to the 
prevailing party based upon commercial interest 
rates in effect during the period since the dispute 
arose. Of course, if the party doesn't ask for interest, 
it probably won't be awarded. 

2.	 Occasionally, the prevailing party will be awarded 
attorney fees. These instances appear to be limited to 
situations where the arbitrators believe one party has 
taken an unreasonable position. Also, one of the 
advantages of arbitration is that a party does not need 
an attorney in order to arbitrate a dispute. Thus, arbi
trators are unlikely to award attorney fees to a pre
vailing party absent some special circumstance. 

3.	 Arbitrators do not award prevailing parties their arbi
tration service fees, since each party is expected to 
bear such costs as part of the arbitration process. 

4.	 Arbitrators award substantial compensatory damages 
when justilled. 

D.	 ADVANTAGES OF ARBITRATION 

Arbitration of disputes has a number of advantages including: 

1.	 it is easy to initiate and pursue; 

33. See, e.g., Kinsho Int'I Corp. v. A.R. Smith & Co., NGFA Arbitration Case No. 1667 
(Sept. 6, 1990) (granting defendant's request for attorney fees); but see Little Egypt Grain 
Co. v. Consolidated Grain and Barge Co., NGFA Arbitration Case No. 1674 (May 23,1991) 
(denying plaintiff's claim for punitive damages). The Arbitration Rules do not limit the 
types of damages recoverable in an arbitration case. Rather, it is up to the parties to set 
forth in the arbitration complaint the type of damages being sought. See ARBITRATION 
RULES, supra note 11, § 5(a). 
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2.	 lawyers are not required; 
3.	 cases are reviewed by experts in industry who ordina

rily have experience in the particular subject matter 
surrounding the dispute; 

4.	 the result is binding on both parties; 
5.	 arbitration is generally quicker than the courts; and 
6.	 the costs of arbitration are fairly inexpensive. Each 

side pays a service fee to NGFA based on the size of 
the plaintiff's claims. Fees range from $200 for claims 
up to $5,000 to a maximum fee of $800 on claims in 
excess of $50,000.34 

V.	 ADMINISTRATION OF THE ARBITRATION SYSTEM 

A.	 ROLE OF THE NATIONAL SECRETARY 

Under the Arbitration Rules, the National Secretary is 
charged with administering the Arbitration System.35 The 
National Secretary is a full-time staff person who is elected to that 
position by the Board of Directors or the Executive Committee in 
accordance with the NGFA's Bylaws.36 As such, the National Sec
retary makes most procedural decisions in connection with arbi
tration cases including making the initial decisions as to the 
composition of arbitration committees. The selection of members 
to serve on arbitration committees is subject to approval by the 
industry-elected President of the Association.37 

The National Secretary does not become involved with the 
substantive decisions in arbitration cases. It is the exclusive prov
ince of the original arbitration committee or appeals committee 
appointed to consider a case, and each arbitration committee must 
make its own decision on the merits of that particular case.38 

B.	 PUBLICATION OF DECISIONS 

The Arbitration Rules provide that the decisions rendered in 
arbitration cases shall be published and disseminated to the mem
bership of the Association. Thus, the written opinion of each arbi

34. See ARBITRATION RULES, supra note 11, § 5(c). 
35. See id. § 1. 
36. See BYLAWS, supra note 6, Art. VI, § 3. 
37. See ARBITRATION RULES, supra note 11, § 4(c). The membership of the National 

Grain and Feed Association voted to change the titles of various NGFA officers at the 
annual convention on March 24, 1992. Under the changes, the industry-elected chief 
executive officer will be known as Chairman. Also, the term .. President" in the present 
Arbitration Rules has been replaced by the term "Chairman." 

38. See supra notes IS, 29, 30 and accompanying text. 
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tration committee and arbitration appeals committee is published. 
Decisions are not published until final. Thus, if a case has been 
appealed, both the original and appellate decisions will be pub
lished together.39 

It has always been the custom of NGFA arbitration commit
tees to write opinions which disclose the underlying facts, issues, 
conclusions and reasoning of the arbitration committee. This is 
reHected in Section 8(k) of the Arbitration Rules and stands in con
trast to the custom in domestic commercial arbitrations conducted 
by the American Arbitration Association.40 

Written opinions serve a number of useful functions. First, 
parties are better able to understand and accept the basis for a 
decision when the arbitrators have articulated the reasons. Sec
ond, it forces the arbitrators to more thoroughly think through 
their reasoning. Third, the publication of written opinions helps to 
self-police the system because arbitrators know that their decisions 
will be published and read by others in the industry. Fourth, the 
published decisions serve as an educational tool for the industry by 
communicating how particular disputes have been resolved. 
While arbitration decisions are not formal precedent as to subse
quent disputes, they are especially instructive to the membership 
because arbitration cases often involve issues faced by others on a 
daily basis. The arbitration decisions which interpret various pro
visions of the trade rules both educate and act as a check on the 
trade rules by identifying areas which need clarification or have 
simply become outdated because of changes in trade practices. 
The arbitration decisions rendered during the past fifteen years 
have been compiled and indexed by subject matter, trade rule and 
description and are available for purchase from NGFA by both 
members and nonmembers.41 

VI. TYPES OF TRADE DISPUTES ARBITRATED 

NGFA arbitrations typically involve disputes between mem

39. A copy of a recent opinion is attached as Appendix C. 
40. See, e.g., AMERICAN ARBITRATION ASSOCIATION, Guidelines for Expediting 

Larger, Complex Commercial Arbitrations. 
41. The cases are contained in Part II of a two-volume NGFA publication, Protecting 

Your Company's Interests In Trading Agricultural Commodities (1991) (a supplement to the 
published cases and an updated index is available for purchase on a yearly basis). Part I 
contains the proceedings of a two-day seminar on NGFA's Trade Rules and Arbitration 
System held in August 1990. In 1920, the Grain Dealers National Association (NGFA's 
former name) published all the decisions (along with a full index and a syllabus of each 
decision) rendered from 1902 until 1920. Additionally, the NGFA maintains what appears 
to be a complete set of every NGFA arbitration decision rendered since 1902. 
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ber companies on domestic trades. However, a number of dis
putes between member and nonmembers are arbitrated each 
year. Some of these cases are between member commercial firms 
and farmers. Occasionally, cases involve international transac
tions, and the Arbitration System is especially adaptable for cross
border transactions involving Canadian and Mexican firms. 42 

While cases usually deal with mainstream grain contracts, NGFA 
has arbitrated cases involving matters as diverse as whether corn 
cob meal sold for use as a mushroom medium to a Japanese buyer 
met contract specifications and a dispute over an almond hull and 
shell contract.43 

On average, approximately fifteen cases per year result in 
published decisions. However, this understates the actual use of 
the arbitration system, because a number of cases are settled by 
the parties between the filing of an arbitration complaint and the 
rendering of a final arbitration decision. The Arbitration System 
was extremely busy during 1990 when as many as twenty-one 
cases were active at one point. During the last fifteen years, the 
most common trade disputes have involved issues related to the 
meaning of different terms contained in contracting parties confir
mations (the old battle of the forms), interpretations of "custom of 
the trade" where the parties have not explicitly provided for some 
maUer, and disputes over quality differences (these usually arise 
when the parties fail to address the method to be used to deter
mine quality). 

42. While NGFA will arbitrate international transactions, disputes arising from North 
American grain exports (other than cross-border movements between the United States, 
Canada and Mexico) are also arbitrated under other systems. North American exports are 
also patterned on standard formats developed by the North American Export Grain 
Association (NAEGA), Washington, D.C. (NAEGA contracts reference the Grain Arbitration 
Rules of the American Arbitration Association); The Grain and Feed Trade Association, Ltd. 
(GAFTA), London, England; and the Federation of Oils, Seeds and Fats Association, Inc. 
(FOSFA), London, England. See Albert Siabotzky, Grain Contracts and Arbitration (Uoyds 
of London Press Ltd. 1984) (an excellent discussion of international grain contracts and 
their arbitration). 

43. See Kinsho Int'I Corp. v. A.R. Smith & Co., NGFA Arbitration Case No. 1667 (Sept. 
6, 1990); ConAgra, Inc. v. BOS Commodities, NGFA Arbitration, Case No. 1627 (Oct. 16, 
1986). 
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NATIONAL GRAIN AND FEED ASSOCIATION Aopendix A 

ARBITRATION RULES 

Adopted October J, 1901 
Revised January I, 1906 
Amended October 17, 1908 
ReYlsed October 12, 1910 
Amended October 16. 1913 
Revtsecl September 21, 1916 
Amended September 25, 1918 
Amended October 15, 1919 
Amended October 13. 1920 
Amended October 5, 1921 
Amended October 3, 1921 
Amended October 3, 1923 
Amended October 20. 1926 
Amended September 26. 1928 
Amended October 15, 1940 

The Arbltradoa System 
Descrlpdon and Purpose 

Section 1. The arbiaalion system of this 
AsaociaIion shall comptise as many National 
Arbia'aIiOD Commiaees coDSisting of tbrec 
membca each as may be requiIed by the aa
tare and vuiery of dispures a:ri.si.ag among the 
memberl, and an Arlliaalion Appeals Com
IIIiace. These commiaees will be formed as 
provided in Section 4. 

The admini.maIive work in coaaection 
with arbiaalion shall be baDdled by the Na
tional Secretary. 

The pllIpose of arbiaaliOD in this Associa
tion i.I to reduce mctioD amoDg its membe:ls. 
avoid litigllioa. ~vent Dlisuaderstandings 
and adjust uaswfactory conditions. 

Matters to be Arbitrated 

Secdon 1. The term dispUIl: as used. 
hemin. sball be deemed to cover the original 
complaint as liled, and abo any cross com
pIaim, coumerclaim. or offset as set forth by 
the de£eadam, bw: in no case sball the matters 
snbmiaed by the de£eadaaI be any other tbau 
tbosc diIcctly reWed to the l%aDSaCtiOD OD 
wbich the original complaint i.I made. 

Jurlsdlctioa 

Secdon J

(a) A Nalionai ArbiaaliOD ComtDiaee may 

Amended September 16, 1947
 
Amended October 11, 1949
 
Amended September 26, 1950
 
Amended September 22, 1953
 
Amended Marcb 14, 1963
 
Amended Marcb 25, 1971
 
Amended Marcb 20, 1975
 
Amended Marcb 23, 1977
 
Amended Marcb 31, 1978
 
Amended Marcb 8, 1979
 
Amended Marcb 23, 1982
 
Amended Marcb 13, 1984
 
Amended September 12, 1986
 
Amended Marcb 27, 1990
 
Amended Marcb 12, 1991
 

properly consider a case involving a dispute 
between or among any of the following: 

(1) Active membeTs or Allied memberl of 
the National Association (amoDg whom arbi
aaIioD i.I made compulsory by the Association 
Bylaws); 

~) Memberl otthe Nalional and nonmem
be:Is. by coaseut of both parties or by COUlt 
order. In the absence ofacollItorderacase be
tween a member and a Donmember may Dot be 
properly collSidered by the Nalional Arllitra
tion ComtDiaee withow: the consent ot both 
parties. If the CODC'lICt in dispUIl: betweea a 
member and nonmember provides tor arbitra
tiOD by the National AssocialioD or under its 
ArbiaaliOD Rules. the pllIties to the CODtraCt 
sball be deemed to have coaseated to Itbitra
tiOD under these ArbiaaliOD Rules. 

(b) No NatioDal ArbirruiOD Colllllliaee 
sbal1, except by consent of both parties. as
sume jurisdictioD over transactions betweeD 
membe:ls of the same regularly orpIlized 
Board ofTrade or Grain ExcbaDge when soch 
traasaaions are subject to the terms of such 
Board of Trade or Grain Exchange. 

(c) WheDtraDSaclions by theirexpresspro
visioD are made subject to the terms of I 

regularly organized ODin Excbauge. the Na
tional Arbiaalion Commiaee sball reodertheir 
deci.sions in 3CCOrdance with the termS ofsuch 
Boed of Trade or Grain Excbauge, and such 
terms sball be binding upon the Arbia:uiOD 
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IIId Appeals Commiaecs of the National Grain 
IIId Feed Association. All otbcr decisions 
shall be in accordance with the Bylaws IIId 
TBde Rules of this National Association. and 
all definitions included in the Trade Rulcs 
sballapply UD<lerthcse Arbiaa.tionRulcs.likc· 
wUc. 

(d) The original complail1t in collllCClion 
with Illy disputed maaerproposed for arbitra
tion must be filed with the National Secrcwy 
within twclve (12) months aitcr cxpinrion 
date for pcrfotmUlce of the contraCt or con
tracts involved. For cases. between a member 
and nonmember arbitrlUcd pursuant to court 
order, the complaint must be filed with the 
Na.tional Secrcwy by either or both panies 
within 30 days of issuance of court order. 

(e) The term member(s) as used in these 
Arbitration Rules shall mCUI Active or Allied 
member. The term DODmcmbcr(S) shall mean 
Illy individual or fum that is not III Active or 
Allied member. 

FormatJon orCommlttees 

Section 4. 

(a) Each Na.tional Arbitration CoIDllliaee 
of three arbitraton: shall be selected by the 
Na.tiolll1 Sccrcwy IIId approved by the Presi
dent with respect to each case to be ref=ed to 
said committee. 

(b) These arbitraton: shall be selected from 
the membcrsbip with a view to forming each 
committee ofpromillClltpeoplecxpcricuccdin 
the type of trade involved in cases to be 
brought before it. To qualify as m arbitrator. 
a member should be commcrciall.y clisinu:r· 
csted with respect to the particular dispute 
intended to be presemed to him for judgmcot. 

(c) Each Arbitration Appeals CoIDllliaee 
shall consist of five pctJOns selected by the 
National Secretary from the Arbitration Ap
peals Plllcl and approved by the Presidcntwith 
respect to each case to be refc:rrecl to said 
committee. 

(d) In the event of the absence. rcsiguation. 
refusal to aa or disqualification of a regular 
member of a National coIDllliaee. the Presi
dent ofthe Na.tional shalllill the vacancy with 
Illy eligible member who will consem to serve. 
IIId said appointee shall have the same power 
IIId duties as such regular member. The aas of 
a committee so formed shall be of the same 

effect as the acts of a regular commiaee. 

Procedure ror IDStltuting Cases 

Section 5. 

(a) To commence ~ case. a complaint must 
be submitted to the National S=wy. This 
complaint should state specifically the natlD'C 
ofthe dispute; including the defendant's name 
IIId addless. applicable contraet numbers. date 
of incident giving rise to the dispute. IIId the 
amoUDt of damagcs claimed. 

(b) The National Sccrctary then will pre. 
paR and submit to the displltlllts a contract for 
arbitration. to be signed by a responsible offi
cer of each firm which is party to the dispute. 
This contraet shall provide that the disputants 
will agree to abide by the award ofthe National 
Arbitration Committee or of the Arbitration 
Appeals Committee. if the original verdict is 
appealed by one or more of them; IIId to 
release the Association IIId the membcrs of 
said commiaee(s) from all responsibility for 
any =on: injudgmCDt that may occur in Illy 
respect whatsoever. IIId from Illy damage or 
loss resulting from their &cu. 

(c) Upon signing said arbitration agree. 
ment, each dispuWlt must pay an arbitration 
service fee based on the amoUDt of the Plain
liff's claiIns as' follows: Claim up to S5.OO0 
(S200 arbitration service fee); Claim ofS5.001 
to S25.oo0 (S400 arbitration service fee); 
Claim ofS25.001 to S50,OOO (S600 arbitration 
service fee); Claim of S50.001 and up (S800 
arbitration service fee). In the event a case is 
sealed prior to the request to the plaintiff for 
rebuttal. panics will receive as refUDd of arbi
tration fees. fifty percent (50%) of the previ
ouslysubmitted fees. For cases sealed follow
ing submission oftherebuaal, fees aR non-re· 
fUDdablc. 

(d) In the event of a complaint being sub
mitted by an Active member or Allied member 
against another Active member or Allied 
member. or nonmember by consent of both 
panics. or by virtue ofa court order. it shall be 
the duty of both panies to complete the con
tract for arbitration within fifteen (1 S) days 
from the date the party =ivcs the contract 
from the National SecretarY. 

(e) In the event a party against whom a 
complaint has been flIed desires to file a cross
complaint. counterclaim. or offset, arising out 
of the same transaction upon which the com
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plaint is based, he shall be pe:zmitted to do so. 
and same shall be passed upon by the National 
Arbilralion Committee. all with the same force 
ana effect as thollih the CfOss-complaint was 
the original complaint. The CfOss-complaint 
shall be tiled at the same time the answer is 
due. TbIl complaint and the CfOSI-complaint 
shall be beazd as onec:ase. Forcasesinvolving 
a string aade (a trade with subsequent 
purchase(s) and sale(s) of the same shipment 
occurring after formation of the original con
traet but before shipment is received by the 
liDal receiver). the time limits established in 
Rule 7 may be amended by the National Secre
tary to permit the exchange of arguments be
tween original plaintiff and ultimue defen
dant. 

(f) If all parties to a siring aade agree. and 
consent to abide by the ultimate decision. the 
original plaintiff and ultimate defendant will 
bepmnitted to release the plUties in the middle 
of the saing from plUticipating in the Arbitra
tion. 

Procedure for Preparing a Case 

SectloD 6

(a) In preparing either side of a case for 
submission to a National Arbilralion Commit
tee a party will be expected to fumish: 

(1 ) A concise and clearstarement ofall that 
is claimed. PlUties to the arbilralion are re
sponsible for clearly presenting all aspecu of 
theircase (the NationalSecrewy and theArbi
lralion panel are not responsbile for undetuk
ing fact- finding searches or discovery); 

(2) The contraet or contraets. if any, in
cluding all written evidence. letters. and tele
grams. tending to establish the tem1S and con
ditions (or photostatic or verified copies 
thereof). 

The contract is the basis of most of the 
cases in dispute between gnin and feeci firms. 
and special care should be excrci.seci to estab
lish the re:nns and conditions of it, in the 
prepcarion of a case of arbilralion. An offer 
by ODe party to buy or selL and the acceptance 
of the offer by the other party, may constiture 
the contraCt. The confirmation of the contraet 
may be esaenlia! in determining what the 
agreement was. and should always be in
cludcci 

It is all-important that the contract. when 

there is one, should be clearly and definitely 
established; 

(3) Shipping diIections. if any; 

(4) Bills oflading. if any; 

(S) Inspection cc:rtificues from point of 
shipment. if any; 

(6) Inspection cc:rtifi=s from point of 
destination. if any; 

(7) Freight expense bills. ifthere is anydis
pute regarding freight paid; 

(8) Confirmationoffreightrates. when that 
question enterS into the case; 

(9) Authority for freight me, when differ
ence of r.u:e is involved; 

(10) Proofofmarket difference when there 
is any probability of the market difference 
affecting the rights of the plUties to the case, 
either because ofdiscounts for grade. delay in 
shipment. or non-fulfillment of contract. The 
proof of market difference might be the price 
bulletin of the maret to which the gnin in 
question was shipped. or intended to be 
shipped, ofthose dates on which the price is to 

be established; but in case it is necessary to 

establish such difference in amarkct where no 
price bulletin is regularly issued. affidavits by 
disiDIeresteci persons should be fumisheci. 

(b) All evidence should be arranged in 
chronological order to present a clear history 
of the case. 

(c) Evidence and argument must be sub
mitted by all plUties. 

(d) When the original papers concerning 
the case cannot be supplied and copies aresub
stituted. a statement should be made under 
oath that the original papers have been lost or 
are beyond the control of the party offering 
copies as evidence and that the copies. so 
offered. are lJ'lIC copies. 

(e) All papers should be fastened together 
sccmdy to avoid loss. 

(f) Samples should not be submitted in evi
dence as the arbitratorS will not act as inspec
tors C1C compare samples. If the gr.uie or 
quality of commodities is in dispute. inspec
tiOD cc:rtific:aICS or other documenwy evi
dence must be submitted. 
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Procedure ror Handline a Cue
 
Prior to Committee
 

Sectlon 7. 

(a) Each case shall be filed in writing with 
the National Se=ary. and shall include all 
the evidence and & set of pleadings as de
scribed above. 

(b) The plaintiff shall have twCllty ~20) 

days from the dale he receives notifiealion 
from the National Secretary to prepan: aud file 
his tim argumCllt. 

(c) Upon receipt ofthe timpapers from the 
plaintiff. the National Se=ary shall within 
tCI1 (10) days thereafter forward to the defCll
danr a duplicate copy ofall papers filed by the 
plaintiff. 

(d) The defClld&llt shall have twenty (20) 
days to forwud its answer frolL the date it 
t=eivcs theplainliff' spleadings and evidence 
from the National Se=ary and to submit & 

ClOsa complaint or counu::rclaim. 

(e) Upon receipt ofsnch answer and of the 
ClOII pleading&, if auy, of the defendant, the 
Nltional ScerctatY shall foith'lviIh and within 
live (5) days forwcd a copy of same to the 
plainliff. Who shall have teD (10) days after 
receipt thereof to file a rebuttal. 

(f) Upon receipt of the rebuttal the National 
Sccrewy shall forthwith UId within live (5) 
days forward a copy to the defendant, who 
shall have ten (10) daya from date ofreceipt to 
file a suaebuttal to the National Sccretaty. 

(g) Upon receipt of the surrebuttal the Na
tioDal Secretary ahall within live (5) days ofre· 
ccipt thereof forward a copy to the pllintiff. 

(h) Where a pazty bas failed to file Ilbitra
tion papers in accordance with the time limits 
specified in this Section. the ddinqUCllt pazty 
shall be deemed to be in default, acept there is 
no obUgation to file a rebuaal or sum:buaaL 
The NatioDal SecretarY may for COod cause 
shown extend the time limits specified bcrein 
for a period no longer than twenty (20) days 
from the end of the spccilied time period. 
Requests for extension of time must be made 
priorto expiration ofrhe spcci1ied t1mepcriod. 
Any extension so granted must be in writing. 
aud a copy thereof sent to both pltUcs. 

Procedure In CommlUee 
and In AnnoUDcJna .Awards 

Section 8. 

(a) When a case is fully prepared aDd tcady 
to be assigned for hearing, the National Secre
tary shall assign it to one or another qualified 
commiaee as he may deem advisable for the 
expeditious handling of the case in the Asso
ciation. A member of the committee shall 
disclose to the National Secretary any circum
stIIDCCS likely to affect his impaniality. includ
ing any bias or any financial orpersonal inter· 
estin the result ofthe ubiaal:ion. Uponreaipt 
of any such information from a commiace 
member. the NatioDal Secretary shall transmit 
such information to both p&Ities UId replace 
said member if either pasty requests such ac
tion within live (5) days from receipt of such 
information or a1icr the voluntary withdrawal 
ofauch commiaee member. Upon assigning a 
case as herein provided, the National Secre
tary shall notify each pasty of the names and 
addreacs of the chainnan and members ofthe 
National Arbitration Committee proceasiag 
said case. Upon reaipt of such notice, either 
pany to the case may challenge the appoint
meat of a member of the National Committee 
for prejudicial or other causes witbin live (5) 
daya ofreaiptorchis notice. Upon determina
tiOD thatanch challcole is valid the National 
Se=ary shall replace snch membc. 

(b) The ChaUmm ofa National Arbiuation 
Committee may choose for bis committee to 
determine its awards. or otherwise dispoae of 
the cases aubmiacd to it by one or more of the 
methods hcreina1icrset outprovidcd however, 
that ifeither displlWlt requests an oral hearing 
same must be held: 

(1) Bypassing the papers from one to 
another by mail.; 

(2) By calling & meeting oftbe members 
of a Commiaec; 

(3) By calling a meeting ofmcmbers of 
the Committee to hear oral argument: 

(4) By suchothermcans as the Chairman 
may deem necessary. 

(e) A decision of the members of an Arbi. 
tration Committee shall be by majority vote. 

(d) A Committee cannot be called together 
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~'\...uA4J."nJ.J.Vl' .n.U~..c...., 

more than once cach c:Jlendar month, except 
by the consent of every member of a Commit
a:e. 

(D) A Commiaee cannOt ac:t at a meecing 
thereof. unless all members ~ ptllSCIIL 

(f) When either put)' to an IIl'bittalion reo 
questlan oral hearing. the same must be held. 
Such written request must be made to the 
Nadallll1 SecretarY on or before thIS Iiling of 
the defendant's sum:buaal. 

(g) The put)' requesting such an oral hClll'
inC must pay whatever amounts, in addition to 
the regullll' deposits as provided in Section 
,(c). as shall be ncceuary to cover the addi
tional expenses of the Committee for the hClll'
inC. The amount of such additional expenses 
shall be detcmnined and fixed by the Commit
tee. In the event the put)' requesting an oral 
hearing is a nonmember. said put)' shall ad
vance the amount determined necessary to 
cover approximately the additional hearing 
expeuscs. includinC a stenog:r:aphic record as 
set forth in subsection (h) and travel expenses 
as set forth in subsection (j). The National 
Sec:rctary shall notify the requestinC DOQlQell1
berwithin teD (10) days aftern:a:ipt ofan oral 
harlnC request what thD approximara ex
peuses ofthe hearlDC will be. Irboth pUlil:s re
qllCSl: an oral heariDg. the amount to be paid by 
each in advance shall DOt exceed one-hal! 0 f 
the estimated amount. The amolUlt specified 
by the National Secretuy shall be advanced no 
later than tiftcen (1 S) days before the date set 
for the heazialJ. Failure to advance cxpeases 
may be grounds for denying a request for an 
oral heariDg or renderinc thIS noncomplying 
party in default. After the Commiace deter
mines and filw thIS aetu.al amount of addi
tional expense incurred. the nOlUllCmber shall 
berefuDded or billed by the National Secretary 
for the difference between the amoUllt ad
vanced and aetu.al COsts. 

(h) In the ovent of an oral hearing. the Na
liollll1 Sccretuy shall make the necesury ar
rauccments for the taldnC of an official steno
araphic record of thIS hearing. The patty or 
parties requestinC the oral heariuC shall pay 
the eonof such rccotd directly to the National 
Sccrcury in accordauce with the normal pro
cedure for payinc the hcarillC COltS. The Na
tional Sccrewy shall pay the reporting agency 
in accordance with their agreement. The 
scenographic record shall be made a part ofthe 
oflicial tranSCript of the ca.se. 

(i) When a case is to be considered u in 
(b)(3) above. the Chairman of tile Committee 
shall fix a time and a place for its hearing, and 
shall pvc the National Sec:n:tuy fifteen (1S) 
days notice of the date and the pl.ace so fixed. 
so as to enable the National Secretary to pve 
thIS parties to the arbitration ten (l0) day. 
notification of the date and the plac:e of the 
hcaziDC. In the ovent of a nonmember request 
for oral hcaziDg, the date so fixed shall be no 
sooner than 1ifteen (IS) days &om the date the 
amoWIJ: advanced for approximate expenses is 
received by the National Secretuy. Neither 
put)' shall seck to postpone the hearing of a 
case longer than ten (l0) days after such date 
has been set, unless good C&WIe, satisfactory to 
the Committee, can be shown therefor. Re
qnem for postponement must be received by 
the Chairman of the National Arbitration 
Commiaee at leut live (5) days prior to the 
date set for hearing. 

(j) The members of the National Arbitra
tion Commiaee, the National Sccretuy, and 
the Auociation's legal counsel shall receive 
the amolUlt of their acroaJ. traveling and hotel 
expcnsa when aacnding meetings to consider 
a cuo or to hear oral testimony. 

(k) The National Arbiuation Committee 
shaI1 act promptly on all cases submiaccl. and 
shaI1 eudeavor to make their report wi.thi.n 
thiny (30) days after receipt of tiDal papers 
&om the National SecretarY. Theawards ofthe 
National Arbitration Committee shall be dated 
on the day they ~ received at the office ofthe 
National Sec:n:cary. and copies of said awards 
shall be mailed by the National Scc;rctuy to the 
plUtics to the arbitration witbin five (S) days 
aft.erreceipt thereof. Each award shall contain 
a c:oncise swement of the pertinent facts and 
the conclusioas of the National Arbitration 
Committee and the reasons therefor. The par
ties to the arbitration shall file a nolice of ap
peal. or comply with thIS tenlIlI of the National 
A%bitration Committee'S Award witbin fifteen 
(1S) days from the receipt of said awlJ'd. 

O)Al1 money received by the National Sec
zetary foraccountofarbitration shall be placed 
with the general fundi ofthe NationalAssocia
lion. and the expenses of said arbitration shall 
be paid oue of said general fund. 

(m) A bulletin shall be pUblished as fre
ql1CQtly as is necessary to give the details. as 
hereinat\:cr provided, of all cases arbitrated. 
awards made, and any other infonnaIion rcla· 



559 1992] ARBITRATING AGRICULTURAL DISPUTES 

ARBITRATION RULES 

tive to the sUbject ofarbitralion which may be 
deemeclofintmest to the membcs ofthe Aaso
cialion. Copies of the bulletin shall be mailed 
to all aaive members of the Nalional Associa
tion and to the Secretazies of all Affiliated 
A.uocia&ions. Said bulletiD shall set focth; 

(1) The names of the plaiDti1f and the de
fendant: 

(2) The awanl(s) of the Commiaee. pviDg 
the names of the plaimi.ff and the defendant in 
each c:aJe. the nat1n of the c:aJe and the 
amo\UU involved, the award and suc:h other 
information as may be of intenlSt to the mem
bers: 

(3) Notice of fail= to comply with the 
terms of awards, giving a record of each case: 

(4) Notice of refusals to arbitrate. pving a 
record of each case. and any reasons offered 
for said refusals; 

(5) Notice of fai1= to answer the carre· 
IpOndenceofthe Nalional Secretary Idative to 
arbitration. 

Appal Procedure 

Sec:t.lOD 9. 

(a) A decision of the National Mbittation 
Committee shall be final unless appcaled by 
eitherpany. If timely and properly appealed, 
the case shall be reviewed by the Arbitration 
Appeals Conuniaee and affiImed, modified, 
reversed or it may be remanded for reconsid
eration by the National Arbitration Commit· 
tee. There shall be no appeal under these roles 
from the decision of the Arbitration Appeals 
Committee. The party or parties to the appeal 
shall campiy with the tcnns ofthe National Ar
bitration Appeals Committee award within 
fi1'l=n (15) days from the receipt of said 
awed. Arlwnents on Appeal shall be con· 
tined only to the facts contained in the record 
of the c:aJe. Any new evidence submitted in 
violation oftbiJ role may be removed from the 
argumc:nc upon request of the National Secre
tary, ori! nccessa:y the chairman of the Arbi· 
trztion Appeals panelshall iD.sauc:t thepanel to 
disregard the DCW evidence. 

(b) My decision of the Arbiaation Ap
peals Commiace must be signed by a majority 
of the membcs thllROl. 

(c) The appeal fee, payable only by the 
appellant, shall be $400 for a claim up to 
S5,Ooo: S800 for ac:1aim on5.00110 S25,OOO: 

Sl,200 for a claim of 525,001 to S50,OOO: and 
$1,600 for a <:!aim ofS50,OOl or more. The fee 
shall be deposiled with the National Scc:rewy 
by the appel1anl before the case will be consid
cnci. Said appeal fee shall be deposited at the 
time notice ofappeal is given. 1£nOl deposited. 
the awud ofthe National Arbiaation Commit
lee shall be affinned or the appeal dismissed. 
My overage of the deposit above actual costs 
shall revcrl to the general treasury of the Na
tional Association. 

(d) Notice of appeal from aD award of a 
National Arbitration Commiaee accomp&Died 
by a swemenl in duplic:ue of the IUSons 
therefore shall be tiled with the National Sec
retary within fifteen (15) days from the dale of 
receipt of the said award.. The said notice of 
appeal shall be accompanied with the appel
lant's appeal fcc and his cc:rti.fied check for the 
amount of the National Arbiaation Commit
lee'S award in dolla:s and cents, if any, pay
able to the adverse pa:cy, to be held by the 
NationalS~pe~gthed~sionofthe 

Azbitration Appeals Commiaec. 

(e) Withilllen (lO)days from the receipt of 
a notice of appeal at his office, the National 
Secmary shall forward to the appellee, by 
regiJIered or certified mail. a copy of the 
appcllant's st&lement ofIUSons and the appel
leeshall have rwc:ncy (20) days from thedale of 
receiPI of the said SWCDlent of reasons in 
which to file his aDSwer. Upon receipt of the 
appdlcc's answer. the National Secretary 
shall assemble a record of the case. indexed 
and with pages numbered consecutively. in· 
cluding the aforementioned stalemCIIU of 
appeal and answer and any other papers he 
deems pertinent to the case. Immedialcly upon 
the completion of the numbered traDSClipt, the 
Nllioaal Sec:rewy shall submit the complete 
file of papers to the National Arbiaation Ap
peals Committee, the appellant, and the appel· 
lee. 

At the same time the National Secrecary 
sends copies of the traDSClipt to the appellanl 
and appdlcc. he shall inform them of the 
names of the members of the Arbitralion 
Appeals CommitleC and giving notice that a 
cballeage for prejudicial or other canses 
would be cnterl&ined for five (5) days from 
receipt of such notice. Upon a valid ehallenge 
being made. the President must immediazely 
name a rcplacemCllt or tqllacements to the 
Commiaec. 
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(f) Within ten (10) days of receipt of the 
record of the C3SC, the appellant shall file ten 
(10) copies of a brief of his C3Se with the 
National Secretary, each argumcut keyed to 
faeu contained in the record of the case. 
Appellee shall file bis brief. in the same form 
aDl1 number as the appellant's brief. within 
SOVCl1 (7) days after date of receipt of appel
IaDt's brief from the National Sc:crewy. Upon 
rec:c:ipt of the appellee's briet: the National 
S=tary shall send a copy to the appellant, 
and copies of both briefs to the ArbilIalion 
Appeals Commiaee. 

(g) The Arbitration Appeals Committee 
shall meet at the call ofthe chaiIman. at a place 
to be designated by him, at which meeting the 
Committee shall consider and decide such 
cases as are properly pending before the 
Committee; provided, however, that the chair
mIlD may submit any such cases to members of 
the Committee by mail, for their decision by 
mail as he may consider proper. On request of 
either displlWlt the ArbilIalion Appeals Com
mittee shall hear oral argumcut, but no new 
evidence shall be beard in the appeal of any 
ca.sc. 

(h) Request for oral argumcut may be made 
at any time from tiling of the notice of appeal 
until the appellee files his answer. Except 
wilen a nonmember hu requested an oral 
hearing. the chairmllD of the ArbilIalion Ap
peals Committee shall set the date for oral 
argumcut as soon as practical. In the evem ofa 
nonmember requcst for oral argument, the 
time limits in the pteccding sentence shall not 
commence unlil after the requesting pllIt}' has 
advIIDccd the approximate expenses of the 
meeting as provided for in this section. Appel
1lIDt shall have one hour for opening statement; 
appellee shall have one hour and fifteen tnin
utes for his argumcut; and the appel1an1 shall 
have fiiceen tninutes confined to rebuttal argu
ment. 

(i) The expenses inc=d incidell1 to the 
meeting of the Arbitration Appeals Committee 
shall be bome by the Association, unleu the 
Commiaee meeting is held pursuant to a te
qnest for oral argumcut. All expenses incident 
to a committee meeting held to hear oral argu
mcut shall be met by the pIIIty or plU'ties 
requcsting oral argument. In the evem apIlIt}' 
requesting oral argumcut is a nonmember said 
disputant shall be required to advance the 
amount necessary to cover the approximate 

expenses of the meeting, including a steno
graphic record as set forth in subsection (j) and 
the travel expenses set forth in seaion 8(j). 
Within ten (10) days of receipt of a nonmem
ber's request for oral argument the National 
Sc:crewy shall notify said nonmember of the 
approximate expenses th=f. The amount 
speci.lied shall be advanced by the requesting 
nonmember no later than ten (10) days aCter 
notification from the National Secretary. If 
both parties request oral argument. the amount 
paid in advance by one PIlIt}' shall not exceed 
one-half of the estimated amount. Fai1= to 
advance approximate expenses requiIed hete
under may be grounds for dismissal or affir· 
mance of the appeal. After the Committee 
determines and fixes the actual amount of ad
ditional expense incurted the nonmember ad
vIIDcing expenses heteunder shall be given a 
tefond or billed by the National Secretary for 
the difference between the approximate 
amount advanced and actual costs. 

(j) In the event of oral argumcut, the 
National Secretary shall make the necessary 
mangements for the taking of an official 
stenographic record of the appeal arguments. 
The pIIIty or parties requesting the oral argu
ment shall pay the cost of snch record directly 
to the National Scaewy in accordance with 
the normal procedu:re for paying the hearing 
cosu. The National Se=tarY shall pay the 
teporting agency in accotdance with their 
agteemenL The stenographic record shall be 
made a part of the official transcript ot the 
case. 

(k) Whete a PIlIt}' has failed to file appeals 
pap=s in accordance with the time limits 
specified in this section that pllIt}' shall be 
deemed in default except that the National 
Se=tary may for good cause shown extend 
the time limits specified herein for a period no 
longer than twcuty (20) days from the end of 
the specified time period. Requests for exten
sion of time must be made prior to expiration 
of the speci.lied time period. No extension of 
time shall be grmted for filing of a notice of 
appeal. Any extension so granted must be in 
writing, and a copy theteofsent to both parties. 

Mlscellaueous 

SectloD 10. 

(a) Whenever my papers. documents, or 
pleadings are required to be filed. thete should 
be filed with the National Secretary ten (10) 
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copies thereof. which said copies shall be dis
poled of u follows: die origiDal shall be ra
raiDed by tba NadoD&l Scc=ary; ODe copy 
shill be mailed to CICh of tba IIIaIIbm oftba 
N8IioD&l AmcraDau CoIIIIDiIIce; ODe copy 
shill be mailed to die adverse pmy; Ave c0p

ies shill be reraincIlI by rheSecn:ury, aud ifan 
appal berak= from lbeawaoftho Naaoaa1 
Arbiaaliou CoJDJDim:e, said Ave copies shill 
be milled to rhe mlltDben of tho AzbiuIziOIl 

Appeals CoIDllliu=. This rule shall Ipply 
with equal fotCC aud cff=l to die paitiOD, 

complaim, c:Ui.bUs, lDI'ltal, aud CIOII COD1

p\aiDrs, audany audallotharllapc:s tbalc:idIe:r 
paty dcsiIea to or lD&y be n:qairc:d to tile. 

(b) Il1 compariDglime, rhefiDedayshaJI be 
ucluded aud tba lui day iDc1l1dc:d. It how
ever, !he lim or luc day &lIs ou a Saturday, 
Smday, or a 1llti0aal1egal holiday, dIeD the 

Qut busiucss day shall be considered !he lim 
or last day. The tiD&I date for lillng n:quiled 
dOcumeDU orpapcrs in anyproc:cedinp WIder 
tbcso ralcs sha1l. be midDi&ht oftho stated liDa1 
day. 

(c)Regisu=d. CCZ1ified orcxpn:ss receipu 
shill be lISCCl to detmJ!;ne rhe timeliDess ofany 
lillng illaccordancewilb thoac:vera1 periods of 
time spec:i&ci ill Seclioas 7. 8 aud 9 of these 
Albitrzioll Rules. ~ used thloughOut these 
Rules, the te::ml "filing" shaJImeaD tho lime at 
wbich tba clocumeatis mailed, But c1us IIIIi1, 
postqe!=pad. or by a n:copized ovcraism 
delivery service. No exreasiOD oftime shill be 
granrec1 for fi1iDg & DOUce ofappeal. Alllime 
Iimiu placed 011 the NatiODal Secretary shall 
begiD 011 tho date the NatioD&l Secn:rary ra
ccivC# tba dOCUDlCIII orn:quest wbicil aiUen 
hU obligatioa. 



562 NORTH DAKOTA LAW REVIEW [Vol. 68:539 

Appendix B 

NATIONAL GRAIN AND FEED ASSOCIATION 
CONTRACT FOR ARBITRATION 

For the purpose of avoiding litigation and in consideration of saving time and expense, 
we the undersigned parties, hereby agree to submit the following controversy to arbitration by 
the National Grain and Feed Association for its decision and award in writing. 

(insert description of the case here) 

We agree that we will comply with all of the National Grain and Feed Association Rules, 
including, but not limited to those rules requiring nonmembers of the Association to approximate 
expenses in advance when an oral hearing is requested by a nonmember. We understand that 
noncompliance with the rules may result in a default judgment. 

We further agree that we will abide by the decision of said committee, and that its 
decision shall be fmal, subject to the Arbitration Rules of the National Grain and Feed 
Association relating to appeals. 

We hereby release all members of the committee (including any appeals committee) from 
any responsibility for error in judgment in any respect whatsoever and from any damage or loss 
allegedly suffered by reason of their acts. In case any member of the regularly constituted 
committee cannot take part in the hearing of this case, the Association in compliance with the 
Arbitration Rules may appoint another member of the Association to so act; and in that event 
all the terms of this agreement shall be binding on us as though all the members of the regular 
committee had taken part in the hearing of this case. Even in such a case compliance with the 
award shall be in accordance with the rul~ of the Association applicable thereto. 

COMPANY 

ADDRESS 

DATE . _ BY 

WITNESS _ TITLE 

COMPANY
 

ADDRESS
 

DATE _ BY 

WITNESS _ TITLE 
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61?s 0 Arbitra.,~~ILR!€&!!f!llff~
 
.;~~~4:·::~.~~~~~'!.~~.!:-d ~~ ..,':: 

Aucua 29. 1991 

Arbitration case Number 1672 

PlalnUff: Danvers F8I'IMrs Elevator, Danvers, 01. 
Defendant: Midwest MarIne Management Co.. St louis, Mo. 

CoacmIlDllbe lint CDIInICl, lbe pI8lDdJf. IlmvCIS 
FImwI ElcvlllOl'. 1111 Sept. 7. 1P89 pun:bued rrom lbe 
ddmdaar, Midwesl MarlDe Manaaemezu Co..1bnJaIb a 
balter. AdvuJce n.IID& JDc.. BtoomiDpla, m.. 0IIe 

barp atI'J'ei&bImeor 1br cIdMzy In December 1989. DlI· 
... Rivez'. excIudIDI 0Iicq0, • loC() pen:aIl at taIitf. 
DIIM:rSFImImEIeYIIIIlI' dldllllt~ aconftnn....of 
~ MIdwealIaued a conftnnlllm atSI\e &lid lbe 
balterlaaaed bodI parties a CllIIII'lICt conftun....DllliD& 
dIIllol1lJwill&: 
"PIJmaIC: 
"('nnd!drq; 

IIMlIce IIl:lupaII cmceu...." 
SUbject ur. 1be NIIIIlIIa1 Gain &lid 
FeedAllDCladmTrP Rules. No 
AppIlcallm. cmr..ul!fcyJ by lintMet 
In December." 

JJaadwIiIlm IIDIIlIcm 1111 vadDua cmftnn IbDw: 
"1,4OO....PcodaRalcBaW'ID1"Canz!1 byDec.15." 

On Se;x. 19. 1989. DIDYeII Pumm EtevIlllr1Ude 
IIJlldzrpun:bae, IbnIaIb broter AdYIIIce 1'nIdIDC IDe.. 
rrom MIdweal Maline M.mapmenr Co. at two barp 
~1brluthalfatOclober1989.II1InaIaRivez'. 
GchxInc CJk:a&o, • 182 1/2 pen:aIl attalitf. DaIMII 
did IIlC issUe apun:bae conftnnadm. MJdwal isIued a 
II1es conftnnldl1llllld lbe balterlaued a _10lbe 
parties DllliD&.1n pudcuIar: 

"QaaDItty: Two barps. 1.400 lIlII each" 
"PIll:e: Peada Rare Base" 
"Paymcm: Invok:e IIl:lupall cmceUII!lI1ll" 

"Ccadldm: Subject ur. 1be NIIIIlIIa1 Gain&ad 
Feed AssocIaIion Rules. No AppIk:a. 
lim, CmrriIuton by Ocr. 20. 1989." 

On Ocr. 20. 1989. Mldwat Marine ManqemeII: 
Co.laaaed 10 DaIMII Pannell EIeYIIIIlI'.-"ncar 
1brlbellntCllllll'llCtIlllliD&= "'JbeCllllll'llCtpedodcbaDps 
limll&i (sic) baIfOclober10 December" &lid "1be ~ 
cbaDps rrom 1821/2 pen:aIllO 137 1/2 pen:em." 

On Nov. 30. 1989. MIdwest Marine Manqemenl 
Co. lssueclllllicber uneadmcar tor lbe two II1es c.oa1Ir
1DIIiaIl1lllln& "'Jbe cmceParfon date cbaDps fran 
Dec. 1. 198910 Dec. 15. 1989." &lid "'Jbe lila ttm.m 
lIIICbanpd." 

UDdr:rlbeproYisiaasotNGFABIIJIlJ'n:llbtTnld
q1tllle 14. lbe pIaInII1f. DIIM:rS Parmen E\eYator 
1Ude claim apiDsl 1be dd=IIdIm, MIdwest MalIne 
MaJaaancmc Co.1br ~ &ad dI:mandlld 
$18,518.50 IIlss $4,208.75 paid by MIdwest MalIne 
M_.........Co.lXlarabautFeb.l0.I990ar$I4,309.75 
_ 1be claim wu bISed upan a barp fIeiIItt Y8Iue of 

230 pcrcaItatllJitteslIbIIabed 1111 JII1. 8. 1990. Mld
west MariDe Manapear Co. IDUIII JaXMry fran 
DmYeIs F-.a EIevaIDr of lbe $4,208.75 It paid 
DIIM:rS In cnur. pIuI iDIeIaL 

The Declelon 

1be IJbiInIDrs tauadllll evideac:c wb=by DaIIvcq 

F-.a E1evaIDr provided IIllIlce 10 Mldwcst MIIiDe 
MaMpent Co. tor lCIIII1Icousttue pIDmeIIt at 
blips •• spcd1Ic arIIID paIIIIl1II lbe 1DIDaII RiVer 
ciIrla& lbe dmc pedod at lbe CllIIlnIdS. 1be adlilraIDllI 
beIlcvedeachPIItY CIIIIlftldiDrD.paperll'lDlllClion wtdi 
III lDImdon at IClIII1 perl\JmIIIIl::e I.e. lbe tmcer's 
CCIIIII'IaSlllal. "NoappIicaIIaI" IIld, bylllllngtha1111)' 
inYddIlg OJrmukct di1l'eraIce would be, "Jnyoloe IIl:l 
upanc:aocel1alion." Becauselbepanlesori,mattyaped 
10 "No 1IppIlcaIion," 1be pnJ'IisIon$ of NGFA BIIJIl 

1201 New yorte Avenue, N.W., Suite 830 Wahlngton, D.c., 20005 • (202) 289-0873• 
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FteightTI3diniRule 14 addressing fallwe 10 pIac:e ~ IIOl 
applil:ab1c 10 Ibis arlliaaIion maner. 

IlisllOt the artliuators' respaISibility10 delcrmlne lhe 
values for cance1JaIion from die lime. die lnilial COIIIDClS 
wercem=dImoIlldDec.I.5,thelutdayagreedupcmfor 
canc:eDlI1jon" 

The Award 

The CllJIIIIIla= dc:nIed Danvers FIIDICI1 !!IeYalDr's 
claim apiDsl MIdwest Marine Mmaa=eIIl Co. The 
camnlIr= found Midwest Maline Manapment Co.·s 
pa)'lllCllllODanVCll FIIDICI1 E1evalDlin Febnwy. almOiSl 

twomonthsatrerthelulClalCforcanceJlallon IObeinenor 
II1II awarded lhe $4.208.75 10 Mldwesl Marine Manage
_ wilhoullnlCresL 

Submiual wilh the conseDl md appIOYa1 of the 
IIbiDaliaI canmiItee, whose names ~ listed below: 

WWIIDl Scbmlcll Jr.. CltatmtQII
 
Buuae Corp.
 

SI. Louis, MOo
 

Stephen Lopdon Peter Hubbard 
Gibe Lopdon &: Sans IDe. Midland Emmprises Inc. 

CamoD. Me. 0ncinnaIi. 01110 

Arbitration Appeals case Number 1672 

APPELLANT: Danvers Farmers Elevator, Danvers, III. 
APPELLEE: Midwest Marine Management Co., St. louis, Mo. 

Majority Opinion 

The Arbiualion Appeals CCllllllliltecindlvldually md 
c:aIlcatve1ymicwedalltheevidencesulmiuallnarblln· 
lioa case IIlIlIIbcr 1672 II1II reviewed lhe fiDdiogs II1II 
CDldusions oflhe original artlill'alion commia=. 

The ArllilIlllion Appeals CommitW by majority. 
voa:d 10 m-erse lhe findIIIgs of the origlnaIllbilIlllion 
camnlIr= md 10 make an award 10 the pIainlIff (appel
lam) Danvelli Fannm E1evaror. 

The majority oflbe Arbill'alion Appeals Committee 
qreed wilb lhe originalllbilIlllion CllIIIJIIItlcc lhalBuge 
FIdgIn TradIng Rule 14, addressing failwe 10 pIac:e a 
barJe, is not applicable 10 the facls in lhis case. However. 
lbe AJbimlion Appeals Commineebelieved lhallbeIJIde 
pI2Clicc belWeallbese parties. when in defaull. was lIT. I) 
eDaId lbe caIII'Iet period; or. 2) atrer giving notice. lhen 
cancellbe COIIll3CIS It a fair m8Jkel value. 

ThemajorityoftheappealsconunineefllUlldlhatboth 
parties canll'llClUal1y agreed10abarie freightcauraawilh 
no expeaallon ofactual placanenL bul with the expeaa
lion lhal the value of the conuact wauId pIJ311eI the value 
of the physical barge freight marlcet. 

Theamended COIIIDClScal1edforCIIICCIIIliollbyDec. 
1.5. 1989. wiIb lbena (dI1feIeDcc betWeen lhe originally 
CllIIlIllCa:d I'IIll: md die cmceDlI1jm 1'IIll:) 10 be paid when 
invoiced. 

Because ofdle extICII\e river condilioIIs oflow willei' 
md ice md the varying barie fn:igbt quoleS depending 
upon 1ocalion md the abIIlty ofthe barie<s) 10move. the 
parties were unable 10 apa: upon acance11aIion rm. By 
Ibdr action, bolh pantes apparcnl1y agreed 10 exleIId the 
cauraaperiod WIli1 Danvas Fannm ElevIlOl'.lhrough a 
bnlker. fOJDlally decIan:d MIdwest Marine Managemelll 
Co. in defaull on Dec. 29, 1989. 

Danvas Fannm ElevllOl'invoiccd MIdwest Marine 
Management Co. on Jan. 8. 1990. for the dI1feIeDcc 
belwccn the originall'llll:S II1II230 pen:cm oftari1fwhich 
Danvers claimed be lhe lhen-cun'eIIl matkel. The invoice 
was JUused by Midwest, which claimed the m8Jkel was 
IIOl cIc1ined. During die arbiIraIion process, Midwest 
IIJued die CXlIIII3CIS wen: vague md 1IIIeIIfon:eabl. 

The appeals conuninee believed these cormcts wen: 
enfarc:eable md a barie freight marlcet determination for 
CllIIlI'ICt cancellation mUSl be made. Otherwise. the 
conaacting party who is disadvIDlIged by a subsequent 
m8lUl would simply deny his CODll'aClIIalliability. 
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Markel deu:nninaIion wu lJIldoubcedly di.lBcuIl. but 
cxber eauna cm:ellalions did lXXUC in 1ale December 
1989 and early January 1990. 

The Award 

To detelmine the barlIe Cn:i1lU mma. die appeals 
COIIIIIIiaee considered IllatMldwestMarlDe Manqemem 
Co. badClllCellcdblrblUJa wUII OlberCllSllJllleJIlt 1~ 

pen:eat em Dec. 26, 1989 and purcbased!Me blUJa em 
Jm 4, 1990 It230 pen:em IIlld decided10 use !be &Venae 
of212.$ pen:eat 10 caIcuIare !be &Wild. 

TheawudIOdleAppellalll,DanversFarmuElevllDr, 
II as foIJows: 

1. Bap(I400 &bon fall BouPIl 1040 pIICOIII 

Sold It 112 to -em' 
72.S pIICOIIIX 4.81- $ 4U2.U 

1. Borp(18OO &bon fall SOUPIl 137 112 pIICOIII 
Sold II 21210 pezza' 

"poz<a1X 4.81- 10,101.00 

Nc-u.aa..clllf<nDoocluo D......: 14,983.1' 
l'laviauIpoym_ .. 0.......: ~ 
BaI.- cIua D_ $10.7'74..40 

The appeals pIIId also awardediDWest at 10pen:em 
pel'lIIIIIIIII1!1omFeb. 9. 1990(30days l1b:rinYo/ced) umil 
paid. 

Submitted willi die c:omem and majority lIppII7Yal of 
die ArbilrIIion Appeals COdIIIIi1tee wbose names appear 
below. 

L. SaJtt Hackett Dan B.MUIer 
0eDcral Mil1s Inc. 1CokaDoGrain Co. Inc. 
MImeapoIis, Minn. 1CokaDo. tnd. 

DeVan C. Janssen Robert W. Obrock 
Consolidared Grain Mid·Stales TenDinaLs IDe. 

and Buse Co. Toledo, OhIo 
SL Louis. Mo. 

Minority Opinion 

As a member of tIIc ArlliIntico Appeals Canmilr= 
!batreviewed this case, itwumy opinion tIW die original 
decision ofdie adlitraIicn ccmmittee should be afllmIed. 

I1clearly was not Ihe intemioo ofeiIherpanylO emer 
inlO aconl1'3Ct for affreigbanenL Ra!hl:r. as evideDced by 
tIIc written COllll'aClS and by Ihe actions of both parties. 
lhey illlended 10 create a COlI1l'aClUai instrument that 

would be a measure of the value of IIllnois River barse 
freigbL Itwas. in fact, intended10be asubstilUtefor barlIe 
freigbL Unflllll1llaldy. die CODl1'3Ct tenns wen: seriously 
dcIldan for accanplisbing thc:ir illlCllded purpose. In 
pII1iaI1ar. andverysigniticamly, die COlIlI'aClS wen: si1em 
reganlin&dispuIe resolulionin the event die parties caJId 
IIlX ape CJ1 fair marlcet value for die purpose of pricinl 
CllIIII'IICl cmceIlalions. 1bis wu indeed a serious over
sicbL 

The silUalion was tben sillllit!c:anIly axnpUcared by 
die pulies' failure 10 exercise in a limely manner tbeir 
rigblsemDec. 16.1989.aftenbe"drop-dead"c:an""Uarim 
dale ofDec. 1$. 1989 had passed. 

11 is die view of ibis camnilIee member tIw since 
lbese CDIIIIlIClSwerenotcaI\J'lClStonransporwlon-but 
ratberwere dsk·shIftln,!llsUumenlS - that "CUSlOIIl-of
1rIde" and IIlX !be 'I'rlIdc Rules should be reII.ed upon 10 
IllSlllve Ibis displte. 

The pIObIem for DmVel1 Fannas ElevatorandMld
west MadDe Mlllaaemertt Co. wu 10 define die vlllue of 
die COIIUIClS. 'I1w was noc an easy lUI<. since die 
lIIIdeI1ytna IIWka tIw lbese CODIl'IClS were ~ 10 
puaIld _ nocaaive and rich willI trIIISlICll.oos forbalJc 
fIa&bt t.ImiIIg !be a1recID1 lime period. Radler. most 
1rlIIISIIClilla wen: for auarameed perfcrmldCll dwiJII a 
very dIbt lime frame orWell: for "CJ1-SlIIIcn" equIpmem. 

Al:conIinIIy. siDl:e Danvers Fannen Elevaur Co. 
believed iDeIf die agrieved pany. IrIde pna1ce would 
dicWetlwmDec.16,1989t1witpassl101iceofdefault 
10Midwest MariDe. Then. die next day Danvers Fannen 
Elevaur Co. shou1d have: 

• aIIl:IIlpced to discover a representative bona fide 
lnIDSaCliaI tIw repllcaICd !be CODtnet leI1IIS in die 
barge freigbl mar1<el; or 

• execured a bona fide representative lr8IIS8ClIon. 

El.dIeraclia1wouJd bave established dieDWUtwith· 
outquestioa. In this situation.Danvers FannersElevIlDr'S 
failure 10 delinitively define die mar1<et on or about Dec. 
16. 19l19. led me 10 CODclude that Danven failed to 
satisfaetDrily identify ill dama,es. if any. 

AccoJdingly. Danvers' appea1 should be denied and 
die original decision of the arbi1l'ation commiaee should 
be atlinned. 

Paul Krul. Acting CIrairman 
Continental Grain Co.
 

Chicago, m.
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