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Livestock farmers denied disaster relief

The United States Court of Appeals for the Fourth Circuit has affirmed a decision that
denied livestock disaster relief funds to three farmers because each of the farmers’ gross
revenue exceeded the amount allowed pursuant to the regulations implementing two
disaster relief programs, the 1998 Crop Loss Disaster Assistance and the Emergency
Livestock Feed Assistance Programs. McDaniels v. U.S., 300 F.3d 407, 412-13 (4™ Cir.
2002).

In October, 1998, Congress established the Crop Loss Disaster Assistance Program

(“CLDAP”) and Emergency Livestock Feed Assistance Program (“LAP”). See id. at 408.
Funds for these programs were appropriated through the Omnibus Consolidated and
Emergency Supplemental Appropriations Act of 1999 (“the Appropriations Act”), Pub.
L. No. 105-277, 112 Stat. 2681 (1998). See id. Congress provided $1.5 billion for the
CLDAP to assist “‘producers on a farm who have incurred losses in the 1998 crop due to
disasters’” and $200 million for the LAP ““‘to make available livestock feed assistance to
livestock affected by disasters.”” Id. (quoting 1999 Appropriations Act 8§ 1102(b) & 1103,
112 Stat. 2681, 2681-43 & 2681-42). The Appropriations Act required that the Secretary
distribute the disaster relief funds in a “‘fair and equitable manner.”” Id. (quoting §
1101(a), 112 Stat. at 2681-42). The Appropriations Act also gave the Secretary the
authority to determine the “‘eligibility and payment limitation criteria.”” Id. (quoting 8§
1101(b)(3), 112 Stat. at 2681-42).
Congress instructed the Secretary and the Commodity Credit Corporation to issue
such regulations as are necessary’” and “‘[a]s soon as practicable after the date of
enactment.”” Id. (quoting 8§ 1133(a)), pursuant to Congress’ instructions. See id. (citing 7
C.F.R. Parts 1477 and 1439). One of the regulations promulgated by the Secretary
mandated that ““no person may receive benefits ‘who has gross revenue in excess of $2.5
million for the 1997 tax year.”” Id. (quoting 7 C.F.R. § 1477.106(f) (citing § 1439.11)). Gross
revenue was defined as the “‘total gross receipts of the person,” which are not to be
reduced ‘for costs, expenses or pass-through funds.”” 1d. (quoting § 1477.106(f)). This
definition stated that “[g]ross revenue includes the total income and total gross receipts
of the person, before any reductions. Gross revenue shall not be adjusted, amended,
discounted, netted or modified for any reasons. No deductions for costs, expenses or
pass-through funds will be deducted from any calculation of gross revenue.” Id. at 411
(citing § 1477.106(f)).

Section 1477.103 defined pass through funds as money

that goes through, but does
Cont.on p.2

It’s October 21st: do you know where
your organic clients are regarding
the new federal regulations?

More than 10 years ago Congress enacted legislation designed to address the growing
confusion regarding the labeling and production of organic foods. Ultimately this
legislation became Title 21 of the 1990 Farm Bill, entitled the Organic Food Production
Act (OFPA). OFPA had the twin goals of creating uniformity to benefit consumers and
to allow organic producers to sell their products with greater ease. 7 U.S.C. 6501.

Enacting the legislation proved far easier than writing the regulations that would
implement the policy goals of the statute, but as of October 21, 2002, organic producers
and handlers will be operating under federal regulations. The rules establish procedures,
detail the operations of the National Organic Program (NOP), and set forth mechanisms
for accreditation and removal of certifiers. 7 C.F.R. Part 205.100 et seq. ~The new
regulations are not intended to be retroactive.

The federal government reported in the appendix to the final rules that there were at
last count approximately 49 certifying bodies nationally. Some 13 of these certifying
bodies are states. Most are private organizations. Many have different and potentially
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not remain in, a person’s account, such as
money collected by an auction house.”” Id.
at 409. Section 1477.103 also provided that
“persons who receive ‘50 percent or less of
[their] gross receipts from farming and
ranching’ may still receive assistance, but
only iftheir grossrevenue ‘fromall sources’
was less than $2.5 million.” 1d. (quoting §
1477.103).

Earl McDaniels, Randolph Lovett, and
Alton Brown, plaintiffs, were livestock
farmers in South Carolina. Seeid. at409. In
October, 1998, they applied to the Farm
Service Agency (“FSA”) for boththe CLDAP
and LAP disaster relief funds. See id. at
408-09. The FSA denied the plaintiffs’ ap-
plications because it determined that they
each exceeded the $2.5 million gross rev-
enue limitset forth in 7 C.F.R. § 1477.106(f).
See id. at 409.

McDaniels owned a one-third interest in
atobacco warehouse that had tobacco sales
in excess of $10 million in 1997. See id.
Lovett owned a two-thirds interest in a
tobacco warehouse that had tobacco sales
in excess of $10.7 million in 1997. See id.
Brown owned 100 percent of the stock in a
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warehouse that had tobacco sales in 1997 of
$3.3 million. See id.

The money used to purchase the tobacco
was paid to these warehouses and depos-
ited in the warehouses’ bank accounts. See
id. at 409-10. Payments made to
McDaniels’s warehouse were made to the
warehouse partnership. See id. The part-
nership then distributed the net proceeds
to the tobacco owners, minus sales com-
missions. See id. For Lovett’s and Brown'’s
warehouses, the warehouse owners “ad-
vanced the purchase price to the tobacco
owners and then billed the purchasers for
the advance plus a sales commission.” Id.
at 410. Regardless of the specific transac-
tional process used, the auction sales pro-
ceeds for each warehouse passed through
its bank account. See id.

The FSA denied the plaintiffs’ applica-
tion for disaster benefits because “each
farmer had gross revenue that exceeded
$2.5million,when pass-through funds from
tobacco auctions at [the] warehouses in
which they had an interest were included.”
Id. The farmers appealed the FSA’s deter-
mination to the USDA National Appeals
Division (“NAD”). See id. They argued
that “because they never took title to the
bailment tobacco sold from their ware-
houses on behalf of third party producers,
it was erroneous to treat the proceeds of
bailment tobacco as revenue.” Id. The

USDA NAD affirmed the FSA’s determi-
nation. See id. The NAD Director subse-
guently affirmed the FSA and NAD deter-
minations. See id.

The plaintiffs then soughtjudicial review
of the NAD Director’s final decision. Seeid.
The district court ruled that the Secretary
properly denied disaster relief to each of
the plaintiffs because the revenue each
farmer derived from the warehouse sales of
tobacco exceeded the $2.5 million gross
revenue limit pursuant to § 1477.106(f). See
id. The district court also ruled that “the
Secretary’s regulationswere reasonableand
‘apermissible construction ofthe 1998 Act.””
Id. The plaintiffs appealed the district
court’s decision to the U.S. Court of Ap-
peals for the Fourth Circuit. See id.

The plaintiffs conceded that the regula-
tions required the Secretary to deny them
disaster assistance as long as the pass-
through funds derived from the tobacco
auction sales were included in calculating
the plaintiffs’ gross revenue. See id. How-
ever, theyarguedthat “the regulations them-
selves exceed[ed] the Secretary’s statutory
authority, which require[d] the Secretary to
distribute the benefits in a ‘fair and equi-
table manner.”” Id.

The plaintiffsalso argued that the regula-
tions were “unreasonable, arbitrary, and
capricious because they include[d], as a

Cont. on p.6

REGULATIONS/Continued from page 1
conflicting requirements for farm products
to be certified as organic. Although some
states such as California had established
regulatory schemesfor organic production,
many did not. In the absence of a national
or state regulatory scheme, many private
companies filled the need for certification.
Since organic produce does not look any
different from conventional produce, some
third-party method of certification became
necessary to prevent consumer fraud. As
the organic market boomed, certification
became even more important.

With the establishment of the NOP, the
USDA envisions an enforcement scheme
with multiple actors including the USDA,
accredited certifying agents, and, where
applicable, approved State Organic Pro-
grams. 7 U.S.C. 6503. Although individual
states may establish State Organic Pro-
grams, the federal government has clearly
occupied the field. 7 U.S.C. 6503. If the
USDA approves the proposed state regula-
tions, States may enact regulations that are
more restrictive than the federal ones. 7
U.S.C. 6506, 7 C.F.R. Part 205.620. States
establishing State Organic Programs may
not enact regulations that would be dis-
criminatory against the substance of the
Act. 7 U.S.C. 6507, 7 C.F.R. Part 205.621 &
Appendix.

States may set their own level of involve-
ment in the National Organic Program. A
state may establish a State Organic Pro-

gram upon approval by the USDA. States
must have several elements in place to be
approved by the USDA. First, the state
must come up to the level of the National
Organic Standards. Then, if the state wants
to impose more restrictive requirements,
the USDA mustapprove them. Inaddition,
States must set forth procedures for deal-
ing with non-compliance as well as media-
tion procedures. 7 C.F.R. Part 205.602, and
205.663. The governing state official would
have to apply to the USDA to be accredited
asacertifying agent, as described in section
2115(b) ofthe OFPA.7U.S.C.6514(b). States
also are preempted under sections 2104
through 2108 of the OFPA (7 U.S.C. 6503
through 6507) from creating certification
programs to certify organic farms or han-
dling operations unless the state programs
have been submitted to, and approved by,
the Secretary of Agriculture as meeting the
requirements of the OFPA.

States can have additional requirements
that organic operations in the state would
have to meet to be certified. 7 U.S.C.
6507(b)(2). Butthese state-imposed require-
ments must be approved by the Secretary
of Agriculture and must meet several crite-
ria. The additional requirements musthelp
further the purposes of the OFPA, must be
consistent with the OFPA, and must not
discriminate against organic commodities
produced in other States. 7 U.S.C. 6507.

Cont.onp. 6
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Property valuation may be reduced by proximity to livestock operation

In Nebraska, land and buildings are valued
at their fair market value for purposes of
property taxation. Residential and com-
mercial real estate is valued at 92-100% of
actual value (i.e. farm market value), and
agricultural real estate is valued at 74-80%
of actual value. Neb. Rev. Stat. 77-5023(3).
Fair market value for property tax valua-
tion purposes may be determined by (1)
comparative sales, (2) income, or (3) cost.
Neb. Rev. Stat. 77-112. In Livingston v.
Jefferson County Board of Equalization, 10
Neb. App. 934 (2002), the Nebraska Court
of Appeals ruled that the county board of
equalization erred in not considering a ru-
ral residence’s proximity to a swine far-

rowing facility in determining the
residence’s valuation.

The taxpayer started a swine farrowing
operation in 1990. In 1999 the taxpayer built
a house approximately 3/4 of a mile from
his farrowing facility at a cost of $328,649.
In 2000, the county valued the house (ex-
cluding the land) at $399,321. The taxpayer
objected to this valuation for three reasons.
First, the house was approximately 3/4 of a
mile from a swine farrowing facility with
5,200 sows. Second, the tax payer had ob-
tained an easement to apply hog manure to
cropland across the road from the house.
Third, the house was not served by a public
road but by a private road that at times

could be used only with a four-wheel drive
vehicle. The taxpayer’s appraiser dis-
counted the value of the house (based on
comparable sales) by 30% for livestock
odors and 10% for its remote location.
The county board of equalization refused
to modify its property valuation, and the
county was upheld by the state Tax Equal-
ization and Review Commission (TERC).
Both the county and TERC refused to con-
sider the effects of livestock odors and the
residence’s remote location as being fac-
tors that would affect the property’s mar-
ket value.
Normally there is a legal presumption
Cont.on p.7
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Depending onthe perspective ofthe viewer,
the new regulatory scheme could either be
viewed as essentially a federal one subject
to some modest input by states or it could
be seen as a very flexible approach de-
signed to achieve national uniformity and
allow for significant state control.

Not all organic producers need to be
certified. The statute provided an exemp-
tion for small agricultural producers. Ifthe
grossagriculturalincome fromorganicsales
totals $5,000 or less annually, the enter-
prise would be exempt from certification. 7
U.S.C. 6505 7 C.F.R. Part 205.101(a)(1).

Exemption from the requirement that
organic operations be certified does not
mean that the operation will be exempt
from other applicable regulations. For ex-
ample “small farm operations” must still
comply with the applicable requirements
of subpart C regarding production, han-
dling,and labeling requirements of the NOP
regulations. 7 C.F.R. Part 205.310. One
very important caveat is that while an ex-
empt or excluded entity may be identified
as organic, it may neither be labeled as
certified organic nor sold with the USDA
Organic seal placed on it. 7 C.F.R. Part
205.310.

Handlers of organic products could seek
exemption in various ways. For example,
section 205.101 of the regulations provide
that in addition to the $5,000 or less exemp-
tion, retail food establishments that handle
but do not process organic food would be
exempt. 7 C.F.R. Part 205.101(2). Also, han-
dling operations that handle only agricul-
tural products that contain less than 70%
organic are exempt as well. 7 C.F.R. Part
205.101(3). However, the same scheme ap-
plies to handlers that applies to produc-
ers—an exemption from certification does
not carry with itan exemption fromregula-
tion. For example, exempt handling orga-
nizations must retain records sufficient to
show that the organic ingredients were

producedand handled organically.7 C.F.R.
Part 205.101.

A producer seeking to argue issues re-
lated to organic production will encounter
one big difference after the regulations take
effect. The federal government will now
control the judicial appeals process. Inthe
past, the appeals process was determined
either by the private entity from which the
grower received his or her certification or
by the state government.

State organic parties proposed that juris-
diction in court challenges to the new pro-
gramshould lie in state courts. 7 C.F.R. Part
205.100 et seq Appendix. There was some
logic to this in that if the state elected to
form a state organic program, the state
directors of agriculture would be the ones
enforcing the new program. However, the
federal government declined the request to
relinquish jurisdiction to state courts. In-
stead, the appeal process runs through the
federal courts in the district in which the
certified operator is located. 7 C.F.R. Part
205.668(b).

The new regulations were also supposed
to help organic producers more easily ex-
porttheir goodsintothe global market. The
regulations address legal issues involved
in international trade in organic products.
The Secretary of Agriculture may allow
organic products to be imported and ex-
ported. 7 C.F.R. Part 205.300. Imported
organic products must meet U.S. stan-
dards to enter the U.S., and exported or-
ganic products must conform to the desti-
nation country’srequirements. 7 C.F.R. Part
205.300. European Union requirements are
found in various documents including the
EU Council Regulations 0f2092/91 and 1804/
1999. U.S. export requirements envision a
scheme where a U.S. exporter might be
allowed to comply with the different or-
ganicrequirements for the destination coun-
try. However, the export product would
then have to be labeled “export only.”

Although much has changed with the
new organic regulations’ arrival on the
scene, much in the regulation of food re-
mainsunchanged. Thefederal government
is still very involved in regulating food
production. 7 U.S.C. 6519 (f). Federal pow-
ers under the Federal Meat Inspection Act
(21 U.S.C. 601 et seq.), the Poultry Products
Inspections Act (21 U.S.C. 451 et seq.), the
Egg Products Inspection Act (21 U.S.C.
1031 et seq.) the Federal Food, Drug and
Cosmetic Act (21 U.S.C. 301 et seq.) the
Environmental Protection Agency (EPA)
and the Federal Insecticide, Fungicide and
Rodenticide Act (7 U.S.C. 136 et seq.) re-
main as they were before the new federal
organic regulations.

Buffer zone requirements for crops of
organic producersremainmurky. Theregu-
lations require distinct, defined boundaries
and buffer zones to prevent the unintended
application of a prohibited substance to an
organic field. But, the regulations do not
set precise limits. 7 C.F.R. Part 205.202.
Instead the details are left to the discretion
of the individual producers and their certi-
fying agent. Genetically modified organ-
ismcross-pollination contaminationincorn
resulted in a flurry of legal activity. Com-
pelling market requirement of avoiding
cross-pollination will certainly give grow-
ers an incentive to keep their organic corn
far away from the GMO varieties.

Information onthe National Organic Pro-
gram may be obtained on the web site at
http://www.ams.usda.gov/nop/. In addi-
tion Richard Mathews, Program Manager
may be contacted at USDA-AMS-TMP-
NOP, Room 4008-South Building
1400 and Independence Avenue, SW Wash-
ington, DC 20250-0020. The phone is (202)
720-3252 and the fax is (202) 205-7808.
Emails may be sent to
NOPWebmaster@usda.gov.

—Rich Schell J.D., Palatine, IL
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White House announces plan to further regulate genetically-modified crops

By Anne Hazlett

On August 2nd, the White House Office of
Science and Technology Policy (“OSTP”)
published a notice of proposed federal ac-
tionsto further regulate plants derived from
biotechnology. Proposed Federal Actions to
Update Field Test Requirements for Biotech-
nology Derived Plants and To Establish Early
Food Safety Assessments for New Proteins
Produced By Such Plants, 67 Fed. Reg. 50578
(Aug. 2, 2002). In its proposal, OSTP de-
tailed steps that the Bush administration
intends to take to enhance the existing coor-
dinated framework for genetically-modi-
fied crops between the Environmental Pro-
tection Agency (“EPA”), Department of
Agriculture (“USDA”), and Food and Drug
Administration (“FDA”). Specifically, the
notice outlines new duties that will be un-
dertaken with regard to field test require-
ments and early food safety assessments
for new proteins introduced into plants. Id.
Suchmeasureswill addressonly those crops
derived from biotechnology that are in-
tended for food and feed use. Id.

Current oversight of agricultural
biotechnology by the federal
government

Federal regulation of agricultural bio-
technology products can be traced back to
1986 when the Reagan administration
adopted the “Coordinated Framework for
Regulation of Biotechnology.” See State-
ment of Policy: Foods Derived From New
Plant Varieties, 51 Fed. Reg. 23302 (June 26,
1986); Food Biotechnology in the United States:
Science, Regulation, and Issues, Congres-
sional Research Service, at 6 (Jan. 2001).
The framework identified EPA’s Office of
Pesticide Programs, USDA’s Animal Plant
Health Inspection Service (“APHIS”) and
the Department of Health and Human Ser-
vices’ FDA as lead agencies to coordinate
oversight activities. Food Biotechnology Re-
port at 6. It also advised that genetically
engineered products would be regulated
according to their characteristics and novel
features, and not by their method of pro-
duction. Id. The framework further stated
that new biotechnology products would be
regulated under the existing web of federal
statutory authority and regulation. Id.

Under the coordinated framework struc-
ture, FDA isresponsible for regulating food
and feeds in the market that have been
modified through genetic engineering. Id.
FDA policy is based on the agency’s au-
thority under the Federal Food, Drug and
Cosmetic Act (“FFDCA”) and requires that
genetically-engineered foods meet the same

Anne Hazlett is an associate counsel with the
House Agriculture Committee in Washing-
ton, D.C.

safety standards as those required of other
foods. Statement of Policy: Foods Derived
from New Plant Varieties; Notice, 57 Fed.
Reg. 22984-85 (May 29, 1992). FDA treats
substances intentionally added to food
through genetic engineering as food addi-
tives if they are significantly different in
structure, function, or amount from sub-
stancescurrently found infood. Id. at 22985.
Under the FFDCA, substances that are food
additives may be used in food only inaccor-
dance with an authorizing regulation. Id.

APHIS regulates importation, interstate
movement, and the environmental release
of plants, animals, and other organisms
thathave beenaltered or produced through
genetic engineering and that have the po-
tential to create pest problems in domestic
agriculture. Food Biotechnology Reportat 11.
For new plants that could become pests,
APHIS issues permits for field tests or for
other forms of release into the environ-
ment. Id.; 7 C.F.R. part 340.4. In reviewing
a permit application, the agency prepares
an environmental assessment in which it
evaluates the probable environmental im-
pact of the release. Food Biotechnology Re-
port at 11. The permit application process
requires that the biotechnology developer
disclose information about the develop-
ment of the plant and the control measures
that will be in place during transport and
field testing. 7 C.F.R. part 340.4.

EPA regulates “plant-incorporated
protectants” (“PIPs”), which are plants that
produce pesticides within their tissues,
under the Federal Insecticide, Fungicide
and Rodenticide Act (“FIFRA”) and the
FFDCA. Food Biotechnology Report at 14.
Under FIFRA, EPA assesses the risk that
the pesticide substance in the plant poses to
human health as well as the environment.
Id. It will approve registration of a sub-
stance for a particular use so long as that
use will not cause unreasonable adverse
effects on the environment. 7 C.F.R. part
152.112. If the plant producing the PIP is
also a food crop, EPA must further estab-
lish a tolerance, or “safe,” level for the
pesticide residue under §408 of the FFDCA.
Id. In the case of any unregistered pesticide
or any registered pesticide being tested for
an unregistered use, EPA is also respon-
sible for issuing an experimental use per-
mit (“EUP”) for field testing. 7 C.F.R. part
172.3.

The OSTP case for increased federal
oversight

Over the past decade, the use of crops
derived from biotechnology has increased
substantially. 67 Fed. Reg. at 50578. For
example, in 1994 approximately 7,000 acres
were planted under 593 USDA field test
authorizations. Id. In2001, by contrast, 57,000
acres were planted under 1,117 authoriza-
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tions. Id. During that year, approximately 88
million acres were planted in the United
States to biotechnology crops and 130 mil-
lion acres were planted worldwide. Id.

Beyond an increase in acreage, the focus
of biotechnology development efforts has
also changed. Id. In the past, biotechnology
research has focused on developing plants
that express traits for improved agronomic
properties, such as pest resistance and her-
bicide tolerance. Id. Today, an increasing
emphasis of the research and development
work in biotechnology is directed towards
adding traits to plants that benefit the con-
sumer,suchasenhanced nutritionand phar-
maceutical properties, and traits that pro-
duce substances like industrial enzymes
not intended for consumption as food or
feed. Id.

As aresult of these developments, OSTP
believes that seed production and com-
modity handling systems will face increas-
ing pressure to meet food and feed safety
standards. Id. Further, OSTP contends that
while the expansion of biotechnology crops
is expected to result in net benefits to pro-
ducers, consumers, and the environment,
the federal government must continue to
provide appropriate regulatory oversight.
Id. Such oversight should include adjusting
federal regulatory requirements in a man-
ner that is consistent with scientific devel-
opments and industry trends. Id.

In its August notice of proposed federal
actions, OSTP focused its regulatory up-
date agenda on two areas: field testing
requirements and food safety assessments.
With respect to field testing requirements,
OSTP maintains that while existing require-
ments have been appropriate for the current
development and commercialization trends
in agricultural biotechnology, federal regu-
lations must anticipate future activities. Id.
As the number and diversity of field tests
increase, there is a greater likelihood that
cross-pollination caused by pollen drift from
field tests to commercial fields or commin-
gling of seeds produced in field test plots
with commercial seeds will occur. Id. Cross-
pollination could then result in intermittent,
low levels of genes derived from biotechnol-
ogy and gene products appearing in com-
merce without going through the applicable
regulatory review. Id.

Inupdating the regulatory process, OSTP
further contends that early food safety as-
sessments are necessary for new proteins
being produced by biotechnology plants
that are intended for food or feed use. Id. at
50578-50579. By eliminating the concern
that a new protein would cause an allergic
reaction or could be a toxin, the govern-
ment can nullify worries that a new protein
engineered into field-tested plants may be
found in commercial seed, commodities,
food, or feed. Id. at 50579.



Proposed federal actions

OSTP’s proposed actions will be imple-
mented through the coordinated actions of
FDA, USDA, and EPA. Id. In developing
this proposal, OSTP has relied on three
common principles. First, the level of con-
finement under which a field test of a plant
derived from biotechnology is conducted
should be consistent with the level of envi-
ronmental, human and animal health risk
associated with the introduced protein and
trait. Id.

Second, if a trait or protein presents an
unacceptable risk or the risks cannot be
determined adequately, field test confine-
ment requirements should be rigorous to
restrict out-crossing and commingling of
seed. Id. The occurrence at any level of
biotechnology-derived genes and gene
products from these field tests should be
prohibited in commercial seed, commodi-
ties, and processed food and feed. Id.

Third, even if a trait or protein does not
present an unacceptable risk to the envi-
ronment or public health, field test require-
ments should still minimize the occurrence
of out-crossing and commingling of seed
from these field tests. 1d. However, inter-
mittent, low levels of biotechnology-de-
rived genes and gene products from such
field tests could be found acceptable based
on data and information indicating the
newly introduced traits and proteins meet
the applicable regulatory standards. Id.

FDA

FDA would publish for comment draft
guidance on procedures to address food
and feed safety concerns arising from the
presence of intermittent, low levels of non-
pesticidal proteins in food or feed made
from biotechnology crops. Id. The guidance
would focus on biotechnology crops that
are under development for food and feed
use but have not yet gone through FDA'’s
premarket consultation process. Id. In ad-
dition, itwould be limited to non-pesticidal
proteins that have not been previously
evaluated by FDA and that are new to a
particular crop. Id.

In its guidance, FDA would encourage
biotechnology developers to submit safety
information on any non-pesticidal protein
engineered into afood or feed crop once the
field testing is at a stage of development
where there is concern that proteins pro-
duced in the field-tested plants may be
found in commercial seed, commodities,
food, or feed through cross-pollination or
commingling. I1d. FDA would be princi-
pally interested in data and other informa-
tion addressing potential toxicity and
allergenicity. Id. Once the information is
submitted, FDA would conduct an evalua-
tion and provide developers with a written
response as to whether the protein is ac-

ceptable or unacceptable from a food or
feed safety standpoint. Id. Regardless of
the finding, FDA would still expect devel-
opers to conduct a complete consultation
with FDA prior to actually marketing food
or feed from the plant. Id.

Both the submissionand response would
be made available on FDA’s website. Id.
The agency would maintain a list on its
website, consistent with confidentiality re-
quirements, of all proteins it has evaluated
and considered acceptable or unacceptable.
Id.

Since this guidance would be focused
only on new non-pesticidal proteins and
their potential toxicity or allergenicity, FDA
would not expect multiple submissions for
the same protein from the same source
gene. Id. Nor would the agency expect
submissions for proteins moved within the
same species of crop as such movement
would notraise new toxicity or allergenicity
issues for the resulting food or feed prod-
uct. Id.

EPA

EPA would publish guidance to address
two issues. First, EPA would revise the
process for obtaining agency review of the
safety issues associated with intermittent,
low level residues of PIPs in food. Id. Sec-
ond, the agency would provide guidance
on containment controls that a person
should employ when conducting experi-
mental field trials in order to minimize the
potential occurrence of unapproved PIPsin
food. Id.

As to safety assessment, EPA would
encourage biotechnology developerstoseek
approval for residues of PIPs in food very
early in the research and development pro-
cess if there is a likelihood that the pesti-
cide will be in food through gene flow. Id.
Under § 408 of the FFDCA, EPA isrequired
to determine whether there is a reasonable
certainty of no harm from aggregate expo-
sure to the pesticide. Id. To make this safety
determination, EPA must issue a rule per-
mitting the residues of the PIP to be present
in food, even if the PIP is only found at low
levels. Id. The proposed EPA guidance
would advise a developer seeking such an
approval to submit PIP-specific informa-
tion sufficient to establish the PIP’s safety
with respect to toxicity, allergenicity, and
other pesticidal properties. Id.

With respect to field testing, EPA would
addresstheregulation of PIPsunder FIFRA,
which requires a developer to obtain an
EUP prior to conducting field research with
a pesticide. Id. In particular, EPA would
provide guidance on the circumstances
underwhich the agency would “reasonably
anticipate” that PIP residues would be
present in food, and therefore require an
EUP. Id. Further, EPA would describe the

containmentcontrolsforexperimental field
trials that would be appropriate to mini-
mize the potential for gene flow to commer-
cial seed or commodity production fields
under circumstances in which those re-
sponsible for the field trials would not an-
ticipate residues. Id. at 50579-50580. In
making these revisions, EPA would coordi-
nate its approach with other federal agen-
cies. Id. at 50580.

USDA

USDA would strengthen its field-testing
controlsfor permits on those bioengineered
traits that are not intended for commodity
uses, such as pharmaceuticals, veterinary
biologics, and industrial products. Id. The
potential for exposure would be mitigated
through several additional safeguards, in-
cluding overall confinement procedures,
performance standards, and monitoring/
auditing practices that ensure that out-
crossing or commingling of non-commod-
ity traits with seeds and commodities is
prevented. Id.

In addition, USDA would also propose
to amend its biotechnology regulations at 7
C.F.R. part 340 so as to provide criteria
under which regulated articles may be al-
lowed in commercial seed and commodi-
ties if they pose no unacceptable environ-
mental risk. Id.

Conclusion

OSTP’s August announcement outlining
earlier safety assessments for future bio-
technology developments has been wel-
comed by a variety of interests. In an Au-
gust 5th press release, CropLife America
President Jay Vroom stated: “CropLife
America applauds the Aug. 2 White House
announcement outlining earlier safety as-
sessments for future, unique crop biotech-
nology developments as evidence that the
coordinated framework adequately safe-
guards human health and the environment
and can be enhanced to accommodate new
technologies.” Press Release, “CropLife
AmericaCommendsBush Administration’s
Move to Bring the Coordinated Framework
into the 21st Century,” CropLife America,
August. 1, 2002, http://
www.croplifeamerica.org.

Similarly, the American Seed Trade As-
sociation has issued a statement support-
ing the proposal: “To maintain consumer
confidence and to realize the maximum
benefit to producers, consumers and the
environment from the commercialization
of biotech derived products, advancements
in technology, marketing and regulations
must remain consistent.” ASTA Chief Ex-
ecutive Officer Richard Crowder further
stated that the proposal “will help ensure
that science based regulations and technol-

Cont.on p.6
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ogy move together,” and that the changes
will “provide additional confidence in
biotech derived products for customers of
the seed industry and for feed and food
product users, domestically and interna-
tionally.” Press Release, “ASTA Supports
Administration’s Biotech Field Test and
Food Safety Proposal,” American Seed
Trade Association, Aug. 5, 2002, http://
www.amseed.com/news.

At the same time, however, environmen-
tal and food safety advocates are not con-
vinced that the OSTP proposal goes far

enough to protect the public interest. In an
August 3rd L.A. Times story, Jane Rissler, a
spokesperson for the Union of Concerned
Scientists, stated: “l fear that if the FDA
approach remains voluntary it will end up
protecting industry more than people and
the environment. Industry will be ableto go
to FDA to get an OK if it fears it has not
contained a new protein, so it won’t be
liable for introducing a protein into the food
supply.” Elizabeth Shogren, New Testing
Policy Proposed for Altered Crops: Biotech
Industry Applauds the White House Plan, But

Food Safety Advocates and Environmentalists
Say It May Not Go Far Enough, L.A. Times,
Aug. 3, 2002.

The public comment period for OSTP’s
proposed federal actions closed on Sep-
tember 30th. Any comments submitted will
be directed to the individual agencies in-
volved in updating the coordinated frame-
work for federal oversight of biotechnol-
ogy. OSTP hopes to have a final rule in
place by early 2003.

DISASTER RELIEF/Cont. from p. 2
component of gross revenue, pass-through
fundsfor bailmenttobaccosaleseventhough
the farmers ‘neither owned title to the to-
bacco nor had a right to the proceeds from
the bailment sales.”” Id. The plaintiffs as-
serted that if pass-through funds had been
excluded from the gross revenue calcula-
tion, then they would have qualified for the
CLDAP and LAP disaster assistance funds.
See id. In making these arguments, the
plaintiffs pointed out that the Secretary did
not provide an explanation of why pass-
through funds were included in the gross
revenue calculation. See id.

TheFourth Circuitfirstexamined whether
the regulations should be given controlling
weight. See id. The court stated that
“[w]henitappearsthat Congressdelegated
authority to [an] agency generally to make
rules carrying the force of law,” we give
greatdeferencetoan ‘administrative imple-
mentation of [the] particular statutory pro-
vision.” Id. at 411 (quoting United States v.
Mead Corp., 553 U.S. 218, 226-27 (2001)).
The court also stated that the first question
“‘is whether Congress has directly spoken
to the precise question atissue. If the intent
of Congress is clear, that is the end of the
matter.”” 1d. (quoting Chevron U.S.A., Inc.
v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 842-43 (1987)). The court
explained that “[e]ven if Congress’ intentis
ambiguous, we defer to the agency’s con-
struction ofthe statute, asking only ‘whether
the agency’s answer is based on a permis-
sible construction of the statute.”” Id. (qQuot-
ing Chevron, 467 U.S. at 843). The court
added that “when Congress delegates au-
thority to an agency ‘to elucidate a specific
provision of [a] statute by regulation[,]
[s]uch legislative regulations are given con-
trolling weight unless they are arbitrary,
capricious, or manifestly contrary to the
statute.” Id. (quoting Chevron, 467 U.S. at
843-44) (and citing Mead, 533 U.S. at 227).

The Fourth Circuit noted that Congress
delegated authority to the Secretary to dis-
tribute the CLDAP and LAP disaster relief
funds in a “‘fair and equitable manner,”” to
determine “‘eligibility and payment limi-

211

tation criteria,”” and to do this without
public notice and comment. Id. (quoting §
1101(a), § 1101(b)(3) (citing § 1133)). The
court observed that, based upon this statu-
tory authority, the Secretary determined
that the $2.5 million gross revenue amount
would limit eligibility for CLDAP and LAP
disaster relief funds. See id. The Fourth
Circuit concluded that “[i]n this case, we
cannot imagine how Congress could have
been more clear in its delegation of author-
ity to the Secretary.” Id.

The court next examined the plaintiffs’
argument that the regulations were “arbi-
trary, capricious, or manifestly contrary to
the statute” because they were not “‘fair
and equitable’” and because the Secretary
“did not provide an explanation for the
eligibility criteria.” 1d.at411-12. The Fourth
Circuit rejected this argument, noting that
Congress expressly authorized the Secre-
tary not to provide an explanation of the
eligibility criteria by authorizing the Secre-
tary not to resort to public notice and com-
ment requirements contained in the Ad-
ministrative Procedures Act. See id. at 412
(citing 5 U.S.C. 8 553(c) (stating that “‘a
concise general statementof [aregulation’s]
basisand purpose’”isrequired only “‘[a]fter
consideration of the relevant matter pre-
sented’ during the comment period”)).

The court explained that “[e]ven though
reasonable minds mightdiffer astowhether
eligibility criteria based on gross revenue—
as distinct from net income, assets, or net
worth-were the best choice to measure a
farmer’s economic strength and therefore
need for relief, there can be no doubt that
the basis chosen for eligibility was reason-
able.” Id. The court also explained that
“[g]ross revenue is an economic measure of
the size of a farmer’s operations, just as are
net income, assets, and net worth.” Id. The
court stated that “[w]hile gross revenue
may overstate the size of an operation be-
cause its net income may be only a small
portion, net income could be just as impre-
cise, failing to identify a large operation
that is managed poorly or in which sub-
stantial individual incomes are sheltered as
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items of cost.” 1d. The court also stated that
although more accurate definitions of eco-
nomic strength could have been created,
“with more precise definitions come the
disputesoverappropriate accounting meth-
ods and other similar issues.” 1d. at 412-13.

The court added that:

The choice of measuring a farmer’s eco-

nomic strength by gross revenue can ra-

tionally be justified as a way to ‘allow
relief to be made available quickly, and
effectively, within the limits of the fund-
ing available for this program.” Using
gross revenue as the basis for eligibility
eases the administrative burden of calcu-
lating each farmer’s income. Lumping
pass-through fundswith revenue reduces
the likelihood of sellers manipulating the
structure of their transactions to convert
non-deductible costs of goods sold into
deductible pass-through funds. And, as
perhapsthe mostobjective criterionavail-
able, it avoids the possibility of ineffi-
cient farmers benefitting more than effi-
cient ones, as well as the potential for
manipulating income through creative
accounting.

Id. at 413 (quoting 64 Fed. Reg. 18553, 18554

(Apr. 15, 1999)).

The Fourth Circuit concluded that using
gross revenue without any deductions, in-
cluding pass-through funds, was a rational
application of the Secretary’s authority to
distribute the CLDAP and LAD disaster
funds in afair and equitable manner. Seeiid.

The dissent maintained that because the
Secretary did not provide any reasons for
its decision to include pass-through funds
in the calculation of gross revenue, the case
should be remanded back to the Secretary
so that the Secretary could provide a state-
ment of reasons for its decision. See id. at
413-15. The dissent opined, “[t]hat an
agency must give some statement of expla-
nation for its actions is a basic precept of
administrative law. As the Supreme Court
admonished in Motor Vehicle Manufacturers
Association of the United States, Inc. v. State
Farm Mutual Automobile Insurance Co., 463

Cont.on p.7
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that county officials have properly valued
property for property tax purposes. A
county board of equalization need not
present evidence regarding its valuation.
In this case, the Court of Appeals con-
cluded that the taxpayer had successfully
overcome this legal presumption that the
county’s valuation was correct. The court
determined that it was reversible error for
the county and TERC to refuse to consider
the effects of the swine facility, the manure
easement, and the house’s remote location
on its property value. The fact that the
swine facility was owned by the taxpayer
did not mean that the nearness of the swine
facility could not be a factor in determining

Disaster relief/Cont. from p. 6

U.S. 29 (1983), ‘the agency must examine
the relevant data and articulate a satisfac-
tory explanation for its actions including a
‘rational connection between the facts found
and the choice made.”” Id. at 413 (quoting
State Farm, 463 U.S. at 43 and Burlington
Truck Lines v. United States, 371 U.S. 156,
168 (1962)).

The dissent was unpersuaded by the
majority’s reasoning that the Secretary was
not required to provide reasons for its deci-
sion because Congress authorized the Sec-
retary to make its determinations without
resort to the notice and comment require-
ments of § 553(c) of the Administrative
Procedures Act. Seeid. at 414. The dissent
stated that:

...evenassuming that, under section 553(c),

a statement of basis and purpose is re-

quired only if notice and comment is

mandated-aconclusion, incidentally, not
required by the text of that provision-it
does not follow (as the majority believes
itdoes) that the agency’s decision may be
upheld in the absence of any stated justi-
fication. The Secretary still must provide
reasons for his decision in order to survive
arbitrary and capricious review under sec-
tion 706(2)(A) of the APA.
Id. (emphasis supplied).
— Harrison M. Pittman, Research
Attorney For the National AgLaw Center

This material is based on work supported by the
U.S. Department of Agriculture under Agree-
ment No. 59-8201-9-115. Any opinions, find-
ings, conclusions or recommendations ex-
pressed in this article are those of the author
and do not necessarily reflect the view of the
U.S. Department of Agriculture.

The National AgLaw Center is a federally
funded research institution located at the Uni-
versity of Arkansas School of Law.Web site:
www.NationalAglLawCenter.org e Phone:
(479)575-7646 « Email: NCALRI@uark.edu

the residence’s property value.

Thecourtalsoruled that the county board
of equalization and TERC erred in refusing
toconsider whether the taxpayer had “over-
built,” i.e. spent more on his residence than
he could realistically expect to receive if the
house were sold. The taxpayer testified
that he would be lucky to receive $200,000
for the house (which probably was accu-
rate, givenitsremote locationand the swine
odors). The court quoted an example where
a house costing $150,000 and built in a
neighborhood where the average house was
worth $75,000, would likely have a prop-
erty value of less than its $150,000 cost
because the house was “overbuilt” (or too
expensive) for the neighborhood.

The county failed to produce any evi-
dence (1) that the taxpayer’s house was not
overbuiltand (2) thatthe swine odorswould
not affect the property value. The court of
appeals ruled that (1) failure to consider
whether the house was overbuilt and (2)
failure to consider the impact of hog odors
on property value were reversible error.
The court noted that these factors certainly
would come into play when the house was
sold,and would certainly influence the price
paid after negotiations between a willing
buyerand awilling seller. The court quoted
Nebraska livestock nuisance decisions as
proof that the presence of hog odors could
affect what a willing buyer would be will-
ing to pay for the house, given the presence
of hog odors. The court ordered the county
to consider the impacts of hog odors and
remote location in valuing the taxpayer’s
property.

“It was arbitrary for the [county] Board
and TERCtoignoretheeffectthatthe hearby
hog facility would have on the house’s fair
marketvalueintheordinary course of trade.
No reasonable fact finder could conclude
that in the real estate marketplace, a poten-
tial buyer would not notice, and react eco-
nomically, to having a large hog facility
very nearby while living in a remote loca-
tion.”

Commentary. It will be interesting to see
whether this decision encourages taxpay-
ers living near livestock facilities to seek
property tax reductions due to the impact
of livestock odors on the value of their
residence. The Nebraska Sierra Club is
holding workshops on how to take advan-
tage of this court ruling. Clearly many live-
stock producers who live near their feeding
operations could be in a position to seek a
lower property valuation due to livestock
odors. Taxpayers seeking lower property
valuations due to livestock odors would as
aminimum need a property valuation from
a licensed appraiser regarding the impact
of livestock odors on the residence prop-
erty value.

—J. David Aiken, Water & Agricultural
Law Specialist, 402-472-1848;
daiken@unl.edu
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Job Announcement

The National Center for Agricultural
Law Research and Information lo-
cated at the University of Arkansas
School of Law in Fayetteville, Arkan-
sas, seeks candidates for the position
of Director. Supported primarily by
annual congressional appropriations,
the Center conducts legal research on
a wide range of agricultural law is-
sues and disseminates this research
and other information to a broad au-
dience.

The Director is responsible for su-
pervising the Center’sstaffattorneys,
librarian, publicity and information
specialist, and students in the Law
School’s Graduate Program in Agri-
cultural Law who are employed by
the Center as Graduate Fellows. The
Director must also maintain the
Center’s relationship with Congress;
the United States Department of
Agriculture, the agency that admin-
isters the Center’s grant; the Law
School; and the public the Center
serves. In addition, the Director will
be expected to research, write, and
edit Center publications.

Candidates must have a law de-
gree from a law school accredited by
the American Bar Association. Ex-
cellent research, writing, and admin-
istrative skills are required, and legal
experience in agricultural law or re-
lated fields is a plus. Demonstrable
potential to be a classroom teacher is
amust, as the Director may be called
on to teach one course per year in the
Law School’s Graduate Program in
Agricultural Law.

Salary is negotiable and will de-
pend on qualifications.

Candidates should submit a cur-
rent resume to:

Professor Christopher Kelley

Chair, Director Search Committee

University of Arkansas School of
Law

Robert A. Leflar Law Center

Fayetteville, AR 72701

479-575-3230

ckelley@uark.edu

The University of Arkansas is an
Affirmative Action/Equal Oppor-
tunity Employer and applications
will be accepted without regard to
age, race, color, sex, or national ori-
gin. Applicants must have proof of
legal authority toworkinthe United
States.




