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Irrigation, the ESA, and the Klamath Project





   TOPICS

■ ESA Overview

■ ESA / Water Rights Interface (or Disconnect)

■ Klamath Basin / Klamath Project ESA Experience

■ The State of Play in Klamath / Lessons



■ Split Jurisdiction
– United States Fish and Wildlife Service 

(Department of the Interior); Inland and Avian
– NOAA Fisheries / National Marine Fisheries 

Service (Department of Commerce); Aquatic 
Marine and Anadromous Species

ESA 
OVERVIEW



ESA OVERVIEW: 
SECTION 4 
(16 U.S.C. 1533)

■ Formal Rulemaking Procedures 
for Listing a Species as 
Threatened or Endangered and 
Designating “Critical Habitat”



ESA OVERVIEW: 
SECTION 9 
(16 U.S.C. 1538)

■ Section 9 Prohibits (Unauthorized) “Take” of Listed Animals

– Prohibition applies to everyone (private citizens, local and 
state agencies, federal agencies)

– Taking includes kill, harm, harass… Habitat modification can 
result in take if an individual is harmed

– Intent is not relevant

■ Enforcement

– By the Services

■ Injunctive relief

■ Civil and criminal penalties

– By Citizens

■ Injunctive relief

■ Attorneys’ fees recoverable 



SECTION 9 IN 
ACTION: EXAMPLES 
■ United States v. Glenn-Colusa Irrigation 

District, 788 F. Supp 1126 (E.D. Ca 1992)

– Diversion from the Sacramento River 
serving approximately 200,000 acres

– District Court 

■ found that the diversion caused 
take of endangered winter-run 
salmon; and

■ enjoined all diversions between 
July 15 and November 30 of each 
year



SECTION 9 IN ACTION: EXAMPLES 

■ Wishtoyo Foundation v. United Water Conservation District (C.D. Cal. 2018)
– Citizen suit alleging unlawful take of southern California steelhead
– District Court found take. An injunction:

■ limits diversions 
■ requires new fish passage
■ Attorneys’ fees to plaintiffs



SECTION 9 IN ACTION: EXAMPLES 



ESA OVERVIEW: AUTHORIZATION OF TAKE

■ Otherwise-Prohibited Take Can Be Authorized in Two Major Ways
– For nonfederal parties: permits issued under Section 10 (16 U.S.C. 1539)
– For both federal and nonfederal parties: in incidental take statements issued in 

a biological opinion by the Services [next topic]



ESA OVERVIEW: SECTION 7 (16 U.S.C. 1536)

■ Section 7 Applies Only to Federal Agencies

■ Substantively
– Section 7(a)(2) requires that federal agencies insure [sic] that their actions not jeopardize the 

continued existence of listed species or destroy or adversely modify designated critical habitat
– This mandate applies “whatever the cost.” Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978)

■ Procedurally (ESA Consultation)
– The action agency describes its proposed action, in a “biological assessment”
– The Service issues its biological opinion, opining as to whether the proposed action would violate 

the substantive requirement of Section 7(a)(2)
– If so, the biological opinion also identifies any “reasonable and prudent alternatives” that would no 

result in  jeopardy
– Then the action agency decides whether and how to proceed in light of its Section 7(a)(2) duty





ESA AND WATER RIGHTS

Western States 
Follow Prior 
Appropriation 
Doctrine



ESA AND WATER RIGHTS

Is the Fish an Appropriator?





A Year (+) in the Life: DISPOSITIVE 
RULINGS OF NOTE

Ninth Circuit Court of Appeals
Klamath Irrigation Dist. v. United States Bureau of Reclamation, 48 F.3d 934 (Sept. 8, 2022)
 Klamath Irrigation Dist. v. United States Bureau of Reclamation, 69 F.3d 204 (June 5, 2023)

Oregon Court of Appeals
Klamath Irrigation Dist. v. Or. Water Res. Dep’t, 321 Or. App. 581 (Sept. 8, 2022)

U.S. District Court (D. Or.)
Buchanan v. Or. Water Res. Dep’t (D. Or. Aug. 29, 2023)

Klamath Tribes v. United States Bureau of Reclamation (D. Or. Feb. 7, 2024) 
    Klamath Tribes v. United States Bureau of Reclamation (D. Or. Feb. 7, 2024) 

United States of America v. Klamath Drainage Dist. (D. Or. Sept. 11, 2023)

U.S. District Court (N.D. Cal.)
Yurok Tribe v. United States Bureau of Reclamation (N.D. Cal. Feb. 6, 2023)



STOP HERE FOR NOW

■ Stop here for now
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The Klamath Project  ~ ESA Section 7 Logic

Section 7(a)(2): Federal Agencies Must Ensure that Their Actions 
Not Cause Jeopardy to ESA-listed Species

…is interpreted to mean…

The Project must “provide adequate water” for ESA-listed species 
in Upper Klamath Lake (suckers) and Klamath River (coho, killer 
whales), as determined by USFWS and NMFS
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A HOT TOPIC: DISCRETION

■ Federal Agency’s Section 7(a)(2) obligation to ensure that their actions do not cause 
jeopardy, etc., applies only to discretionary actions; that is, actions where the agency 
has discretion to modify the action to benefit ESA-listed species. For nonfederal 
actions occurring under a federal authorization (permit, contract, etc.), the federal 
agency must have retained discretion to impose measures that inure to the benefit 
of the listed species.

See 50 C.F.R. 402.14(a); National Ass’n of Home Builders v. Wilderness Society, 
551 U.S. 644 (2007); Turtle Island Restoration Network v. Nat’l Marine Fisheries Serv., 
340 F.3d 969 (9th Cir. 2003).



DISCRETION AND THE KLAMATH 
PROJECT
■ For the last seven years, KWUA has sought a changed paradigm

– The argument is that matters associated with diversion and delivery of water 
for irrigation in the Klamath Project is not subject to the Section 7(a)(2) 
prohibitions

– The argument is that such actions are either: nondiscretionary federal actions, 
or nonfederal actions as to which Reclamation has not retained discretion to 
direct conduct of irrigation districts so as to benefit listed species

– The issue was joined in litigation filed in 2019 but that litigation was dismissed 
due to the inability to join necessary parties (tribes)
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Yurok Case (N.D. Cal.)

 Through a procedurally tangled lawsuit that included…

The Yurok Tribe filing a lawsuit against Reclamation and NMFS; and
the United States filing a crossclaim against Klamath Water Users Association and 
the State of Oregon; and

 

KWUA filing a counterclaim against the United States…

 The “discretion” issue was teed up in federal court in litigation in which basin 
tribes are parties



Yurok Case (N.D. Cal.)
Does Reclamation have the discretion to curtail storage, diversion, and delivery of water to Project irrigators 
in order to benefit ESA-listed species?
Irrigators’ Answer:    No. 

Read Home Builders. The ESA itself does not create any authority to protect listed species. Section 7(a)(2) 
only requires exercise of otherwise-existing discretion that can be exercised to benefit species. The Project is 
authorized for irrigation only. Under contracts, diversion and delivery are either: non-discretionary federal 
obligations; or actions performed by non-federal parties to whom Section 7(a)(2) does not apply.

District Court’s Answer (Feb. 6, 2023):     Yes.

Section 10 of the Reclamation Act (43 U.S.C. 373) confers broad authority to “perform any and all acts and 
make such rules and regulations as may be necessary and proper for the purpose of carrying the provisions 
of this act into full force and effect.” That is sufficient to create discretion to protect species, even to the 
detriment of Project water users. 

The Case is Now Pending Before the Ninth Circuit Court of Appeals

  



Meanwhile, on May 23, 2024

■ The NRDC decision is extremely 
helpful in the Klamath “Yurok” 
case on the issue of the 
absence of retained discretion 
in existing contracts
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U.S. v. Klamath Drainage 
District (D. Or. Sept. 11, 2023)

■ In a 1943 contract, KDD and Reclamation agreed that 
Reclamation would release water from Upper Klamath 
Lake for diversion by KDD from the Klamath River, in 
exchange for payment and other consideration

■ Reclamation owns/operates the headworks of one of 
KDD’s diversions (Ady Canal) but KDD owns North Canal 
in its entirety

■ KDD also has a supplemental state permit that is not 
based on appropriation of the water for the Project as a 
whole
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U.S. v. Klamath Drainage 
District (D. Or. Sept. 11, 2023)
■ Question Presented: Must KDD comply with a 

Reclamation directive to cease or limit diversion from 
North Canal based on ESA Section 7 and the 1943 
contract?

■ KDD’s Answer: No, of course not. It’s our canal and our 
water right. KDD is not subject to Section 7. Plenty of 
diverters take water from their own facilities and water 
rights without Reclamation’s permission.

■ District Court’s Answer: Yes, of course it must. The 1943 
contract is a bargained-for exchange that provides the 
full universe of circumstances under which KDD may 
divert Klamath water. The contract also makes KDD 
subject to “rules and regulations” such as 
Reclamation’s ESA-based operations plans.

The Court permanently enjoined KDD from diverting any 
water, from any diversion, without Reclamation’s 
authorization.
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WHAT CAN WE CONCLUDE FOR SURE?

–  It is possible to have very good water rights…
■ And no water

–  If you can litigate your way to irrigation stability in the face of the ESA…
■ You will be in a minority of one

  







Yakima River Basin 
Integrated Water 
Resource Management 
Plan





Answers? 
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