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INTRODUCTION

Benjamin Franklin is credited with having written, "When the well's dry, we know the
worth of water." He could have added, "And once we know the worth of water, we'll all lawyer

up."”

We live in an age when ever increasing demand for water has combined with chronic
shortage of supply to cause an exponential increase in water-related transactions and litigation
over a multi-state region in the American West. Lawyers who practice water law may find
themselves asked to represent clients in contexts or under conditions where the ethical
implications are not immediately apparent to them. We intend by this presentation to alert you to
situations that present ethical issues and to discuss the ways in which you might address them.

The following hypothetical situations illustrate issues related to the unauthorized practice
of law, business/ financial relationships with your clients, privilege and the duty to protect a
client's confidential information, professional competence problems, and conflicts of interest. 2

2 These hypotheticals are offered as part of an educational presentation. None is intended to be,
and should not be relied upon as, advice to be followed in an actual situation. The presenters are
admitted to practice only in the State of California. The Supreme Court of the State of California
adopted a complete revision of its Rules of Professional Conduct ("CRPC") on May 10, 2018.
California’s new CRPC are modeled after the ABA's Model Rules of Professional Conduct but
have several significant variations. You should consult the law and professional rules of the
applicable jurisdiction to properly determine your ethical obligations in any situation you may
encounter.
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HYPOTHETICAL A
Unauthorized Practice of Law

You practice in a small firm located in central California. You attended law school in
the Bay Area. Your best friend from law school, Paula, was one of the smartest students in your
class; graduating Order of the Coif. Paula got married during your third year and moved to
Idaho with her husband soon after graduation. She never took the California Bar examination.
She took the Idaho Bar instead, passed with the highest score that year, and joined a very good
firm located in Boise. Paula is only admitted to practice law in Idaho. She is a very experienced
water litigator. She also teaches water law at the University of Idaho College of Law. Although
she practices in Idaho, she has published a text on the water law of several states, including
California. She has also published several articles on federal reclamation law.

You practice general business and corporate law. You have a general understanding of
California water law and can handle routine water rights issues as they come up in transactions,
but you don't consider yourself to be a water law specialist and there are no water law specialists
in your firm. Your biggest client is Mega Ag Resources LLC. Mega Ag is, as the name
suggests, a heavy hitter in California agriculture. It obtains water for its various farms from a
variety of sources including riparian rights, federal reclamation projects and contractual
arrangements that are expressly governed by California law. Over the past few years Mega's
president, John, has begun to ask you more and more questions about water law. Circumstances
have progressed to the point that John believes Mega may have to engage in litigation to protect
its rights against infringing neighbors. John likes and trusts you, but knows you and your firm
don't feel fully equipped to represent him in what could become a water war to be fought on
several fronts. John has told you he wants you to stay involved with Mega's water program, but
has authorized you to engage on Mega's behalf the best lawyer you can find with whom to
consult and, if you feel appropriate, to take the lead on various water matters. You immediately
think of Paula primarily because you know she's very competent, but also because you don't
want to introduce local competitors to Mega.

Within a few days a problem pops up. Mega has a ranch located on Wet River. An
upstream neighbor has started diverting water from the river in amounts far in excess of
historical diversions. Under which of the following alternatives may Paula assist you?

Situation #1: You ask Paula to analyze certain historical information you have collected for her
and to communicate directly with the diverter's attorney regarding Mega's rights. Your plan is to
have Paula negotiate an out-of-court settlement alone; minimizing your involvement in order to
manage the fees charged to your client. Paula performs all her research and analysis in Idaho but
travels to California and holds several meetings with the client and opposing counsel here. Is
this permissible?

Authorities: California Business & Professions Code ("CB&PC™) § 6125; Birbrower,
Montalbano, Condon & Frank P.C. et al., v. Superior Court of Santa Clara County (Esq.
Business Services, Inc. RPI) (1998) 17 Cal. 4th 119. [holding the New Y ork-based firm violated
Bus. & Prof. Code § 6125 by engaging in extensive unauthorized practice of law in California];
California Rule of Court 9.48.
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Situation #2: Same situation as #1 but Paula never comes to California. She performs her
research in Idaho and communicates with California client and opposing counsel by phone and
email exclusively.

Authorities: CB&PC § 6125; Birbrower, Montalbano, Condon & Frank P.C. et al., v. Superior
Court of Santa Clara County (Esq. Business Services, Inc.) (1998) 17 Cal. 4th 119.

Situation #3: You ask Paula to analyze certain historical information you have collected for her
and to prepare analyses and legal memoranda that you will use to negotiate with the diverter's
attorney. You conduct the negotiations relying upon Paula's research and advice. Is this
permissible?

Authorities: Los Angeles County Bar Ass'n Formal Opinion 518 (2006). ) [An attorney may
outsource legal work so long the attorney competently reviews the work, remains ultimately responsible
for the final work product, the attorney does not charge an unconscionable fee, client confidences and
secrets are protected, and there is no conflict of interest between the client and the contracting entity].

Situation #4: The diverter agrees to arbitrate the dispute. You ask Paula to prepare and conduct
the arbitration in California. Is this permissible?

Authorities: California Code of Civil Procedure ("CCP") § 1282.4; California Rule of Court
9.43.

Situation #5: Your firm files suit in state court with Paula named as co-counsel. You have
Paula admitted pro hac vice. Her firm prepares all the pleadings and she conducts oral argument.
Is this permissible?

Authorities: California Rule of Court 9.40.

Situation #6. The neighbor is a natural person who lives in Nevada. You decide to sue in
federal court. You ask Paula to take the lead. Is this permissible?

Authorities:  In re Mendez (9" Cir. BAP) 231 B.R. 86; FRCP 83; Local Rules for the U.S.
District Court, Eastern District California (Effective March 1, 2022), Rule 180.
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HYPOTHETICAL B
Business Transactions with Clients

You grew up on a family farm in the Central Valley of California. You and your siblings
inherited the farm which is located near the town where you now practice law. Your firm represents
numerous irrigation districts as general counsel including one, Hometown Irrigation District
("HID"), in which your family's farm is located.

Situation #1: HID wants to condemn a small portion of your ranch for a canal right-of-
way. Your brothers negotiate with HID's land agent concerning the terms of sale. You do not
participate in the negotiations on behalf of your family other than to tell your brothers what you
are willing to accept. Your law partner who represents HID does not participate on behalf of
HID. HID makes an offer, your brothers counter, HID accepts. You are asked to sign the
contract of sale. Is this permissible?

Authorities: California Rules of Professional Conduct ("CRPC") 1.8.1.

Situation #2: HID's board has adopted a budget for the canal project. Your family has
lived within HID's boundaries for over seventy years. You do not own any land located along the
proposed right of way but know many of the people who do. You believe you can through
negotiation acquire the entire right of way for less than the total amount HID has committed to
land acquisition. You offer to negotiate the acquisition of the right of way on a contingency; you
will be paid thirty percent of the difference between HID's budget and actual cost. The district's
board thinks it might be helpful for you to become involved and wants to take you up on your
offer. Is this permissible?

Authorities: CB&PC § 6147; CRPC 1.5 (b); Arnall v. Super Court (Liker) (2010) 190
CA4th 360, 368. [Section 6147 applies to contingent fee arrangements outside of the litigation
context]. County of Santa Clara v. Superior Court (Atlantic Richfield) (2010) 50 Cal.4" 35 [cert
denied 131 S.Ct. 920, sub nom. Atlantic Richfield Company v. Santa Clara County, California, et
al.] [Public entities were not categorically barred from engaging private counsel under
contingent fee arrangements].

Situation #3: The canal's prime contractor completes the project almost a year after the
final construction deadline. HID was forced to pay the several easement grantors a total of
approximately $250,000.00 as consideration to extend temporary construction easements. HID
is also entitled to about $130,000.00 in construction delay payments from the contractor. HID's
board is aware that litigation costs can balloon in even what seem to be straightforward cases.
HID would like to retain your firm to handle litigation against the contractor on a contingency.
Is this permissible?

Authorities: CB&PC § 6147; CRPC 1.5 (b); Arnall v. Super Court (Liker) (2010) 190

CAA4th 360, 368. County of Santa Clara v. Superior Court (Atlantic Richfield) (2010) 50 Cal.4"
35 [cert denied 131 S.Ct. 920]
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HYPOTHETICAL C
Attorney's Duty to Protect Confidential and Privileged Information

You represent a local landowner, Agnes. Local Irrigation District's ("LID™) manager has
recently called Agnes to tell her that LID is interested in acquiring 320 acres of land she owns in
a certain low-lying area of the district to build a recharge basin. You have represented Agnes for
many years. You also represent her neighbor, Ben. Ben is getting out of farming and already
has a potential buyer; although they haven't agreed on the price. He has engaged you to handle
the sale of his land from negotiation through preparation of documents.

Situation #1: LID's manager told Agnes when he called her that LID might be willing to
pay Agnes as much as $19,000.00/ acre for her land. Agnes relayed that to you. May you tell
Ben what Agnes told you about the price LID offered her for her land to help Ben prepare his
opening offer for the sale of his property?

Authorities: CB&PC § 6068(e); CRPC 1.6; California Evidence Code ("CEv.C") 8
954; CEv.C § 955; Wells Fargo Bank, N.A. v. Sup. Ct. (Boltwood) (2000) 22 Cal 4th 201, 209
[privilege applies even where litigation is not threatened]. Note impact of CRPC 1.4.

Situation #2:  Agnes told LID's manager to call you about the recharge basin
transaction because she wants you to represent her. LID's manager told you the district is willing
to pay Agnes $19,000.00/ acre for her land. May you tell Ben what LID's manager told you?

Authorities: CB&PC § 6068(e); CRPC 1.8.2; California State Bar Formal Opinion
2016-195. [A lawyer may not disclose confidential information or publicly available information
that the lawyer obtained during representation when the client has requested it be kept secret or
where disclosure would be likely be embarrassing or detrimental to the client]; Also consider
City and County of San Francisco v. Cobra Solutions, Inc. (2006) 38 Cal.4th 839, 846 (attorney
owns client a "duty of undivided loyalty™)].

Situation #3:  You receive a call from a person whom you have never represented.
That person would like you to represent him in a negotiation with LID for (guess what) the sale
of 320 acres to build a re-charge basin. LID's manager told the prospective client that the district
might be willing to pay as much as $22,000.00 an acre. You immediately decline the case
because you already represent Agnes in her efforts to sell her land to LID at the best price she
can get. It occurs to you that Agnes might improve her position by counter-offering to sell her
land to LID for $20,500.00 an acre. Can you tell Agnes about the information you obtained from
the person you declined to represent to help Agnes formulate a competitive bid?

Authorities: CRCP 1.4 ; CRPC 1.18(b).

Situation #4. Same situation as 3 but you are careful not to tell Agnes how you came up
with the offer number. May you use the information without disclosing it to Agnes?
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Authorities: In re Soale (1916) 31 Cal. App. 144, 153. [Attorney under duty to
"preserve the secrets of [the] client."]

Situation #5. Same situation as 3 but you learn that the prospective client is no longer
interested in selling land to LID. May you disclose the information to Agnes? May you use it
without disclosing it to her?

Authorities: In re Soale (1916) 31 Cal. App. 144, 154. [Accusation in disbarment
proceeding does not require a showing of actual harm suffered by the client, as would be
required in an action for alleged deceit].

Situation #6: The negotiations progress between Agnes and LID. Agnes is busy during
the day. She would like to meet in your office after the dinner hour to go over draft sale
documents. Can you tell your wife you are going to your office to meet with Agnes about legal
matters? Can you tell your wife you are going to your office to review sale documents with
Agnes?

Authorities: CB&PC § 6068(e); CEv.C§ 955. CRCP 1.6.
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HYPOTHETICAL D
Professional Competence

You have a general business practice. You handle purchase and sale transactions. You
often perform due diligence for your clients in connection with those transactions. One of your
major clients enters into a letter of intent to acquire approximately 3,500 acres of row crop land.
You do not consider yourself to be an expert on water rights.

Situation #1: The source of irrigation water for that land is a series of deep wells. You
have represented clients in the purchase and sale of land irrigated by wells before. Can you
competently represent the client in this transaction even though you are not a water lawyer?

Authorities: CRPC § 1.1(a) (b).

Situation #2:  Your state has passed a comprehensive statute mandating the
sustainable management of underground aquifers. Can you still competently represent your
client in the purchase of row crop land irrigated by a series of deep wells?

Authorities: CRPC § 1.1(a) (b). Wright v. Williams (1975) 47 Cal.App.3d 802, 809
["The duty [of competence] encompasses both a knowledge of law and an obligation of diligent
research and informed judgment.”]

Situation #3:  The land in question is largely dependent upon riparian rights. Can you
handle the transaction?

Authorities: CRPC 8 1.1(a) (b). Lewis v. State Bar (1981) 28 Cal.3d 683 [holding that
negligently and improperly conducting administration of an estate without any previous probate
experience and without associating or consulting a sufficiently experienced attorney warrants
suspension for 30 days, with suspension stayed and placement on probation for one year.].

Situation #4: Can you handle the transaction if you associate a specialist to conduct
water rights due diligence to prepare a written opinion regarding the availability of water to the
property?

Authorities: CRPC 1.1(c); Cole v. Patricia A. Meyer & Assocs., APC (2012) 206 Cal.
App. 4th 1095, 1115-1116. [Trial counsel who were constantly identified as counsel of record
for the plaintiffs have a duty to ascertain merits of claim even when they do not personally work
on early stages of the case.]
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HYPOTHETICAL E
Conflicts of Interest

Mega Ag has engaged you to litigate a major water rights case against a company called
Lost Ranch. Lost Ranch will be represented by another local firm, Jones & Jones. The action
will be a declaratory relief action to determine the relative rights of the two landowners to stream
flows from a deep creek that forms the border between their two ranches.

Situation #1: Your firm represents Lost Ranch in connection with the registration and
renewal of its packing house trademarks. Your firm provides no other legal services to Lost
Ranch and never has. Your intellectual property partner talks with Lost Ranch personnel on an
infrequent, irregular basis when they call to ask for help and has not spoken with them for at
least ten months. The long lapse in communication is not atypical for the relationship. There is
no disengagement letter in the file. May your firm take the case?

Authorities: CRPC 1.7 (a). Consider CRCP 1.10 Imputation of Conflicts of Interest.

Situation #2. Same facts as Situation #1 but your partner sends Lost Ranch a
disengagement letter after he learns of your firm's opportunity to represent Mega Ag against Lost
Ranch. May your firm now take the case with Lost Ranch's informed written consent?

Authorities: Truck Ins. Exchange v. Fireman's Fund Ins. Co. (1992) 6 Cal. App. 4™
1050, 1059. [Reasoning the parties knew they were undertaking concurrent adverse
representation and doing it without consent of the conflicting party]

Situation #3: Your firm has no current relationship with Lost Ranch but it represented
Lost Ranch five years ago in the acquisition of the land that lies across the creek from Mega Ag.
Your firm performed water due diligence at the time. It has not represented Lost Ranch since
then. May your firm take the case?

Authorities: CRPC 1.9 (a).

Situation #4. Your firm represented Lost Ranch in the acquisition of the land that lies
across the creek from Mega Ag, but the partner who represented Lost Ranch at the time left the
firm and took his files with him. May your firm take the case for Mega Ag?

Authorities: CRPC 1.10 (b).

Situation #5: You take the case for Mega Ag and then hire a lawyer from Jones &
Jones. Will your firm now be disqualified?

Authorities: CRPC 1.9 (b); Adams v. Aerojet-General Corp (2001) 86 Cal. App. 4th
1324, 1338-1339. ["'Preserving confidentiality' is the touchstone of the disqualification rule"].;
Consider CRCP 1.10(a)(2) Imputation of Conflicts of Interest; Consider Or. State. Bar. R. Regul.
and Polic. 1.9(d). Consider Analytica, Inc. v. NPD Research, Inc. (7th Cir. 1983) 708 F.2d 1263,
1266 ("'substantially related,'...means: if the lawyer could have obtained confidential
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information in the first representation that would have been relevant in the second. It is irrelevant
whether he actually obtained such information and used it against his former client, or whether—
if the lawyer is a firm rather than an individual practitioner—different people in the firm handled
the two matters and scrupulously avoided discussing them.") (Emphasis added).

Situation #6. You take the case and then hire a new admittee who worked on the same
case at Jones & Jones as a summer clerk before she passed the bar. Will you now be
disqualified?

Authorities: In re Complex Asbestos Litigation (1991) 232 Cal.App.3d 572, 596.
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8§ 6125. Necessity of active licensee status, CA BUS & PROF § 6125

[West’s Annotated California Codes
|Business and Professions Code (Refs & Annos)
[Division 3. Professions and Vocations Generally (Refs & Annos)
[Chapter 4. Attorneys (Refs & Annos)
|Article 7. Unlawful Practice of Law (Refs & Annos)

West’s Ann.Cal.Bus. & Prof.Code § 6125

§ 6125. Necessity of active licensee status

Effective: January 1, 2019

Currentness

No person shall practice law in California unless the person is an active licensee of the State Bar.

Credits

(Added by Stats.1939, c. 34, p. 359, § 1. Amended by Stats.1990, c. 1639 (A.B.3991), § 8; Stats.2018, c. 659 (A.B.3249), §
89, eff. Jan. 1, 2019.)

West’s Ann. Cal. Bus. & Prof. Code § 6125, CA BUS & PROF § 6125
Current with urgency legislation through Ch. 1 of 2023 Reg.Sess. Some statute sections may be more current, see credits for
details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.




§ 1282.4. Representation by counsel, CA CIV PRO § 1282.4

[West’s Annotated California Codes
|Code of Civil Procedure (Refs & Annos)
[Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos)
|Title 9. Arbitration (Refs & Annos)
[Chapter 3. Conduct of Arbitration Proceedings (Refs & Annos)

West’s Ann.Cal.C.C.P. § 1282.4
§ 1282.4. Representation by counsel

Effective: January 1, 2015

Currentness

(@) A party to the arbitration has the right to be represented by an attorney at any proceeding or hearing in arbitration under
this title. A waiver of this right may be revoked; but if a party revokes that waiver, the other party is entitled to a reasonable
continuance for the purpose of procuring an attorney.

(b) Notwithstanding any other law, including Section 6125 of the Business and Professions Code, an attorney admitted to the
bar of any other state may represent the parties in the course of, or in connection with, an arbitration proceeding in this state,
provided that the attorney, if not admitted to the State Bar of California, satisfies all of the following:

(1) He or she timely serves the certificate described in subdivision (c).

(2) The attorney’s appearance is approved in writing on that certificate by the arbitrator, the arbitrators, or the arbitral forum.

(3) The certificate bearing approval of the attorney’s appearance is filed with the State Bar of California and served on the
parties as described in this section.

(c) Within a reasonable period of time after the attorney described in subdivision (b) indicates an intention to appear in the
arbitration, the attorney shall serve a certificate in a form prescribed by the State Bar of California on the arbitrator,
arbitrators, or arbitral forum, the State Bar of California, and all other parties and counsel in the arbitration whose addresses
are known to the attorney. The certificate shall state all of the following:

(1) The case name and number, and the name of the arbitrator, arbitrators, or arbitral forum assigned to the proceeding in
which the attorney seeks to appear.



§ 1282.4. Representation by counsel, CA CIV PRO § 1282.4

(2) The attorney’s residence and office address.

(3) The courts before which the attorney has been admitted to practice and the dates of admission.

(4) That the attorney is currently a member in good standing of, and eligible to practice law before, the bar of those courts.

(5) That the attorney is not currently on suspension or disbarred from the practice of law before the bar of any court.

(6) That the attorney is not a resident of the State of California.

(7) That the attorney is not regularly employed in the State of California.

(8) That the attorney is not regularly engaged in substantial business, professional, or other activities in the State of
California.

(9) That the attorney agrees to be subject to the jurisdiction of the courts of this state with respect to the law of this state
governing the conduct of attorneys to the same extent as a member of the State Bar of California.

(10) The title of the court and the cause in which the attorney has filed an application to appear as counsel pro hac vice in this
state or filed a certificate pursuant to this section in the preceding two years, the date of each application or certificate, and
whether or not it was granted. If the attorney has made repeated appearances, the certificate shall reflect the special
circumstances that warrant the approval of the attorney’s appearance in the arbitration.

(11) The name, address, and telephone number of the active member of the State Bar of California who is the attorney of
record.

(d) The arbitrator, arbitrators, or arbitral forum may approve the attorney’s appearance if the attorney has complied with
subdivision (c). Failure to timely file and serve the certificate described in subdivision (c) shall be grounds for disapproval of
the appearance and disqualification from serving as an attorney in the arbitration in which the certificate was filed. In the
absence of special circumstances, repeated appearances shall be grounds for disapproval of the appearance and
disqualification from serving as an attorney in the arbitration in which the certificate was filed.



§ 1282.4. Representation by counsel, CA CIV PRO § 1282.4

(e) Within a reasonable period of time after the arbitrator, arbitrators, or arbitral forum approves the certificate, the attorney
shall file the certificate with the State Bar of California and serve the certificate as described in Section 1013a on all parties
and counsel in the arbitration whose addresses are known to the attorney.

(f) An attorney who fails to file or serve the certificate required by this section or files or serves a certificate containing false
information or who otherwise fails to comply with the standards of professional conduct required of members of the State
Bar of California shall be subject to the disciplinary jurisdiction of the State Bar with respect to that certificate or any of his
or her acts occurring in the course of the arbitration.

(9) Notwithstanding any other law, including Section 6125 of the Business and Professions Code, an attorney who is a
member in good standing of the bar of any state may represent the parties in connection with rendering legal services in this
state in the course of and in connection with an arbitration pending in another state.

(h) Notwithstanding any other law, including Section 6125 of the Business and Professions Code, any party to an arbitration
arising under collective bargaining agreements in industries and provisions subject to either state or federal law may be
represented in the course of, and in connection with, those proceedings by any person, regardless of whether that person is
licensed to practice law in this state.

(i) Nothing in this section shall apply to Division 4 (commencing with Section 3200) of the Labor Code.

(1)(2) In enacting the amendments to this section made by Assembly Bill 2086 of the 1997-98 Regular Session, it is the intent
of the Legislature to respond to the holding in Birbrower v. Superior Court (1998) 17 Cal.4th 119, to provide a procedure for
nonresident attorneys who are not licensed in this state to appear in California arbitration proceedings.

(2) In enacting subdivision (h), it is the intent of the Legislature to make clear that any party to an arbitration arising under a
collective bargaining agreement governed by the laws of this state may be represented in the course of and in connection with
those proceedings by any person regardless of whether that person is licensed to practice law in this state.

(3) Except as otherwise specifically provided in this section, in enacting the amendments to this section made by Assembly
Bill 2086 of the 1997-98 Regular Session, it is the Legislature’s intent that nothing in this section is intended to expand or
restrict the ability of a party prior to the decision in Birbrower to elect to be represented by any person in a nonjudicial
arbitration proceeding, to the extent those rights or abilities existed prior to that decision. To the extent that Birbrower is
interpreted to expand or restrict that right or ability pursuant to the laws of this state, it is hereby abrogated except as
specifically provided in this section.

(4) In enacting subdivision (i), it is the intent of the Legislature to make clear that nothing in this section shall affect those
provisions of law governing the right of injured workers to elect to be represented by any person, regardless of whether that
person is licensed to practice law in this state, as set forth in Division 4 (commencing with Section 3200) of the Labor Code.



§ 1282.4. Representation by counsel, CA CIV PRO § 1282.4

Credits

(Added by Stats.1961, c. 461, p. 1543, § 2. Amended by Stats.1998, c. 915 (A.B.2086), § 1; Stats.2000, c. 1011 (S.B.2153), §
2; Stats.2005, c. 607 (A.B.415), § 1, eff. Oct. 6, 2005; Stats.2006, c. 357 (A.B.2482), § 1; Stats.2010, c. 277 (S.B.877), § 1;
Stats.2012, c. 53 (A.B.1631), § 1; Stats.2013, c. 76 (A.B.383), § 24; Stats.2014, c. 71 (S.B.1304), § 20, eff. Jan. 1, 2015.)

West’s Ann. Cal. C.C.P. § 1282.4, CA CIV PRO § 1282.4
Current with urgency legislation through Ch. 1 of 2023 Reg.Sess. Some statute sections may be more current, see credits for
details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Rule 9.40. Counsel pro hac vice, CA ST PRACTICE Rule 9.40

[West’s Annotated California Codes
|Ca1ifornia Rules of Court (Refs & Annos)
[Title 9. Rules on Law Practice, Attorneys, and Judges (Refs & Annos)

Division 4. Appearances and Practice by Individuals Who Are Not Licensees of the State Bar of
California (Refs & Annos)

Cal.Rules of Court, Rule 9.40
Formerly cited as CA ST MISC Rule 983

Rule 9.40. Counsel pro hac vice

Currentness

(a) Eligibility

A person who is not a licensee of the State Bar of California but who is an attorney in good standing of and eligible to
practice before the bar of any United States court or the highest court in any state, territory, or insular possession of the
United States, and who has been retained to appear in a particular cause pending in a court of this state, may in the discretion
of such court be permitted upon written application to appear as counsel pro hac vice, provided that an active licensee of the
State Bar of California is associated as attorney of record. No person is eligible to appear as counsel pro hac vice under this
rule if the person is:

(1) A resident of the State of California;

(2) Regularly employed in the State of California; or

(3) Regularly engaged in substantial business, professional, or other activities in the State of California.

(b) Repeated appearances as a cause for denial

Absent special circumstances, repeated appearances by any person under this rule is a cause for denial of an application.

(c) Application



Rule 9.40. Counsel pro hac vice, CA ST PRACTICE Rule 9.40

(1) Application in superior court

A person desiring to appear as counsel pro hac vice in a superior court must file with the court a verified application together
with proof of service by mail in accordance with Code of Civil Procedure section 1013a of a copy of the application and of
the notice of hearing of the application on all parties who have appeared in the cause and on the State Bar of California at its
San Francisco office. The notice of hearing must be given at the time prescribed in Code of Civil Procedure section 1005
unless the court has prescribed a shorter period.

(2) Application in Supreme Court or Court of Appeal

An application to appear as counsel pro hac vice in the Supreme Court or a Court of Appeal must be made as provided in rule
8.54, with proof of service on all parties who have appeared in the cause and on the State Bar of California at its San
Francisco office.

(d) Contents of application

The application must state:

(1) The applicant’s residence and office address;

(2) The courts to which the applicant has been admitted to practice and the dates of admission;

(3) That the applicant is a licensee in good standing in those courts;

(4) That the applicant is not currently suspended or disbarred in any court;

(5) The title of each court and cause in which the applicant has filed an application to appear as counsel pro hac vice in this
state in the preceding two years, the date of each application, and whether or not it was granted; and

(6) The name, address, and telephone number of the active licensee of the State Bar of California who is attorney of record.

(e) Fee for application

An applicant for permission to appear as counsel pro hac vice under this rule must pay a reasonable fee not exceeding $50 to
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the State Bar of California with the copy of the application and the notice of hearing that is served on the State Bar. The
Board of Trustees of the State Bar of California will fix the amount of the fee:

(1) To defray the expenses of administering the provisions of this rule that are applicable to the State Bar and the incidental
consequences resulting from such provisions; and

(2) Partially to defray the expenses of administering the Board’s other responsibilities to enforce the provisions of the State
Bar Act relating to the competent delivery of legal services and the incidental consequences resulting therefrom.

() Counsel pro hac vice subject to jurisdiction of courts and State Bar

A person permitted to appear as counsel pro hac vice under this rule is subject to the jurisdiction of the courts of this state
with respect to the law of this state governing the conduct of attorneys to the same extent as a licensee of the State Bar of
California. The counsel pro hac vice must familiarize himself or herself and comply with the standards of professional
conduct required of licensees of the State Bar of California and will be subject to the disciplinary jurisdiction of the State Bar
with respect to any of his or her acts occurring in the course of such appearance. Article 5 of chapter 4, division 3. of the
Business and Professions Code and the Rules of Procedure of the State Bar govern in any investigation or proceeding
conducted by the State Bar under this rule.

(9) Representation in cases governed by the Indian Child Welfare Act (25 U.S.C. § 1903 et seq.)

(1) The requirement in (a) that the applicant associate with an active licensee of the State Bar of California does not apply to
an applicant seeking to appear in a California court to represent an Indian tribe in a child custody proceeding governed by the
Indian Child Welfare Act; and

(2) An applicant seeking to appear in a California court to represent an Indian tribe in a child custody proceeding governed by
the Indian Child Welfare Act constitutes a special circumstance for the purposes of the restriction in (b) that an application
may be denied because of repeated appearances.

(h) Supreme Court and Court of Appeal not precluded from permitting argument in a particular case

This rule does not preclude the Supreme Court or a Court of Appeal from permitting argument in a particular case from a
person who is not a licensee of the State Bar, but who is licensed to practice in another jurisdiction and who possesses special
expertise in the particular field affected by the proceeding.

Credits

(Formerly Rule 983, adopted, eff. Sept. 13, 1972. As amended, eff. Oct. 3, 1973; Sept. 3, 1986; Jan. 17, 1991; March 15,
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1991. Renumbered Rule 9.40 and amended, eff. Jan. 1, 2007. As amended, eff. Jan. 1, 2019.)

Cal. Rules of Court, Rule 9.40, CA ST PRACTICE Rule 9.40
Current with amendments received through March 1, 2023. Some rules may be more current, see credits for details.
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[West’s Annotated California Codes
|Ca1ifornia Rules of Court (Refs & Annos)
[Title 9. Rules on Law Practice, Attorneys, and Judges (Refs & Annos)

Division 4. Appearances and Practice by Individuals Who Are Not Licensees of the State Bar of
California (Refs & Annos)

Cal.Rules of Court, Rule 9.43
Formerly cited as CA ST MISC Rule 983.4

Rule 9.43. Out-of-state attorney arbitration counsel

Currentness

(a) Definition

An “out-of-state attorney arbitration counsel” is an attorney who is:

(1) Not a licensee of the State Bar of California but who is an attorney in good standing of and eligible to practice before the
bar of any United States court or the highest court in any state, territory, or insular possession of the United States, and who
has been retained to appear in the course of, or in connection with, an arbitration proceeding in this state;

(2) Has served a certificate in accordance with the requirements of Code of Civil Procedure section 1282.4 on the arbitrator,
the arbitrators, or the arbitral forum, the State Bar of California, and all other parties and counsel in the arbitration whose
addresses are known to the attorney; and

(3) Whose appearance has been approved by the arbitrator, the arbitrators, or the arbitral forum.
(b) State Bar out-of-state attorney arbitration counsel program
The State Bar of California must establish and administer a program to implement the State Bar of California’s

responsibilities under Code of Civil Procedure section 1282.4. The State Bar of California’s program may be operative only
as long as the applicable provisions of Code of Civil Procedure section 1282.4 remain in effect.

(c) Eligibility to appear as an out-of-state attorney arbitration counsel
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To be eligible to appear as an out-of-state attorney arbitration counsel, an attorney must comply with all of the applicable
provisions of Code of Civil Procedure section 1282.4 and the requirements of this rule and the related rules and regulations
adopted by the State Bar of California.

(d) Discipline

An out-of-state attorney arbitration counsel who files a certificate containing false information or who otherwise fails to
comply with the standards of professional conduct required of licensees of the State Bar of California is subject to the
disciplinary jurisdiction of the State Bar with respect to any of his or her acts occurring in the course of the arbitration.

(e) Disqualification

Failure to timely file and serve a certificate or, absent special circumstances, appearances in multiple separate arbitration
matters are grounds for disqualification from serving in the arbitration in which the certificate was filed.

(f) Fee

Out-of-state attorney arbitration counsel must pay a reasonable fee not exceeding $50 to the State Bar of California with the
copy of the certificate that is served on the State Bar.

(9) Inherent power of Supreme Court

Nothing in these rules may be construed as affecting the power of the Supreme Court to exercise its inherent jurisdiction over
the practice of law in California.

Credits

(Formerly Rule 983.4, adopted, eff. July 1, 1999. Renumbered Rule 9.43 and amended, eff. Jan. 1, 2007. As amended, eff.
Jan. 1, 2019.)

Cal. Rules of Court, Rule 9.43, CA ST PRACTICE Rule 9.43
Current with amendments received through March 1, 2023. Some rules may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



Rule 9.48. Nonlitigating attorneys temporarily in California..., CA ST PRACTICE...

[West’s Annotated California Codes
|Ca1ifornia Rules of Court (Refs & Annos)
[Title 9. Rules on Law Practice, Attorneys, and Judges (Refs & Annos)

Division 4. Appearances and Practice by Individuals Who Are Not Licensees of the State Bar of
California (Refs & Annos)

Cal.Rules of Court, Rule 9.48
Formerly cited as CA ST MISC Rule 967

Rule 9.48. Nonlitigating attorneys temporarily in California to provide legal services

Currentness

(a) Definitions

The following definitions apply to terms used in this rule:

(1) “A transaction or other nonlitigation matter” includes any legal matter other than litigation, arbitration, mediation, or a
legal action before an administrative decision-maker.

(2) “Active attorney in good standing of the bar of a United States state, jurisdiction, possession, territory, or dependency”
means an attorney who meets all of the following criteria:

(A) Is a licensee in good standing of the entity governing the practice of law in each jurisdiction in which the attorney is
licensed to practice law;

(B) Remains an active attorney in good standing of the entity governing the practice of law in at least one United States
state, jurisdiction, possession, territory, or dependency other than California while practicing law under this rule; and

(C) Has not been disbarred, has not resigned with charges pending, or is not suspended from practicing law in any other
jurisdiction.

(b) Requirements
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For an attorney to practice law under this rule, the attorney must:

(1) Maintain an office in a United States jurisdiction other than California and in which the attorney is licensed to practice
law;

(2) Already be retained by a client in the matter for which the attorney is providing legal services in California, except that
the attorney may provide legal advice to a potential client, at the potential client’s request, to assist the client in deciding
whether to retain the attorney;

(3) Indicate on any Web site or other advertisement that is accessible in California either that the attorney is not a licensee of
the State Bar of California or that the attorney is admitted to practice law only in the states listed; and

(4) Be an active attorney in good standing of the bar of a United States state, jurisdiction, possession, territory, or
dependency.

(c) Permissible activities

An attorney who meets the requirements of this rule and who complies with all applicable rules, regulations, and statutes is
not engaging in the unauthorized practice of law in California if the attorney:

(1) Provides legal assistance or legal advice in California to a client concerning a transaction or other nonlitigation matter, a
material aspect of which is taking place in a jurisdiction other than California and in which the attorney is licensed to provide
legal services;

(2) Provides legal assistance or legal advice in California on an issue of federal law or of the law of a jurisdiction other than
California to attorneys licensed to practice law in California; or

(3) Is an employee of a client and provides legal assistance or legal advice in California to the client or to the client’s
subsidiaries or organizational affiliates.

(d) Restrictions

To qualify to practice law in California under this rule, an attorney must not:
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(1) Hold out to the public or otherwise represent that he or she is admitted to practice law in California;

(2) Establish or maintain a resident office or other systematic or continuous presence in California for the practice of law;

(3) Be aresident of California;

(4) Be regularly employed in California;

(5) Regularly engage in substantial business or professional activities in California; or

(6) Have been disharred, have resigned with charges pending, or be suspended from practicing law in any other jurisdiction.

(e) Conditions

By practicing law in California under this rule, an attorney agrees that he or she is providing legal services in California

subject to:

(1) The jurisdiction of the State Bar of California;

(2) The jurisdiction of the courts of this state to the same extent as is a licensee of the State Bar of California; and

(3) The laws of the State of California relating to the practice of law, the State Bar Rules of Professional Conduct, the rules
and regulations of the State Bar of California, and these rules.

(f) Scope of practice

An attorney is permitted by this rule to provide legal assistance or legal services concerning only a transaction or other

nonlitigation matter.

(9) Inherent power of Supreme Court
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Nothing in this rule may be construed as affecting the power of the Supreme Court of California to exercise its inherent
jurisdiction over the practice of law in California.

(h) Effect of rule on multijurisdictional practice

Nothing in this rule limits the scope of activities permissible under existing law by attorneys who are not licensees of the
State Bar of California.

Credits

(Formerly Rule 967, adopted, eff. Nov. 15, 2004. Renumbered Rule 9.48 and amended, eff. Jan. 1, 2007. As amended, eff.
Jan. 1, 2019.)

Cal. Rules of Court, Rule 9.48, CA ST PRACTICE Rule 9.48
Current with amendments received through March 1, 2023. Some rules may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.




Rule 83. Rules by District Courts; Judge’s Directives, FRCP Rule 83

[United States Code Annotated
|Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)
[Title XI. General Provisions

Federal Rules of Civil Procedure Rule 83

Rule 83. Rules by District Courts; Judge’s Directives

Currentness

(a) Local Rules.

(1) In General. After giving public notice and an opportunity for comment, a district court, acting by a majority of its
district judges, may adopt and amend rules governing its practice. A local rule must be consistent with--but not
duplicate--federal statutes and rules adopted under 28 U.S.C. 88 2072 and 2075, and must conform to any uniform
numbering system prescribed by the Judicial Conference of the United States. A local rule takes effect on the date
specified by the district court and remains in effect unless amended by the court or abrogated by the judicial council of the
circuit. Copies of rules and amendments must, on their adoption, be furnished to the judicial council and the
Administrative Office of the United States Courts and be made available to the public.

(2) Requirement of Form. A local rule imposing a requirement of form must not be enforced in a way that causes a party
to lose any right because of a nonwillful failure to comply.

(b) Procedure When There Is No Controlling Law. A judge may regulate practice in any manner consistent with federal
law, rules adopted under 28 U.S.C. 88 2072 and 2075, and the district’s local rules. No sanction or other disadvantage may be
imposed for noncompliance with any requirement not in federal law, federal rules, or the local rules unless the alleged
violator has been furnished in the particular case with actual notice of the requirement.

CREDIT(S)

(Amended April 29, 1985, effective August 1, 1985; April 27, 1995, effective December 1, 1995; April 30, 2007, effective
December 1, 2007.)

Fed. Rules Civ. Proc. Rule 83, 28 U.S.C.A., FRCP Rule 83
Including Amendments Received Through 3-1-23

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



RULE 180 (Fed. R. Civ. P. 83)

ATTORNEYS

(@) Admission to the Bar of this Court. Admission to and continuing
membership in the Bar of this Court are limited to attorneys who are active members in
good standing of the State Bar of California.

(1) Petition for Admission. Each applicant for admission shall present
to the Clerk an affidavit petitioning for admission, stating both residence and office
addresses, the courts in which the applicant has been admitted to practice, the respective
dates of admissions to those courts, whether the applicant is active and in good standing
in each, and whether the applicant has been or is being subjected to any disciplinary
proceedings. Forms will be furnished by the Clerk and shall be available on the Court's
website.

(2) Proof of Bar Membership. The petition shall be accompanied by a
certificate of standing from the State Bar of California or a printout from the State Bar of
California website that provides that the applicant is an active member of the State Bar of
California and shall include the State Bar number.

(3) Oath and Prescribed Fee. Upon qualification the applicant may be
admitted, upon oral motion or without appearing, by signing the prescribed oath and
paying the prescribed fee, together with any required assessment, which the Clerk shall
place as directed by law with any excess credited to the Court's Nonappropriated Fund.

(b) Practice in this Court. Except as otherwise provided herein, only
members of the Bar of this Court shall practice in this Court.

(1)  Attorneys for the United States. An attorney who is not eligible for
admission under (a), but who is a member in good standing of and eligible to practice
before, the Bar of any United States Court or of the highest Court of any State, or of any
Territory or Insular Possession of the United States, may practice in this Court in any
matter in which the attorney is employed or retained by the United States or its agencies.
Attorneys so permitted to practice in this Court are subject to the jurisdiction of this Court
with respect to their conduct to the same extent as members of the Bar of this Court.

(2) Attorneys Pro Hac Vice. An attorney who is a member in good
standing of, and eligible to practice before, the Bar of any United States Court or of the
highest Court of any State, or of any Territory or Insular Possession of the United States,
and who has been retained to appear in this Court may, upon application and in the
discretion of the Court, be permitted to appear and participate in a particular case. Unless
authorized by the Constitution of the United States or an Act of Congress, an attorney is
not eligible to practice pursuant to (b)(2) if any one or more of the following apply: (i) the
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attorney resides in California, (ii) the attorney is regularly employed in California, or (iii)
the attorney is regularly engaged in professional activities in California.

(i) Application. The pro hac vice application shall be
electronically presented to the Clerk and shall state under penalty of perjury (i) the
attorney's residence and office addresses, (ii) by what courts the attorney has been
admitted to practice and the dates of admissions, (iii) a certificate of good standing from
the court in the attorney’s state of primary practice, (iv) that the attorney is not currently
suspended or disbarred in any court, and (v) if the attorney has concurrently or within the
year preceding the current application made any other pro hac vice applications to this
Court, the title and number of each action in which such application was made, the date
of each application, and whether each application was granted.

(i) Designee. The attorney shall also designate in the
application a member of the Bar of this Court with whom the Court and opposing counsel
may readily communicate regarding that attorney's conduct of the action and upon whom
service shall be made. The attorney shall submit with such application the name,
address, telephone number, and consent of such designee.

(iii) Prescribed Fee. The pro hac vice application shall also be
accompanied by payment to the Clerk of any prescribed fee, together with any required
assessment which the Clerk shall place as directed by law with any excess credited to
the Court's Nonappropriated Fund. If the pro hac vice application is denied, the Court
may refund any or all of the fee or assessment paid by the attorney.

(iv) Subject to Jurisdiction. If the application is granted, the
attorney is subject to the jurisdiction of the Court with respect to conduct to the same
extent as a member of the Bar of this Court.

(3) Certified Students. See L.R. 181.
(4) Designated Officers, Agents or Employees.
(A) An officer, agent or employee of a federal agency or
department may practice before the Magistrate Judges on criminal matters in this Court,
whether or not that officer, agent, or employee is an attorney, if that officer, agent or

employee:

(i) has been assigned by the employing federal agency or
department to appear as a prosecutor on its behalf;

(i) has received four or more hours training from the
United States Attorney's Office in the preceding twenty-four (24) months;

(i)  bhas filed a designation in accordance with (B); and
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(iv) is supervised by the United States Attorney's Office.
Supervision by the United States Attorney's Office means that employees of that Office
are available to answer questions of any such officer, agent, or employee.

(B) Designations shall be filed on a form provided by the Clerk
that shall include a verification that the officer, agent, or employee has satisfied the
requirements of this Rule. A designation is effective for twenty-four (24) months. The
officer, agent, or employee shall file the designation either in Fresno, if the officer, agent,
or employee anticipates appearing only before Magistrate Judges at locations in the
counties specifically enumerated in L.R. 120(b), or in Sacramento in all other
circumstances. After filing the designation in any calendar year, the officer, agent, or
employee shall not appear before any particular Magistrate Judge without providing a
copy of the designation to that Magistrate Judge.

(C) Officers, agents and employees so permitted to practice in this
Court are subject to the jurisdiction of this Court with respect to their conduct to the same
extent as members of the Bar of this Court.

(5) RIHC and RLSA Attorneys. An attorney who is currently
designated by the State Bar of California as Registered In-House Counsel (RIHC) or as
a Reqgistered Legal Services Attorney (RLSA) may petition the Court to practice by
completing the petition for admission, supplying the proof of bar membership, and
providing the oath and prescribed fee under (a). Any attorney allowed to practice in the
Eastern District of California under this section may only practice as long as the attorney
is designated as an RIHC or RLSA by the State Bar of California.

(c) Notice of Change in Status. An attorney who is a member of the Bar of
this Court or who has been permitted to practice in this Court under (b) shall promptly
notify the Court of any change in status in any other jurisdiction that would make the
attorney ineligible for membership in the Bar of this Court or ineligible to practice in this
Court. In the event an attorney appearing in this Court under (b) is no longer eligible to
practice in any other jurisdiction by reason of suspension for nonpayment of fees or
enrollment as an inactive member, the attorney shall forthwith be suspended from
practice before this Court without any order of Court until becoming eligible to practice in
another jurisdiction.

(d)  Penalty for Unauthorized Practice. The Court may order any person who
practices before it in violation of this Rule to pay an appropriate penalty that the Clerk
shall credit to the Court's Nonappropriated Fund. Payment of such sum shall be an
additional condition of admission or reinstatement to the Bar of this Court or to practice in
this Court.
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(e) Standards of Professional Conduct. Every member of the Bar of this
Court, and any attorney permitted to practice in this Court under (b), shall become familiar
with and comply with the standards of professional conduct required of members of the
State Bar of California and contained in the State Bar Act, the Rules of Professional
Conduct of the State Bar of California, and court decisions applicable thereto, which are
hereby adopted as standards of professional conduct in this Court. In the absence of an
applicable standard therein, the Model Rules of Professional Conduct of the American
Bar Association may be considered guidance. No attorney admitted to practice before
this Court shall engage in any conduct that degrades or impugns the integrity of the Court
or in any manner interferes with the administration of justice.

(f) Attorney Registration for Electronic Filing. All attorneys who wish to file
documents in the Eastern District of California must be admitted to practice or admitted
to appear pro hac vice. They must also complete an e-filing registration as prescribed in
L.R. 135.
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Supreme Court of California

BIRBROWER, MONTALBANO,
CONDON & FRANK, P.C., et al.,
Petitioners,

V.

THE SUPERIOR COURT OF SANTA
CLARA COUNTY, Respondent; ESQ
BUSINESS SERVICES, INC., Real Party
in Interest.

No. So57125.
Jan. 5, 1998.

SUMMARY

A California corporation sued its New York law firm for
legal malpractice, and the firm filed a counterclaim for
attorney fees earned for work performed in both
California and New York in the firm’s efforts to resolve a
dispute between the corporation and a third party. The
trial court granted the corporation’s motion for summary
adjudication of the counterclaim, finding that the parties’
fee agreement, which stipulated that California law
governed all matters in the representation, was
unenforceable, since the firm and its attorneys were not
licensed to practice law in California as required by Bus.
& Prof. Code, § 6125. (Superior Court of Santa Clara
County, No. CV737595, John F. Herlihy, Judge.) The
Court of Appeal, Sixth Dist.,, No. H014880, denied the
firm’s petition for a writ of mandate, concluding that the
firm had violated § 6125 and that therefore the firm was
barred from recovering its fees under the agreement for
work performed in either California or New York.

The Supreme Court affirmed the judgment of the Court of
Appeal to the extent it concluded that the firm’s
representation in California violated Bus. & Prof. Code, §
6125, and that the firm was not entitled to recover fees
under the fee agreement for its services in California,
reversed the judgment of the Court of Appeal to the extent
it did not allow the firm to argue in favor of a severance
of the illegal portion of the consideration (the California
fees) from the rest of the fee agreement, and remanded for

further proceedings. The court held that the firm violated
Bus. & Prof. Code, § 6125, by engaging in extensive
unauthorized law practice in California. The court
therefore held that the fee agreement was invalid to the
extent it authorized payment for the substantial legal
services the firm performed in California. However, the
court held that the agreement might be valid to the extent
it authorized payment for limited services the firm
performed in New York. Remand was required to allow
the firm to present evidence justifying its *120 recovery
of fees for those New York services, and for the client to
produce contrary evidence. (Opinion by Chin, J., with
George, C. J., Mosk, Baxter, Werdegar, and Brown, JJ.,
concurring. Dissenting opinion by Kennard, J.)

HEADNOTES

Classified to California Digest of Official Reports

()

Attorneys at Law 8 6--Right to Practice--Unauthorized
Practice of  Law--  Unlicensed  Practice in
California--Association of California Counsel.

No statutory exception to Bus. & Prof. Code, § 6125 (no
person shall practice law in California unless that person
is active member of State Bar), allows out-of-state
attorneys to practice law in California as long as they
associate local counsel in good standing with the State
Bar.

)

Attorneys at Law § 5--Right to Practice--State Bar Act.
The California Legislature enacted Bus. & Prof. Code, §
6125, which provides that no person shall practice law in
California unless the person is an active member of the
State Bar, in 1927 as part of the State Bar Act, a
comprehensive scheme regulating the practice of law in
the state. Since the passage of the act, the general rule has
been that, although persons may represent themselves and
their own interests regardless of State Bar membership,
no one but an active member of the State Bar may
practice law for another person in California. The
prohibition against unauthorized law practice is within the
state’s police power and is designed to ensure that those
performing legal services do so competently. A violation
of Bus. & Prof. Code, § 6125, is a misdemeanor (Bus. &
Prof. Code, 8 6126). Moreover, no one may recover
compensation for services as an attorney at law in this
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state unless that person was at the time the services were
performed a member of the State Bar.

©)

Attorneys at Law 8§ 6--Right to Practice--Unauthorized
Practice of Law-- Unlicensed Practice in California--What
Constitutes Practice in California:Words, Phrases, and
Maxims--Practice of Law.

Under Bus. & Prof. Code, § 6125 (no person shall
practice law in California unless that person is active
member of State Bar), the term “practice law” means the
doing and performing services in a court of justice in any
matter depending therein throughout its various stages
and in conformity with the adopted rules of procedure.
This includes legal advice and legal instrument and
contract preparation, whether or not rendered in the
course of litigation. The practice of law “in California”
entails sufficient contact with the California client to
render the *121 nature of the legal service a clear legal
representation. In addition to a quantitative analysis, a
court determining whether a person has violated § 6125
must consider the nature of the unlicensed lawyer’s
activities in the state. Mere fortuitous or attenuated
contacts is not sufficient. The primary inquiry is whether
the unlicensed lawyer engaged in sufficient activities in
the state or created a continuing relationship with the
California client that included legal duties and
obligations. The unlicensed lawyer’s physical presence in
the state is one factor, but it is not exclusive. For example,
one may practice law in the state in violation of § 6125
although not physically present in California by
communicating by modern technological means, but a
person does not automatically practice law “in California”
whenever that person “virtually” enters the state by
electronic communication. Each case must be decided on
its individual facts. (Disapproving to the extent it is
inconsistent: People v. Ring (1937) 26 Cal.App.2d Supp.
768 [70 P.2d 281].)

)

Attorneys at Law § 6--Right to Practice--Unauthorized
Practice of  Law--  Unlicensed Practice in
California--Exceptions to Prohibition.

There are exceptions to Bus. & Prof. Code, § 6125, of the
State Bar Act, which prohibits the practice of law in
California unless the person practicing law is a member of
the State Bar, but these exceptions are generally limited to
allowing out-of-state attorneys to make brief appearances
before a state court or tribunal. They are narrowly drawn
and strictly interpreted. For example, an out-of-state
attorney not licensed to practice in California may be
permitted, by consent of a trial judge, to appear in
California in a particular pending action. In addition, the

California Rules of Court set forth procedures for
allowing out-of-state attorneys to perform certain
activities, and the Legislature has recognized an exception
to Bus. & Prof. Code, § 6125, in international disputes
resolved in California under the state’s rules for
arbitration and conciliation of international commercial
disputes (Code Civ. Proc., § 1297.351). Furthermore, the
act does not regulate practice before federal courts or
apply to the preparation of or participation in labor
negotiations and arbitrations arising under collective
bargaining agreements.

(Sa' Sb)

Attorneys at Law § 6--Right to Practice--Unauthorized
Practice of Law--Unlicensed Practice in
California--Out-of-state  Attorneys Not Licensed to
Practice in California.

A New York law firm whose attorneys were not licensed
to practice law in California violated Bus. & Prof. Code, §
6125 (no person shall practice law in California unless
that person is active member of State Bar), in its *122
efforts to resolve a dispute between its California
corporate client and a third party. The firm engaged in
extensive unauthorized law practice in California. Its
attorneys traveled to California to discuss with the client
and others various matters pertaining to the dispute,
discussed strategy for resolving the dispute and advised
the client on this strategy, made a settlement demand to
the third party, and traveled to California to initiate
arbitration proceedings before the matter was ultimately
settled. By its plain terms, § 6125 applies to attorneys
licensed in other states; it is not limited to nonattorneys.
Since other states’ laws may differ substantially from
California’s, barring out-of-state attorneys from practicing
in California furthers the statute’s goal of assuring
competence of all attorneys practicing in California. Also,
there is no exception to § 6125 for attorneys’ work
incidental to private arbitration or other alternative
dispute resolution proceedings, and the Federal
Avrbitration Act did not preempt § 6125 in this case.

[See 1 Witkin, Cal. Procedure (4th ed. 1996) Attorneys, §
402. See also Right of attorney admitted in one state to
recover compensation for services rendered in another
state where he was not admitted to the bar, note, 11
A.L.R.3d 907.]

)

Statutes § 30--Construction--Language--Plain Meaning.
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In determining the meaning of a statute, the court looks to
its words and give them their usual and ordinary meaning.
If statutory language is clear and unambiguous, there is no
need for construction, and courts should not indulge in it.

(7a’ 7b)

Attorneys at Law 8§ 27--Attorney-client Relationship--
Compensation of Attorneys--Out-of-state Attorneys Not
Licensed to Practice in California--Severability of Work
Performed in Other State.

A fee arrangement between a New York law firm and a
California corporate client was invalid, where the firm
violated Bus. & Prof. Code, § 6125 (no person shall
practice law in California unless that person is active
member of State Bar), in its efforts to resolve a dispute
between the client and a third party. A person who
violates § 6125 is not entitled to compensation for legal
services performed, and no exception applied to this case.
The exception for work performed in federal court did not
apply, since none of the firm’s work related to federal
court practice. Furthermore, California does not recognize
exceptions to § 6125 for services not involving courtroom
appearances or where the attorney makes full disclosure
to the client. Thus, allowing the firm to recover its fees
under the arrangement for work performed *123 in
California would constitute the enforcement of an illegal
contract. However, the firm was entitled to seek recovery
for work performed under the agreement in New York
that was severable from its work performed in California.
The object of the agreement might not have been entirely
illegal; the illegality arose from any amount to be paid the
firm that included payment for services rendered in
violation of § 6125. The portion of the fee agreement
might be enforceable to the extent that the illegal
compensation could be severed from the rest of the
agreement.

©)

Contracts 8
Contracts--Enforceability--Severability.
Courts will not ordinarily aid in enforcing an agreement
that is either illegal or against public policy. lllegal
contracts, however, will be enforced under certain
circumstances, such as when only a part of the
consideration given for the contract involves illegality. In
other words, notwithstanding an illegal consideration,
courts may sever the illegal portion of the contract from
the rest of the agreement. When the transaction is of such
a nature that the good part of the consideration can be
separated from that which is bad, the courts will make the
distinction, for the law divides according to common
reason, and having made void that which is against the
law, lets the rest stand. If the court is unable to distinguish

13--1llegal

between the lawful and unlawful parts of the agreement,
the illegality taints the entire contract, and the entire
transaction is illegal and unenforceable.
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CHIN, J.

Business and Professions Code section 6125 states: “No
person shall practice law in California unless the person is
an active member of the State Bar.”* We must decide
whether an out-of-state law firm, not licensed to practice
law in this state, violated section 6125 when it performed
legal services in California for a California-based client
under a fee agreement stipulating that California law
would govern all matters in the representation.

1 All further statutory references are to the Business and
Professions Code unless otherwise specified.

Although we are aware of the interstate nature of modern
law practice and mindful of the reality that large firms
often conduct activities and serve clients in several states,
we do not believe these facts excuse law firms from
complying with section 6125. Contrary to the Court of
Appeal, however, we do not believe the Legislature
intended section 6125 to apply to those services an
out-of-state firm renders in its home state. We therefore
conclude that, to the extent defendant law firm Birbrower,
Montalbano, Condon & Frank, P.C. (Birbrower),
practiced law in California without a license, it engaged in
the unauthorized practice of law in this state. (8 6125.)
We also conclude that Birbrower’s fee agreement with
real party in interest ESQ Business Services, Inc. (ESQ),
is invalid to the extent it authorizes payment for the
substantial legal services Birbrower performed in
California. If, however, Birbrower can show it generated
fees under its agreement for limited services it performed
in New York, and it earned those fees under the otherwise
invalid fee agreement, it may, on remand, present to the
trial court evidence justifying its recovery of fees for
those New York services. Conversely, ESQ will have an
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opportunity to produce contrary evidence. Accordingly,
we affirm the Court of Appeal judgment in part and
reverse it in part, remanding for further proceedings
consistent with this opinion.

I. Background

The facts with respect to the unauthorized practice of law
question are essentially undisputed. Birbrower is a
professional law corporation incorporated in New York,
with its principal place of business in New York. During
1992 and 1993, Birbrower attorneys, defendants Kevin F.
Hobbs and Thomas A. Condon (Hobbs and Condon),
performed substantial work in California relating to the
law firm’s representation of ESQ. Neither Hobbs nor
Condon has ever been licensed to practice law in
California. None of Birbrower’s attorneys were licensed
to practice law in California during Birbrower’s ESQ
representation.

ESQ is a California corporation with its principal place of
business in Santa Clara County. In July 1992, the parties
negotiated and executed the fee *125 agreement in New
York, providing that Birbrower would perform legal
services for ESQ, including “All matters pertaining to the
investigation of and prosecution of all claims and causes
of action against Tandem Computers Incorporated
[Tandem].” The “claims and causes of action” against
Tandem, a Delaware corporation with its principal place
of business in Santa Clara County, California, related to a
software development and marketing contract between
Tandem and ESQ dated March 16, 1990 (Tandem
Agreement). The Tandem Agreement stated that “The
internal laws of the State of California (irrespective of its
choice of law principles) shall govern the validity of this
Agreement, the construction of its terms, and the
interpretation and enforcement of the rights and duties of
the parties hereto.” Birbrower asserts, and ESQ disputes,
that ESQ knew Birbrower was not licensed to practice
law in California.

While representing ESQ, Hobbs and Condon traveled to
California on several occasions. In August 1992, they met
in California with ESQ and its accountants. During these
meetings, Hobbs and Condon discussed various matters
related to ESQ’s dispute with Tandem and strategy for
resolving the dispute. They made recommendations and
gave advice. During this California trip, Hobbs and
Condon also met with Tandem representatives on four or
five occasions during a two-day period. At the meetings,
Hobbs and Condon spoke on ESQ’s behalf. Hobbs
demanded that Tandem pay ESQ $15 million. Condon

told Tandem he believed that damages would exceed $15
million if the parties litigated the dispute.

Around March or April 1993, Hobbs, Condon, and
another Birbrower attorney visited California to interview
potential arbitrators and to meet again with ESQ and its
accountants. Birbrower had previously filed a demand for
arbitration against Tandem with the San Francisco offices
of the American Arbitration Association (AAA). In
August 1993, Hobbs returned to California to assist ESQ
in settling the Tandem matter. While in California, Hobbs
met with ESQ and its accountants to discuss a proposed
settlement agreement Tandem authored. Hobbs also met
with Tandem representatives to discuss possible changes
in the proposed agreement. Hobbs gave ESQ legal advice
during this trip, including his opinion that ESQ should not
settle with Tandem on the terms proposed.

ESQ eventually settled the Tandem dispute, and the
matter never went to arbitration. But before the
settlement, ESQ and Birbrower modified the contingency
fee agreement.? The modification changed the fee
arrangement from contingency to fixed fee, providing that
ESQ would pay Birbrower *126 over $1 million. The
original contingency fee arrangement had called for
Birbrower to receive “one-third (1/3) of all sums received
for the benefit of the Clients ... whether obtained through
settlement, motion practice, hearing, arbitration, or trial
by way of judgment, award, settlement, or otherwise ....”

2 Birbrower’s brief refers to the “Fee Agreement”
without specifying whether it means the original
contingency agreement or the later modified fixed fee
agreement. The operative fee agreement that would be
enforced is in dispute, and, as explained below, is
subject to clarification on remand. To avoid confusion,
we simply refer to one “fee agreement” for purposes of
our analysis.

In January 1994, ESQ sued Birbrower for legal
malpractice and related claims in Santa Clara County
Superior Court. Birbrower removed the matter to federal
court and filed a counterclaim, which included a claim for
attorney fees for the work it performed in both California
and New York. The matter was then remanded to the
superior court. There ESQ moved for summary judgment
and/or adjudication on the first through fourth causes of
action of Birbrower’s counterclaim, which asserted ESQ
and its representatives breached the fee agreement. ESQ
argued that by practicing law without a license in
California and by failing to associate legal counsel while
doing so, Birbrower violated section 6125, rendering the
fee agreement unenforceable. Based on these undisputed
facts, the Santa Clara Superior Court granted ESQ’s
motion for summary adjudication of the first through
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fourth causes of action in Birbrower’s counterclaim. The
court also granted summary adjudication in favor of
ESQ’s third and fourth causes of action in its second
amended complaint, seeking declaratory relief as to the
validity of the fee agreement and its modification. (*)(See
fn. 3)The court concluded that: (1) Birbrower was “not
admitted to the practice of law in California”; (2)
Birbrower “did not associate California counsel”;® (3)
Birbrower “provided legal services in this state”; and (4)
“The law is clear that no one may recover compensation
for services as an attorney in this state unless he or she
was a member of the state bar at the time those services
were performed.”

3 Contrary to the trial court’s implied assumption, no
statutory exception to section 6125 allows out-of-state
attorneys to practice law in California as long as they
associate local counsel in good standing with the State
Bar.

Although the trial court’s order stated that the fee
agreements were unenforceable, at the hearing on the
summary adjudication motion, the trial court also
observed: “It seems to me that those are some of the
issues that this Court has to struggle with, and then it
becomes a question of if they aren’t allowed to collect
their attorney’s fees here, 1 don’t think that puts the
attorneys in a position from being precluded from
collecting all of their attorney’s fees, only those fees
probably that were generated by virtue of work that they
performed in California and not that work that was
performed in New York.” *127

In granting limited summary adjudication, the trial court
left open the following issues for resolution: ESQ’s
malpractice action against Birbrower, and the remaining
causes of action in Birbrower’s counterclaim, including
Birbrower’s fifth cause of action for quantum meruit
(seeking the reasonable value of legal services provided).

Birbrower petitioned the Court of Appeal for a writ of
mandate directing the trial court to vacate the summary
adjudication order. The Court of Appeal denied
Birbrower’s petition and affirmed the trial court’s order,
holding that Birbrower violated section 6125. The Court
of Appeal also concluded that Birbrower’s violation
barred the firm from recovering its legal fees under the
written fee agreement, including fees generated in New
York by the attorneys when they were physically present
in New York, because the agreement included payment
for California or “local” services for a California client in
California. The Court of Appeal agreed with the trial
court, however, in deciding that Birbrower could pursue
its remaining claims against ESQ, including its equitable

claim for recovery of its fees in quantum meruit.

We granted review to determine whether Birbrower’s
actions and services performed while representing ESQ in
California constituted the unauthorized practice of law
under section 6125 and, if so, whether a section 6125
violation rendered the fee agreement wholly
unenforceable.

I1. Discussion

A. The Unauthorized Practice of Law
(® The California Legislature enacted section 6125 in
1927 as part of the State Bar Act (the Act), a
comprehensive scheme regulating the practice of law in
the state. (J.W. v. Superior Court (1993) 17 Cal.App.4th
958, 965 [22 Cal.Rptr.2d 527] (J.W.).) Since the Act’s
passage, the general rule has been that, although persons
may represent themselves and their own interests
regardless of State Bar membership, no one but an active
member of the State Bar may practice law for another
person in California. (Ibid.) The prohibition against
unauthorized law practice is within the state’s police
power and is designed to ensure that those performing
legal services do so competently. (Id. at p. 969.)

A violation of section 6125 is a misdemeanor. (§ 6126.)
Moreover, “No one may recover compensation for
services as an attorney at law in this state unless [the
person] was at the time the services were performed a
member of The State Bar.” (Hardy v. San Fernando
Valley C. of C. (1950) 99 Cal.App.2d 572, 576 [222 P.2d
314] (Hardy).) *128

(®) Although the Act did not define the term “practice
law,” case law explained it as “ ‘the doing and performing
services in a court of justice in any matter depending
therein throughout its various stages and in conformity
with the adopted rules of procedure.” ” (People v.
Merchants Protective Corp. (1922) 189 Cal. 531, 535
[209 P. 363] (Merchants).) Merchants included in its
definition legal advice and legal instrument and contract
preparation, whether or not these subjects were rendered
in the course of litigation. (lbid.; see People v. Ring
(1937) 26 Cal.App.2d. Supp. 768, 772-773 [70 P.2d 281]
(Ring) [holding that single incident of practicing law in
state without a license violates § 6125]; see also Mickel v.
Murphy (1957) 147 Cal.App.2d 718, 721 [305 P.2d 993]
[giving of legal advice on matter not pending before state
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court violates § 6125], disapproved on other grounds in
Biakanja v. Irving (1958) 49 Cal.2d 647, 651 [320 P.2d
16, 65 A.L.R.2d 1358].) Ring later determined that the
Legislature “accepted both the definition already
judicially supplied for the term and the declaration of the
Supreme Court [in Merchants] that it had a sufficiently
definite meaning to need no further definition. The
definition ... must be regarded as definitely establishing,
for the jurisprudence of this state, the meaning of the term
‘practice law.” ” (Ring, supra, 26 Cal.App.2d at p. Supp.
772)

In addition to not defining the term “practice law,” the
Act also did not define the meaning of “in California.” In
today’s legal practice, questions often arise concerning
whether the phrase refers to the nature of the legal
services, or restricts the Act’s application to those
out-of-state attorneys who are physically present in the
state.

Section 6125 has generated numerous opinions on the
meaning of “practice law” but none on the meaning of “in
California.” In our view, the practice of law “in
California” entails sufficient contact with the California
client to render the nature of the legal service a clear legal
representation. In addition to a quantitative analysis, we
must consider the nature of the unlicensed lawyer’s
activities in the state. Mere fortuitous or attenuated
contacts will not sustain a finding that the unlicensed
lawyer practiced law “in California.” The primary inquiry
is whether the unlicensed lawyer engaged in sufficient
activities in the state, or created a continuing relationship
with the California client that included legal duties and
obligations.

Our definition does not necessarily depend on or require
the unlicensed lawyer’s physical presence in the state.
Physical presence here is one factor we may consider in
deciding whether the unlicensed lawyer has violated
section 6125, but it is by no means exclusive. For
example, one may practice law in the state in violation of
section 6125 although not physically present here by
advising a California client on California law in
connection with a *129 California legal dispute by
telephone, fax, computer, or other modern technological
means. Conversely, although we decline to provide a
comprehensive list of what activities constitute sufficient
contact with the state, we do reject the notion that a
person automatically practices law “in California”
whenever that person practices California law anywhere,
or “virtually” enters the state by telephone, fax, e-mail, or
satellite. (See e.g., Baron v. City of Los Angeles (1970) 2
Cal.3d 535, 543 [86 Cal.Rptr. 673, 469 P.2d 353, 42
A.L.R.3d 1036] (Baron) [“practice law” does not

encompass all professional activities].) Indeed, we
disapprove Ring, supra, 26 Cal.App.2d Supp. 768, and its
progeny to the extent the cases are inconsistent with our
discussion. We must decide each case on its individual
facts.

This interpretation acknowledges the tension that exists
between interjurisdictional practice and the need to have a
state-regulated bar. As stated in the American Bar
Association Model Code of Professional Responsibility,
Ethical Consideration EC 3-9, “Regulation of the practice
of law is accomplished principally by the respective
states. Authority to engage in the practice of law
conferred in any jurisdiction is not per se a grant of the
right to practice elsewhere, and it is improper for a lawyer
to engage in practice where he is not permitted by law or
by court order to do so. However, the demands of
business and the mobility of our society pose distinct
problems in the regulation of the practice of law by the
states. In furtherance of the public interest, the legal
profession should discourage regulation that unreasonably
imposes territorial limitations upon the right of a lawyer
to handle the legal affairs of his client or upon the
opportunity of a client to obtain the services of a lawyer
of his choice in all matters including the presentation of a
contested matter in a tribunal before which the lawyer is
not permanently admitted to practice.” (Fns. omitted.)
Baron implicitly agrees with this canon. (Baron, supra, 2
Cal.3d at p. 543.)

If we were to carry the dissent’s narrow interpretation of
the term “practice law” to its logical conclusion, we
would effectively limit section 6125’s application to those
cases in which nonlicensed out-of-state lawyers appeared
in a California courtroom without permission. (Dis. opn.,
post, at pp. 142-144.) Clearly, neither Merchants, supra,
189 Cal. at page 535, nor Baron, supra, 22 Cal.3d at page
543, supports the dissent’s fanciful interpretation of the
thoughtful guidelines announced in those cases. Indeed,
the dissent’s definition of “practice law” ignores
Merchants altogether, and, in so doing, substantially
undermines the Legislature’s intent to protect the public
from those giving unauthorized legal advice and counsel.

(*) Exceptions to section 6125 do exist, but are generally
limited to allowing out-of-state attorneys to make brief
appearances before a state court *130 or tribunal. They
are narrowly drawn and strictly interpreted. For example,
an out-of-state attorney not licensed to practice in
California may be permitted, by consent of a trial judge,
to appear in California in a particular pending action. (See
In re McCue (1930) 211 Cal. 57, 67 [293 P. 47]; 1 Witkin,
Cal. Procedure (4th ed. 1996) Attorneys, 8 402, p. 493.)
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In addition, with the permission of the California court in
which a particular cause is pending, out-of-state counsel
may appear before a court as counsel pro hac vice. (Cal.
Rules of Court, rule 983.) A court will approve a pro hac
vice application only if the out-of-state attorney is a
member in good standing of another state bar and is
eligible to practice in any United States court or the
highest court in another jurisdiction. (Cal. Rules of Court,
rule 983(a).) The out-of-state attorney must also associate
an active member of the California Bar as attorney of
record and is subject to the Rules of Professional Conduct
of the State Bar. (Cal. Rules of Court, rules 983(a), (d);
see Rules Prof. Conduct, rule 1-100(D)(2) [includes
lawyers from other jurisdictions authorized to practice in
this state].)

The Act does not regulate practice before United States
courts. Thus, an out-of-state attorney engaged to render
services in bankruptcy proceedings was entitled to collect
his fee. (Cowen v. Calabrese (1964) 230 Cal.App.2d 870,
872 [41 Cal.Rptr. 441, 11 A.L.R.3d 903] (Cowen); but see
U.S. Dist. Ct. Local Rules, Northern Dist. Cal., rule
11-1(b); Eastern Dist. Cal., rule 83-180; Central Dist.
Cal., rule 2.2.1; Southern Dist. Cal., rule 83.3 c.1.a. [today
conditioning admission to their respective bars (with
certain exceptions for some federal government
employees) on active membership in good standing in
California State Bar].)

Finally, California Rules of Court, rule 988, permits the
State Bar to issue registration certificates to foreign legal
consultants who may advise on the law of the foreign
jurisdiction where they are admitted. These consultants
may not, however, appear as attorneys before a California
court or judicial officer or otherwise prepare pleadings
and instruments in California or give advice on the law of
California or any other state or jurisdiction except those
where they are admitted.

The Legislature has recognized an exception to section
6125 in international disputes resolved in California under
the state’s rules for arbitration and conciliation of
international commercial disputes. (Code Civ. Proc., §
1297.11 et seqg.) This exception states that in a
commercial  conciliation in  California involving
international commercial disputes, “The parties may
appear in person or be represented or assisted by any
person of their choice. A person assisting or representing
a party need not be a member of the legal *131 profession
or licensed to practice law in California.” (Code Civ.
Proc., § 1297.351.) Likewise, the Act does not apply to
the preparation of or participation in labor negotiations
and arbitrations arising under collective bargaining
agreements in industries subject to federal law. (See e.g.,

Teamsters Local v. Lucas Flour Co. (1962) 369 U.S. 95,
103 [82 S.Ct. 571, 576-577, 7 L.Ed.2d 593]; see also
Labor-Management Relations Act of 1947, 29 U.S.C. §
185(a).)

B. The Present Case

(®®) The undisputed facts here show that neither Baron’s
definition (Baron, supra, 2 Cal.3d at p. 543) nor our
“sufficient contact” definition of “practice law in
California” (ante, at pp. 128-129) would excuse
Birbrower’s extensive practice in this state. Nor would
any of the limited statutory exceptions to section 6125
apply to Birbrower’s California practice. As the Court of
Appeal observed, Birbrower engaged in unauthorized law
practice in California on more than a limited basis, and no
firm attorney engaged in that practice was an active
member of the California State Bar. As noted (ante, at p.
125), in 1992 and 1993, Birbrower attorneys traveled to
California to discuss with ESQ and others various matters
pertaining to the dispute between ESQ and Tandem.
Hobbs and Condon discussed strategy for resolving the
dispute and advised ESQ on this strategy. Furthermore,
during California meetings with Tandem representatives
in August 1992, Hobbs demanded Tandem pay $15
million, and Condon told Tandem he believed damages in
the matter would exceed that amount if the parties
proceeded to litigation. Also in California, Hobbs met
with ESQ for the stated purpose of helping to reach a
settlement agreement and to discuss the agreement that
was eventually proposed. Birbrower attorneys also
traveled to California to initiate arbitration proceedings
before the matter was settled. As the Court of Appeal
concluded, “... the Birbrower firm’s in-state activities
clearly constituted the [unauthorized] practice of law” in
California.

Birbrower contends, however, that section 6125 is not
meant to apply to any out-of-state attorneys. Instead, it
argues that the statute is intended solely to prevent
nonattorneys from practicing law. This contention is
without merit because it contravenes the plain language of
the statute. Section 6125 clearly states that no person shall
practice law in California unless that person is a member
of the State Bar. The statute does not differentiate
between attorneys or nonattorneys, nor does it excuse a
person who is a member of another state bar. () It is
well-settled that, in determining the meaning of a statute,
we look to its words and give them their usual and
ordinary meaning. (DaFonte v. Up-Right, Inc. (1992) 2
Cal.4th 593, 601 [7 Cal.Rptr.2d 238, 828 P.2d 140];
Kimmel v. Goland (1990) 51 Cal.3d 202, 208-209 [271
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Cal.Rptr. 191, 793 P.2d 524].) “[1]f statutory language is
‘clear *132 and unambiguous there is no need for
construction, and courts should not indulge in it”’
[Citation.]” (Tiernan v. Trustees of Cal. State University
& Colleges (1982) 33 Cal.3d 211, 218 [188 Cal.Rptr. 115,
655 P.2d 317].) ( *®) The plain meaning controls our
interpretation of the statute here because Birbrower has
not shown “that the natural and customary import of the
statute’s language is either ‘repugnant to the general
purview of the act’ or for some other compelling reason,
should be disregarded ....” (Id. at pp. 218-219.)

Birbrower next argues that we do not further the statute’s
intent and purpose—to protect California citizens from
incompetent  attorneys—by enforcing it against
out-of-state attorneys. Birbrower argues that because
out-of-state attorneys have been licensed to practice in
other jurisdictions, they have already demonstrated
sufficient competence to protect California clients. But
Birbrower’s argument overlooks the obvious fact that
other states’ laws may differ substantially from California
law. Competence in one jurisdiction does not necessarily
guarantee competence in another. By applying section
6125 to out-of-state attorneys who engage in the extensive
practice of law in California without becoming licensed in
our state, we serve the statute’s goal of assuring the
competence of all attorneys practicing law in this state.
(J.W., supra, 17 Cal.App.4th at p. 969.)

California is not alone in regulating who practices law in
its jurisdiction. Many states have substantially similar
statutes that serve to protect their citizens from unlicensed
attorneys who engage in unauthorized legal practice. Like
section 6125, these other state statutes protect local
citizens “against the dangers of legal representation and
advice given by persons not trained, examined and
licensed for such work, whether they be laymen or
lawyers from other jurisdictions.” (Spivak v. Sachs (1965)
16 N.Y.2d 163 [263 N.Y.S.2d 953, 211 N.E.2d 329,
331].) Whether an attorney is duly admitted in another
state and is, in fact, competent to practice in California is
irrelevant in the face of section 6125’s language and
purpose. (See Ranta v. McCarney (N.D. 1986) 391
N.W.2d 161, 163 (Ranta) [noting that out-of-state
attorney’s competence is irrelevant because purpose of
North Dakota law against unauthorized law practice is to
assure competence before attorney practices in state].)
Moreover, as the North Dakota Supreme Court pointed
out in Ranta: “It may be that such an [out-of-state
attorney] exception is warranted, but such a plea is more
properly made to a legislative committee considering a
bill enacting such an exception or to this court in its
rule-making function than it is in a judicial decision.” (Id.
at p. 165.) Similarly, a decision to except out-of-state

attorneys licensed in their own jurisdictions from section
6125 is more appropriately left to the California
Legislature. *133

Assuming that section 6125 does apply to out-of-state
attorneys not licensed here, Birbrower alternatively asks
us to create an exception to section 6125 for work
incidental to private arbitration or other alternative
dispute resolution proceedings. Birbrower points to
fundamental differences between private arbitration and
legal proceedings, including procedural differences
relating to discovery, rules of evidence, compulsory
process, cross-examination of witnesses, and other areas.
(See Alexander v. Gardner-Denver Co. (1974) 415 U.S.
36, 57-58 [94 S.Ct. 1011, 1024-1025, 39 L.Ed.2d 147]
[illustrating differences between arbitration and court
proceedings].) As Birbrower observes, in light of these
differences, at least one court has decided that an
out-of-state attorney could recover fees for services
rendered in an arbitration proceeding. (See Williamson v.
John D. Quinn Const. Corp. (S.D.N.Y. 1982) 537 F.Supp.
613, 616 (Williamson).)

In Williamson, a New Jersey law firm was employed by a
client’s New York law firm to defend a construction
contract arbitration in New York. It sought to recover fees
solely related to the arbitration proceedings, even though
the attorney who did the work was not licensed in New
York, nor was the firm authorized to practice in the state.
(Williamson, supra, 537 F.Supp. at p. 616.) In allowing
the New Jersey firm to recover its arbitration fees, the
federal district court concluded that an arbitration tribunal
is not a court of record, and its fact-finding process is not
similar to a court’s process. (Ibid.) The court relied on a
local state bar report concluding that representing a client
in an arbitration was not the unauthorized practice of law.
(Ibid.; see Com. Rep., Labor Arbitration and the
Unauthorized Practice of Law (May/June 1975) 30
Record of the Association of the Bar of the City of New
York, No. 5/6, p. 422 et seq.) But as amicus curiae the
State Bar of California observes, “While in Williamson
the federal district court did allow the New Jersey
attorneys to recover their fees, that decision clearly is
distinguishable on its facts.... [T] In the instant case, it is
undisputed that none of the time that the New York
attorneys spent in California was” spent in arbitration;
Williamson thus carries limited weight. (See also Moore
v. Conliffe (1994) 7 Cal.4th 634, 637-638 [29 Cal.Rptr.2d
152, 871 P.2d 204] [private AAA arbitration functionally
equivalent to judicial proceeding to which litigation
privilege applies].) Birbrower also relies on California’s
rules for arbitration and conciliation of international
commercial disputes for support. (Code Civ. Proc., §
1297.11 et seq.) As noted (ante, at pp. 130-131), these
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rules specify that, in an international commercial
conciliation or arbitration proceeding, the person
representing a party to the conciliation or arbitration is not
required to be a licensed member of the State Bar. (Code
Civ. Proc., § 1297.351.)

We decline Birbrower’s invitation to craft an arbitration
exception to section 6125’s prohibition of the unlicensed
practice of law in this state. Any *134 exception for
arbitration is best left to the Legislature, which has the
authority to determine qualifications for admission to the
State Bar and to decide what constitutes the practice of
law. (Baron, supra, 2 Cal.3d at pp. 540-541; see also
Eagle Indem. Co. v. Industrial Acc. Com. (1933) 217 Cal.
244, 247 [18 P.2d 341].) Even though the Legislature has
spoken with respect to international arbitration and
conciliation, it has not enacted a similar rule for private
arbitration proceedings. Of course, private arbitration and
other alternative dispute resolution practices are important
aspects of our justice system. (See Moncharsh v. Heily &
Blase (1992) 3 Cal.4th 1, 9 [10 Cal.Rptr.2d 183, 832 P.2d
899] [noting a strong public policy in favor of
arbitration].) Section 6125, however, articulates a strong
public policy favoring the practice of law in California by
licensed State Bar members. In the face of the
Legislature’s silence, we will not create an arbitration
exception under the facts presented. (See Baron, supra, 2
Cal.3d at pp. 540-541 [membership, character, and
conduct of attorneys is proper subject of state legislative
regulation and control].)*

4 The dissent focuses on an arbitrator’s powers in an
attempt to justify its conclusion that an out-of-state
attorney may engage in the unlicensed representation of
a client in an arbitration proceeding. (See dis. opn.,
post, at pp. 144-145.) This narrow focus confuses the
issue here. An arbitrator’s powers to enforce a contract
or “award an essentially unlimited range of remedies”
has no bearing on the question whether unlicensed
out-of-state attorneys may represent California clients
in an arbitration proceeding. (Dis. opn., post, at p. 145.)
Moreover, any discussion of the practice of law in an
arbitration proceeding is irrelevant here because the
parties settled the underlying case before arbitration
proceedings became necessary. Nonetheless, we
emphasize that, in the absence of clear legislative
direction, we decline to create an exception allowing
unlicensed legal practice in arbitration in violation of
section 6125.

In its reply brief to the State Bar’s amicus curiae brief,
Birbrower raises for the first time the additional argument
that the Federal Arbitration Act (FAA) preempted the
rules governing the AAA proposed arbitration and section
6125. The FAA regulates arbitration that deals with
maritime transactions and contracts involving the

transportation of goods through interstate or foreign
commerce. (9 U.S.C. § 1 et seq.) Although we need not
address the question under California Rules of Court, rule
29(b)(1), and note the parties’ settlement agreement
rendered the arbitration unnecessary, we reject the
argument for its lack of merit. First, the parties
incorporated a California choice-of-law provision in the
Tandem Agreement, indicating they intended to apply
California law in any necessary arbitration, and they have
not shown that California law in any way conflicts with
the FAA. Moreover, in interpreting the California
Arbitration Act stay provisions (Code Civ. Proc., §
1281.2, subd. (c)), the high court observed that the FAA
does not contain an express preemptive provision, nor
does it “reflect a congressional intent to occupy the entire
field of arbitration.” (Volt Info. Sciences v. Leland *135
Stanford Jr. U. (1989) 489 U.S. 468, 477 [109 S.Ct. 1248,
1255, 103 L.Ed.2d 488].)

Finally, Birbrower urges us to adopt an exception to
section 6125 based on the unique circumstances of this
case. Birbrower notes that “Multistate relationships are a
common part of today’s society and are to be dealt with in
commonsense fashion.” (In re Estate of Waring (1966) 47
N.J. 367 [221 A.2d 193, 197].) In many situations, strict
adherence to rules prohibiting the unauthorized practice
of law by out-of-state attorneys would be “ ‘grossly
impractical and inefficient.” ” (lbid.; see also Appell v.
Reiner (1964) 43 N.J. 313 [204 A.2d 146, 148] [strict
adherence to rule barring out-of-state lawyers from
representing New Jersey residents on New Jersey matters
may run against the public interest when case involves
inseparable multistate transactions].)

Although, as discussed (ante, at pp. 129-130), we
recognize the need to acknowledge and, in certain cases,
to accommodate the multistate nature of law practice, the
facts here show that Birbrower’s extensive activities
within California amounted to considerably more than
any of our state’s recognized exceptions to section 6125
would allow. Accordingly, we reject Birbrower’s
suggestion that we except the firm from section 6125’s
rule under the circumstances here.

C. Compensation for Legal Services
(") Because Birbrower violated section 6125 when it
engaged in the unlawful practice of law in California, the
Court of Appeal found its fee agreement with ESQ
unenforceable in its entirety. Without crediting Birbrower
for some services performed in New York, for which fees
were generated under the fee agreement, the court
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reasoned that the agreement was void and unenforceable
because it included payment for services rendered to a
California client in the state by an unlicensed out-of-state
lawyer. The court opined that “When New York counsel
decided to accept [the] representation, it should have
researched California law, including the law governing
the practice of law in this state.” The Court of Appeal let
stand, however, the trial court’s decision to allow
Birbrower to pursue its fifth cause of action in quantum
meruit.> We agree with the Court of Appeal to the extent
it barred Birbrower from recovering fees generated under
the fee agreement for the unauthorized legal services it
performed in California. We disagree with the same court
to the extent it implicitly barred Birbrower *136 from
recovering fees generated under the fee agreement for the
limited legal services the firm performed in New York.

5 We observe that ESQ did not seek (and thus the court
did not grant) summary adjudication on the Birbrower
firm’s quantum meruit claim for the reasonable value of
services rendered. Birbrower thus still has a cause of
action pending in quantum meruit.

It is a general rule that an attorney is barred from
recovering compensation for services rendered in another
state where the attorney was not admitted to the bar.
(Annot., Right of Attorney Admitted in One State to
Recover Compensation for Services Rendered in Another
State Where He Was Not Admitted to the Bar (1967) 11
A.L.R.3d 907; Hardy, supra, 99 Cal.App.2d at p. 576.)
The general rule, however, has some recognized
exceptions.

Initially, Birbrower seeks enforcement of the entire fee
agreement, relying first on the federal court exception
discussed ante, at page 130. (Cowen, supra, 230
Cal.App.2d at p. 872; In re McCue, supra, 211 Cal. at p.
66; see Annot., supra, 11 A.L.R.3d at pp. 912-913 [citing
Cowen as an exception to general rule of nonrecovery].)
This exception does not apply in this case; none of
Birbrower’s activities related to federal court practice.

A second exception on which Birbrower relies to enforce
its entire fee agreement relates to “Services not involving
courtroom appearance.” (Annot., supra, 11 A.L.R.3d at p.
911 [citing Wescott v. Baker (1912) 83 N.J.L. 460 [85 A.
315]].) California has implicitly rejected this broad
exception through its comprehensive definition of what it
means to “practice law.” Thus, the exception Birbrower
seeks for all services performed outside the courtroom in
our state is too broad under section 6125.

Some jurisdictions have adopted a third exception to the
general rule of nonrecovery for in-state services, if an

out-of-state attorney “makes a full disclosure to his client
of his lack of local license and does not conceal or
misrepresent the true facts.” (Annot., supra, 11 A.L.R.3d
at p. 910.) For example, in Freeling v. Tucker (1930) 49
Idaho 475 [289 P. 85], the court allowed an Oklahoma
attorney to recover for services rendered in an lIdaho
probate court. Even though an Idaho statute prohibited the
unlicensed practice of law, the court excused the
Oklahoma attorney’s unlicensed representation because
he had not falsely represented himself nor deceptively
held himself out to the client as qualified to practice in the
jurisdiction. (Id. at p. 86.) In this case, Birbrower alleges
that ESQ at all times knew that the firm was not licensed
to practice law in California. Even assuming that is true,
however, we reject the full disclosure exception for the
same reasons we reject the argument that section 6125 is
not meant to apply to nonattorneys. Recognizing these
exceptions would contravene not only the plain language
of section 6125 but the underlying policy of assuring the
competence of those practicing law in California. *137

Therefore, as the Court of Appeal held, none of the
exceptions to the general rule prohibiting recovery of fees
generated by the unauthorized practice of law apply to
Birbrower’s activities in California. Because Birbrower
practiced substantial law in this state in violation of
section 6125, it cannot receive compensation under the
fee agreement for any of the services it performed in
California. Enforcing the fee agreement in its entirety
would include payment for the unauthorized practice of
law in California and would allow Birbrower to enforce
an illegal contract. (See Hardy, supra, 99 Cal.App.2d at p.
576.)

Birbrower asserts that even if we agree with the Court of
Appeal and find that none of the above exceptions
allowing fees for unauthorized California services apply
to the firm, it should be permitted to recover fees for those
limited services it performed exclusively in New York
under the agreement. In short, Birbrower seeks to recover
under its contract for those services it performed for ESQ
in New York that did not involve the practice of law in
California, including fee contract negotiations and some
corporate case research. Birbrower thus alternatively
seeks reversal of the Court of Appeal’s judgment to the
extent it implicitly precluded the firm from seeking fees
generated in New York under the fee agreement.

We agree with Birbrower that it may be able to recover
fees under the fee agreement for the limited legal services
it performed for ESQ in New York to the extent they did
not constitute practicing law in California, even though
those services were performed for a California client.
Because section 6125 applies to the practice of law in
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California, it does not, in general, regulate law practice in
other states. (See ante, at pp. 128-131.) Thus, although the
general rule against compensation to out-of-state
attorneys precludes Birbrower’s recovery under the fee
agreement for its actions in California, the severability
doctrine may allow it to receive its New York fees
generated under the fee agreement, if we conclude the
illegal portions of the agreement pertaining to the practice
of law in California may be severed from those parts
regarding services Birbrower performed in New York.
(See Annot., supra, 11 A.L.R.3d at pp. 908-909, and
cases cited [bar on recovery by out-of-state attorney
extends only to compensation for local services]; see also
Ranta, supra, 391 N.W.2d at p. 166 [remanding case to
determine which fees related to practice locally and which
related to attorney’s work in state where he was
licensed].)

The law of contract severability is stated in Civil Code
section 1599, which defines partially void contracts:
“Where a contract has several distinct objects, of which
one at least is lawful, and one at least is unlawful, in
whole or in part, the contract is void as to the latter and
valid as to the rest.” In *138 Calvert v. Stoner (1948) 33
Cal.2d 97 [199 P.2d 297] (Calvert), we considered
whether a contingent fee contract containing a provision
restricting a party’s right to compromise a suit without her
attorney’s consent was void entirely or severable in part.
(Id. at p. 103.) We observed that “It is unnecessary ... to
determine whether the particular provision is invalid as
against public policy. It is sufficient to observe, assuming
such invalidity, that in this state ... the compensation
features of the contract are not thereby deemed affected if
in other respects the contract is lawful.” (1d. at p. 104.)
Calvert concluded that the invalid provision preventing
the client from compromising the suit could be severed
from the valid provision for attorney fees. (Ibid.)

The fee agreement between Birbrower and ESQ became
illegal when Birbrower performed legal services in
violation of section 6125. (%) It is true that courts will not
ordinarily aid in enforcing an agreement that is either
illegal or against public policy. (Asdourian v. Araj (1985)
38 Cal.3d 276, 291 [211 Cal.Rptr. 703, 696 P.2d 95];
Homami v. lranzadi (1989) 211 Cal.App.3d 1104,
1109-1110 [260 Cal.Rptr. 6].) Illegal contracts, however,
will be enforced under certain circumstances, such as
when only a part of the consideration given for the
contract involves illegality. In  other  words,
notwithstanding an illegal consideration, courts may sever
the illegal portion of the contract from the rest of the
agreement. (Keene v. Harling (1964) 61 Cal.2d 318, 320
[38 Cal.Rptr. 513, 392 P.2d 273] (Keene).) “ * "When the
transaction is of such a nature that the good part of the

consideration can be separated from that which is bad, the

Courts will make the distinction, for the ... law ...
[divides] according to common reason; and having made
that void that is against law, lets the rest stand....” * ” (Id.

at pp. 320-321, quoting Jackson v. Shawl (1865) 29 Cal.
267, 272.) If the court is unable to distinguish between the
lawful and unlawful parts of the agreement, “the illegality
taints the entire contract, and the entire transaction is
illegal and unenforceable.” (Keene, supra, 61 Cal.2d at p.
321)

In Keene, the defendant agreed to pay the plaintiffs
$50,000 in exchange for their business involving
coin-operated machines. The defendant defaulted on his
payments, and the plaintiffs sued. The defendant argued
that the sales agreement was void because part of the sale
involved machines that were illegal under a California
penal statute. The court affirmed the lower court’s
determination that the price of the illegal machines could
be deducted from the amount due on the original contract.
“Since the consideration on the buyer’s side was money,
the court properly construed the contract by equating the
established market price of the illegal machines to a
portion of the money consideration.” (Keene, supra, 61
Cal.2d at p. 323.) Thus, even though the entire contract
was for a fixed sum, the court was able *139 to value the
illegal portion of the contract and separate it from the rest
of the amount due under the agreement.

(™™ In this case, the parties entered into a contingency fee
agreement followed by a fixed fee agreement.® ESQ was
to pay money to Birbrower in exchange for Birbrower’s
legal services. The object of their agreement may not have
been entirely illegal, assuming ESQ was to pay Birbrower
compensation based in part on work Birbrower performed
in New York that did not amount to the practice of law in
California. The illegality arises, instead, out of the amount
to be paid to Birbrower, which, if paid fully, would
include payment for services rendered in California in
violation of section 6125.

6 The parties apparently do not dispute that they modified
the original contingency fee arrangement to call for a
fixed fee payment of over $1 million. They dispute,
however, whether the original contingency fee
arrangement became operative once again when ESQ
failed to make a payment to Birbrower under the fixed
fee arrangement. Because the trial court and the Court
of Appeal believed the fee agreements to be
unenforceable in their entirety, neither court addressed
issues relating to the fee agreements themselves or the
parties’ disputes surrounding those agreements. We
agree with the Court of Appeal that issues surrounding
the two fee agreements and the applicability of either
section 6147 (regulating contents of contingency fee
agreements) or the State Bar Rules of Professional
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Conduct, rules 3-300 and 4-200 (governing fees for
legal services), are best resolved by the trial court on
remand.

Therefore, we conclude the Court of Appeal erred in
determining that the fee agreement between the parties
was entirely unenforceable because Birbrower violated
section 6125’s prohibition against the unauthorized
practice of law in California. Birbrower’s statutory
violation may require exclusion of the portion of the fee
attributable to the substantial illegal services, but that
violation does not necessarily entirely preclude its
recovery under the fee agreement for the limited services
it performed outside California. (Calvert, supra, 33
Cal.2d at pp. 104-105.)

Thus, the portion of the fee agreement between Birbrower
and ESQ that includes payment for services rendered in
New York may be enforceable to the extent that the
illegal compensation can be severed from the rest of the
agreement. On remand, therefore, the trial court must first
resolve the dispute surrounding the parties’ fee agreement
and determine whether their agreement conforms to
California law. If the parties and the court resolve the fee
dispute and determine that one fee agreement is operable
and does not violate any state drafting rules, the court
may sever the illegal portion of the consideration (the
value of the California services) from the rest of the fee
agreement. Whether the trial court finds the contingent
fee agreement or the fixed fee agreement to be valid, it
will determine whether some amount is due under the
valid agreement. The trial court must then determine, on
*140 evidence the parties present, how much of this sum
is attributable to services Birbrower rendered in New
York. The parties may then pursue their remaining claims.

111. Disposition
We conclude that Birbrower violated section 6125 by
practicing law in California. To the extent the fee
agreement allows payment for those illegal local services,
it is void, and Birbrower is not entitled to recover fees
under the agreement for those services. The fee agreement
is enforceable, however, to the extent it is possible to
sever the portions of the consideration attributable to
Birbrower’s services illegally rendered in California from
those attributable to Birbrower’s New York services.
Accordingly, we affirm the Court of Appeal judgment to
the extent it concluded that Birbrower’s representation of
ESQ in California violated section 6125, and that

Birbrower is not entitled to recover fees under the fee
agreement for its local services. We reverse the judgment
to the extent the court did not allow Birbrower to argue in
favor of a severance of the illegal portion of the
consideration (for the California fees) from the rest of the
fee agreement, and remand for further proceedings
consistent with this decision.

George, C. J., Mosk, J., Baxter, J., Werdegar, J., and
Brown, J., concurred.

KENNARD, J.,

Dissenting.—In California, it is a misdemeanor to
practice law when one is not a member of the State Bar.
(Bus. & Prof. Code, 88 6125, 6126, subd. (a).) In this
case, New York lawyers who were not members of the
California Bar traveled to this state on several occasions,
attempting to resolve a contract dispute between their
clients and another corporation through negotiation and
private arbitration. Their clients included a New York
corporation and a sister corporation incorporated in
California; the lawyers had in previous years represented
the principal owners of these corporations. The majority
holds that the New York lawyers’ activities in California
constituted the unauthorized practice of law. | disagree.

The majority focuses its attention on the question of
whether the New York lawyers had engaged in the
practice of law in California, giving scant consideration
to a decisive preliminary inquiry: whether, through their
activities here, the New York lawyers had engaged in the
practice of law at all. In my view, the record does not
show that they did. In reaching a contrary conclusion, the
majority relies on an overbroad definition of the term
“practice of law.” | would adhere to this court’s decision
in Baron v. City of *141 Los Angeles (1970) 2 Cal.3d 535
[86 Cal.Rptr. 673, 469 P.2d 353, 42 A.L.R.3d 1036],
more narrowly defining the practice of law as the
representation of another in a judicial proceeding or an
activity requiring the application of that degree of legal
knowledge and technique possessed only by a trained
legal mind. Under this definition, this case presents a
triable issue of material fact as to whether the New York
lawyers’ California activities constituted the practice of
law.
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I
Defendant Birbrower, Montalbano, Condon & Frank, P.C.
(hereafter Birbrower) is a New York law firm. Its lawyers
are not licensed to practice law in California.

Kamal Sandhu was the sole shareholder of ESQ Business
Services Inc., a New York corporation (hereafter
ESQ-NY), of which his brother Igbal Sandhu was the
vice-president. Beginning in 1986, Birbrower lawyers
represented the Sandhu family in various business
matters. In 1990, Kamal Sandhu asked Birbrower lawyer
Kevin Hobbs to review a proposed software development
and marketing agreement between ESQ-NY and Tandem
Computers Incorporated (hereafter Tandem). The
agreement granted Tandem worldwide distribution rights
to computer software created by ESQ-NY. The agreement
also provided that it would be governed by California law
and that, according to Birbrower’s undisputed assertion,
disputes were to be resolved by arbitration under the rules
of the American Arbitration Association. ESQ-NY and
Tandem signed the agreement.

Thereafter, a second corporation, also named ESQ
Business Services, Inc. (hereafter ESQ-CAL), was
incorporated in California, with Igbal Sandhu as a
principal shareholder. In 1991, ESQ-CAL consulted
Birbrower lawyers concerning Tandem’s performance
under the agreement. In 1992, ESQ-NY and ESQ-CAL
jointly hired Birbrower to resolve the dispute with
Tandem, including the investigation and prosecution of
claims against Tandem if necessary. ESQ-NY and
ESQ-CAL entered into a contingency fee agreement with
Birbrower; this agreement was executed in New York but
was later modified to a fixed fee agreement in California.

The efforts of the Birbrower lawyers to resolve the
dispute with Tandem included several brief trips to
California. On these trips, Birbrower lawyers met with
officers of both ESQ-NY and ESQ-CAL and with
representatives of Tandem; they also interviewed
arbitrators and participated in negotiating the settlement
of the dispute with Tandem. (Maj. opn., ante, at p. 125.)
On February 12, 1993, Birbrower initiated an arbitration
proceeding against *142 Tandem, on behalf of both
ESQ-NY and ESQ-CAL, by filing a claim with the
American Arbitration Association in San Francisco,
California. Before an arbitration hearing was held, the
dispute with Tandem was settled.

In January 1994, ESQ-CAL and Igbal Sandhu, the
principal shareholder, sued Birbrower for malpractice.
Birbrower cross-complained to recover its fees under the
fee agreement. Plaintiffs ESQ-CAL and Igbal Sandhu
thereafter amended their complaint to add ESQ-NY as a

plaintiff. Plaintiffs moved for summary adjudication,
asserting the fee agreement was unenforceable because
the Birbrower lawyers had engaged in the unauthorized
practice of law in California. The trial court agreed, and
granted plaintiffs” motion. The Court of Appeal upheld
the trial court’s ruling, as does a majority of this court
today.

1
Business and Professions Code section 6125 states: “No
person shall practice law in California unless the person is
an active member of the State Bar.” The Legislature,
however, has not defined what constitutes the practice of
law.

Pursuant to its inherent authority to define and regulate
the practice of law (see, e.g., Merco Constr. Engineers,
Inc. v. Municipal Court (1978) 21 Cal.3d 724, 728 [147
Cal.Rptr. 631, 581 P.2d 636]; In re Lavine (1935) 2
Cal.2d 324, 328; People v. Turner (1850) 1 Cal. 143,
150), this court in 1922 defined the practice of law as
follows: “ ‘[A]s the term is generally understood, the
practice of the law is the doing and performing services in
a court of justice in any matter depending therein
throughout its various stages and in conformity with the
adopted rules of procedure. But in a larger sense it
includes legal advice and counsel and the preparation of
legal instruments and contracts by which the legal rights
are secured although such matter may or may not be
depending in a court.” ” (People v. Merchants Protective
Corp. (1922) 189 Cal. 531, 535 [209 P. 363]
(Merchants).) The Merchants court adopted this
definition verbatim from a decision by the Indiana Court
of Appeals, Eley v. Miller (1893) 7 Ind.App. 529 [34 N.E.
836, 837-838]. (Merchants, supra, at p. 535.)

In 1970, in Baron v. City of Los Angeles, supra, 2 Cal.3d
535, 542 (Baron), this court reiterated the Merchants
court’s definition of the term “practice of law.” We were
quick to point out in Baron, however, that “ascertaining
whether a particular activity falls within this general
definition may be a formidable endeavor.” (Id. at p. 543.)
Baron emphasized “that it is not the whole spectrum of
professional services of lawyers with which the State Bar
*143 Act is most concerned, but rather it is the smaller
area of activities defined as the ‘practice of law.” ” (Ibid.)
It then observed: “In close cases, the courts have
determined that the resolution of legal questions for
another by advice and action is practicing law ‘if difficult
or doubtful legal questions are involved which, to
safeguard the public, reasonably demand the application
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of a trained legal mind.” [Citations.]” (lbid., italics
added.) Baron added that “if the application of legal
knowledge and technique is required, the activity
constitutes the practice of law ....” (lbid., italics added.)
This definition is quite similar to that proposed by Cornell
Law School Professor Charles Wolfram, the chief reporter
for the American Law Institute’s Restatement of the Law
Governing Lawyers: “The correct form of the test [for the
practice of law] should inquire whether the matter
handled was of such complexity that only a person trained
as a lawyer should be permitted to deal with it.”
(Wolfram, Modern Legal Ethics (1986) p. 836.)

The majority asserts that the definition of practice of law |
have stated above misreads this court’s opinion in Baron.
(Maj. opn., ante, at p. 129.) But what the majority
characterizes as “the dissent’s fanciful interpretation of
the [Baron court’s] thoughtful guidelines” (ibid.) consists
of language | have quoted directly from Baron.

The majority also charges that the narrowing construction
of the term “practice of law” that this court adopted in
Baron “effectively limit[s] section 6125’s application to
those cases in which nonlicensed out-of-state lawyers
appeared in a California courtroom without permission.”
(Maj. opn., ante, at p. 129.) Fiddlesticks. Because the
Baron definition encompasses all activities that *
‘reasonably demand application of a trained legal mind
(Baron, supra, 2 Cal.3d at p. 543), the majority’s
assertion would be true only if there were no activities,
apart from court appearances, requiring application of a
trained legal mind. Many attorneys would no doubt be
surprised to learn that, for example, drafting testamentary
documents for large estates, preparing merger agreements
for multinational corporations, or researching complex
legal issues are not activities that require a trained legal
mind.

According to the majority, use of the Baron definition |
have quoted would undermine protection of the public
from incompetent legal practitioners. (Maj. opn., ante, at
p. 129.) The Baron definition provides ample protection
from incompetent legal practitioners without infringing
upon the public’s interest in obtaining advice and
representation from other professionals, such as
accountants and real estate brokers, whose skills in
specialized areas may overlap with those of lawyers. This
allows the public the freedom to choose professionals
who may be able to provide the public with *144 needed
services at a more affordable cost. (See Wolfram, Modern
Legal Ethics, supra, at p. 831; Rhode, Policing the
Professional Monopoly: A Constitutional and Empirical
Analysis of Unauthorized Practice Prohibitions (1981) 34
Stan.L.Rev. 1, 97-98; Weckstein, Limitations on the Right

to Counsel: The Unauthorized Practice of Law, 1978
Utah L.Rev. 649, 650.) As this court has recognized, there
are proceedings in which nonattorneys “are competent” to
represent others without undermining the protection of the
public interest. (Consumers Lobby Against Monopolies v.
Public Utilities Com. (1979) 25 Cal.3d 891, 913-914 [160
Cal.Rptr. 124, 603 P.2d 41].)

The majority, too, purports to apply the definition of the
practice of law as articulated in Baron, supra, 2 Cal.3d
535. The majority, however, focuses only on Baron’s
quotation of the general definition of the practice of law
set forth in Merchants, supra, 189 Cal. 531, 535. The
majority ignores both the ambiguity in the Merchants
definition and the manner in which Baron resolved that
ambiguity. The majority apparently views the practice of
law as encompassing any “legal advice and legal
instrument and contract preparation, whether or not these
subjects were rendered in the course of litigation.” (Maj.
opn., ante, at p. 128.)

The majority’s overbroad definition would affect a host of
common commercial activities. On point here are
comments that Professor Deborah Rhode made in a 1981
article published in the Stanford Law Review: “For many
individuals, most obviously accountants, bankers, real
estate brokers, and insurance agents, it would be
impossible to give intelligent counsel without reference to
legal concerns that such statutes reserve as the exclusive
province of attorneys. As one [American Bar Association]
official active in unauthorized practice areas recently
acknowledged, there is growing recognition that “ all
kinds of other professional people are practicing law
almost out of necessity.” “ Moreover, since most
legislation does not exempt gratuitous activity, much
advice commonly imparted by friends, employers,
political organizers, and newspaper commentators
constitutes unauthorized practice. For example, although
the organized bar has not yet evinced any inclination to
drag [nationally syndicated advice columnist] Ann
Landers through the courts, she is plainly fair game under
extant statutes [proscribing the unauthorized practice of
law].” (Rhode, Policing the Professional Monopoly: A
Constitutional and Empirical Analysis of Unauthorized
Practice Prohibitions, supra, 34 Stan.L.Rev. at p. 47, fns.
omitted.)

Unlike the majority, | would for the reasons given above
adhere to the more narrowly drawn definition of the
practice of law that this court articulated in Baron, supra,
2 Cal.3d 535, 543: the representation of another in a
judicial proceeding or an activity requiring the application
of that degree *145 of legal knowledge and technique
possessed only by a trained legal mind. Applying that
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definition here, | conclude that the trial court should not
have granted summary adjudication for plaintiffs based on
the Birbrower lawyers’ California activities. That some or
all of those activities related to arbitration does not
necessarily establish that they constituted the practice of
law, as | shall explain.

1l

As | mentioned earlier, Birbrower’s clients had a software
development and marketing agreement with Tandem. The
agreement provided that its validity, interpretation, and
enforcement were to be governed by California law. It
also contained an arbitration provision. After a dispute
arose pertaining to Tandem’s performance under the
agreement, Birbrower initiated an arbitration on behalf of
its clients by filing a claim with the American Arbitration
Association in San Francisco, and held meetings in
California to prepare for an arbitration hearing. Because
the dispute with Tandem was settled, the arbitration
hearing was never held.

As | explained in part Il, ante, this court in Baron, supra,
2 Cal.3d 535, 543, defined the term “practice of law” in
narrower terms than the court had done earlier in
Merchants, supra, 189 Cal. 531, 535, which simply
adopted verbatim the general definition set forth in an
1893 decision of the Indiana Court of Appeals. Under the
narrower definition articulated in Baron, the practice of
law is the representation of another in a judicial
proceeding or an activity requiring the application of that
degree of legal knowledge and technique possessed only
by a trained legal mind.

Representing another in an arbitration proceeding does
not invariably present difficult or doubtful legal questions
that require a trained legal mind for their resolution.
Under California law, arbitrators are “not ordinarily
constrained to decide according to the rule of law ....”
(Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 11 [10
Cal.Rptr.2d 183, 832 P.2d 899].) Thus, arbitrators, “
‘unless specifically required to act in conformity with
rules of law, may base their decision upon broad
principles of justice and equity, and in doing so may
expressly or impliedly reject a claim that a party might
successfully have asserted in a judicial action.’
[Citations.]” (Id. at pp. 10-11.) They “ ‘are not bound to
award on principles of dry law, but may decide on
principles of equity and good conscience, and make their
award ex aequo et bono [according to what is just and
good].” [Citation.]” (Id. at p. 11, original brackets.) For
this reason, “the existence of an error of law apparent on

the face of the [arbitration] award that causes substantial
injustice does not provide grounds for judicial review.”
(Id. at p. 33, italics added; contra, id. at pp. 33-40 (conc.
and dis. opn. of Kennard, J.).) *146

Moreover, an arbitrator in California can award any
remedy *“arguably based” on “the contract’s general
subject matter, framework or intent.” (Advanced Micro
Devices, Inc. v. Intel Corp. (1994) 9 Cal.4th 362, 381 [36
Cal.Rptr.2d 581, 885 P.2d 994].) This means that “an
arbitrator in a commercial contract dispute may award an
essentially unlimited range of remedies, whether or not a
court could award them if it decided the same dispute, so
long as it can be said that the relief draws its ‘essence’
from the contract and not some other source.” (Id. at p.
391 (dis. opn. of Kennard, J.).)

To summarize, under this court’s decisions, arbitration
proceedings are not governed or constrained by the rule of
law; therefore, representation of another in an arbitration
proceeding, including the activities necessary to prepare
for the arbitration hearing, does not necessarily require a
trained legal mind.

Commonly used arbitration rules further demonstrate that
legal training is not essential to represent another in an
arbitration proceeding. Here, for example, Birbrower’s
clients agreed to resolve any dispute arising under their
contract with Tandem using the American Arbitration
Association’s rules, which allow any party to be
“represented by counsel or other authorized
representative.” (Am. Arbitration Assn., Com. Arbitration
Rules (July 1, 1996) § 22, italics added.) Rules of other
arbitration organizations also allow for representation by
nonattorneys. For instance, the Rules of Procedure of the
Inter-American Commercial Arbitration Commission,
article IV provides: “The parties may be represented or
assisted by persons of their choice.” By federal law, this
rule applies in all arbitrations between a United States
citizen and a citizen of another signatory to the
Inter-American Convention on International Commercial
Avrbitration, unless the arbitrating parties have expressly
provided otherwise. (9 U.S.C. § 303(b); Inter-Am.
Convention on International Com. Arbitration, art. 3.)

The American Arbitration Association and other major
arbitration associations thus recognize that nonattorneys
are often better suited than attorneys to represent parties
in arbitration. The history of arbitration also reflects this
reality, for in its beginnings arbitration was a
dispute-resolution mechanism principally used in a few
specific trades (such as construction, textiles, ship
chartering, and international sales of goods) to resolve
disputes among businesses that turned on factual issues
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uniquely within the expertise of members of the trade. In
fact, “rules of a few trade associations forbid
representation by counsel in arbitration proceedings,
because of their belief that it would complicate what
might otherwise be simple proceedings.” (Grenig,
Alternative Dispute Resolution (1997) § 5.2, p. 81.) The
majority gives no adequate justification for its decision to
deprive parties of their *147 freedom of contract and to
make it a crime for anyone but California lawyers to
represent others in arbitrations in California.

In addressing an issue similar to that presented here, a
federal court held that a firm of New Jersey lawyers not
licensed to practice law in New York was entitled to
recover payment for legal services rendered in a New
York arbitration proceeding. (Williamson v. John D.
Quinn Const. Corp. (S.D.N.Y. 1982) 537 F.Supp. 613
(Williamson).) In allowing recovery of fees, the court
cited a report by the Association of the Bar of The City of
New York: “The report states, ‘it should be noted that no
support has to date been found in judicial decision, statute
or ethical code for the proposition that representation of a
party in any kind of arbitration amounts to the practice of
law.” The report concludes ‘[tlhe Committee is of the
opinion that representation of a party in an arbitration
proceeding by a nonlawyer or a lawyer from another
jurisdiction is not the unauthorized practice of law.” ” (Id.
at p. 616, quoting Com. Rep., Labor Arbitration and the
Unauthorized Practice of Law (May/June 1975) 30
Record of the Association of the Bar of The City of New
York, No. 5/6, at pp. 422, 428.)

The majority’s attempt to distinguish Williamson, supra,
537 F.Supp. 613, from this case is unpersuasive. The
majority points out that in Williamson, the lawyers of the
New Jersey firm actually rendered services at the New
York arbitration hearing, whereas here the New York
lawyers never actually appeared at an arbitration hearing
in California. (Maj. opn., ante, at pp. 133, 134, fn. 4.) The
majority distinguishes Williamson on the ground that in
this case no arbitration hearing occurred. Does the
majority mean that an actual appearance at an arbitration
hearing is not the practice of law, but that preparation for
arbitration proceedings is?

In this case, plaintiffs have not identified any specific
California activities by the New York lawyers of the
Birbrower firm that meet the narrow definition of the term
“practice of law” as articulated by this court in Baron,
supra, 2 Cal.3d 535, 543. Accordingly, | would reverse
the judgment of the Court of Appeal and direct it to
remand the matter to the trial court with directions to
vacate its order granting plaintiff’s motion for summary
adjudication and to enter a new order denying that
motion.

On February 25, 1998, the opinion was modified to read
as printed above. *148

End of Document
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Synopsis

Chapter 13 trustee objected to debtor’s plan, which
indicated that debtor had paid his attorney $750 for legal
services and $160 for a filing fee and proposed to pay him
an additional $500 as an administrative expense, and
moved for disgorgement of counsel’s $750 fee on the
ground that attorney, who was not licensed to practice in
Arizona but was admitted to practice in federal courts
there, was not an “attorney” under the Bankruptcy Code.
The United States Bankruptcy Court for the District of
Arizona, Redfield T. Baum, J., entered order overruling
trustee’s objections, allowing compensation to debtors’
counsel, and denying the disgorgement mation. Trustee
appealed. The Bankruptcy Appellate Panel, Russell, J.,
held that because attorney was admitted by the district
court to practice as a “non-resident attorney” in Arizona
federal and bankruptcy courts, the bankruptcy court
properly allowed his fees.

Affirmed.

West Headnotes (2)

[1] Bankruptcyé@=Power and Authority

As unit of the district court, bankruptcy court is
a federal court with power to control admission
to its bar. 28 U.S.C.A. § 151.

1 Case that cites this headnote

[2] Bankruptcyé=Power and Authority
Bankruptcyé=Persons Entitled; Members and
Associates

Chapter 13 debtor’s counsel’s admission to
practice before federal courts in Arizona as a
“non-resident attorney” entitled him to practice
before the bankruptcy court and receive
compensation as an “attorney” under the
Bankruptcy Code, even though he was not
licensed to practice in Arizona; counsel was
licensed to practice in Illinois and maintained an
office there, there was no evidence to support
trustee’s assertions that counsel maintained a
primary office in Arizona, that he solicited
Arizona residents for bankruptcy business, or
that he engaged in the general practice of law in
Arizona, and bankruptcy court lacked authority
to vacate counsel’s certification to practice in
Arizona federal courts. Bankr.Code, 11
U.S.C.A. §8 101(4), 329, 330; U.S.Dist.Ct.Rules
D.Ariz., 1.5(c); U.S.Bankr.Ct.Rules D.Ariz.,
Rule 2090-1.

3 Cases that cite this headnote

Attorneys and Law Firms

*87 Russell A. Brown (Trustee), Phoenix, AZ, for
appellant pro se.

Michael T. Smith, George Mothershed, Scottsdale, AZ,
for Enrique Mendez.

Before: RUSSELL, RYAN, and MEYERS, Bankruptcy
Judges.
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OPINION

RUSSELL, Bankruptcy Judge.

The bankruptcy court entered an order overruling the
chapter 13! trustee’s objections to the debtor’s plan,
allowing compensation to the debtor’s counsel, and
denying the trustee’s motion for disgorgement of
counsel’s attorneys’ fees. The trustee appeals. We
AFFIRM.

1 Unless otherwise indicated, all chapter, section and rule
references are to the Bankruptcy Code, 11 U.S.C. 88
101-1330 and the Federal Rules of Bankruptcy
Procedure, Rules 1001-9036.

I. FACTS

Enrique Mendez (the “debtor”) filed a chapter 13 petition
on February 4, 1998. The petition identified appellee
Michael T. Smith as his attorney. The debtor filed a plan
on February 13, 1998, which stated, inter alia, that he had
paid Smith a total of $910 ($750 for legal services and
$160 for the filing fee) prior to bankruptcy, and would
pay him an additional $500 under the plan as an
administrative expense. Smith filed a Rule 2016(b)
disclosure statement, acknowledging the prepetition
payment and stating that no further funds were due.

On May 13, 1998, appellee Russell A. Brown, the chapter
13 trustee  (“trustee”), filed a  preliminary
Recommendation which objected, inter alia, to Smith’s
fees:

The Plan provides that $500.00 will be paid to Michael
T. Smith as an administrative expense. Moreover, the
attorney’s Rule 2026(b) [sic] Statement discloses that
the Debtor paid Smith $750.00. Trustee objects to the
payment of any administrative expense to Smith and
moves for an Order requiring Smith to disgorge the
$750.00 the Debtor paid him. The reasons for the
Trustee’s request are set forth in his Opening Brief.
Trustee’s Preliminary Recommendation and Objection to
Confirmation of Plan, Etc., p. 1.

The court set a preliminary hearing on the objections for
May 20, 1998, and denied Smith’s mation to vacate the
hearing.

The trustee’s brief in support of the plan objections
alleged that Smith maintained offices both in Illinois,
where he was licensed to practice, and in Arizona, where
he was not licensed by the State Bar but was admitted to
practice in the United States District Court for the District
of Arizona. Relying primarily on In re Peterson, 163 B.R.
665 (Bankr.D.Conn.1994), the trustee argued that Arizona
state law was the relevant applicable law for purposes of
determining whether Smith was an attorney under the
Code, and that state law required Smith to be licensed by
the State Bar of Arizona. The trustee further argued that
the local United States District Court rule under which
Smith was admitted to practice before the District Court
did not preempt the applicable Arizona state laws, and
that Smith must therefore be ordered to disgorge his
attorneys’ fees to the trustee.

Smith did not appear at the hearing on May 20, 1998. The
court scheduled oral argument for July 7, 1998, and set a
briefing schedule. Smith filed a timely responsive brief,
arguing that he was not required under *88 Arizona state
law to be licensed to practice in Arizona because he was
not soliciting clients on state issues and not attempting to
represent clients in state court. He further argued that his
admission as a nonresident attorney to practice before the
United States District Court permitted him to appear
before any federal court in the district, including the
bankruptcy court, and entitled him to retain his attorneys’
fees in the bankruptcy cases.

In support of his claim of non-resident attorney status,
Smith asserted that his primary residence, primary
practice, and staff were in Illinois; that he traveled to
Arizona when he needed to see clients and held meetings
in a location rented on an hourly basis; that the
forwarding of mail and telephone messages to his Illinois
office was the only service provided to Arizona clients;
and that he maintained a toll free telephone number for
clients to contact him or his staff in Illinois.

The trustee filed his full Recommendation on June 17,
1998, which objected to Smith’s fees as follows:

(e) Counsel for the Debtor(s) is unlicensed by the
State Bar of Arizona and, therefore, not an attorney
for compensation purposes. See 11 U.S.C. § 101(4).
The Trustee objects to the payment of any
administrative expenses as requested in the Plan. The
Trustee may request that the Court enter an Order
requiring counsel to disgorge all fees received and to
accept no further compensation from debtors.
Trustee has previously objected, oral argument on
the point is scheduled for July 7, 1998.
Trustee’s Recommendation, p. 2.
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At the plan objection hearing on July 7, 1998,% the court
orally ruled that Smith must disgorge his attorneys’ fees
and directed the trustee to file an order to show cause
(*OSC™) regarding Smith’s standing to practice law
before the bankruptcy courts in Arizona.

2 Smith did not appear at the hearing on July 7, 1998,
having filed a motion to continue the previous day. The
court denied the motion.

On July 15, 1998, the court entered the trustee’s Order
Requiring Michael T. Smith To Disgorge Fees
(“disgorgement  order”). Smith objected to the
disgorgement order, complaining that the trustee had
misrepresented facts concerning, inter alia, Smith’s
purported failure to file a responsive brief before the July
7 hearing, and his admission to practice in Arizona. Smith
provided a copy of the docket to show that he had filed a
response, and a copy of a Certificate of Good Standing
issued by the United States District Court for the District
of Arizona to evidence his admission in 1991 to practice
in the Arizona federal courts. Smith also moved to vacate
the July 7 ruling regarding his attorneys’ fees as an
improperly entered default judgment.

At the OSC hearing on August 20, 1998,° the bankruptcy
court orally ruled that Smith’s admission to practice
before the United States District Court for the District of
Arizona entitled him to also practice in the bankruptcy
court, and quashed the OSC. On September 21, 1998, the
court entered an order vacating the disgorgement order.
On September 22, 1998, the court entered an order
overruling the plan objections, allowing the attorneys’
fees, and denying the disgorgement motion. The trustee
appeals the latter order.

3 Smith again did not appear, having filed a motion to
continue one day before the hearing due to a conflict
with a state court hearing in Illinois. The court denied
the continuance and ruled on the merits of the trustee’s
objection to Smith’s fees. In its subsequently-entered
order, the bankruptcy court noted with displeasure
Smith’s failure to appear at three separate hearings on
the attorneys’ fees issue.

I1. STANDARD OF REVIEW

A trial court’s interpretation and application of a local
rule is reviewed for an abuse of discretion. In re Crayton,
192 B.R. 970, 975 (9th Cir. BAP 1996). A bankruptcy

court’s orders regarding fees are also reviewed for an
abuse of discretion. In re Fraga, 210 B.R. 812, 816 (9th
Cir. BAP 1997); Crayton, 192 B.R. at 975. Discretion is
abused when a reviewing court has a definite and firm
conviction that the trial court committed a clear *89 error
of judgment in reaching its conclusion. Id.

1. ISSUE

Whether the debtor’s counsel’s admission to practice
before the United States District Court for the District of
Arizona entitled him to practice before the bankruptcy
court and receive compensation under the Code.

IV. DISCUSSION

The trustee argues that Arizona Supreme Court Rules
31(a)(3)* and 33(c),° which require that attorneys be
licensed by the State Bar of Arizona in order to practice
law in Arizona, are the “applicable law” used to
determine whether Smith is an “attorney” under § 101(4)°
for purposes of compensation under the Code. He
contends that Smith is required by the state rules to be
licensed by the State Bar of Arizona because he maintains
a principal office in Arizona, solicits Arizona residents for
bankruptcy business, and practices law in Arizona.

4 Arizona Supreme Court Rule 31(a)(3) provides:
Privilege to Practice. Except as hereinafter provided
in subsection 4 of this section (a), no person shall
practice law in this state or hold himself out as one
who may practice law in this state unless he is an
active member of the state bar, and no member shall
practice law in this state or hold himself out as one
who may practice law in this state while suspended,
disbarred, or on disability inactive status.

5 Avrizona Supreme Court Rule 33(c) provides:

(c) Practice in Courts. No person shall practice law
in the State of Arizona without being admitted to the
bar by compliance with the following rules, provided
that an attorney practicing in another state or territory
or insular possession of the United States or the
District of Columbia may be permitted by any court
to appear in a matter pro hac vice, in accordance with
the procedures set forth in subpart (d) of this Rule.
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6 11 U.S.C. § 101(4) provides:
(4) “attorney” means attorney, professional law
association, corporation, or partnership, authorized
under applicable law to practice law;
(Emphasis added).

The trustee further argues that the district court rule under
which Smith is certified to appear in the district and
bankruptcy courts in Arizona does not preempt the
application of the state rules. He contends that the
bankruptcy court erroneously failed to recognize that
Smith is actively practicing law in Arizona, not merely
appearing in bankruptcy court.

Finally, the trustee argues that Smith’s failure to qualify
as an “attorney” under the Code requires disgorgement of
his attorneys’ fees under § 329.” We disagree.

7 11 U.S.C. § 329 provides in pertinent part:
§ 329. Debtor’s transactions with attorneys
(@) Any attorney representing a debtor in a case
under this title ... shall file with the court a statement
of the compensation paid or agreed to be paid, ...
(b) If such compensation exceeds the reasonable
value of any such services, the court may cancel any
such agreement, or order the return of any such
payment, to the extent excessive, to—
(1) the estate, if the property transferred—

(B) was to be paid by ... the debtor under a plan

1 As a unit of the district court pursuant to 28 U.S.C. §
151,% a bankruptcy court is a federal court. Crayton, 192
B.R. at 976 (citing In re Goldberg, 168 B.R. 382, 384 (9th
Cir. BAP 1994)). A federal court has the power to control
admission to its bar. Crayton, 192 B.R. at 976 (citing
Chambers v. NASCO, Inc., 501 U.S. 32, 43, 111 S.Ct.
2123, 115 L.Ed.2d 27 (1991)). Rule 1.5 of the United
States District Court for the District of Arizona (“Rule
1.5”)° regulates the admission *90 of attorneys to practice
in the federal courts of the District of Arizona. Rule 1.5(c)
specifically authorizes “non-resident” attorneys, i.e.,
attorneys who are members in good standing of the bar of
any federal court and who neither reside nor maintain an
office for the practice of law in Arizona, to be admitted to
practice in the District of Arizona upon an appropriate
application. Local Bankruptcy Rule 2090-1 of the United
States Bankruptcy Court for the District of Arizona
(“L.R.B.P.2090-1")* in turn authorizes attorneys
admitted to practice before the district court to practice

before the bankruptcy court.

8 28 U.S.C. 151 provides:
§ 151. Designation of bankruptcy courts
In each judicial district, the bankruptcy judges in
regular active service shall constitute a unit of the
district court to be known as the bankruptcy court for
that district....

9 Rule 1.5 provides in pertinent part:
RULE 1.5 ATTORNEYS
(a) Motion/Application for Admission. Attorneys
admitted to practice in Arizona, or any Federal
Court, and in good standing as active practitioners in
that Court may be admitted to practice in this District
upon appropriate motion and/or application, as set
forth in these Rules.
(b) Resident Attorneys. Attorneys residing in
Avrizona or whose principal office or practice is in
Arizona must be admitted to practice in Arizona to
be admitted to the bar of this Court. These attorneys
may be admitted to practice in this District upon
application and motion made in their behalf by a
member of the bar of this Court.
(c) Non-resident Attorneys. Any member in good
standing of the bar of any Federal Court, and who
neither resides nor maintains an office for the
practice of law in the District of Arizona, may be
admitted to practice in this District upon appropriate
application, completion of the oath upon admission,
and payment of an admission fee of fifty dollars
($50) to the Clerk, U.S. District Court. The Clerk
will issue and mail the certificate of admission. If the
applicant becomes an Arizona resident and/or intends
to maintain a principal office or practice in Arizona,
he or she must reapply under paragraph (b) of this
Rule.

10 L.R.B.P.2090-1 provides in relevant part:
RULE 2090-1. ATTORNEYS—ADMISSION TO
PRACTICE
(@) Any attorney admitted to practice before the
United States District Court, District of Arizona, may
practice before the bankruptcy court.

The bankruptcy court in this case recognized the district
court’s authority to regulate appearances in the
bankruptcy courts, stating:

[Tt seems to me since [Smith is] admitted into [sic] the
district court, and that’s controlled at the district court
level, not the bankruptcy court level, then he’s
authorized to practice in this court. And | don’t know if
he’s one of those individuals, | assume he is from the
facts that have been set forth, that was admitted under
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what | call the prior rule, i.e. not—he’s not one who
holds a license to practice law in the state of Arizona.
But it’s up to the district court.

Transcript of August 20, 1998 hearing on OSC, p. 2.

The bankruptcy court’s order on the OSC correctly
explained that Smith’s district court certification entitled
him to practice in bankruptcy court and receive
compensation:

[S]o long as Smith is admitted to practice before the
United States District Court for the District of Arizona,
he is entitled to practice in the Bankruptcy Court as
well. Local Rule provides that “(a)ny attorney admitted
to practice before the United States District Court,
District of Arizona, may practice before the bankruptcy
court.” At this time it is undisputed that Smith is
admitted in the District Court. It is the District Court
that determines the requirements for practice before the
District Court and the Bankruptcy Court. Therefore,

IT IS FURTHER ORDERED that in that Michael T.
Smith is admitted to practice in the United States
District Court of Arizona, he is entitled to practice
before the Bankruptcy Court and therefore entitled to
compensation as an attorney.
Order On Trustee’s Motion For Order To Show Cause
And Objection To Plan, pp. 2-3.

The trustee relies heavily, as he did in the proceedings
below, on In re Peterson, 163 B.R. 665
(Bankr.D.Conn.1994), for the proposition that an attorney
is engaged in the unauthorized practice of law if he
practices in bankruptcy court without being licensed by
the State Bar of the state in which the bankruptcy court is
located, notwithstanding his admission to practice in the
federal courts of the district. The trustee’s reliance on
Peterson is misplaced, however, due to the factual
distinctions between Peterson and this case, and Peterson
‘s express limitation of its holding to its facts.

In Peterson, the attorney in question, Peter Betsos
(“Betsos™), was licensed to practice in New York and
admitted to practice in the federal district courts for the
Southern and Eastern Districts of New York, and the
District of Connecticut. He was not, however, licensed to
practice in the State of Connecticut. As of 1994, he had
not had a law *91 office in New York for over ten years,
but had a law office in Connecticut where he provided
legal services by telephone in bankruptcy matters. Betsos
prepared pleadings in his Connecticut office for filing in
bankruptcy court. He did not meet with clients at his
office, but met with them at other locations in

Connecticut. His stationery listed his Connecticut office
address, and his occupation as an attorney. 165 B.R. at
667.

Betsos met with the Peterson debtors at their home in
Connecticut to discuss their legal options, and advised
them to file bankruptcy. His legal services included
telephone calls from his office on bankruptcy and state
court foreclosure matters; preparation and filing of their
petition, schedules, statements, and other bankruptcy
documents; settlement negotiations with creditors’
attorneys; correspondence with a state court receiver
regarding the receiver’s duties under Connecticut law;
bankruptcy court appearances; and attendance at § 341(a)
meetings. Id. at 667-68.

Betsos failed to seek a bankruptcy court order authorizing
his employment as the debtors’ counsel under § 327 and
Rule 2014(a). His Rule 2016(b) disclosure statement
failed to disclose a relationship with a financial services
company that had attempted to assist the debtors in
forestalling foreclosure on their residence before
bankruptcy, and failed to accurately disclose the nature,
amount and timing of the attorneys’ fees he had received
in the case. Id. at 668.

The debtors eventually obtained permission to employ
new counsel, and thereafter sought disgorgement of
Betsos’ attorneys’ fees. The court ordered disgorgement,
based primarily on Betsos’ failure to obtain court
approval of his employment under § 327 and Rule
2014(a), his failure to disclose requisite information on
his Rule 2016(b) statement, and his failure to obtain court
approval of his fees under § 330. Id. at 668-71.

As an additional basis for disgorgement, the court held
that Betsos was not entitled to attorneys’ fees on the
ground that his representation of the debtors constituted
the unauthorized practice of law in Connecticut by an
attorney not licensed by the State Bar of Connecticut.*
This aspect of the Peterson court’s decision focused on
the extent to which Betsos’ practice occurred in
Connecticut, the extent to which Connecticut state law
issues intertwined with the specific bankruptcy law issues
on which he provided legal advice to the debtors, and the
fact that he did not maintain an office in any other state.
Id. at 672, 675. In addition, the court strictly limited its
holding on the “unauthorized practice of law” issue to the
unusual facts of its case, stating:

n Betsos was admitted to practice before the district court
for the District of Connecticut under a local rule similar
to the one in the case before us. Unlike Smith in our
case, however, Betsos did not rely on the subsection
pertaining to visiting (i.e., “non-resident”) lawyers. 165
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B.R.at 672 n. 5.

Under the facts of this case—to which my holding is

strictly limited —I conclude that Betsos engaged in the

unauthorized practice of law.

165 B.R. at 675 (emphasis added).
21 In the case before us, by contrast, issues of
non-compliance with 88 327 and 330 are not present, and
the type of facts which the Peterson court found
compelling on the “unauthorized practice of law” issue
are absent. There is no evidence whatsoever in the record
in this case to support the trustee’s assertion that Smith
maintained a primary office in Arizona, solicited Arizona
residents for bankruptcy business, or engaged in the
general practice of law in Arizona, and Smith flatly
denied those allegations. There is also no evidence
regarding the scope and nature of Smith’s legal activities
in Arizona in general, or the extent to which Arizona state
law issues and bankruptcy issues may have been
interwoven in the proceedings below. On the other hand,
Smith’s certification by the district court as a
“non-resident attorney” under Rule 1.5(c) and his
maintenance of an office in Illinois are undisputed, and
the record contains no evidence to contradict any of his
factual assertions underlying his “non-resident attorney”
status.

In any event, the ultimate issue before the bankruptcy
court in this case was not Smith’s purported general
practice of law, but his *92 entitlement to compensation
under the Code. Smith was admitted by the district court
to practice in the Arizona federal courts, and the
bankruptcy court lacked the authority to vacate that
certification. The bankruptcy court recognized this fact,?
stating:

12 Interestingly, the trustee had previously indicated at the
July 7, 1998 hearing on plan objections that he
recognized the district court role’s in controlling
attorney admission, but preferred not to address the
issue with that court:

THE COURT: ... And | don’t know, it’s really up to
the district court to deal with that. | know they’re
dealing with some and | know there’s others—I’m
not sure where they’re at, but | know assume [sic]
they’re looking at all of this.

MR. BROWN [THE TRUSTEE]: | tried calling
Ronnie Honey at the district court who I’ve worked
with in the past on these matters and the line was
busy, so | don’t know where Mr. Smith falls in. But
again, | think that | would rather not get into that
because what it does is removes it to the district
court. And | don’t think that is relevant.

I’m going beyond that and saying | acknowledge the
district court admission, but | believe that it is
irrelevant as to whether—maybe not irrelevant. |
believe that district court admission does not give
Mr. Smith or other attorneys the power and privilege
to practice law in this state without being properly
licensed by the Supreme Court of Arizona.
So I’d rather not get bogged down, I think, into that.
That shifts it over there to district court. And if that’s
the issue, I’d rather have a ruling on that and just go
a different route at it.

Transcript of July 7, 1998 Oral Argument In Re:

Objection To Plan Filed By Trustee, pp. 11-12.

It’s my understanding the district court is going through
those people who were admitted under that rule and
taking whatever action they think is appropriate. | don’t
know that I can enjoin him from practicing in this court
or collecting fees for practicing in this court since he’s
admitted here.
Transcript of August 20, 1998 hearing on OSC, pp.
2-3.
Thus, the district court, not the bankruptcy court, was the
proper forum for the trustee’s objection to Smith’s
conduct. The bankruptcy court’s order was a proper
exercise of its discretion.

V. CONCLUSION

Because the debtor’s counsel was admitted by the United
States District Court for the District Court of Arizona to
practice in the federal and bankruptcy courts in that
district, the bankruptcy court properly allowed his
attorneys’ fees. The bankruptcy court’s order overruling
the trustee’s objections to the attorneys’ fees provision of
the debtor’s plan, allowing compensation to the debtor’s
counsel, and denying the trustee’s disgorgement motion is
AFFIRMED.

All Citations

231 B.R. 86, 99 Cal. Daily Op. Serv. 2083, 1999 Daily
Journal D.A.R. 2764
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HYPOTHETICAL B
Business Transactions with Clients

CB&PC § 6147

California Rules of Professional Conduct ("CRPC") 1.5
CRPC1.8.1

Arnall v. Super Court (Liker) (2010) 190 CA4th 360, 368

County of Santa Clara v. Superior Court (Atlantic Richfield) (2010) 50 Cal.4" 35
[cert denied 131 S.Ct. 920]



8 6147. Contingency fee contracts; duplicate copy;..., CA BUS & PROF § 6147

[West’s Annotated California Codes
|Business and Professions Code (Refs & Annos)
[Division 3. Professions and Vocations Generally (Refs & Annos)
[Chapter 4. Attorneys (Refs & Annos)
[Article 8.5. Fee Agreements (Refs & Annos)

West’s Ann.Cal.Bus. & Prof.Code § 6147

§ 6147. Contingency fee contracts; duplicate copy; contents; effect of noncompliance;
recovery of workers’ compensation benefits

Effective: January 1, 2000

Currentness

(@) An attorney who contracts to represent a client on a contingency fee basis shall, at the time the contract is entered into,
provide a duplicate copy of the contract, signed by both the attorney and the client, or the client’s guardian or representative,
to the plaintiff, or to the client’s guardian or representative. The contract shall be in writing and shall include, but is not
limited to, all of the following:

(1) A statement of the contingency fee rate that the client and attorney have agreed upon.

(2) A statement as to how disbursements and costs incurred in connection with the prosecution or settlement of the claim will
affect the contingency fee and the client’s recovery.

(3) A statement as to what extent, if any, the client could be required to pay any compensation to the attorney for related
matters that arise out of their relationship not covered by their contingency fee contract. This may include any amounts
collected for the plaintiff by the attorney.

(4) Unless the claim is subject to the provisions of Section 6146, a statement that the fee is not set by law but is negotiable
between attorney and client.

(5) If the claim is subject to the provisions of Section 6146, a statement that the rates set forth in that section are the
maximum limits for the contingency fee agreement, and that the attorney and client may negotiate a lower rate.

(b) Failure to comply with any provision of this section renders the agreement voidable at the option of the plaintiff, and the
attorney shall thereupon be entitled to collect a reasonable fee.



8§ 6147. Contingency fee contracts; duplicate copy;..., CA BUS & PROF § 6147

(c) This section shall not apply to contingency fee contracts for the recovery of workers’ compensation benefits.

(d) This section shall become operative on January 1, 2000.

Credits

(Added by Stats.1993, c. 982 (S.B.645), 8 5, operative Jan. 1, 1997. Amended by Stats.1994, c. 479 (A.B.3219), § 3,
operative Jan. 1, 1997; Stats.1996, c. 1104 (A.B.2787), § 9, operative Jan. 1, 2000.)

West’s Ann. Cal. Bus. & Prof. Code § 6147, CA BUS & PROF § 6147
Current with urgency legislation through Ch. 1 of 2023 Reg.Sess. Some statute sections may be more current, see credits for
details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Rule 1.5. Fees for Legal Services, CA ST RPC Rule 1.5

[West’s Annotated California Codes
|Rules of the State Bar of California (Refs & Annos)
[California Rules of Professional Conduct (Refs & Annos)
[Chapter 1. Lawyer-Client Relationship

Prof.Conduct, Rule 1.5
Formerly cited as CA ST RPC Rule 4-200

Rule 1.5. Fees for Legal Services

Currentness

(a) A lawyer shall not make an agreement for, charge, or collect an unconscionable or illegal fee.

(b) Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the
agreement is entered into except where the parties contemplate that the fee will be affected by later events. The factors to be
considered in determining the unconscionability of a fee include without limitation the following:

(1) whether the lawyer engaged in fraud® or overreaching in negotiating or setting the fee;

(2) whether the lawyer has failed to disclose material facts;

(3) the amount of the fee in proportion to the value of the services performed;

(4) the relative sophistication of the lawyer and the client;

(5) the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

(6) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment
by the lawyer;

(7) the amount involved and the results obtained;



Rule 1.5. Fees for Legal Services, CA ST RPC Rule 1.5

(8) the time limitations imposed by the client or by the circumstances;

(9) the nature and length of the professional relationship with the client;

(10) the experience, reputation, and ability of the lawyer or lawyers performing the services;

(11) whether the fee is fixed or contingent;

(12) the time and labor required; and

(13) whether the client gave informed consent* to the fee.

(c) A lawyer shall not make an agreement for, charge, or collect:

(1) any fee in a family law matter, the payment or amount of which is contingent upon the securing of a dissolution or
declaration of nullity of a marriage or upon the amount of spousal or child support, or property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.

(d) A lawyer may make an agreement for, charge, or collect a fee that is denominated as “earned on receipt” or
“non-refundable,” or in similar terms, only if the fee is a true retainer and the client agrees in writing* after disclosure that the
client will not be entitled to a refund of all or part of the fee charged. A true retainer is a fee that a client pays to a lawyer to
ensure the lawyer’s availability to the client during a specified period or on a specified matter, but not to any extent as
compensation for legal services performed or to be performed.

(e) A lawyer may make an agreement for, charge, or collect a flat fee for specified legal services. A flat fee is a fixed amount
that constitutes complete payment for the performance of described services regardless of the amount of work ultimately
involved, and which may be paid in whole or in part in advance of the lawyer providing those services.

Credits



Rule 1.5. Fees for Legal Services, CA ST RPC Rule 1.5

(Adopted, eff. Nov. 1, 2018.)

Footnotes

1
An asterisk (*) identifies a word or phrase defined in the terminology rule, rule 1.0.1.

Prof. Conduct, Rule 1.5, CA ST RPC Rule 1.5
Current with amendments received through March 1, 2023. Some rules may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



Rule 1.8.1. Business Transactions with a Client and..., CA ST RPC Rule 1.8.1

[West’s Annotated California Codes
|Rules of the State Bar of California (Refs & Annos)
[California Rules of Professional Conduct (Refs & Annos)
[Chapter 1. Lawyer-Client Relationship

Prof.Conduct, Rule 1.8.1
Formerly cited as CA ST RPC Rule 3-300

Rule 1.8.1. Business Transactions with a Client and Pecuniary Interests Adverse to a Client

Currentness

A lawyer shall not enter into a business transaction with a client, or knowingly* acquire an ownership, possessory, security or
other pecuniary interest adverse to a client, unless each of the following requirements has been satisfied:

(a) the transaction or acquisition and its terms are fair and reasonable* to the client and the terms and the lawyer’s role in the
transaction or acquisition are fully disclosed and transmitted in writing* to the client in a manner that should reasonably*
have been understood by the client;

(b) the client either is represented in the transaction or acquisition by an independent lawyer of the client’s choice or the
client is advised in writing* to seek the advice of an independent lawyer of the client’s choice and is given a reasonable*
opportunity to seek that advice; and

(c) the client thereafter provides informed written consent* to the terms of the transaction or acquisition, and to the lawyer’s
role in it.

Credits

(Adopted, eff. Nov. 1, 2018.)

Footnotes

1
An asterisk (*) identifies a word or phrase defined in the terminology rule, rule 1.0.1.

Prof. Conduct, Rule 1.8.1, CA ST RPC Rule 1.8.1
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Current with amendments received through March 1, 2023. Some rules may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
Distinguished by Re v. Shpirt, Cal.App. 2 Dist., October 27, 2011

190 Cal.App.4th 360
Court of Appeal, Second District, Division 4,
California.

Dawn ARNALL et al., Petitioners,
V.
The SUPERIOR COURT of Los Angeles
County, Respondent;
Alan D. Liker, Real Party in Interest.

No. B225264.
|

Nov. 22, 2010.

Synopsis

Background: Attorney who specialized in taxation
matters and complex business transactions brought action
to recover fees under service contracts with clients. The
Superior Court, Los Angeles County, No. BC419835,
Yvette M. Palazuelos, J., denied clients’ motion for
summary adjudication. Clients petitioned for writ of
mandate.

Holdings: The Court of Appeal, Manella, J., held that:

[ statute providing that a contingency fee agreement
must contain “a statement that the fee is not set by law but
is negotiable between attorney and client” applies outside
the litigation context;

2 failure of a contingency fee agreement to contain “a
statement that the fee is not set by law but is negotiable
between attorney and client” renders the agreement
voidable; and

Bl as a matter of first impression, hybrid fee agreement

was a “contingency fee agreement” subject to statutory
requirements.

Petition granted.

West Headnotes (9)

[1]

[2]

[3]

Attorneys and Legal Servicesé=Making,
requisites, and validity

Statute providing that a contingency fee
agreement must contain “a statement that the fee
is not set by law but is negotiable between
attorney and client” applies outside the litigation
context. West’s Ann.Cal.Bus. & Prof.Code §
6147(a)(4).

10 Cases that cite this headnote

Statutesé=Presumptions

Generally, when the Legislature undertakes to
amend a statute which has been the subject of
judicial construction, it is presumed that the
Legislature was fully cognizant of such
construction, and when substantial changes are
made in the statutory language, it is usually
inferred that the lawmakers intended to alter the
law in those particulars affected by such
changes.

Statutesé=Plain, literal, or clear meaning;
ambiguity

Statutesé=Relation to plain, literal, or clear
meaning; ambiguity

The literal meaning of the words of a statute
may be disregarded to avoid absurd results or to
give effect to manifest purposes that, in light of
the statute’s legislative history, appear from its
provisions considered as a whole.

1 Case that cites this headnote



Arnall v. Superior Court, 190 Cal.App.4th 360 (2010)
118 Cal.Rptr.3d 379, 10 Cal. Daily Op. Serv. 14,599, 2010 Daily Journal D.A.R. 17,619

[4]

[5]

[6]

Attorneys and Legal Servicesé=Making,
requisites, and validity

Failure of a contingency fee agreement to
contain “a statement that the fee is not set by
law but is negotiable between attorney and
client,” as required by statute, renders the
agreement voidable. West’s Ann.Cal.Bus. &
Prof.Code 8§ 6147(a)(4), (b).

9 Cases that cite this headnote

Attorneys and Legal Servicesé=Compensation
based on amount saved; reverse contingency
fees

Hybrid fee agreement between attorney and
clients regarding taxation and business
consulting services, which called for payment of
fixed $20,000 monthly fee plus a “success fee”
calculated as a small percentage of specified
recoveries and reductions, was a contingency fee
agreement subject to statutory requirements,
including that such agreements contain “a
statement that the fee is not set by law but is
negotiable between attorney and client” or else
the agreement is voidable. West’s Ann.Cal.Bus.
& Prof.Code § 6147.

See Cal. Jur. 3d, Attorneys at Law, § 223;
Vapnek et al., Cal. Practice Guide: Professional
Responsibility (The Rutter Group 2010) 19
5:362, 5:695 (CAPROFR Ch. 5-C, 5-F); 1
Witkin, Cal. Procedure (5th ed. 2008) Attorneys,
§ 180.

9 Cases that cite this headnote

Attorneys and Legal Servicesé=Making,
requisites, and validity

The term “contingency fee contract” is
ordinarily understood to encompass any
arrangement that ties the attorney’s fee to
successful performance, including those which
incorporate a noncontingent fee based on a fixed
rate of payment. West’s Ann.Cal.Bus. &

[7]

[8]

[9]

Prof.Code § 6147.

4 Cases that cite this headnote

Attorneys and Legal Servicese=Making,
requisites, and validity

Requirements on contingency fee agreements, as
imposed by statute, apply to hybrid agreements.
West’s Ann.Cal.Bus. & Prof.Code § 6147.

2 Cases that cite this headnote

Statutesé=Statutes concerning duties and
liabilities

When a statute protects the public by denying
compensation to parties who fail to meet
regulatory demands, the statute constitutes a
legislative determination that the need for
compliance outweighs any resulting harshness,
unless Legislature’s intent in enacting the statute
is uncertain.

1 Case that cites this headnote

Appeal and Erroré=Sufficiency and scope of
motion

Attorney failed to oppose summary adjudication
in trial court on grounds that voidable contingent
fee agreements involved nonlegal professional
services and that certain equitable doctrines
applied, nor did attorney identify evidence
supporting them in connection with his separate
statement, and thus attorney forfeited the
arguments on appeal. West’s Ann.Cal.Bus. &
Prof.Code § 6147.

6 Cases that cite this headnote
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Attorneys and Law Firms

**380 Reed Smith, Margaret M. Grignon, Peter J.
Kennedy and Judith E. Posner, Los Angeles, for
Petitioners Dawn Arnall and RoDa Drilling.

Buchalter Nemer, Kalley R. Aman, Los Angeles, and
Efrat M. Cogan for Petitioner Ameriquest Mortgage
Company.

No appearance for Respondent.

Baker & Hostetler, Peter W. James, Thomas D. Warren
and Lisa |. Carteen, Los Angeles, for Real Party in
Interest Alan D. Liker.

Opinion

MANELLA, J.

*363 In real party in interest Alan D. Liker’s action to
recover his fees under his service contracts with
petitioners, the trial court denied petitioners’ motion for
summary adjudication. Petitioners seek a writ directing
the trial court to vacate the denial of summary
adjudication and to enter a new order granting the motion.
We grant the petition for writ of mandate.

FACTUAL AND PROCEDURAL BACKGROUND

There are no material disputes regarding the following
facts: Liker is an attorney who specializes in taxation
matters and complex business transactions. In December
2005, Liker entered into a service agreement with
petitioners Dawn Arnall and Ameriquest Mortgage
Company (Ameriquest agreement). The agreement
obliged Liker to provide advisory services aimed at
minimizing “the adverse economic impact” arising from
specified taxable income. Under the fee provisions, Liker
was to receive a stipend of $20,000 per month for nine
months, and a “[s]uccess [f]lee” amounting to two percent
of specified reductions in “adverse economic impact” and
other “economic savings.” In January 2007, the parties
modified the Ameriquest agreement. As modified, the
agreement acknowledged that Liker had provided services
after the original nine-month period; extended the
agreement’s effective period to December 31, 2009; and

permitted Ameriquest and Arnall to end **381 Liker’s
monthly stipend when he became entitled to a $2 million
success fee.

In March 2007, Liker entered into a second service
agreement with Arnall and petitioner RoDa Drilling, L.P.
(RoDa agreement).* Under the agreement, Liker was to
provide advisory services in connection with certain oil
and gas investments. The agreement provided that Liker
was to receive a $20,000 monthly stipend until December
31, 2009 (subject to conditions not relevant here), and a
success fee amounting to one percent of specified
recoveries and sales proceeds.

1 Also party to the agreement was Roland Arnall, who is
deceased.

In June 2009, petitioners terminated Liker’s services and
averred that the service agreements were void under
Business and Professions Code section 6147.2 On January
28, 2010, Liker filed his first amended complaint against
*364 petitioners, asserting a claim for breach of the RoDa
agreement, and claims for breach of the implied covenant
of good faith and fair dealing, recovery in quantum
meruit, and declaratory relief regarding the Ameriquest
and RoDa agreements. The complaint alleged that when
Liker requested his success fees under the agreements,
petitioners improperly contended that the agreements
were void.

2 All further statutory citations are to the Business and
Professions Code, unless otherwise indicated.

Petitioners sought summary adjudication on Liker’s
claims, with the exception of his claims for recovery in
quantum meruit. They maintained that the agreements
were void under section 6147 for want of a statutorily
required statement, namely, that the success fees were
“not set by law but [were] negotiable between attorney
and client” (§ 6147, subd. (a)(4)). In denying summary
adjudication, the trial court relied on Franklin v. Appel
(1992) 8 Cal.App.4th 875, 892, 10 Cal.Rptr.2d 759
(Franklin), in which the appellate court concluded that the
then-effective version of section 6147 was inapplicable to
“contingency fee agreements outside the litigation
context.” On June 23, 2010, petitioners filed their petition
for writ of mandate, prohibition, or other appropriate
relief. We issued an alternative writ of mandate and
temporary stay on September 1, 2010.
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DISCUSSION

Petitioners contend that the trial court erred in denying
summary adjudication. We agree.

A. Governing Principles

“An order denying a motion for summary adjudication
may be reviewed by way of a petition for writ of mandate.
[Citation.] Where the trial court’s denial of a motion for
summary judgment will result in trial on non-actionable
claims, a writ of mandate will issue. [Citations.] Likewise,
a writ of mandate may issue to prevent trial of
non-actionable claims after the erroneous denial of a
motion for summary adjudication. [{] Since a motion for
summary judgment or summary adjudication ‘involves
pure matters of law,” we review a ruling on the motion de
novo to determine whether the moving and opposing
papers show a triable issue of material fact. [Citations.]
Thus, the appellate court need not defer to the trial court’s
decision. © “We are not bound by the trial court’s stated
reasons, if any, supporting its ruling; we review the
ruling, not its rationale.” * [Citations.]” (Travelers
Casualty & Surety Co. v. Superior Court (1998) 63
Cal.App.4th 1440, 1450, 75 Cal.Rptr.2d 54, fn. omitted.)

**382 As the material facts are undisputed, the key issues
before us concern the application of section 6147. To the
extent we must construe section 6147 *365 and related
provisions, established principles guide our inquiry. “The
objective of statutory interpretation is to ascertain and
effectuate legislative intent. To accomplish that objective,
courts must look first to the words of the statute, giving
effect to their plain meaning.” (In re Jerry R. (1994) 29
Cal.App.4th 1432, 1437, 35 Cal.Rptr.2d 155.) However,
“the words must be construed in context, and provisions
relating to the same subject matter must be harmonized to
the extent possible. [Citation.]” (Lungren v. Deukmejian
(1988) 45 Cal.3d 727, 735, 248 Cal.Rptr. 115, 755 P.2d
299.) In addition, “[bJoth the legislative history of the
statute and the wider historical circumstances of its
enactment may be considered in ascertaining the
legislative intent.” (Dyna—Med, Inc. v. Fair Employment
& Housing Com. (1987) 43 Cal.3d 1379, 1387, 241
Cal.Rptr. 67, 743 P.2d 1323.)

B. Section 6147
Section 6147 belongs to a trio of related statutes
governing fee contracts between lawyers and their

clients.® In 1975, the Legislature enacted section 6146,
which limits contingency fee agreements in medical
malpractice actions.* (Historical and Statutory Notes, 3B,
Pt. 3 West’s Ann. Bus. & Prof.Code (2003 ed.) foll. §
6146, pp. 335-336; Franklin, supra, 8 Cal.App.4th at p.
886, 10 Cal.Rptr.2d 759.) In 1982, the Legislature enacted
section 6147 to regulate the form and content of
contingency fee agreements outside the medical
malpractice context. (Franklin, supra, 8 Cal.App.4th at p.
887, 10 Cal.Rptr.2d 759.) Four years later, the Legislature
enacted section 6148, which applies to “any case not
coming within [s]ection 6147 (8 6148, subd. (a)), with
exceptions not relevant here (e.g., 88 6148, subd. (d),
6147.5).°

3 In opposing summary adjudication, Liker did not
purport to dispute any of the facts identified in
petitioners’ separate statements, although he challenged
some of the items as irrelevant. The trial court
overruled Liker’s objections. As explained below, the
undisputed facts enumerated in the separate statements
mandate summary adjudication in petitioners’ favor.

4 Subdivision (a) of section 6146 provides: “An attorney
shall not contract for or collect a contingency fee for
representing any person seeking damages in connection
with an action for injury or damage against a health
care provider based upon such person’s alleged
professional negligence in excess of the following
limits: [1] (1) Forty percent of the first fifty thousand
dollars ($50,000) recovered. [f] (2) Thirty-three and
one-third percent of the next fifty thousand dollars
($50,000) recovered. [1] (3) Twenty-five percent of the
next five hundred thousand dollars ($500,000)
recovered. [{] (4) Fifteen percent of any amount on
which the recovery exceeds six hundred thousand
dollars ($600,000). [1] The limitations shall apply
regardless of whether the recovery is by settlement,
arbitration, or judgment, or whether the person for
whom the recovery is made is a responsible adult, an
infant, or a person of unsound mind.”

5 Subdivision (a) of section 6148 provides: “In any case
not coming within Section 6147 in which it is
reasonably foreseeable that total expense to a client,
including attorney fees, will exceed one thousand
dollars ($1,000), the contract for services in the case
shall be in writing. At the time the contract is entered
into, the attorney shall provide a duplicate copy of the
contract signed by both the attorney and the client, or
the client’s guardian or representative, to the client or to
the client’s guardian or representative. The written
contract shall contain all of the following: [1] (1) Any
basis of compensation including, but not limited to,
hourly rates, statutory fees or flat fees, and other
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standard rates, fees, and charges applicable to the case.
[1]1 (2) The general nature of the legal services to be
provided to the client. [1] (3) The respective
responsibilities of the attorney and the client as to the
performance of the contract.”

Subdivision (c) of section 6148 provides: “Failure to
comply with any provision of this section renders the
agreement voidable at the option of the client, and the
attorney shall, upon the agreement being voided, be
entitled to collect a reasonable fee.”

**383 *366 Our focus is on section 6147, which specifies
in subdivision (a) that “[a]n attorney who contracts to
represent a client on a contingency fee basis” is obliged to
ensure that the contract is “in writing” and meets other
requirements.® Pertinent here is subdivision (a)(4), which
mandates that a contingency fee contract outside the
scope of section 6146 must contain “a statement that the
fee is not set by law but is negotiable between attorney
and client.” Subdivision (b) of section 6147 further
provides: “Failure to comply with any provision of this
section renders the agreement voidable at the option of
the plaintiff, and the attorney shall thereupon be entitled
to collect a reasonable fee.”

6 Section 6147 provides: “(a) An attorney who contracts
to represent a client on a contingency fee basis shall, at
the time the contract is entered into, provide a duplicate
copy of the contract, signed by both the attorney and
the client, or the client’s guardian or representative, to
the plaintiff, or to the client’s guardian or
representative. The contract shall be in writing and
shall include, but is not limited to, all of the following:
[1] (1) A statement of the contingency fee rate that the
client and attorney have agreed upon. [1] (2) A
statement as to how disbursements and costs incurred in
connection with the prosecution or settlement of the
claim will affect the contingency fee and the client’s
recovery. [] (3) A statement as to what extent, if any,
the client could be required to pay any compensation to
the attorney for related matters that arise out of their
relationship not covered by their contingency fee
contract. This may include any amounts collected for
the plaintiff by the attorney. [1] (4) Unless the claim is
subject to the provisions of Section 6146, a statement
that the fee is not set by law but is negotiable between
attorney and client. [1] (5) If the claim is subject to the
provisions of Section 6146, a statement that the rates
set forth in that section are the maximum limits for the
contingency fee agreement, and that the attorney and
client may negotiate a lower rate. []] (b) Failure to
comply with any provision of this section renders the
agreement voidable at the option of the plaintiff, and
the attorney shall thereupon be entitled to collect a
reasonable fee. [T] (c) This section shall not apply to
contingency fee contracts for the recovery of workers’
compensation benefits. [f] (d) This section shall

become operative on January 1, 2000.”

C. Trial Court’s Ruling

1 We begin by examining the trial court’s ruling. In
seeking summary adjudication, petitioners argued that
both fee agreements were voidable at their option under
section 6147, subdivision (b), because the agreements
lacked the statement mandated in section 6147,
subdivision (a)(4). The trial court denied summary
adjudication on a ground neither raised nor briefed by the
parties, reasoning that the fee agreements fell outside
section 6147 because they “contemplate[ ] payment for
savings from tax-related services.” *367 In so concluding,
the court relied on the holding in Franklin, namely, that
the version of section 6147 operative when Franklin was
decided did not apply to contingency fee agreements
“outside the litigation context” (Franklin, supra, 8
Cal.App.4th at p. 892, 10 Cal.Rptr.2d 759).

The denial of summary adjudication cannot be affirmed
on the basis of Franklin. As then effective, section 6147
stated in subdivision (a) that it applied when “[a]n
attorney who contracts to represent a plaintiff on a
contingency fee basis” (italics added); in addition, section
6147 contained numerous references to the client as a
“plaintiff.”” ( **384 Franklin, supra, 8 Cal.App.4th at p.
885, fn. 4, 10 Cal.Rptr.2d 759.) In Franklin, a married
couple engaged an attorney to assist them in some real
estate transactions. (Id. at pp. 880-881, 10 Cal.Rptr.2d
759.) Their agreement contained a contingency fee
provision, but lacked the statement regarding the fee’s
negotiability required in section 6147, subdivision (a)(4).
(Franklin, at p. 883, 10 Cal.Rptr.2d 759.)

7 The version of section 6147 at issue in Franklin
provided: “(a) An attorney who contracts to represent a
plaintiff on a contingency fee basis shall, at the time the
contract is entered into, provide a duplicate copy of the
contract, signed by both the attorney and the plaintiff,
or his guardian or representative, to the plaintiff, ... The
contract shall be in writing and shall include ...: [1] (1)
A statement of the contingency fee rate which the client
and the attorney have agreed upon. [] (2) A statement
as to how disbursements and costs incurred in
connection with the prosecution or settlement of the
claim will affect the contingency fee and the client’s
recovery. [] (3) A statement as to what extent, if any,
the plaintiff could be required to pay any compensation
to the attorney for related matters that arise out of their
relationship not covered by their contingency fee
contract. This may include any amounts collected for
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the plaintiff by the attorney. [1] (4) Unless the claim is
subject to the provisions of Section 6146, a statement
that the fee is not set by law but is negotiable between
attorney and client. [1] (5) If the claim is subject to the
provisions of Section 6146, a statement that the rates
set forth in that section are the maximum limits for the
contingency fee agreement, and that the attorney and
client may negotiate a lower rate. []] (b) Failure to
comply with any provision of this section renders the
agreement voidable at the option of the plaintiff, and
the attorney shall thereupon be entitled to collect a
reasonable fee. [T] (c) This section shall not apply to
contingency fee contracts for the recovery of workers’

compensation  benefits.”  (Franklin, supra, 8
Cal.App.4th at p. 885, fn. 4, 10 Cal.Rptr.2d 759, italics
added and deleted.)

Despite the statement’s absence, the appellate court
determined that the agreement was not voidable because it
fell outside former section 6147. (Franklin, supra, 8
Cal.App.4th at pp. 890-892, 10 Cal.Rptr.2d 759.)
Applying the canons of statutory interpretation, the court
reasoned that the occurrence of the term “plaintiff” in
former section 6147 limited the provision to contingency
fee agreements “involving plaintiffs in litigation matters.”
(Franklin, at pp. 879, 890-892, 10 Cal.Rptr.2d 759, italics
deleted.) Nonetheless, recognizing that the provision’s
language might not reflect the Legislature’s goal in
enacting it, the court stated: “Should the Legislature
intend section 6147 to apply to all contingency fee
arrangements between attorneys and clients generally,
irrespective of whether the representation contemplates
litigation or transactional matters, a simple amendment to
that effect will suffice; client or person may be substituted
for *368 plaintiff.” (Id. at p. 891, 10 Cal.Rptr.2d 759,
italics deleted.) After the decision in Franklin, the
Legislature amended subdivision (a) of section 6147 by
replacing several occurrences of “plaintiff” with “client,”
thereby establishing the current language of subdivision
(a). (Stats.1994, ch. 479, 88 2-3, pp. 2630-2631.)

21 In view of these amendments, we conclude that section
6147 encompasses contingent fee arrangements regarding
litigation and transactional matters, including the fee
agreements before us. Generally, “when ... the Legislature
undertakes to amend a statute which has been the subject
of judicial construction[,] ... it is presumed that the
Legislature was fully cognizant of such construction, and
when substantial changes are made in the statutory
language[,] it is usually inferred that the lawmakers
intended to alter the law in those particulars affected by
such changes.” (Palos Verdes Faculty Assn. v. Palos
Verdes Peninsula Unified Sch. Dist. (1978) 21 Cal.3d
650, 659, 147 Cal.Rptr. 359, 580 P.2d 1155.) Here, the

Legislature’s response to Franklin establishes that its
intent was to apply section 6147 to contingent fee
arrangements outside the litigation context.

**385 [ Liker suggests that the Ameriquest and RoDa
fee agreements are not voidable under section 6147
because the Legislature, in amending the statute, did not
uniformly replace “plaintiff” with “client.” Noting that
subdivision (b) of section 6147, in its current form,
provides that a noncompliant agreement is “voidable at
the option of the plaintiff ” (italics added), Liker argues
that subdivision (b) is inapplicable to the Ameriquest and
RoDa agreements. We disagree. “ ‘“The literal meaning of
the words of a statute may be disregarded to avoid absurd
results or to give effect to manifest purposes that, in light
of the statute’s legislative history, appear from its
provisions considered as a whole.” ” (Times Mirror Co. v.
Superior Court (1991) 53 Cal.3d 1325, 1334, fn. 7, 283
Cal.Rptr. 893, 813 P.2d 240, quoting Silver v. Brown
(1966) 63 Cal.2d 841, 845, 48 Cal.Rptr. 609, 409 P.2d
689.)

Here, the Legislature’s intent in amending section 6147 is
clearly established by the changes it made to subdivision
(a) of the statute, especially those to the first sentence of
the subdivision, which now begins, “An attorney who
contracts to represent a client on a contingency fee basis
shall....” (ltalics added.) As the Legislature subjected
contingent fee agreements outside the litigation context to
the requirements stated in subdivision (a), the Legislature
cannot reasonably be viewed as having intended to
exempt these agreements from subdivision (b), which
functions as the enforcement provision of section 6147.
Because the Legislature’s failure to replace “plaintiff”
with “client” in subdivision (b) appears to be an oversight
or drafting error, we reject Liker’s contention. (Bonner v.
County of San Diego (2006) 139 Cal.App.4th 1336, 1346,
fn. 9, 44 Cal.Rptr.3d 116 [when drafting error in statute is
clear and correction will best carry out the Legislature’s
intent, courts may disregard the error in interpreting
statute].)

*369 D. Propriety of Summary Adjudication

We turn to whether the denial of summary adjudication
can be affirmed on another ground. In resolving this
question, we may properly examine the merits of
petitioners’ motion, even though the trial court did not do
so in ruling on the motion. (See Travelers Casualty &
Surety Co. v. Superior Court, supra, 63 Cal.App.4th at pp.
1450-1452, 75 Cal.Rptr.2d 54.) As explained below,
petitioners are entitled to summary adjudication.
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[l Subdivision (b) of section 6147 states that “[f]ailure to
comply with any provision” (italics added) of the statute
renders the agreement voidable. Here, it is undisputed that
the Ameriquest and RoDa agreements lack the statement
regarding the negotiability of the contingent fee mandated
in section 6147, subdivision (a)(4). Several courts have
concluded that contingency fee agreements displaying this
defect are voidable. (Stroud v. Tunzi (2008) 160
Cal.App.4th 377, 382, 72 Cal.Rptr.3d 756 [agreement was
unsigned and lacked statement regarding contingency
fee’s negotiability, as well as other required recitals];
Fergus v. Songer (2007) 150 Cal.App.4th 552, 570, 59
Cal.Rptr.3d 273 [agreement was unsigned and lacked
statement regarding contingent fee’s negotiability];
Alderman v. Hamilton (1988) 205 Cal.App.3d 1033,
1037-1038, 252 Cal.Rptr. 845 [agreement lacked
statement regarding contingent fee’s negotiability and
other required recitals].) Although none of these courts
confronted an agreement whose sole deficiency was the
absence of the fee negotiability statement, we conclude
that section 6147, subdivision (b), encompasses such
agreements.?

8 To the extent Liker suggests that the fee negotiability
statement was not required in the Ameriquest and RoDa
agreements because the parties negotiated the fee
provisions, he is mistaken. (See Fergus v. Songer,
supra, 150 Cal.App.4th at p. 572, 59 Cal.Rptr.3d 273
[“[E]ven if it were undisputed that [the client] knew
that contingent fees are negotiable when he signed the [
] contingency fee agreement, that agreement still would
have been voidable.”].)

**386 I3 Liker contends that section 6147 is inapplicable
to the Ameriquest and RoDa agreements because they are
not contingency fee contracts. His principal argument is
that section 6147 does not apply to “hybrid” fee
arrangements of the type established in the Ameriquest
and RoDa agreements, which combine fixed monthly
payments with a variable success fee. In addition, he
argues that the percentage rates determining the success
fees are too low to render them contingency fees.

61 Liker’'s contentions present questions of first
impression regarding the interpretation of section 6147.°
As section 6147 does not define “contingent fee,” we look
first to the term’s “plain meaning” for guidance on these
*370 questions. (In re Jerry R., supra, 29 Cal.App.4th at
p. 1437, 35 Cal.Rptr.2d 155.) The term “contingency fee
contract” is ordinarily understood to encompass any
arrangement that ties the attorney’s fee to successful
performance, including those which incorporate a
noncontingent fee based on a fixed rate of payment. As
Witkin explains, the term refers to a contract “ ‘providing

for a fee the size or payment of which is conditioned on

some measure of the client’s success.” ” (1 Witkin, Cal.

Proc. (5th ed. 2008) Attorneys, § 176, p. 245.) The

Restatement Third of the Law Governing Lawyers, from

which Witkin draws his definition, elaborates: “Examples

include ... a contract that the lawyer will be paid by the
hour but receive a bonus should a stated favorable result

occur.” (Rest.3d Law Governing Lawyers, § 35, com. a,

p. 257.) Our Supreme Court has characterized at least one

contract of this type as “a contingent fee contract.” (Estate

of Kerr (1966) 63 Cal.2d 875, 878-879, 48 Cal.Rptr. 707,

409 P.2d 931 [addressing contract that paid fixed fee of

$200 plus one-half of recovery in specified estate

proceedings].)

9 Although at least two courts have applied section 6147
to arguably “hybrid” fee contracts (see Stroud v. Tunzi,
supra, 160 Cal.App.4th at pp. 379-385, 72 Cal.Rptr.3d
756; Alderman v. Hamilton, supra, 205 Cal.App.3d at
pp. 1036-1038, 252 Cal.Rptr. 845), no court has
expressly examined whether section 6147 properly
encompasses such fee arrangements.

We find additional guidance on Liker’s contentions from
Yates v. Law Offices of Samuel Shore (1991) 229
Cal.App.3d 583, 591, 280 Cal.Rptr. 316 (Yates ), which
discussed whether the limits on contingency fee contracts
in section 6146 apply to hybrid fee arrangements. There,
the attorney’s fee agreement entitled him to a share of his
clients’ recovery in a medical malpractice action, and
otherwise provided that his fee did not include services he
might render in an appeal. (Yates, at pp. 585-586, 280
Cal.Rptr. 316.) After the attorney secured a monetary
judgment in his clients’ favor, he engaged a second
attorney at an hourly rate to represent his clients on
appeal. (Id. at pp. 586-587, 280 Cal.Rptr. 316.) When the
attorney asserted that the second attorney’s fee was
exempt from the limits in section 6146, his clients
commenced an action against him. (Yates, at p. 587, 280
Cal.Rptr. 316.) The trial court concluded that section
6146 prohibited charging such a fee in addition to the
maximum contingent fee allowed under the statute.
(Yates, at p. 591, 280 Cal.Rptr. 316.)

**387 In affirming, the appellate court stated: “The
primary rationale of the trial court’s holding was that
section 6146 fixes the maximum allowable contingent fee
for a medical malpractice action as a whole, including an
appeal after judgment, and the limitation may not be
avoided by charging separate fees for segments of the
case or by charging both contingent and hourly fees. This
construction is strongly supported by the statute’s
language.... It thus plainly appears that [the attorney] was
limited to the section 6146 contingent fee for the entire
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case. He could not enhance that fee by truncating his
contingent representation at the appellate threshold and
charging additional, ostensibly noncontingent amounts for
the appeal.” (Yates, supra, 229 Cal.App.3d at p. 591, 280
Cal.Rptr. 316, italics added.)

1 *371 We conclude that the requirements on
contingency fee contracts in section 6147, like the related
requirements in section 6146, apply to hybrid agreements.
This conclusion comports with the language of section
6147, and promotes the Legislature’s evident goals in
enacting it, namely, to protect clients by ensuring that
contingency fee agreements are fair and understood (see
Alderman v. Hamilton, supra, 205 Cal.App.3d at p. 1037,
252 Cal.Rptr. 845). To hold otherwise would gut section
6147, as it would permit attorneys to avoid the statute’s
requirements by requiring a noncontingent payment in
addition to the contingent portion of their fee.

For similar reasons, we also conclude that section 6147
encompasses contingency fee contracts which, like those
before us, entitle the attorney to a relatively small
percentage of the client’s potential recovery. As ordinarily
understood, the term “contingent fee” applies to such
arrangements, as the amount of the resulting fee is “
‘conditioned on some measure of the client’s success.” ”
(1 Witkin, Cal. Proc., supra, Attorneys, § 176, p. 245,
italics added.) Although arrangements of this type may be
uncommon, the agreements before us illustrate that they
can implicate substantial fees: Liker’s complaint seeks at
least $903,936.43 under the RoDa agreement’s success
fee provision, which entitled Liker to one percent of
specified recoveries and sales proceeds. Nothing in
section 6147 suggests that the Legislature intended to
exempt clients involved in such arrangements from the
statute’s protections.

In an effort to show that the term “contingency fee
contract” applies only to agreements in which the fee
hinges exclusively on success, Liker directs us to the
definition of “contingent fee” in Black’s Law Dictionary,
namely, “[a] fee charged for a lawyer’s services only if
the lawsuit is successful or is favorably settled out of
court.” (Black’s Law Dict. (8th ed.2004) p. 338, col. 2.)
However, the entry for “contingent fee” in Black’s Law
Dictionary expressly recognizes a “reverse” contingent
fee, which is described as “[a] fee in which a defense
lawyer’s compensation depends in whole or in part on
how much money the lawyer saves the client, given the
client’s potential liability.” (lbid., italics added.)
Accordingly, the entry does not limit the term “contingent
fee” to fees predicated exclusively on favorable outcomes.

Liker’s reliance on Estate of Stevenson (2006) 141

Cal.App.4th 1074, 46 Cal.Rptr.3d 573 (Stevenson) and
several other cases is misplaced. In Stevenson, the
administrator of a decedent’s estate hired an attorney to
represent the estate in the probate proceedings. (Id. at pp.
1078-1079, 46 Cal.Rptr.3d 573.) Under the fee contract,
the attorney was to receive twice his ordinary hourly rate
unless the estate’s assets were insufficient to pay this fee,
in which case the attorney was to receive the **388
greater of (1) the estate’s assets or (2) a fee calculated at
the attorney’s ordinary hourly rate. (Id. at p. 1080, 46
Cal.Rptr.3d 573.) After the probate proceedings ended,
the attorney’s fee request exceeded the estate’s net worth.
(Id. at p. 1081, 46 Cal.Rptr.3d 573.)

*372 When the probate court declined to enforce the fee
contract, the attorney contended on appeal that it
constituted a valid contingency fee agreement under
Probate Code section 10811, subdivision (c).*® (Stevenson,
supra, 141 Cal.App.4th at p. 1083, 46 Cal.Rptr.3d 573.)
The appellate court concluded that it was not a
contingency fee agreement, stating: “Contingency fee
agreements typically provide that counsel shall recover a
flat or sliding-scale percentage of ‘any’ recovery, that is,
if there is a recovery. [Citations.] Fees under a
contingency fee agreement are not a sure thing. No
recovery means no fees. [Citations]. But here the
agreement provided for an award of fees once [counsel]
started work on the matter regardless of the outcome. The
existence and value of assets in the estate determined only
whether the fee award would be based on normal hourly
rates or double those rates.” (ld. at pp. 1084-1086, 46
Cal.Rptr.3d 573, italics deleted and added.)

10 Subdivision (c) of Probate Code section 10811
provides: “An attorney for the personal representative
may agree to perform extraordinary service on a
contingent fee basis subject to the following conditions:
[1] (1) The agreement is written and complies with all
the requirements of Section 6147 of the Business and
Professions Code. [1] (2) The agreement is approved by
the court following a hearing noticed as provided in
Section 10812. [1] (3) The court determines that the
compensation provided in the agreement is just and
reasonable and the agreement is to the advantage of the
estate and in the best interests of the persons who are
interested in the estate.”

Liker contends that these remarks establish that a
contingency fee agreement invariably predicates the fee
solely on the client’s outcome or recovery. We disagree.
The Stevenson court held only that the fee contract before
it was not a contingency fee agreement, as it guaranteed
the attorney a fee based on the estate’s assets and the
attorney’s hourly rate, “regardless of the [action’s]
outcome.” (Stevenson, supra, 141 Cal.App.4th at p. 1084,
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46 Cal.Rptr.3d 573.) Although the court noted that
contingency fee agreements “typically” predicate the fee
on a successful outcome or recovery, the court did not
define them in these terms; on the contrary, the court
expressly declined to decide whether hybrid agreements
“that use[ ] both hourly rates and percentages” are
contingency fee agreements. (Id. at p. 1086, fn. 2, 46
Cal.Rptr.3d 573.) The court thus did not resolve the
question presented here.

The other cases upon which Liker relies are also
inapposite, as none examined whether the term
“contingency fee contract,” as used in section 6147,
encompasses hybrid agreements involving both (1) a fee
based on a fixed rate of payment and (2) a fee based on a
stated percentage of a favorable outcome. The California
cases that Liker cites do not address such agreements.
(Fletcher v. Davis (2004) 33 Cal.4th 61, 64, 70, fn. 3, 14
Cal.Rptr.3d 58, 90 P.3d 1216 [agreement based on hourly
rate, but providing for possibility of a “ ‘bonus’ ”
consisting of unspecified percentage of judgment if
recovery was “ ‘large,” ” is not a contingency fee
contract]; In re County of Orange (Bankr.C.D.Cal.1999)
241 B.R. 212, 215, 221 [agreement *373 using hourly rate
as “benchmark,” but permitting law firm to adjust fee in
indeterminate manner after consideration of “factors,”
including complexity of problems, amounts at issue, skills
exercised, and “results accomplished,” is not contingency
fee contract]; Eaton v. **389 Thieme (1936) 15
Cal.App.2d 458, 462-463, 59 P.2d 638 [noting that fee
agreement entitling lawyer to one-third of potential
recovery in payment for his services is “one of a very
common variety entered into by attorneys”].) In the
remaining out-of state cases, the courts distinguished
hybrid agreements from “traditional” contingency fee
agreements and “standard” agreements based on a hourly
rate, but did not examine whether they are “contingency
fee contracts,” within the broad terms of section 6147.
(Marshall v. Alpha Zenith Media, Inc. (N.Y.Sup.Ct., Feb.
28, 2008, No. 114522/06) 2008 WL 660427, *4 [hybrid
agreement is not “traditional” contingency fee
agreement]; Arnold & Baker Farms (Bankr.D.Ariz.) 44
Bankr.Ct. Dec. 219, 2005 WL 1213818, *3
[distinguishing contingency fee agreements and hybrid
agreements from “standard lodestar agreement[s] (hours
times rate),” for purposes of fee payment in bankruptcy
case].)

8l Liker suggests that under the principles of statutory
interpretation, we are obliged to construe section 6147 in
a manner that avoids the nonpayment of his success fees,
which he characterizes as a forfeiture. We disagree. Under
subdivision (b) of section 6147, Liker may collect “a
reasonable fee,” notwithstanding petitioners’ decision to

render the success fee provisions void. Furthermore, when
a statute protects the public by denying compensation to
parties who fail to meet regulatory demands, the statute
constitutes a legislative determination that the need for
compliance outweighs any resulting harshness, unless
Legislature’s intent in enacting the statute is uncertain.
(See Hydrotech Systems, Ltd. v. Oasis Waterpark (1991)
52 Cal.3d 988, 995, 277 Cal.Rptr. 517, 803 P.2d 370.) As
explained above, section 6147 clearly encompasses
hybrid fee agreements of the type before us.

Pl Finally, Liker maintains there are triable issues
precluding summary adjudication. He suggests that the
Ameriquest and RoDa agreements involved nonlegal
professional services; in addition, he argues that certain
equitable doctrines, including estoppel and laches, bar
petitioners from seeking the protection of section 6147.
As Liker neither opposed summary adjudication on these
grounds before the trial court nor identified evidence
supporting them in connection with his separate
statement, he has forfeited them.? (City *374 of San
Diego v. Rider (1996) 47 Cal.App.4th 1473, 1492-1493,
55 Cal.Rptr.2d 422.) In sum, the trial court erred in
denying petitioner’s motion for summary adjudication.

u Liker has asked us to take judicial notice of his answer
to petitioners’ cross-complaint, in which he asserted
defenses based on estoppel, laches, and other
principles. We hereby grant his request.

12 At oral argument, Liker’s counsel argued that the
service agreements required him to provide substantial
accounting and business-related professional services
outside his role as an attorney. However, Liker raised
no triable issues on this matter before the trial court.
His separate statement admitted as undisputed that he
was an attorney with “special expertise” in taxation and
business matters, and that he provided legal services
under the Ameriquest and RoDa agreements.

DISPOSITION

Let a peremptory writ of mandate issue directing that
respondent trial court vacate its order denying petitioners’
motion for summary adjudication, and enter a new order
granting summary adjudication. The alternative writ,
having served its purpose, is discharged, and the
temporary stay is vacated effective upon the issuance
**390 of remittitur. Petitioners are awarded their costs.
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Supreme Court of California

COUNTY OF SANTA CLARA et al.,

Petitioners, West Headnotes (18)
V.
The SUPERIOR COURT of Santa Clara [1] Attorneys and Legal Servicesé=Making,
County, Respondent; requisites, and validity
Atlantic Richfield Company et al., Real District and Prosecuting
Parties in Interest. Attorneysé=Compensation and Fees
No. S163681. It would appear that under most, if not all,
| circumstances, compensation  of  public
July 26, 2010. prosecutors pursuant to a contingent-fee
| arrangement would be categorically barred,
Certiorari Denied Jan. 10, 2011. because giving a public prosecutor a direct
| pecuniary interest in the outcome of a case that
See 131 S.Ct. 920. he or she is prosecuting would render it unlikely

that the defendant would receive a fair trial.
West’s Ann.Cal.Penal Code § 1424(a)(1).

Synopsis

Background: Public entities brought representative 1 Case that cites this headnote
public nuisance action against lead paint manufacturers,

seeking abatement as sole remedy. Manufacturers filed

motion to bar public entities from compensating private

counsel by means of contingent fees. The Superior Court,

Santa Clara County, No. CV788657, Jack Komar, J., [2] Constitutional Lawé=Appointment,

granted the motion, and public entities filed petition for qualifications, and removal

writ of mandate. The Court of Appeal granted the

petition. Manufacturers petitioned for review. The It seems beyond dispute that due process would
Supreme Court granted review, superseding the opinion not allow for a criminal prosecutor to employ
of the Court of Appeal. private cocounsel pursuant to a contingent-fee

arrangement that conditions the private
attorney’s compensation on the outcome of the

criminal prosecution. U.S.C.A. Const.Amend.
Holdings: The Supreme Court, George, C.J., held that: 14.

11 public entities were not categorically barred from
engaging private counsel under contingent fee
arrangements; but

2l retainer agreements were required to specify matters
that contingent-fee counsel must present to government [3] Attorneys and Legal Servicesé=Making,
attorneys for decision. requisites, and validity

Public entities were not categorically barred
Reversed and remanded. from engaging private counsel wunder a
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[4]

[5]

contingent fee arrangement to assist in civil
public nuisance actions against manufacturers of
lead paint, where the remedy would not require
enjoining ongoing business activity because
manufacturing lead paint was already illegal, the
statute of limitations for a criminal prosecution
based on the challenged activity had already run,
the remedy would not involve enjoining current
or future speech, and the manufacturers were
large corporations with access to abundant
monetary and legal resources. West’s
Ann.Cal.Civ.Code § 3494.

See Cal. Jur. 3d, District and Municipal
Attorneys, § 13; 1 Witkin, Cal. Procedure (5th
ed. 2008) Attorneys, 88 146, 177; Vapnek et al.,
Cal. Practice Guide: Professional Responsibility
(The Rutter Group 2009) T 5:153.1 (CAPROFR
Ch. 5-B).

2 Cases that cite this headnote

Nuisance@=Acts authorized or prohibited by
public authority

Under California law, the continued operation of
an established, lawful business is subject to
heightened protections.

1 Case that cites this headnote

Attorneys and Legal Servicesé=Government
or public entity as client

In ordinary civil cases, courts do not require
neutrality from an attorney representing the
government when the government acts as an
ordinary party to a controversy, simply
enforcing its own contract and property rights
against individuals and entities that allegedly
have infringed upon those interests.

[6]

[7]

[8]

[9]

Attorneys and Legal Servicesé=Making,
requisites, and validity

Public entities may employ private counsel on a
contingent-fee basis to litigate a tort action
involving damage to government property, or to
prosecute other actions in  which the
governmental entity’s interests in the litigation
are those of an ordinary party, rather than those
of the public.

Judgesé=L.iabilities for official acts
Public Employmenté=Ethics and conflicts of
interest in general

The disqualification rules applicable to
adjudicators are more stringent than those that
govern the conduct of prosecutors and other
government attorneys. West’s Ann.Cal.C.C.P. §
170.1.

Attorneys and Legal Servicesé=Duties and
Liabilities to Non-Clients

A government attorney prosecuting a public
action on behalf of the government must not be
motivated solely by a desire to win a case, but
instead owes a duty to the public to ensure that
justice will be done.

3 Cases that cite this headnote

Attorneys and Legal Servicesé=Government
or public entity as client

A heightened standard of neutrality is required

for attorneys prosecuting public-nuisance cases
on behalf of the government.

13 Cases that cite this headnote
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[10]

[11]

[12]

Attorneys and Legal Servicesé=Making,
requisites, and validity

In public nuisance cases when fundamental
constitutional rights and the right to continue
operation of an existing business are not
implicated, retention of private counsel on a
contingent-fee basis is permissible if neutral,
conflict-free government attorneys retain the
power to control and supervise the litigation.

7 Cases that cite this headnote

Attorneys and Legal Servicesé=Government
or public entity as client

The circumstance that public attorneys’
decisionmaking conceivably could be influenced
by their professional reliance upon private
attorneys’ expertise, and a concomitant sense of
obligation to those attorneys to ensure that they
receive payment for their many hours of work
on the case, is not the type of personal conflict
of interest that requires disqualification of the
public attorneys.

Attorneys and Legal Servicesé=Making,
requisites, and validity

To ensure that the heightened standard of
neutrality is maintained for  attorneys
prosecuting public nuisance cases on behalf of
the government, contingent-fee agreements
between public entities and private counsel must
contain specific provisions delineating the
proper division of responsibility between the
public and private attorneys, and specifically
providing explicitly that all critical discretionary
decisions will be made by public
attorneys—most notably, any decision regarding
the ultimate disposition of the case.

[13]

[14]

[15]

[16]

4 Cases that cite this headnote

Attorneys and Legal Servicesé=Character and
Conduct in General

Attorneys are presumed to comport themselves
with ethical integrity and to abide by all rules of
professional conduct.

2 Cases that cite this headnote

District and Prosecuting
Attorneysé=Discretion in general
District and Prosecuting
Attorneysé=Charging discretion

A public prosecutor has broad discretion over
the entire course of the criminal proceedings,
from the investigation and gathering of
evidence, through the decisions of whom to
charge and what charges to bring, to the
numerous choices at trial to accept, oppose, or
challenge judicial rulings.

Attorneys and Legal Servicesé=Government
or public entity as client

In the context of public nuisance abatement
proceedings, critical discretionary decisions may
not be delegated to private counsel possessing
an interest in the case, but instead must be made
by neutral government attorneys.

Attorneys and Legal Servicesé=Making,
requisites, and validity

Attorneys and Legal Servicesé=Settlements,
Compromises, and Releases
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[17]

[18]

To ensure that the heightened standard of
neutrality is  maintained for  attorneys
prosecuting public nuisance cases on behalf of
the government, in a case in which any remedy
will be primarily monetary in nature,
contingent-fee retention agreements between
public entities and private counsel must
specifically provide that decisions regarding
settlement of the case are reserved exclusively to
the discretion of the public entity’s own
attorneys.

Attorneys and Legal Servicesé=Making,
requisites, and validity

To ensure that the heightened standard of
neutrality is  maintained for  attorneys
prosecuting public nuisance cases on behalf of
the government, contingent-fee  retention
agreements between public entities and private
counsel must specify that any defendant that is
the subject of such litigation may contact the
lead government attorneys directly, without
having to confer with contingent-fee counsel.

13 Cases that cite this headnote

Attorneys and Legal Servicesé=Making,
requisites, and validity

To ensure that the heightened standard of
neutrality is maintained for attorneys
prosecuting public nuisance cases on behalf of
the government, contingent-fee retention
agreements between public entities and private
counsel must specify that the public-entity
attorneys will retain complete control over the
course and conduct of the case, that government
attorneys retain a veto power over any decisions
made by outside counsel, and that a government
attorney with supervisory authority must be
personally involved in overseeing the litigation.

15 Cases that cite this headnote

Attorneys and Law Firms
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Opinion

GEORGE, C.J.

*43 **25 A group of public entities composed of various
California counties and cities (collectively referred to as
the public entities) are prosecuting a public-nuisance
action against numerous businesses that manufactured
lead paint (collectively referred to as defendants). The
public entities are represented both by their own
government attorneys and by several private law firms.
The private law firms are retained by the public entities
on a contingent-fee basis. After summary judgment was
granted in favor of defendants on various tort causes of
action initially advanced by the public entities, the
complaint eventually was amended to leave the
public-nuisance action as the sole claim, and abatement as
the sole remedy.

Defendants moved to bar the public entities from
compensating their privately retained counsel by means of
contingent fees. The superior court, relying upon this
court’s decision in People ex rel. Clancy v. Superior **26
Court (1985) 39 Cal.3d 740, 218 Cal.Rptr. 24, 705 P.2d
347 (Clancy ), ordered the public entities barred from
compensating their private counsel by means of any
contingent-fee agreement, reasoning that under Clancy,
all attorneys prosecuting public-nuisance actions must be
“absolutely neutral.” The superior court concluded that
Clancy therefore precluded any arrangement in which
private counsel has a financial stake in the outcome of a
case brought on behalf of the public. On petition of the
public entities seeking a writ of mandate, the Court of
Appeal held that Clancy does not bar all contingent-fee
agreements with private counsel in public-nuisance

abatement actions, but only those in which private
attorneys appear in place of, rather than with and under
the supervision of, government attorneys.

We must decide whether the Court of Appeal correctly
construed our opinion in Clancy, or if that case instead
broadly prohibits all contingent-fee agreements between
public entities and private counsel in any public-nuisance
action prosecuted on behalf of the public. Clancy
arguably supports defendants’ position favoring a
bright-line rule barring any attorney with a financial
interest in the outcome of a case from representing the
interests of the public in a public-nuisance abatement
action. As set forth below, however, a reexamination of
our opinion in Clancy suggests that our decision in *44
that case should be narrowed, in recognition of both (1)
the wide array of public-nuisance actions (and the
corresponding diversity in the types of interests
implicated by various prosecutions), and (2) the different
means by which prosecutorial duties may be delegated to
private attorneys without compromising either the
integrity of the prosecution or the public’s faith in the
judicial process.

The procedural history of this case is not in dispute. The
public entities’ claims against defendants originally
included ***703 causes of action for fraud, strict liability,
negligence, unfair business practices, and public
nuisance.! (County of Santa Clara v. Atlantic Richfield
Co. (2006) 137 Cal.App.4th 292, 300, 40 Cal.Rptr.3d 313
(Santa Clara ).) The superior court granted defendants’
motion for summary judgment on all causes of action.
The Court of Appeal reversed the superior court’s
judgment of dismissal and ordered the lower court to
reinstate the public-nuisance, negligence, strict liability,
and fraud causes of action. (Id. at p. 333, 40 Cal.Rptr.3d
313.) Thereafter, the public entities filed a fourth
amended complaint that alleged a single cause of action,
for public nuisance, and sought only abatement.
Throughout this litigation, the public entities have been
represented both by their government counsel and by
private counsel.

1 The plaintiffs in this case are County of Santa Clara
(Santa Clara), County of San Mateo (San Mateo),
County of Monterey (Monterey), County of Solano
(Solano), County of Los Angeles, County of Alameda
(Alameda), City and County of San Francisco (San
Francisco), City of Oakland (Oakland), City of Los
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Angeles, and City of San Diego (San Diego).

As a result of corporate acquisition and merger, the
names of the defendants in the action below are
Atlantic Richfield Company, Millennium Inorganic
Chemicals, Inc., Millennium Holdings LLC, American
Cyanamid Company, ConAgra Grocery Products
Company, E.l. du Pont de Nemours and Company, NL
Industries, Inc., Sherwin-Williams Company, The
O’Brien Corporation, and Does Nos. 1-50, inclusive.

Upon remand following Santa Clara, supra, 137
Cal.App.4th 292, 40 Cal.Rptr.3d 313, defendants filed a
“motion to bar payment of contingent fees to private
attorneys,” asserting that “the government cannot retain a
private attorney on a contingent fee basis to litigate a
public nuisance claim.” Defendants sought “an order that
precludes plaintiffs from retaining outside counsel under
any agreement in which payment of fees and costs is
contingent on the outcome of the litigation.”

Defendants attached to their motion a number of fee
agreements between the public entities and their private
counsel, and the public entities filed opposition to which
they attached their fee agreements and declarations of
their government attorneys and private counsel. The fee
agreements and declarations disclose that the public
entities and private counsel agreed that, *45 other than
$150,000 that would be forwarded by Santa **27 Clara to
cover initial costs, private counsel would incur all further
costs and would not receive any legal fees unless the
action were successful. If the action succeeded, private
counsel would be entitled to recover any unreimbursed
costs from the “recovery” and a fee of 17 percent of the
“net recovery.”

Some of the contingent-fee agreements in the present case
specify the respective authority of both private counsel
and public counsel to control the conduct of the pending
litigation. The fee agreements between private counsel
and San Francisco, Santa Clara, Alameda, Monterey, and
San Diego explicitly provide that the public entities’
government counsel “retain final authority over all
aspects of the Litigation.” Private counsel for those five
public entities submitted declarations confirming that
their clients’ government ***704 counsel retain
“complete control” over the litigation.® The two remaining
fee agreements contained in the record—those involving
Solano and Oakland—purport to grant private counsel
“absolute discretion in the decision of who to sue and who
not to sue, if anyone, and what theories to plead and what
evidence to present.” During proceedings in the trial
court, Oakland disclaimed this fee agreement and asserted
that its government counsel had retained “complete
control” of the litigation and intended to revise the

agreement to reflect this circumstance.* Solano’s private
counsel asserts that its public counsel have “maintained
and continue [s] to maintain complete control over all
aspects of the litigation” and “all decision making
authority *46 and responsibility.” The record before us
does not contain the fee agreements between the three
other public-entity petitioners and their respective private
counsel.®

2 Four of these five public entities submitted declarations
of government counsel stating that they had “retained
and continue[d] to retain complete control of the
litigation,” were “actively involved in and direct[ed] all
decisions related to the litigation,” and have “direct
oversight over the work of outside counsel.” San
Francisco’s submission declared that “[tlhe San
Francisco City Attorney’s Office has in fact retained
control over all significant decisions” in this case.

3 Private counsel Cotchett, Pitre & McCarthy submitted a
declaration in which it stated it had been retained by
Santa Clara, Solano, Alameda, Oakland, Monterey, San
Mateo, and San Diego. This law firm asserted that these
public entities’ government counsel “have maintained
and continue to maintain complete control over all
aspects of the litigation” and “all decision making
authority and responsibility.” Private counsel Thornton
& Naumes, private counsel Motley, Rice, and private
counsel Mary E. Alexander submitted declarations
asserting that they had been retained by San Francisco
to assist in this litigation, and that San Francisco’s city
attorney “has retained complete control over this
litigation” and has *“exercised full decision-making
authority and responsibility.”

4 Oakland submitted a declaration by one of its deputy
city attorneys stating that “Notwithstanding any
documents suggesting the contrary, the Office of the
City Attorney has retained complete control over the
prosecution of the public nuisance cause of action in
this case as it relates to the interests of the People of the
City of Oakland.” Oakland asserted it was “in the
process of revising” its fee agreement “so that it reflects
the reality of the relationship” between Oakland and its
private counsel.

5 Seven separate fee agreements between the various
public entities and their private counsel were before the
lower courts and are part of the record before this court.
These fee agreements are between private counsel and
Santa Clara, Monterey, San Francisco, Solano,
Oakland, Alameda, and San Diego. The record does not
contain the fee agreements between private counsel and
San Mateo, County of Los Angeles, and City of Los
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Angeles, respectively, although these three entities are
and remain plaintiffs in the underlying case and
petitioners here.

The various fee agreements provide different definitions
of “recovery.” Some of the agreements define the term
“recovery” as “moneys other than civil penalties,”
whereas others define this term as the “amount recovered,
by way of judgment, settlement, or other resolution.”
Some of the agreements include the phrase “both
monetary and non-monetary” in their definitions of
“recovery.” The San Diego agreement defines “net
recovery” as “the payment of money, stock, and/or ... the
value of the abatement remedy after the deduction of the
costs paid or to be paid.” The Santa Clara fee agreement
provides that, “[i]n the event that the Litigation is
resolved by settlement under terms involving the
provision of goods, services or any other ‘in-kind’
payment, the Santa Clara County Counsel agrees to seek,
as part of any such **28 settlement, a mutually agreeable
monetary settlement of attorneys’ fees and expenses.”

In April 2007, the superior court heard defendants’
motion “to bar payment” as well as the public entities’
motion for leave to file a fourth amended complaint. The
court granted the public entities’ motion and ordered that
the pleading be filed within 30 days.

***705 Although some preliminary issues were raised
concerning the ripeness of defendants’ motion, the
superior court resolved the motion on its merits. The court
rejected the public entities” claim that Clancy, supra, 39
Cal.3d 740, 218 Cal.Rptr. 24, 705 P.2d 347, was
distinguishable, concluding instead that under Clancy,
“outside counsel must be precluded from operating under
a contingent fee agreement, regardless of the government
attorneys’ and outside attorneys’ well-meaning intentions
to have all decisions in this litigation made by the
government attorneys.” The court granted defendants’
motion and entered an order “preclud[ing] Plaintiffs from
retaining outside counsel under any agreement in which
the payment of fees and costs is contingent on the
outcome of the litigation....” But the court allowed the
public entities “30 days to file with the court new fee
agreements” or “declarations detailing the fee
arrangements with outside counsel.”

*47 The public entities sought a writ of mandate in the
Court of Appeal. After issuing an order to show cause, the
appellate court ultimately set aside the superior court’s
ruling and issued a writ commanding the lower court to
(1) set aside its order granting defendants’ motion, and (2)
enter a new order denying defendants” motion. Although

acknowledging that Clancy purported to bar the
participation of private counsel on a contingent-fee basis
in public-nuisance abatement lawsuits brought in the
name of a public entity, the Court of Appeal held that the
rule set forth in Clancy is not categorical and does not bar
the fee agreements made in the present case, because
those agreements specified that the government attorneys
would maintain full control over the litigation. The
appellate court, briefly noting that the suit being
prosecuted did not seek to impose criminal liability or
infringe upon fundamental constitutional rights, reasoned
that the circumstance that the private attorneys are being
supervised by public lawyers vitiates any concern
regarding the neutrality of outside counsel. We granted
defendants’ petition for review.

A

We begin our inquiry with this court’s decision in Clancy.
In that case, the City of Corona (Corona) hired James
Clancy, a private attorney, to bring nuisance abatement
actions against a business (the Book Store), which sold
adult materials. (Clancy, supra, 39 Cal.3d at p. 743, 218
Cal.Rptr. 24, 705 P.2d 347.) The hiring of Clancy
followed several attempts by Corona to terminate the
operations of this establishment. Specifically, several
months after the Book Store opened, Corona adopted two
ordinances that purported to regulate adult bookstores,
one defining “sex oriented material” and the other
restricting the sale of such material to certain zones in
Corona. (Ibid.) After the owner of the Book Store, Helen
Ebel, filed an action in federal court, the United States
Court of Appeals for the Ninth Circuit ultimately held
both ordinances to be unconstitutional. (Ebel v. City of
Corona (9th Cir.1985) 767 F.2d 635.)

Corona subsequently retained the services of Clancy to
abate nuisances under the authority of a new ordinance,
proposed on the same day Clancy was hired and
seemingly targeted specifically at the Book Store.
(Clancy, supra, 39 Cal.3d at p. 743, 218 Cal.Rptr. 24, 705
P.2d 347.) The ordinance defined a public nuisance as “
‘[a]ny and every place of business in the City ... in which
obscene publications constitute all of the stock in trade, or
a principal part thereof...” ” (lbid.) The employment
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contract between Corona and Clancy, who was an
independent contractor rather than ***706 an employee
(id. at p. 747, 218 Cal.Rptr. 24, 705 P.2d 347), provided
that he was to be paid $60 per hour for his work in
bringing public-nuisance actions, except that he would be
paid only $30 per hour for his work in any *48 **29
public-nuisance action in which Corona did not prevail or
in which Corona prevailed but did not recover attorney
fees. (Id. at p. 745, 218 Cal.Rptr. 24, 705 P.2d 347.)

Two weeks after the public-nuisance ordinance was
enacted, Corona passed a resolution declaring the Book
Store to be a public nuisance and revoking its business
license. Thereafter, Corona and Clancy (as the city’s “
‘special attorney’ ™) filed a complaint against Ebel, her
son Thomas Ebel, another individual, and the Book Store,
seeking abatement of a public nuisance, declaratory
judgment, and an injunction. (Clancy, supra, 39 Cal.3d at
p. 744, 218 Cal.Rptr. 24, 705 P.2d 347.)° The Ebels
unsuccessfully attempted to disqualify Clancy as the
attorney for Corona. (Clancy, at p. 744, 218 Cal.Rptr. 24,
705 P.2d 347.) The Ebels then sought writ relief,
contending it was “improper for an attorney representing
the government to have a financial stake in the outcome
of an action to abate a public nuisance,” and asserting that
“a government attorney prosecuting such actions must be
neutral, as must an attorney prosecuting a criminal case.”
(Id. at p. 745, 218 Cal.Rptr. 24, 705 P.2d 347.) This court
generally agreed, finding the arrangement between
Corona and Clancy “inappropriate  under the
circumstances.” (Id. at p. 743, 218 Cal.Rptr. 24, 705 P.2d
347)

6 During proceedings instituted to quash a subpoena
issued after the filing of the lawsuit, the court allowed
Corona to amend its complaint to substitute the term
“City Attorney of Corona” as Clancy’s title. (Clancy,
supra, 39 Cal.3d at p. 744, 218 Cal.Rptr. 24, 705 P.2d
347.) Clancy appeared in the action in place of, and
with no supervision by, Corona’s city attorney.

We observe as a threshold matter that our decision to
disqualify Clancy from representing Corona in the
public-nuisance action was founded not upon any specific
statutory provision or rule governing the conduct of
attorneys, but rather upon the courts’ general authority “to
disqualify counsel when necessary in the furtherance of
justice.” (Clancy, supra, 39 Cal.3d at p. 745, 218
Cal.Rptr. 24, 705 P.2d 347.) Invoking that authority, this
court stated that it “may order that Clancy be dismissed
from the case if we find the contingent fee arrangement
prejudices the Ebels.” (Ibid.)

We concluded that for purposes of evaluating the

propriety of a contingent-fee agreement between a public
entity and a private attorney, the neutrality rules
applicable to criminal prosecutors were equally applicable
to government attorneys prosecuting certain civil cases.
(Clancy, supra, 39 Cal.3d at pp. 746-747, 218 Cal.Rptr.
24,705 P.2d 347.) Accordingly, our decision set forth the
responsibilities associated with the prosecution of a
criminal case, noting that a prosecutor does not represent
merely an ordinary party to a controversy, but instead is
the representative of a “ * “sovereignty whose obligation
to govern impartially is as compelling as its obligation to
govern at all; and whose interest, therefore, in a criminal
prosecution is not that it shall win a case, but that justice
shall be done.” * ” (Clancy, supra, 39 Cal.3d at p. 746,
218 Cal.Rptr. 24, 705 P.2d 347; see People v. Superior
Court (1977) 19 Cal.3d 255, 266, 137 Cal.Rptr. 476, 561
P.2d 1164 (Greer ).) We noted that a prosecutor’s duty of
neutrality stems from two *49 fundamental aspects of his
or her employment. As a representative of the
government, a prosecutor must act with the impartiality
required of those who govern. ***707 Moreover, because
a prosecutor has as a resource the vast power of the
government, he or she must refrain from abusing that
power by failing to act evenhandedly. (Clancy, supra, 39
Cal.3d at p. 746, 218 Cal.Rptr. 24, 705 P.2d 347.) With
these principles in mind, we declared that not only is a
government lawyer’s neutrality “essential to a fair
outcome for the litigants in the case in which he is
involved, it is essential to the proper function of the
judicial process as a whole.” (Ibid.)

Recognizing that a city attorney is a public official, we
noted that “the rigorous ethical duties imposed on a
criminal prosecutor also apply to government lawyers
generally.” (Clancy, supra, 39 Cal.3d at p. 748, 218
Cal.Rptr. 24, 705 P.2d 347.) Thus, pursuant to the
American Bar Association’s then Model Code of
Professional Responsibility, a lawyer who is a public
officer “ ‘should not engage in activities in which his
personal or professional interests are or foreseeably may
be in conflict with his official duties.” ” **30 (Clancy,
supra, 39 Cal.3d at p. 747, 218 Cal.Rptr. 24, 705 P.2d
347, quoting former ABA Model Code Prof.
Responsibility, EC 8-8.) “ ‘[An] attorney holding public
office should avoid all conduct which might lead the
layman to conclude that the attorney is utilizing his public
position to further his professional success or personal
interests.” ” (Clancy, supra, 39 Cal.3d at p. 747, 218
Cal.Rptr. 24, 705 P.2d 347, quoting ABA Com. on Prof.
Ethics, opn. No. 192 (1939).) Notably, we held that
because public lawyers handling noncriminal matters are
subject to the same ethical conflict-of-interest rules
applicable to public prosecutors, “there is a class of civil
actions that demands the representative of the government
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to be absolutely neutral. This requirement precludes the
use in such cases of a contingent fee arrangement.”
(Clancy, supra, 39 Cal.3d at p. 748, 218 Cal.Rptr. 24, 705
P.2d 347.)

We further held that public-nuisance abatement actions
belong to the class of civil cases in which counsel
representing the government must be absolutely neutral.
(Clancy, supra, 39 Cal.3d at p. 749, 218 Cal.Rptr. 24, 705
P.2d 347.) We came to this conclusion by analogizing a
public-nuisance abatement action to an eminent domain
action—a type of proceeding in which we already had
concluded that government attorneys must be unaffected
by personal interest. (Id. at p. 748, 218 Cal.Rptr. 24, 705
P.2d 347, citing City of Los Angeles v. Decker (1977) 18
Cal.3d 860, 871, 135 Cal.Rptr. 647, 558 P.2d 545.)

We explained: “[T]he abatement of a public nuisance
involves a balancing of interests. On the one hand is the
interest of the people in ridding their city of an obnoxious
or dangerous condition; on the other hand is the interest of
the landowner in using his property as he wishes. And
when an establishment such as an adult bookstore is the
subject of the abatement action, something more is added
to the balance: not only does the landowner have a First
*50 Amendment interest in selling protected material, but
the public has a First Amendment interest in having such
material available for purchase. Thus, as with an eminent
domain action, the abatement of a public nuisance
involves a delicate weighing of values. Any financial
arrangement that would tempt the government attorney to
tip the scale cannot be tolerated.” (Clancy, supra, 39
Cal.3d at p. 749, 218 Cal.Rptr. 24, 705 P.2d 347))
Moreover, “[a] suit to abate a public nuisance can trigger
a criminal prosecution of the owner of the property. This
connection between the civil and criminal aspects of
public nuisance law further supports the need for a neutral
prosecuting attorney.” (Ibid.)

We concluded that James Clancy—although he was an
independent contractor ***708 and not an employee of
the City of Corona—nonetheless was subject to the same
neutrality guidelines applicable to Corona’s public
lawyers, because “a lawyer cannot escape the heightened
ethical requirements of one who performs governmental
functions merely by declaring he is not a public official.
The responsibility follows the job: if Clancy is performing
tasks on behalf of and in the name of the government to
which greater standards of neutrality apply, he must
adhere to those standards.” (Clancy, supra, 39 Cal.3d at p.
747, 218 Cal.Rptr. 24, 705 P.2d 347.)

Finally, we held that because Clancy’s hourly rate would
double in the event Corona were successful in the

litigation against the Ebels and the Book Store, it was
evident that Clancy had an interest extraneous to his
official function in the actions he was prosecuting on
behalf of Corona. Accordingly, “the contingent fee
arrangement between the City and Clancy is antithetical
to the standard of neutrality that an attorney representing
the government must meet when prosecuting a public
nuisance abatement action. In the interests of justice,
therefore, we must order Clancy disqualified from
representing the City in the pending abatement action.”
(Clancy, supra, 39 Cal.3d at p. 750, 218 Cal.Rptr. 24, 705
P.2d 347.) We expressly noted that Corona was not
precluded from rehiring Clancy to represent it on other
terms. (Id. at p. 750, fn. 5, 218 Cal.Rptr. 24, 705 P.2d
347))

Importantly, we also noted that “[n]othing we say herein
should be construed as preventing the government, under
appropriate  circumstances, from engaging private
counsel. Certainly there are cases in which a **31
government may hire an attorney on a contingent fee to
try a civil case.” (Clancy, supra, 39 Cal.3d at p. 748, 218
Cal.Rptr. 24, 705 P.2d 347.) As an example of such a
permissible instance of representation, we cited Denio v.
City of Huntington Beach (1943) 22 Cal.2d 580, 140 P.2d
392, a case in which we had approved a contingent-fee
arrangement between the City of Huntington Beach and a
law firm hired to represent it in all matters relating to
protection of the city’s oil rights. Thus, we recognized
that contingent-fee arrangements in ordinary civil cases
generally are permitted. (Clancy, supra, 39 Cal.3d at p.
748, 218 Cal.Rptr. 24, 705 P.2d 347.)

*51B

As is evident from the preceding discussion, our decision
in Clancy, supra, 39 Cal.3d 740, 218 Cal.Rptr. 24, 705
P.2d 347, was guided, in large part, by the circumstance
that the public-nuisance action pursued by Corona
implicated interests akin to those inherent in a criminal
prosecution. In light of this similarity, we found it
appropriate to invoke directly the disqualification rules
applicable to  criminal  prosecutors—rules  that
categorically bar contingent-fee agreements in all
instances. As we observed in Clancy, contingent-fee
“contracts for criminal prosecutors have been recognized
to be unethical and potentially unconstitutional, but there
is virtually no law on the subject.” (Clancy, supra, 39
Cal.3d at p. 748, 218 Cal.Rptr. 24, 705 P.2d 347))
Nonetheless, we noted it is generally accepted that any
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type of arrangement conditioning a public prosecutor’s
remuneration upon the outcome of a case is widely
condemned. (lbid., citing ABA Stds. for Criminal Justice,
Prosecution Function, com. to former Std. 2.3(e) [* ‘it is
clear that [case-by-case] fee systems of remuneration for
prosecuting attorneys raise serious ethical and perhaps
constitutional problems, are totally unacceptable under
modern conditions, and should be abolished promptly’

"1)

11 21 Accordingly, although there are virtually no cases
considering the propriety ***709 of compensation of
public prosecutors pursuant to a contingent-fee
arrangement, it would appear that under most, if not all,
circumstances, such a method of compensation would be
categorically barred. This is so because giving a public
prosecutor a direct pecuniary interest in the outcome of a
case that he or she is prosecuting “would render it
unlikely that the defendant would receive a fair trial.”
(Pen.Code, § 1424, subd. (a)(1); see Greer, supra, 19
Cal.3d at p. 266, 137 Cal.Rptr. 476, 561 P.2d 1164
[explaining that disqualification was required in order to
protect the defendant’s fundamental due process right not
to be deprived of liberty without a fair trial, and to enforce
the prosecutor’s obligation “to respect this mandate™].)’

7 It also seems beyond dispute that due process would
not allow for a criminal prosecutor to employ private
cocounsel pursuant to a contingent-fee arrangement that
conditioned the private attorney’s compensation on the
outcome of the criminal prosecution. (See State of
Rhode Island v. Lead Industries Assn., Inc. (R.1.2008)
951 A.2d 428, 475, fn. 48 (State of Rhode Island )
[explicitly refraining from allowing contingent-fee
arrangement in the criminal context, because the court
was “unable to envision a criminal case where
contingent fees would ever be appropriate—even if
they were not explicitly barred, as is the case in this
jurisdiction™]; cf. People v. Eubanks (1996) 14 Cal.4th
580, 596, 598, 59 Cal.Rptr.2d 200, 927 P.2d 310
[finding cognizable conflict of interest because of the
circumstance that the corporate crime victim paid the “
‘substantial’ ” debts and expenses incurred by the
district attorney investigating the case, and that such
payment evidenced a “ ‘reasonable possibility’ the
prosecutor might not exercise his discretionary
functions in an evenhanded manner”].)

Our opinion in Clancy recognized that the interests
invoked in that case were akin to the vital interests
implicated in a criminal prosecution, and thus *52
invocation of the disqualification rules applicable to
criminal prosecutors was justified. And if those rules are
found to be equally applicable in the case now before us,
disqualification of the private attorneys hired to assist the
public entities similarly would be required.

Bl As explained below, however, to the extent our
decision in Clancy suggested that public-nuisance
prosecutions always invoke the same constitutional and
institutional interests present in a criminal case, our
analysis was unnecessarily broad and failed to take into
account the wide spectrum of cases **32 that fall within
the public-nuisance rubric. In the present case, both the
types of remedies sought and the types of interests
implicated differ significantly from those involved in
Clancy and, accordingly, invocation of the strict rules
requiring the automatic disqualification of criminal
prosecutors is unwarranted.

The broad spectrum of public-nuisance law may implicate
both civil and criminal liability.® Indeed, public-nuisance
actions vary widely, as evidenced by Penal Code section
370, which broadly defines a public nuisance as
“[alnything which is injurious ***710 to health, or is
indecent, or offensive to the senses, or an obstruction to
the free use of property, so as to interfere with the
comfortable enjoyment of life or property by an entire
community or neighborhood, or by any considerable
number of persons, or unlawfully obstructs the free
passage or use, in the customary manner, of any navigable
lake, or river, bay, stream, canal, or basin, or any public
park, square, street or highway....”

8 As explained by the authors of a recent law review
article, public-nuisance law over the course of its
development has become increasingly more civil in
nature than criminal. The precepts of public-nuisance
law migrated to colonial America from the English
common law virtually unchanged, and at that time were
primarily criminal. (Faulk and Gray, Alchemy in the
Courtroom? The Transmutation of Public Nuisance
Litigation (2007) 2007 Mich. St. L.Rev. 941, 951
(Faulk and Gray).) Eventually, however, violation of
public-nuisance law came to be considered as a tort,
and its criminal enforcement was invoked much less
frequently. As state legislators began to enact statutes
prohibiting particular conduct and setting specific
criminal penalties for such conduct, there was little
need for the broad and somewhat vague crime of
nuisance. (Ibid.; Rest.2d Torts, § 821B, com. c, p. 88.)

9 From its earliest incarnation in the common law,
public-nuisance law proscribed an “interference with
the interests of the community at large—interests that
were recognized as rights of the general public entitled
to protection.” (Rest.2d Torts, § 821B, com. b, p. 88;
see also Faulk and Gray, supra, 2007 Mich. St. L.Rev.
at p. 951; Gifford, Public Nuisance as a Mass Products
Liability Tort (2003) 71 U. Cin. L.Rev. 741, 790-791,
794.)



County of Santa Clara v. Superior Court, 50 Cal.4th 35 (2010)
235 P.3d 21, 112 Cal.Rptr.3d 697, 10 Cal. Daily Op. Serv. 9422...

Although in Clancy we spoke generally of a “balancing of
interests” and a “delicate weighing of values” (Clancy,
supra, 39 Cal.3d at p. 749, 218 Cal.Rptr. 24, 705 P.2d
347), our concerns regarding neutrality, fairness, and a
possible abuse of the judicial process by an interested
party appear to have been highly influenced by the
circumstances of the case then before us—a long-running
attempt by the City *53 of Corona to shut down a single
adult bookstore. As set forth above, when Corona’s first
attempts at legislating the bookstore out of business were
ruled unconstitutional, it hired a private attorney with a
personal and pecuniary interest in the case to file a
nuisance action against the bookstore pursuant to a newly
enacted ordinance that clearly was intended to specifically
target that business.

Ml The history of Corona’s efforts to shut down the
bookstore revealed a profound imbalance between the
institutional power and resources of the government and
the limited means and influence of the
defendants—whose vital property rights were threatened.
Under California law, the continued operation of an
established, lawful business is subject to heightened
protections. (See Goat Hill Tavern v. City of Costa Mesa
(1992) 6 Cal.App.4th 1519, 1529, 8 Cal.Rptr.2d 385
[continued operation of 35—year business that was making
recent substantial improvements was recognized as a
vested right]; Livingston Rock & Gravel Co. v. County of
L.A. (1954) 43 Cal.2d 121, 127, 272 P.2d 4 [noting that
businesses generally cannot be immediately terminated
due to nonconformance with rezoning ordinances,
because of the “hardship and doubtful constitutionality”
of such discontinuance].) It was in this factual setting that
we noted that the abatement of a public nuisance involves
a “balancing of interests. On the one hand is the interest
of the people in ridding their city of an obnoxious or
dangerous condition; on the other hand is the interest of
the landowner in using his property as he wishes.”
(Clancy, supra, 39 Cal.3d at p. 749, 218 Cal.Rptr. 24, 705
P.2d 347.)

The case also implicated both the defendants’ and the
public’s constitutional free-speech rights. As we
recognized in Clancy, the operation of the adult bookstore
involved speech that arguably was protected in part, **33
and thus curtailment of the right to disseminate the books
in question could significantly infringe upon the Ebels’
liberty interest in free speech. Again, our focus upon the
critical “balancing of interests” was guided by the
circumstance that Corona was attempting to abate a public
nuisance created by an adult bookstore—thus adding
something more “to the balance: not only does the
landowner have a First Amendment interest in selling

protected material, but the public has a First Amendment
interest in having such material available for purchase.”
(Clancy, supra, ***711 39 Cal.3d at p. 749, 218
Cal.Rptr. 24, 705 P.2d 347.)w

10 Moreover, we also found it significant that “[a] suit to

abate a public nuisance can trigger a criminal
prosecution of the owner of the property. This
connection between the civil and criminal aspects of
public nuisance law further supports the need for a
neutral prosecuting attorney.” (Clancy, supra, 39
Cal.3d at p. 749, 218 Cal.Rptr. 24, 705 P.2d 347.)
As we explained, public-nuisance “actions are brought
in the name of the People by the district attorney or city
attorney. (Code Civ. Proc., 8§ 731.) A person who
maintains or commits a public nuisance is guilty of a
misdemeanor. (Pen.Code, § 372.) *A public or common
nuisance ... is a species of catch-all criminal offense,
consisting of an interference with the rights of the
community at large.... As in the case of other crimes,
the normal remedy is in the hands of the state.” ”
(Clancy, supra, 39 Cal.3d at p. 749, 218 Cal.Rptr. 24,
705 P.2d 347, fn. omitted, quoting Prosser and Keeton,
The Law of Torts (5th ed. 1984) p. 618.)

*54 1t is evident that the nature of the particular nuisance
action involved in Clancy was an important factor in
leading us to conclude the rules governing the
disqualification of criminal prosecutors properly should
be invoked to disqualify James Clancy.* The direct
application of those rules was warranted because the
public-nuisance abatement action at issue implicated
important constitutional concerns, threatened ongoing
business activity, and carried the threat of criminal
liability. In light of these interests, the case required the
same “balancing of interests” and “delicate weighing of
values” on the part of the government’s attorney
prosecuting the case as would be required in a criminal
prosecution. Because of this strong correlation, the
disqualification of a private attorney with a pecuniary
interest in the outcome of the case was mandated.

1 The disqualification of public prosecutors is governed
by Penal Code section 1424, which provides that a
motion to recuse a prosecutor “may not be granted
unless the evidence shows that a conflict of interest
exists that would render it unlikely that the defendant
would receive a fair trial.” (Pen.Code, 8 1424, subd.
(a)(1); see Haraguchi v. Superior Court (2008) 43
Cal.4th 706, 711, 76 Cal.Rptr.3d 250, 182 P.3d 579
(Haraguchi ) [noting that Pen.Code, § 1424
‘articulates a two-part test: “(i) is there a conflict of
interest?; and (ii) is the conflict so severe as to
disqualify the district attorney from acting?” * ].)
Although Penal Code section 1424 does not, by its
terms, govern the conduct of civil government
attorneys, we held in Clancy that certain government
attorneys—because of the nature of the action they are
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prosecuting—must, like a criminal prosecutor, be free
of any conflict of interest that might compromise a fair
trial for the defendant. Although we did not invoke
section 1424 in Clancy and instead analyzed the case
under principles of neutrality—by considering whether
an attorney’s extraneous interest in a case would
prejudice a defendant—the rule we applied
unquestionably was derived from, and was substantially
similar to, the conflict-of-interest rule applicable to
criminal prosecutors. (See Haraguchi, supra, 43
Cal.4th at p. 711, 76 Cal.Rptr.3d 250, 182 P.3d 579.)

51 51 The public-nuisance action in the present case, by
contrast, involves a qualitatively different set of
interests—interests that are not substantially similar to the
fundamental rights at stake in a criminal prosecution. We
find this distinguishing circumstance to be dispositive. As
set forth above, neutrality is a critical concern in criminal
prosecutions because of the important constitutional
liberty interests at stake. On the other hand, in ordinary
civil cases, we do not require neutrality when the
government acts as an ordinary party to a controversy,
simply enforcing its own contract and property rights
against individuals and entities that allegedly have
infringed upon those interests. Indeed, as discussed above,
we specifically observed in Clancy that the government
was not precluded from engaging private counsel ***712
on a contingent-fee basis in an ordinary civil case. Thus,
for example, public entities may employ private counsel
on such a basis to litigate a tort action involving damage
to government property, or to prosecute other actions in
*55 which the governmental entity’s **34 interests in the
litigation are those of an ordinary party, rather than those
of the public. (Clancy, supra, 39 Cal.3d at p. 748, 218
Cal.Rptr. 24, 705 P.2d 347.)

The present case falls between these two extremes on the
spectrum of neutrality required of a government attorney.
The present matter is not an “ordinary” civil case in that
the public entities’ attorneys are appearing as
representatives of the public and not as counsel for the
government acting as an ordinary party in a civil
controversy. A public-nuisance abatement action must be
prosecuted by a governmental entity and may not be
initiated by a private party unless the nuisance is
personally injurious to that private party. (Civ.Code, §
3493 [“A private person may maintain an action for a
public nuisance, if it is specially injurious to himself, but
not otherwise™]; id., 8 3494 [“[a] public nuisance may be
abated by any public body or officer authorized thereto by
law”].) There can be no question, therefore, that the
present case is being prosecuted on behalf of the public,
and that accordingly the concerns we identified in Clancy
as being inherent in a public prosecution are, indeed,

implicated in the case now before us.

Yet, neither are the interests affected in this case similar
in character to those invoked by a criminal prosecution or
the nuisance action in Clancy. Although the remedy for
the successful prosecution of the present case is unclear,
we can confidently deduce what the remedy will not be.
This case will not result in an injunction that prevents the
defendants from continuing their current business
operations. The challenged conduct (the production and
distribution of lead paint) has been illegal since 1978.
Accordingly, whatever the outcome of the litigation, no
ongoing business activity will be enjoined. Nor will the
case prevent defendants from exercising any First
Amendment right or any other liberty interest. Although
liability may be based in part on prior commercial speech,
the remedy will not involve enjoining current or future
speech. Finally, because the challenged conduct has long
since ceased, the statute of limitations on any criminal
prosecution has run and there is neither a threat nor a
possibility of criminal liability being imposed upon
defendants.

The adjudication of this action will involve at least some
balancing of interests, such as the social utility of
defendants’ product against the harm it has caused, and
may implicate the free-speech rights exercised by
defendants when they marketed their products and
petitioned the government to oppose regulations.
Nevertheless, that balancing process and those
constitutional rights involve only past acts—not ongoing
marketing, petitioning, or property/business interests.
Instead, the trial court will be asked to determine whether
defendants should be held liable for creating a nuisance
and, if so, how the nuisance should be abated. This case
will result, at most, in *56 defendants’ having to expend
resources to abate the lead-paint nuisance they allegedly
created, either by paying into a fund dedicated to that
abatement purpose or by undertaking the abatement
themselves. The expenditure of resources to abate a
hazardous substance affecting the environment is the type
of remedy one might find in an ordinary civil case and
does not threaten the continued operation of an existing
business.

***x713 Of course, because this is a public-nuisance
action, and the public entities are not merely pursuing
abatement on government property but on private
property located within their jurisdictions, defendants’
potential exposure may be very substantial. The
possibility of such a substantial judgment, however, does
not affect the type of fundamental rights implicated in
criminal prosecutions or in Clancy, supra, 39 Cal.3d 740,
218 Cal.Rptr. 24, 705 P.2d 347. There is no indication
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that the contingent-fee arrangements in the present case
have created a danger of governmental overreaching or
economic coercion. Defendants are large corporations
with access to abundant monetary and legal resources.
Accordingly, the concern we expressed in Clancy about
the misuse of governmental resources against an
outmatched individual defendant is not implicated in the
present case.

1 Thus, because—in contrast to the situation in
Clancy—neither a liberty interest nor the right of an
existing business to continued **35 operation is
threatened by the present prosecution, this case is closer
on the spectrum to an ordinary civil case than it is to a
criminal prosecution. The role played in the current
setting both by the government attorneys and by the
private attorneys differs significantly from that played by
the private attorney in Clancy. Accordingly, the absolute
prohibition on contingent-fee arrangements imported in
Clancy from the context of criminal proceedings is
unwarranted in the circumstances of the present civil
public-nuisance action.*

12 Nor is the applicable standard that which governs the
disqualification of judges and other adjudicators. It is
well established that the disqualification rules
applicable to adjudicators are more stringent than those
that govern the conduct of prosecutors and other
government attorneys. (People v. Freeman (2010) 47
Cal.4th 993, 996, 103 Cal.Rptr.3d 723, 222 P.3d 177
[holding that for purposes of judicial disqualification,
the constitutional standard is whether “ * “the
probability of actual bias on the part of the judge or
decisionmaker ... is too high to be constitutionally
tolerable” * ” (citing Caperton v. A.T. Massey Coal Co.,
Inc. (2009) 556 U.S. 868 [129 S.Ct. 2252, 173 L.Ed.2d
1208]; Code Civ. Proc. § 170.1 [setting forth statutory
grounds for disqualification of judges]; Marshall v.
Jerrico, Inc. (1980) 446 U.S. 238, 243 [100 S.Ct. 1610,
64 L.Ed.2d 182] [noting that “the strict requirements of
Tumey [v. Ohio (1927)] 273 U.S. 510 [47 S.Ct. 437, 71
L.Ed. 749] and Ward [v. Village of Monroeville (1972)
409 U.S. 57, 93 S.Ct. 80, 34 L.Ed.2d 267] are not
applicable to the determinations of the assistant
regional administrator, whose functions resemble those
of a prosecutor more closely than those of a judge™].)

*57C

Nevertheless, as set forth above, because the
public-nuisance abatement action is being prosecuted on
behalf of the public, the attorneys prosecuting this action,

although not subject to the same stringent
conflict-of-interest rules governing the conduct of
criminal prosecutors or adjudicators, are subject to a
heightened standard of ethical conduct applicable to
public officials acting in the name of the
public—standards that would not be invoked in an
ordinary civil case.

B The underlying principle that guided our decision in
Clancy was that a civil attorney acting on behalf of a
public entity, in prosecuting a civil case such as a
public-nuisance abatement action, is entrusted with the
unique power of the government and therefore must
refrain from abusing that power by failing to act in an
evenhanded manner. (Clancy, supra, 39 Cal.3d at p. 749,
218 Cal.Rptr. 24, 705 P.2d 347; see also Greer, supra, 19
Cal.3d at p. 267, 137 Cal.Rptr. 476, 561 P.2d 1164 [a
prosecuting attorney “ “ “is the representative of the
public in whom is lodged a discretion which is not to be
controlled by ***714 the courts, or by an interested
individu