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The question presented is whether the International Emergency Eco-
nomic Powers Act IEEPA) authorizes the President to impose tariffs.
See 91 Stat. 1626. Shortly after taking office, President Trump sought
to address two foreign threats: the influx of illegal drugs from Canada,
Mexico, and China, Presidential Proclamation No. 10886, 90 Fed. Reg.
8327; Exec. Order No. 14193, 90 Fed. Reg. 9113; Exec. Order No.
14194, 90 Fed. Reg. 9117; Exec. Order No. 14195, 90 Fed. Reg. 9121,
and “large and persistent” trade deficits, Exec. Order No. 14257, 90
Fed. Reg. 15041. The President determined that the drug influx had
“created a public health crisis,” 90 Fed. Reg. 9113, and that the trade
deficits had “led to the hollowing out” of the American manufacturing
base and “undermined critical supply chains,” id., at 15041. The Pres-
ident declared a national emergency as to both threats, deeming them
“unusual and extraordinary,” and invoked his authority under IEEPA
to respond.

He imposed tariffs to deal with each threat. As to the drug traffick-
ing tariffs, the President imposed a 25% duty on most Canadian and
Mexican imports and a 10% duty on most Chinese imports. Id., at
9114, 9118, 9122-9123. As to the trade deficit (“reciprocal”) tariffs, the
President imposed a duty “on all imports from all trading partners” of

“Together with No. 25-250, Trump, President of the United States, et
al. v. V.O.S. Selections, Inc., et al., on certiorari to the United States
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at least 10%, with dozens of nations facing higher rates. Id., at 15045,
15049. Since imposing each set of tariffs, the President has issued sev-
eral increases, reductions, and other modifications.

Petitioners in Learning Resources and respondents in V.O.S. Selec-
tions filed suit, alleging that IEEPA does not authorize the reciprocal
or drug trafficking tariffs. The Learning Resources plaintiffs—two
small businesses—sued in the United States District Court for the Dis-
trict of Columbia. That court denied the Government’s motion to
transfer the case to the United States Court of International Trade
(CIT) and granted the plaintiffs’ motion for a preliminary injunction,
concluding that IEEPA did not grant the President the power to im-
pose tariffs. The V.0.S. Selections plaintiffs—five small businesses
and 12 States—sued in the CIT. That court granted summary judg-
ment for the plaintiffs. And the Federal Circuit, sitting en banc, af-
firmed in relevant part, concluding that IEEPA’s grant of authority to
“regulate . . . importation” did not authorize the challenged tariffs,
which “are unbounded in scope, amount, and duration.” 149 F. 4th
1312, 1338. The Government filed a petition for certiorari in V.O.S.
Selections, and the Learning Resources plaintiffs filed a petition for
certiorari before judgment. The Court granted the petitions and con-
solidated the cases.

Held: TEEPA does not authorize the President to impose tariffs. The
judgment in No. 24-1287 is vacated, and the case is remanded with
instructions to dismiss for lack of jurisdiction; the judgment in No. 25—
250 is affirmed.

No. 24-1287, 784 F. Supp. 3d 209, vacated and remanded; No. 25250,
149 F. 4th 1312, affirmed.

THE CHIEF JUSTICE delivered the opinion of the Court with respect
to Parts I and II-A-1:

Article I, Section 8, of the Constitution specifies that “The Congress
shall have Power To lay and collect Taxes, Duties, Imposts and Ex-
cises.” The Framers recognized the unique importance of this taxing
power—a power which “very clear[ly]” includes the power to impose
tariffs. Gibbons v. Ogden, 9 Wheat. 1, 201. And they gave Congress
“alone . . . access to the pockets of the people.” The Federalist No. 48,

p. 310 (J. Madison). The Framers did not vest any part of the taxing
power in the Executive Branch. See Nicolv. Ames, 173 U. S. 509, 515.

The Government thus concedes that the President enjoys no inher-
ent authority to impose tariffs during peacetime. It instead relies ex-
clusively on IEEPA to defend the challenged tariffs. It reads the words

“regulate” and “importation” to effect a sweeping delegation of Con-
gress’s power to set tariff policy—authorizing the President to impose
tariffs of unlimited amount and duration, on any product from any
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country. 50 U. S. C. §1702(a)(1)(B). Pp. 5-17.

THE CHIEF JUSTICE, joined by JUSTICE GORSUCH and JUSTICE
BARRETT, concluded in Part II-A-2:

The Court has long expressed “reluctan|ce] to read into ambiguous
statutory text” extraordinary delegations of Congress’s powers. West
Virginia v. EPA, 597 U. S. 697, 723 (quoting Utility Air Regulatory
Group v. EPA, 573 U. S. 302, 324). In several cases described as in-
volving “major questions,” the Court has reasoned that “both separa-
tion of powers principles and a practical understanding of legislative
intent” suggest Congress would not have delegated “highly consequen-
tial power” through ambiguous language. Id., at 723-724. These con-
siderations apply with particular force where, as here, the purported
delegation involves the core congressional power of the purse. Con-
gressional practice confirms as much. When Congress has delegated
its tariff powers, it has done so in explicit terms and subject to strict
limits.

Against that backdrop of clear and limited delegations, the Govern-
ment reads IEEPA to give the President power to unilaterally impose
unbounded tariffs and change them at will. That view would represent
a transformative expansion of the President’s authority over tariff pol-
icy. Itis also telling that in IEEPA’s half century of existence, no Pres-
ident has invoked the statute to impose any tariffs, let alone tariffs of
this magnitude and scope. That “ ‘lack of historical precedent,” coupled
with the breadth of authority” that the President now claims, suggests
that the tariffs extend beyond the President’s “legitimate reach.” Na-
tional Federation of Independent Business v. OSHA, 595 U. S. 109, 119
(quoting Free Enterprise Fund v. Public Company Accounting Qver-
sight Bd., 561 U. S. 477, 505). The “ ‘economic and political signifi-
cance’” of the authority the President has asserted likewise “provide[s]
a ‘reason to hesitate before concluding that Congress’ meant to confer
such authority.” West Virginia, 597 U. S., at 721 (quoting FDA v.
Brown & Williamson Tobacco Corp., 529 U. S. 120, 159-160). The
stakes here dwarf those of other major questions cases. And as in those
cases, “a reasonable interpreter would [not] expect” Congress to
“pawn[]” such a “big-time policy call[] .. . off to another branch.” Biden
v. Nebraska, 600 U. S. 477, 515 (BARRETT, J., concurring).

There is no exception to the major questions doctrine for emergency
statutes. Nor does the fact that tariffs implicate foreign affairs render
the doctrine inapplicable. The Framers gave “Congress alone” the
power to impose tariffs during peacetime. Merritt v. Welsh, 104 U. S.
694, 700. And the foreign affairs implications of tariffs do not make it
any more likely that Congress would relinquish its tariff power
through vague language, or without careful limits. Accordingly, the
President must “point to clear congressional authorization” to justify
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his extraordinary assertion of that power. Nebraska, 600 U. S., at 506
(internal quotation marks omitted). He cannot. Pp. 7-13.

THE CHIEF JUSTICE delivered the opinion of the Court with respect
to Part II-B, concluding:

(a) IEEPA authorizes the President to “investigate, block during the
pendency of an investigation, regulate, direct and compel, nullify, void,
prevent or prohibit . . . importation or exportation.” §1702(a)(1)(B).
Absent from this lengthy list of specific powers is any mention of tariffs
or duties. Had Congress intended to convey the distinct and extraor-
dinary power to impose tariffs, it would have done so expressly, as it
consistently has in other tariff statutes.

The power to “regulate . . . importation” does not fill that void. The
term “regulate,” as ordinarily used, means to “fix, establish, or control,
to adjust by rule, method, or established mode; to direct by rule or re-
striction; to subject to governing principles or laws.” Black’s Law Dic-
tionary 1156. The facial breadth of this definition places in stark relief
what “regulate” is not usually thought to include: taxation. Many stat-
utes grant the Executive the power to “regulate.” Yet the Government
cannot identify any statute in which the power to regulate includes the
power to tax. The Court is therefore skeptical that in IEEPA—and
IEEPA alone—Congress hid a delegation of its birth-right power to tax
within the quotidian power to “regulate.”

While taxes may accomplish regulatory ends, it does not follow that
the power to regulate includes the power to tax as a means of regula-
tion. Indeed, when Congress addresses both the power to regulate and
the power to tax, it does so separately and expressly. That it did not
do so here is strong evidence that “regulate” in IEEPA does not include
taxation.

A contrary reading would render IEEPA partly unconstitutional.
TEEPA authorizes the President to “regulate . . . importation or expor-
tation.” §1702(a)(1)(B). But taxing exports is expressly forbidden by
the Constitution. Art. I, §9, cl. 5.

The “neighboring words” with which “regulate” “is associated” also
suggest that Congress did not intend for “regulate” to include the rev-
enue-raising power. United States v. Williams, 553 U. S. 285, 294.
Each of the nine verbs in §1702(a)(1)(B) authorizes a distinct action a
President might take in sanctioning foreign actors or controlling do-
mestic actors engaged in foreign commerce, as Presidential practice
confirms. And none of the listed authorities includes the distinct and
extraordinary power to raise revenue—a power which no President has
ever found in IEEPA. Pp. 14-16.

(b) Several arguments marshaled in response are unpersuasive.
First, the contention that IEEPA confers the power to impose tariffs
because early commentators and the Court’s cases discuss tariffs in
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the context of the Commerce Clause answers the wrong question. The
question is not whether tariffs can ever be a means of regulating com-
merce. It is instead whether Congress, when conferring the power to
“regulate . . . importation,” gave the President the power to impose tar-
iffs at his sole discretion. And Congress’s pattern of usage is plain:
When Congress grants the power to impose tariffs, it does so clearly
and with careful constraints. It did neither in IEEPA.

Second, the argument that “regulate” naturally includes tariffs be-
cause the term lies between two poles in IEEPA—“compel” on the af-
firmative end and “prohibit” on the negative end—is unavailing. Alt-
hough tariffs may be less extreme than an outright compulsion or
prohibition, it does not follow that tariffs lie on the spectrum between
those poles; they are different in kind, not degree, from the other au-
thorities in IEEPA. Tariffs operate directly on domestic importers to
raise revenue for the Treasury and are “very clear[ly] . . . a branch of
the taxing power.” Gibbons, 9 Wheat., at 201. Thus, they fall outside
the spectrum entirely.

Third, the argument based on IEEPA’s predecessor, the Trading
with the Enemy Act (TWEA), and the Court of Customs and Patent
Appeals’ decision in United States v. Yoshida Int’l, Inc., 526 F. 2d 560,
cannot bear the weight placed on it. A single, expressly limited opinion
from a specialized intermediate appellate court does not establish a
well-settled meaning that the Court can assume Congress incorpo-
rated into IEEPA.

Fourth, the historical argument based on the Court’s wartime prec-
edents fails. Those precedents are facially inapposite, as all agree the
President lacks inherent peacetime authority to impose tariffs. And
the attenuated chain of inferences from wartime precedents through
multiple iterations of TWEA to IEEPA cannot support—much less
clearly support—a reading of IEEPA that includes the distinct power
to impose tariffs.

Finally, arguments relying on this Court’s precedents lack merit.
Federal Energy Administration v. Algonquin SNG, Inc., 426 U. S. 548,
bears little on the meaning of IEEPA. Section 232(b) of the Trade Ex-
pansion Act of 1962 contains sweeping, discretion-conferring language
that IEEPA does not contain, and the explicit reference to duties in
Section 232(a) renders it natural for Section 232(b) itself to authorize
duties. Nor does Dames & Moore v. Regan, 453 U. S. 654, offer support
because that case was exceedingly narrow, did not address the Presi-
dent’s power to “regulate,” and did not involve tariffs at all. Pp. 16—
20.

JUSTICE KAGAN, joined by JUSTICE SOTOMAYOR and JUSTICE
JACKSON, agreed that IEEPA does not authorize the President to im-
pose tariffs, but concluded that the Court need not invoke the major
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questions doctrine because the ordinary tools of statutory interpreta-
tion amply support that result. Pp. 1-7.

JUSTICE JACKSON would also consult legislative history—in particu-
lar, the House and Senate Reports that accompanied IEEPA and its
predecessor statute, TWEA—to determine that Congress did not in-
tend for IEEPA to authorize the Executive to impose tariffs. Pp. 1-5.

ROBERTS, C. J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, II-A—1, and II-B, in which
SOTOMAYOR, KAGAN, GORSUCH, BARRETT, and JACKSON, JdJ., joined, and
an opinion with respect to Parts II-A—2 and III, in which GORSUCH and
BARRETT, JJ., joined. GORSUCH, J., and BARRETT, J., filed concurring
opinions. KAGAN, J., filed an opinion concurring in part and concurring
in the judgment, in which SOTOMAYOR and JACKSON, JJ., joined.
JACKSON, J., filed an opinion concurring in part and concurring in the
judgment. THOMAS, J., filed a dissenting opinion. KAVANAUGH, J., filed
a dissenting opinion, in which THOMAS and ALITO, JJ., joined.
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CHIEF JUSTICE ROBERTS announced the judgment of the
Court and delivered the opinion of the Court, except as to
Parts II-A—2 and IIL.*

We decide whether the International Emergency Eco-
nomic Powers Act IEEPA) authorizes the President to im-
pose tariffs.

*JUSTICE SOTOMAYOR, JUSTICE KAGAN, and JUSTICE JACKSON join only
Parts I, II-A—1, and II-B of this opinion.
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I
A

Shortly after taking office, President Trump sought to ad-
dress two foreign threats. The first was the influx of illegal
drugs from Canada, Mexico, and China. Presidential Proc-
lamation No. 10886, 90 Fed. Reg. 8327 (2025); Exec. Order
No. 14193, 90 Fed. Reg. 9113 (2025); Exec. Order No. 14194,
90 Fed. Reg. 9117 (2025); Exec. Order No. 14195, 90 Fed.
Reg. 9121 (2025). The second was “large and persistent”
trade deficits. Exec. Order No. 14257, 90 Fed. Reg. 15041
(2025). The President determined that the first threat had
“created a public health crisis,” 90 Fed. Reg. 9113, and that
the second had “led to the hollowing out” of the American
manufacturing base and “undermined -critical supply
chains,” id., at 15041. He invoked his authority under
IEEPA to respond.

Enacted in 1977, IEEPA gives the President economic
tools to address significant foreign threats. 91 Stat. 1626.
When acting under IEEPA, the President must identify an
“unusual and extraordinary threat” to American national
security, foreign policy, or the economy, originating primar-
ily “outside the United States.” 50 U. S. C. §1701(a). And
he must “declare[] a national emergency” under the Na-
tional Emergencies Act. Ibid.; see 90 Stat. 1255. He may
then, “by means of instructions, licenses, or otherwise,”
take the following actions to “deal with” the threat: “inves-
tigate, block during the pendency of an investigation, regu-
late, direct and compel, nullify, void, prevent or prohibit,
any acquisition, holding, withholding, use, transfer, with-
drawal, transportation, importation or exportation of, or
dealing in, or exercising any right, power, or privilege with
respect to, or transactions involving, any property in which
any foreign country or a national thereof has any interest.”
§§1701(a), 1702(a)(1)(B).

President Trump declared a national emergency as to
both the drug trafficking and the trade deficits, which he
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deemed “unusual and extraordinary” threats. He then im-
posed tariffs to deal with each threat. As to the drug traf-
ficking tariffs, the President imposed a 25% duty on most
Canadian and Mexican imports and a 10% duty on most
Chinese imports. 90 Fed. Reg. 9114, 9118, 9122-9123. As
to the trade deficit (or “reciprocal”) tariffs, the President im-
posed a duty “on all imports from all trading partners” of at
least 10%. Id., at 15045. Dozens of nations faced higher
rates. Id., at 15049. And these tariffs applied notwith-
standing any extant trade agreements. Id., at 15045.

Since imposing each set of tariffs, the President has is-
sued several increases, reductions, and other modifications.
One month after imposing the 10% drug trafficking tariffs
on Chinese goods, he increased the rate to 20%. See Exec.
Order No. 14228, 90 Fed. Reg. 11463 (2025). One month
later, he removed a statutory exemption for Chinese goods
under $800. Exec. Order No. 14256, 90 Fed. Reg. 14899
(2025). Less than a week after imposing the reciprocal tar-
iffs, the President increased the rate on Chinese goods from
34% to 84%. Exec. Order No. 14259, 90 Fed. Reg. 15509
(2025). The very next day, he increased the rate further
still, to 125%. Exec. Order No. 14266, 90 Fed. Reg. 15625,
15626 (2025). This brought the total effective tariff rate on
most Chinese goods to 145%. The President has also shifted
sets of goods into and out of the reciprocal tariff framework.
See, e.g., Exec. Order No. 14360, 90 Fed. Reg. 54091 (2025)
(exempting from reciprocal tariffs beef, fruits, coffee, tea,
spices, and some fertilizers); Exec. Order No. 14346, 90 Fed.
Reg. 43737 (2025). And he has issued a variety of other ad-
justments. See, e.g., Exec. Order No. 14358, 90 Fed. Reg.
50729, 50730 (2025) (extending “the suspension of height-
ened reciprocal tariffs” on Chinese imports).

B

Petitioners in Learning Resources and respondents in
V.0.S. Selections filed suit, alleging that IEEPA does not
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authorize the reciprocal or drug trafficking tariffs. The
Learning Resources plaintiffs—two small businesses—sued
in the United States District Court for the District of Co-
lumbia. The V.O.S. Selections plaintiffs—five small busi-
nesses and 12 States—sued in the United States Court of
International Trade (CIT).

The Government moved to transfer the Learning Re-
sources case to the CIT. It argued that the District Court
lacked jurisdiction under 28 U. S. C. §1581(1)(1), which
gives the CIT “exclusive jurisdiction of any civil action com-
menced against” the Government “that arises out of any
law of the United States providing for . . . tariffs” or their
“administration and enforcement.” The District Court de-
nied that motion and granted the plaintiffs’ motion for a
preliminary injunction, concluding that IEEPA did not
grant the President the power to impose tariffs. 784
F. Supp. 3d 209 (DC 2025).

In the V.O.S. Selections case, the CIT granted the plain-
tiffs’ motion for summary judgment. 772 F. Supp. 3d 1350
(2025). The Federal Circuit, sitting en banc, affirmed in
relevant part. 149 F. 4th 1312 (2025). It first concluded
that the CIT had exclusive jurisdiction because the plain-
tiffs’ claims arose out of modifications to the Harmonized
Tariff Schedule of the United States (HTSUS). Id., at 1329.
On the merits, it agreed with the CIT that IEEPA’s grant
of authority to “regulate . . . importation” did not authorize
the challenged tariffs, which “are unbounded in scope,
amount, and duration.” Id., at 1338. Judge Cunningham
concurred (for four judges), reasoning that IEEPA did not
authorize the President to impose any tariffs. Id., at 1340.
Judge Taranto dissented (for four judges), concluding that
IEEPA authorized the challenged tariffs. Id., at 1348.

The Government filed a motion to expedite and a petition
for certiorari in V.O.S. Selections, and the Learning Re-
sources plaintiffs filed a petition for certiorari before
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judgment. We granted the motion and petitions and con-
solidated the cases. 606 U. S. 1050 (2025).1

II

Based on two words separated by 16 others in Section
1702(a)(1)(B) of IEEPA—“regulate” and “importation”—the
President asserts the independent power to impose tariffs
on imports from any country, of any product, at any rate,
for any amount of time. Those words cannot bear such
weight.

A
1

Article I, Section 8, of the Constitution sets forth the pow-
ers of the Legislative Branch. The first Clause of that pro-
vision specifies that “The Congress shall have Power To lay
and collect Taxes, Duties, Imposts and Excises.” It is no
accident that this power appears first. The power to tax
was, Alexander Hamilton explained, “the most important of
the authorities proposed to be conferred upon the Union.”
The Federalist No. 33, pp. 202—203 (C. Rossiter ed. 1961).
It is both a “power to destroy,” McCulloch v. Maryland, 4
Wheat. 316, 431 (1819), and a power “necessary to the ex-
istence and prosperity of a nation”—“the one great power
upon which the whole national fabric is based.” Nicol v.
Ames, 173 U. S. 509, 515 (1899).

1We agree with the Federal Circuit that the V.O.S. Selections case falls
within the exclusive jurisdiction of the CIT. The plaintiffs’ challenges
“arise[ ] out of ” modifications to the HTSUS. 28 U. S. C. §15813)(1).
Where, as here, such modifications are made under an “Act[ ] affecting
import treatment,” 19 U. S. C. §2483, they are “considered to be statu-
tory provisions of law for all purposes,” §3004(c)(1)(C). Thus, the plain-
tiffs’ challenges “arise[] out of [a] law of the United States providing for
... tariffs.” 28 U. S. C. §1581(31)(1). For the same reasons, the United
States District Court for the District of Columbia lacked jurisdiction in
the Learning Resources case.
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The power to impose tariffs is “very clear[ly] . . . a branch
of the taxing power.” Gibbons v. Ogden, 9 Wheat. 1, 201
(1824). “A tariff,” after all, “is a tax levied on imported
goods and services.” Congressional Research Service
(CRS), C. Casey, U. S. Tariff Policy: Overview 1 (2025). And
tariffs “raise[] revenue,” West Lynn Creamery, Inc. v. Healy,
512 U. S. 186, 193 (1994)—the defining feature of a tax,
United States v. Kahriger, 345 U. S. 22, 28, and n. 4 (1953);
Sonzinsky v. United States, 300 U. S. 506, 514 (1937). In-
deed, the Framers expected that the Government would for
“a long time depend . . . chiefly on” tariffs for revenue. The
Federalist No. 12, at 93 (A. Hamilton). Little wonder, then,
that the First Congress’s first exercise of its taxing power
(and its second enacted law, right after the one providing
for the new officials to take an oath) was a tariff law. See
Act of July 4, 1789, ch. 2, 1 Stat. 24.

Recognizing the taxing power’s unique importance, and
having just fought a revolution motivated in large part by
“taxation without representation,” the Framers gave Con-
gress “alone . . . access to the pockets of the people.” The
Federalist No. 48, at 310 (J. Madison); see also Declaration
of Independence 419. They required “All Bills for raising
Revenue [to] originate in the House of Representatives.”
U. S. Const., Art. I, §7, cl. 1. And in doing so, they ensured
that only the House could “propose the supplies requisite
for the support of government,” thereby reducing “all the
overgrown prerogatives of the other branches.” The Feder-
alist No. 58, at 359 (J. Madison). They did not vest any part
of the taxing power in the Executive Branch. See Nicol, 173
U. S., at 515 (“[T]he whole power of taxation rests with Con-
gress”).

The Government thus concedes, as it must, that the Pres-
ident enjoys no inherent authority to impose tariffs during
peacetime. Tr. of Oral Arg. 70-71. And it does not defend
the challenged tariffs as an exercise of the President’s
warmaking powers. The United States, after all, is not at
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war with every nation in the world. The Government in-
stead relies exclusively on IEEPA. It reads the words “reg-
ulate” and “importation” to effect a sweeping delegation of
Congress’s power to set tariff policy—authorizing the Pres-
ident to impose tariffs of unlimited amount and duration,
on any product from any country. 50 U.S.C.
§1702(a)(1)(B).

2

We have long expressed “reluctan[ce] to read into ambig-
uous statutory text” extraordinary delegations of Con-
gress’s powers. West Virginia v. EPA, 597 U. S. 697, 723
(2022) (quoting Utility Air Regulatory Group v. EPA, 573
U. S. 302, 324 (2014)). In Biden v. Nebraska, 600 U. S. 477
(2023), for example, we declined to read authorization to
“waive or modify” statutory or regulatory provisions appli-
cable to financial assistance programs as a delegation of
power to cancel $430 billion in student loan debt. Id., at
494 (quoting 20 U. S. C. §1098bb(a)(1)). In West Virginia v.
EPA, we declined to read authorization to determine the
“best system of emission reduction” as a delegation of power
to force a nationwide transition away from the use of coal.
597 U. S., at 732 (quoting 42 U. S. C. §7411(a)(1)). And in
National Federation of Independent Business v. OSHA, 595
U. S. 109 (2022) (per curiam), we declined to read authori-
zation to ensure “safe and healthful working conditions” as
a delegation of power to impose a vaccine mandate on 84
million Americans. Id., at 114, 117 (quoting 29 U. S. C.
§651(b)); see also, e.g., Alabama Assn. of Realtors v. Depart-
ment of Health and Human Servs., 594 U. S. 758, 764-765
(2021) (per curiam); King v. Burwell, 576 U. S. 473, 485—
486 (2015); Utility Air, 573 U. S., at 324.

We have described several of these cases as “major ques-
tions” cases. Nebraska, 600 U. S., at 505; West Virginia,
597 U. S., at 732; see also FDA v. Brown & Williamson To-
bacco Corp., 529 U. S. 120, 159 (2000) (citing S. Breyer,
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Judicial Review of Questions of Law and Policy, 38 Admin.
L. Rev. 363, 370 (1986)). In each, the Government claimed
broad, expansive power on an uncertain statutory basis.
And in each, the statutory text might “[a]s a matter of defi-
nitional possibilities” have been read to delegate the as-
serted power. West Virginia, 597 U. S., at 732 (internal
quotation marks omitted). But “context” counseled “skepti-
cism.” Id., at 721, 732. That context included not just other
language within the statute, but “constitutional structure”
and “common sense.” Nebraska, 600 U. S., at 512, 515
(BARRETT, J., concurring). “[BJoth separation of powers
principles and a practical understanding of legislative in-
tent” suggested Congress would not have delegated “highly
consequential power” through ambiguous language. West
Virginia, 597 U. S., at 723-724.

These considerations apply with particular force where,
as here, the purported delegation involves the core congres-
sional power of the purse. “Congress would likely . . . in-
tend[] for itself ” the “basic and consequential tradeoffs,”
id., at 730, inherent in uses of this “most complete and ef-
fectual weapon,” The Federalist No. 58, at 359. And if Con-
gress were to relinquish that weapon to another branch, a
“reasonable interpreter” would expect it to do so “‘clearly.’”
Nebraska, 600 U. S., at 514-515 (BARRETT, J., concurring)
(quoting Utility Air, 573 U. S., at 324).

What common sense suggests, congressional practice con-
firms. When Congress has delegated its tariff powers, it
has done so in explicit terms, and subject to strict limits.
Congress has consistently used words like “duty” in stat-
utes delegating authority to impose tariffs. (A customs
“duty” is simply “the federal tax levied on goods shipped
into the United States.” Black’s Law Dictionary 638 (12th
ed. 2024).) See, e.g., 19 U. S. C. §1338(d) (“rates of duty”);
§2132(a) (“temporary import surcharge . . . in the form of
duties”); §2253(a)(3)(A) (“duty on the imported article”);
§2411(c)(1)(B) (“duties or other import restrictions”). It has
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capped the amount and duration of tariffs. See, e.g.,
§1338(d) (60% cap); §2132(a) (15% cap, 150-day time limit);
§2253(e) (560% cap, phasedown requirement after one year).
And it has conditioned exercise of the tariff power on de-
manding procedural prerequisites. See, e.g., §2252 (inves-
tigation by the United States International Trade Commis-
sion, public hearings, report of findings and
recommendation); §§2411-2414 (investigation by the
United States Trade Representative, consultation with rel-
evant country and interested parties, publication of find-
ings).2

Against this backdrop of clear and limited delegations,
the Government reads IEEPA to give the President power
to unilaterally impose unbounded tariffs. On this reading,
moreover, the President is unconstrained by the significant
procedural limitations in other tariff statutes and free to
issue a dizzying array of modifications at will. See supra,
at 3. All it takes to unlock that extraordinary power is a
Presidential declaration of emergency, which the Govern-
ment asserts is unreviewable. Brief for Federal Parties 42.
And the only way of restraining the exercise of that power
is a veto-proof majority in Congress. See 50 U.S. C.
§1622(a)(1) (requiring a “joint resolution” “enacted into law”
to terminate a national emergency). That view, if credited,
would “represent[] a ‘transformative expansion™ of the
President’s authority over tariff policy, West Virginia, 597

2The same is true of Section 232 of the Trade Expansion Act of 1962,
76 Stat. 877, which we have held authorizes sector-specific import “li-
cense fee[s].” Federal Energy Administration v. Algonquin SNG, Inc.,
426 U. S. 548, 571 (1976). Section 232(a) expressly references “duties.”
19 U. S. C. §1862(a); see infra, at 19. And Section 232(c) authorizes the
President to “adjust the imports” of an “article,” §1862(c), but only after
the Secretary of Commerce, in consultation with the Secretary of De-
fense, conducts an investigation and prepares a report finding that the
“article is being imported into the United States in such quantities or
under such circumstances as to threaten to impair the national security,”

§1862(b).
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U. S, at 724 (quoting Utility Air, 573 U. S., at 324), and in-
deed—as demonstrated by the exercise of that authority in
this case—over the broader economy as well. See Congres-
sional Budget Office, CBO’s Current View of the Economy
From 2025 to 2028, p. 5 (Sept. 2025); Brief for Federal Par-
ties 2-3. It would replace the longstanding executive-legis-
lative collaboration over trade policy with unchecked Pres-
idential policymaking. See CRS, Trade Promotion
Authority (TPA) and the Role of Congress in Trade Policy
(2015). Congress seldom effects such sea changes through
“vague language.” West Virginia, 597 U. S., at 724.

It is also telling that in IEEPA’s “half century of exist-
ence,” no President has invoked the statute to impose any
tariffs—let alone tariffs of this magnitude and scope. Na-
tional Federation of Independent Business, 595 U. S., at
119.3 Presidents have, by contrast, regularly invoked
IEEPA for other purposes. CRS, C. Casey, J. Elsea, & L.
Rosen, The International Emergency Economic Powers Act:
Origins, Evolution, and Use 18-21 (2025). At the same
time, they have invoked other statutes—but never
IEEPA—to impose tariffs, on products ranging from car
tires to washing machines. See, e.g., Presidential Procla-
mation No. 8414, 3 CFR 115 (2009 Comp.); Presidential

3Indeed, even before IEEPA was enacted, only one President relied on
its predecessor, the Trading with the Enemy Act (TWEA), ch. 106, 40
Stat. 411, to impose tariffs—and then only as a post hoc defense to a legal
challenge. See Presidential Proclamation No. 4074, 36 Fed. Reg. 15724
(1971) (initially invoking the Tariff Act of 1930 and Trade Expansion Act
of 1962); United States v. Yoshida Int’l, Inc., 526 F. 2d 560, 572 (CCPA
1975). Those tariffs were also of limited amount, duration, and scope.
See id., at 568-569, 577-578 (noting that the 10-percent surcharge was
described by President Nixon as “‘a temporary measure,”” was in effect
less than five months, applied only to “articles which had been the sub-
ject of prior tariff concessions,” and was capped at congressionally au-
thorized rates); Economic Report of the President 70 (1972) (“When all
exceptions to the 10-percent rule were taken into account, the effective
rate of surcharge came down to 4.8 percent”).
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Proclamation No. 9694, 83 Fed. Reg. 3553 (2018). And
those tariffs did not “even beg[in] to approach the size or
scope” of the IEEPA tariffs at issue here. Nebraska, 600
U. S., at 502 (quoting Alabama Assn., 594 U. S., at 765).
The “lack of historical precedent” for the IEEPA tariffs,
“coupled with the breadth of authority” that the President
now claims, “is a ‘telling indication™ that the tariffs extend
beyond the President’s “legitimate reach.” National Feder-
ation of Independent Business, 595 U. S., at 119 (quoting
Free Enterprise Fund v. Public Company Accounting Qver-
sight Bd., 561 U. S. 477, 505 (2010)).

The ““economic and political significance” of the author-
ity the President has asserted likewise “provide[s] a ‘reason
to hesitate before concluding that Congress’ meant to confer
such authority.” West Virginia, 597 U. S., at 721 (quoting
Brown & Williamson, 529 U. S., at 159-160). The Presi-
dent’s assertion here of broad “statutory power over the na-
tional economy” is “extravagant” by any measure. Utility
Air, 573 U. S., at 324. And as the Government admits—
indeed, boasts—the economic and political consequences of
the IEEPA tariffs are astonishing. The Government points
to projections that the tariffs will reduce the national deficit
by $4 trillion, and that international agreements reached in
reliance on the tariffs could be worth $15 trillion. Brief for
Federal Parties 3, 11. In the President’s view, whether “we
are a rich nation” or a “poor” one hangs in the balance. Id.,
at 2. These stakes dwarf those of other major questions
cases. See, e.g., Nebraska, 600 U. S., at 483 ($430 billion);
Alabama Assn., 594 U. S., at 764 (nearly $50 billion); West
Virginia, 597 U. S., at 714 (“billions of dollars in compliance
costs”). As in those cases, “a reasonable interpreter would
[not] expect” Congress to “pawn[]” such a “big-time policy
call[] . . . off to another branch.” Nebraska, 600 U. S., at
515 (BARRETT, J., concurring).
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The Government and the principal dissent attempt to
avoid application of the major questions doctrine on several
grounds. None is convincing.

The Government argues first that the doctrine should not
apply to emergency statutes. Brief for Federal Parties 35—
36. But this argument is nearly identical to one it already
advanced in Nebraska. There, the Government contended
that a different emergency statute should be interpreted
broadly because its “whole point” was to provide “substan-
tial discretion to . .. respond to unforeseen emergencies.”
600 U. S., at 500 (internal quotation marks omitted). We
rejected that argument in Nebraska, and we reject it here
as well. “Emergency powers,” after all, “tend to kindle
emergencies.” Youngstown Sheet & Tube Co. v. Sawyer, 343
U. S. 579, 650 (1952) (Jackson, J., concurring). Dozens of
IEEPA emergencies remain ongoing today, including the
first—declared over four decades ago in response to the Ira-
nian hostage crisis. CRS, Casey, International Emergency
Economic Powers Act, at 20. And as the Framers under-
stood, emergencies can “afford a ready pretext for usurpa-
tion” of congressional power. Youngstown, 343 U. S., at 650
(Jackson, J., concurring). Where Congress has reason to be
worried about its powers “slipping through its fingers,” id.,
at 654, we in turn have every reason to expect Congress to
use clear language to effectuate unbounded delegations—
particularly of its “one great power,” Nicol, 173 U. S., at
515.

The Government’s and the principal dissent’s proposed
foreign affairs exception fares no better. Brief for Federal
Parties 34-35; post, at 45—57 (opinion of KAVANAUGH, J.).
As a general matter, the President of course enjoys some
“independent constitutional power[s]” over foreign affairs
“even without congressional authorization.” FCC v. Con-
sumers’ Research, 606 U. S. 656, 707 (2025) (KAVANAUGH,
J., concurring). And Congress certainly may intend to “give
the President substantial authority and flexibility” in many
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foreign affairs or national security contexts. Post, at 48
(opinion of KAVANAUGH, J.) (quoting Consumers’ Research,
606 U. S., at 706 (KAVANAUGH, J., concurring)). But
“flip[ping]” the “presumption” under the major questions
doctrine, Brief for Federal Parties 34, makes little sense
when it comes to tariffs. As the Government admits, the
President and Congress do not “enjoy concurrent constitu-
tional authority” to impose tariffs during peacetime. Ibid.;
Tr. of Oral Arg. 70-71. The Framers gave that power to
“Congress alone”—notwithstanding the obvious foreign af-
fairs implications of tariffs. Merritt v. Welsh, 104 U. S. 694,
700 (1882). And whatever may be said of other powers that
implicate foreign affairs, we would not expect Congress to
relinquish its tariff power through vague language, or with-
out careful limits.

The central thrust of the Government’s and the principal
dissent’s proposed exceptions appears to be that ambiguous
delegations in statutes addressing “the most major of major
questions” should necessarily be construed broadly. Brief
for Federal Parties 35. But it simply does not follow from
the fact that a statute deals with major problems that it
should be read to delegate all major powers for which there
may be a “colorable textual basis.” West Virginia, 597 U. S.,
at 722. It is in precisely such cases that we should be alert
to claims that sweeping delegations—particularly delega-
tions of core congressional powers—“lurk[]” in “ambiguous
statutory text.” Id., at 723 (internal quotation marks omit-
ted). There is no major questions exception to the major
questions doctrine.

Accordingly, the President must “point to clear congres-
sional authorization” to justify his extraordinary assertion
of the power to impose tariffs. Nebraska, 600 U. S., at 506
(internal quotation marks omitted). He cannot.
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B

To begin, IEEPA authorizes the President to “investigate,
block during the pendency of an investigation, regulate, di-
rect and compel, nullify, void, prevent or prohibit . . . impor-
tation or exportation.” 50 U. S. C. §1702(a)(1)(B). Absent
from this lengthy list of powers is any mention of tariffs or
duties. That omission is notable in light of the significant
but specific powers Congress did go to the trouble of nam-
ing. It stands to reason that had Congress intended to con-
vey the distinct and extraordinary power to impose tariffs,
it would have done so expressly—as it consistently has in
other tariff statutes. See supra, at 8; accord, post, at 11, 26—
27 (opinion of KAVANAUGH, J.).

The power to “regulate . . . importation” does not fill that
void. “Regulate,” as that term is ordinarily used, means to
“fix, establish, or control; to adjust by rule, method, or es-
tablished mode; to direct by rule or restriction; to subject to
governing principles or laws.” Black’s Law Dictionary 1156
(5th ed. 1979); see also Ysleta del Sur Pueblo v. Texas, 596
U. S. 685, 697 (2022). This definition captures much of
what a government does on a day-to-day basis. Indeed, if
“regulate” is as broad as the principal dissent suggests,
post, at 10—11, then the other eight verbs in §1702(a)(1)(B)
are simply wasted ink. But the facial breadth of “regulate”
places in stark relief what the term is not usually thought
to include: taxation. The U. S. Code is replete with statutes
granting the Executive the authority to “regulate” someone
or something. Yet the Government cannot identify any
statute in which the power to regulate includes the power
to tax. The Government concedes, for example, that the Se-
curities and Exchange Commission cannot tax the trading
of securities, even though it is expressly authorized to “reg-
ulate the trading of . . . securities.” 15 U. S. C. §78i(h)(1);
see Brief for Federal Parties 31-32. We are therefore skep-
tical that in IEEPA—and IEEPA alone—Congress hid a
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delegation of its birth-right power to tax within the quotid-
ian power to “regulate.”
Taxes, to be sure, may accomplish regulatory ends. See
Sonzinsky, 300 U. S., at 513; Gibbons, 9 Wheat., at 201—
202. But it does not follow that the power to regulate some-
thing includes the power to tax it as a means of regulation.
Congressional practice suggests as much. When Congress
addresses both the power to regulate and the power to tax,
it does so separately and expressly. See, e.g., 16 U. S. C.
§460bbb—9(a) (distinguishing between the power to “tax
persons, franchise, or private property” on lands and the
power “to regulate the private lands”); 2 U.S.C.
§622(8)(B)(1) (“government-sponsored enterprise” does not
have the “power to tax or to regulate interstate commerce”).
That is unsurprising, as the “power to regulate commerce”
is “entirely distinct from the right to levy taxes.” Gibbons,
9 Wheat., at 201. That Congress did not grant those au-
thorities separately here is strong evidence that “regulate”
in IEEPA does not include taxation.

A contrary reading would render IEEPA partly unconsti-
tutional. IEEPA authorizes the President to “regulate . . .
importation or exportation.” 50 U. S. C. §1702(a)(1)(B) (em-
phasis added). Taxing exports, however, is expressly for-
bidden by the Constitution. Art. I, §9, cl. 5.

The “neighboring words” with which “regulate” “is asso-
ciated” also suggest that Congress did not intend for “regu-
late” to include the revenue-raising power. United States v.
Williams, 553 U. S. 285, 294 (2008). “Regulate” is one of
nine verbs listed in §1702(a)(1)(B). Each authorizes a dis-
tinct action a President might take in sanctioning foreign
actors or controlling domestic actors engaged in foreign
commerce—Dblocking imports, for example, or prohibiting
transactions. Presidential practice under IEEPA demon-
strates as much. See CRS, Casey, International Emergency
Economic Powers Act, at 79—106 (Table A-3); see, e.g., Exec.
Order No. 13194, 3 CFR 741 (2001 Comp.) (blocking
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importation of diamonds from insurgent regime in Sierra
Leone); Exec. Order No. 12947, 3 CFR 319 (1995 Comp.)
(prohibiting transactions with those “who threaten to dis-
rupt the Middle East peace process”). None of IEEPA’s au-
thorities includes the distinct and extraordinary power to
raise revenue. And the fact that no President has ever
found such power in IEEPA is strong evidence that it does
not exist. See supra, at 10; FTCv. Bunte Brothers, Inc., 312
U. S. 349, 351-352 (1941).

We do not attempt to set forth the metes and bounds of
the President’s authority to “regulate . . . importation” un-
der IEEPA. That “interpretive question” is “not at issue” in
this case, and any answer would be “plain dicta.” West Vir-
ginia, 597 U. S., at 734-735, and n. 5. Our task today is to
decide only whether the power to “regulate . . . importa-
tion,” as granted to the President in IEEPA, embraces the
power to impose tariffs. It does not.*

The Government, echoed point-for-point by the principal
dissent, marshals several arguments in response. First, it
contends that IEEPA confers the power to impose tariffs be-
cause early commentators and this Court’s cases discuss
tariffs in the context of the Constitution’s Commerce
Clause. See Brief for Federal Parties 24-25; post, at 12—13
(opinion of KAVANAUGH, J.). But that answers the wrong
question. The question is not, as the Government would
have it, whether tariffs can ever be a means of regulating
commerce. It is instead whether Congress, when conferring
the power to “regulate . . . importation,” gave the President
the power to impose tariffs at his sole discretion. And

4The principal dissent surmises that the President could impose “most
if not all” of the tariffs at issue under statutes other than IEEPA. Post,
at 62 (opinion of KAVANAUGH, J.). The cited statutes contain various com-
binations of procedural prerequisites, required agency determinations,
and limits on the duration, amount, and scope of the tariffs they author-
ize. See supra, at 8-9; post, at 62—63. We do not speculate on hypothet-
ical cases not before us.
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Congress’s pattern of usage is most relevant to answering
that question. That pattern is plain: When Congress grants
the power to impose tariffs, it does so clearly and with care-
ful constraints. It did neither here.

The Government raises another contextual argument.
Because “regulate” “lies between” two “poles” in IEEPA—
“compel” on the affirmative end and “prohibit” on the nega-
tive end—the term naturally includes the “less extreme,
more flexible” tool of tariffs. Reply Brief 9 (internal quota-
tion marks omitted); see post, at 29-30 (opinion of
KAVANAUGH, J.) (making a greater-includes-the-lesser ar-
gument). But tariffs, as discussed above, are different in
kind, not degree, from the other authorities in IEEPA. Un-
like those authorities, tariffs operate directly on domestic
importers to raise revenue for the Treasury. See 19 U. S. C.
§1505(a); 19 CFR §141.1(b) (2025). Even though a tariff is,
in some sense, “less extreme” than an outright compulsion
or prohibition, it does not follow that tariffs lie on the spec-
trum between those poles. They are instead “very clear|[ly]

. a branch of the taxing power,” Gibbons, 9 Wheat., at
201, and fall outside the spectrum entirely.

Finding no support in the statute the President invoked,
the Government turns to one he did not: IEEPA’s predeces-
sor, TWEA. Ch. 106, 40 Stat. 411. In 1975, the Court of
Customs and Patent Appeals held that the authority to
“regulate . . . importation” in TWEA authorized President
Nixon to impose limited tariffs. United States v. Yoshida
Int’l, Inc., 526 F. 2d 560, 572, 577-578. When Congress en-
acted IEEPA two years later, the Government contends, it
conveyed that same authority (except without the limits).
See also post, at 14—17 (opinion of KAVANAUGH, J.).

This argument cannot bear the weight the Government
places on it. While this Court sometimes assumes that Con-
gress incorporates judicial definitions into legislation, we do
so “only when [the] term’s meaning was ‘well-settled” be-
fore the adoption. Kemp v. United States, 596 U. S. 528,
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539 (2022) (quoting Neder v. United States, 527 U. S. 1, 22
(1999)); see also United States v. Kwai Fun Wong, 575 U. S.
402, 412-415 (2015). A single, expressly limited opinion
from a specialized intermediate appellate court does not
clear that hurdle.> See BP p.l.c. v. Mayor and City Council
of Baltimore, 593 U. S. 230, 244 (2021). The tariff authority
asserted by President Nixon, moreover, was “far removed”
from TWEA’s “original purposes” of sanctioning foreign bel-
ligerents. Cohen, Fundamentals of U. S. Foreign Trade Pol-
icy, at 178-179. We are therefore skeptical that Congress
enacted IEEPA with an eye toward granting that novel
power.

The Government has another historical argument based
on this Court’s wartime precedents. See generally Brief for
Professor Aditya Bamzai as Amicus Curiae; Reply Brief 9—
11, 18. According to the Government, those precedents
acknowledge an inherent Presidential power to impose tar-
iffs during armed conflict. And, the argument goes, Con-
gress in TWEA, and then in IEEPA, codified those prece-
dents. But this argument fails at both steps. Insofar as the
Government relies on our wartime cases themselves, they
are facially inapposite. Regardless of what they might
mean for the President’s inherent wartime authority, all

5The Government, citing the IEEPA House Committee Report, con-
tends that Congress “indisputably knew of ” Yoshida’s interpretation of
TWEA. Brief for Federal Parties 26; see also post, at 15-16, and n. 11
(opinion of KAVANAUGH, J.). But even taking the Report at face value, it
hardly helps the Government. The Report explains that “[s]Juccessive
Presidents have seized upon the open-endedness of [TWEA] section 5(b)
to turn that section, through usage, into something quite different from
what was envisioned in 1917.” H. R. Rep. No. 95-459, pp. 8-9 (1977);
accord, S. Cohen, R. Blecker, & P. Whitney, Fundamentals of U. S. For-
eign Trade Policy 178-179 (2d ed. 2003). That is not exactly a stamp of
approval on the action Yoshida guardedly endorsed. And in any event,
the Government’s “knew of ” standard falls well short of the “broad and
unquestioned” “judicial consensus” we have required to conclude that
Congress incorporated a judicial definition into a statutory term. Jama
v. Immigration and Customs Enforcement, 543 U. S. 335, 349 (2005).
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agree that the President has no inherent peacetime author-
ity to impose tariffs.

Nor are we persuaded that the dots connect from our war-
time precedents, through multiple iterations of TWEA, to
IEEPA, such that IEEPA should be interpreted to grant the
President an expansive peacetime tariff power. This argu-
ment relies extensively on a series of inferences drawn from
scant legislative history. Such an attenuated chain cannot
support—much less “clearly” support—a reading of IEEPA
that includes the distinct power to impose tariffs. Alabama
Assn., 594 U. S., at 764.

Turning to this Court’s precedents, the Government first
relies on Federal Energy Administration v. Algonquin SNG,
Inc., 426 U. S. 548 (1976). There, we held that Section
232(b) of the Trade Expansion Act of 1962, which allows the
President to “adjust the imports” of particular goods to pro-
tect national security, includes the power to impose “license
fees.” Id., at 561. But that holding bears little on the mean-
ing of IEEPA. As a textual matter, Section 232(b) author-
izes the President not only to “adjust . . . imports,” but (as
the Government emphasized in Algonquin) to “take such ac-
tion . . . as he deems necessary” to adjust the imports of a
good. Brief for Petitioners 26 (emphasis in original) and Tr.
of Oral Arg. 6-7, in Federal Energy Administration v. Al-
gonquin SNG, Inc., 0. T. 1975, No. 75-382. IEEPA does not
contain such sweeping, discretion-conferring language. As
for context, Section 232(a) states that “[n]o action shall be
taken” to “decrease or eliminate” an existing “duty or other
import restriction” if doing so would threaten national se-
curity. 19 U. S. C. §1862(a) (1970 ed.). This explicit refer-
ence to duties preceding Section 232(b) renders it natural
for Section 232(b) itself to authorize duties. Thus, we de-
cline to extend Algonquin’s expressly “limited” holding any
further. 426 U. S., at 571.

Finally, the Government invokes Dames & Moore v. Re-
gan, 453 U. S. 654 (1981), but that case offers no support.
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Dames & Moore was exceedingly narrow,® did not address
the President’s power to “regulate,” and did not involve tar-
iffs at all. If anything, that case highlights the importance
of close attention to IEEPA’s text. “The terms of . . .
IEEPA,” we held, “do not authorize” the suspension of
claims. Id., at 675. So too here; the terms of IEEPA do not
authorize tariffs.

III

The President asserts the extraordinary power to unilat-
erally impose tariffs of unlimited amount, duration, and
scope. In light of the breadth, history, and constitutional
context of that asserted authority, he must identify clear
congressional authorization to exercise it.

IEEPA’s grant of authority to “regulate . . . importation”
falls short. IEEPA contains no reference to tariffs or duties.
The Government points to no statute in which Congress
used the word “regulate” to authorize taxation. And until
now no President has read IEEPA to confer such power.

We claim no special competence in matters of economics
or foreign affairs. We claim only, as we must, the limited
role assigned to us by Article III of the Constitution. Ful-
filling that role, we hold that IEEPA does not authorize the
President to impose tariffs.

6 See, e.g., 453 U. S., at 660 (“We are confined to a resolution of the
dispute presented to us”); ibid. (We are “acutely aware of the necessity
to rest decision on the narrowest possible ground capable of deciding the
case”); id., at 661 (“We attempt to lay down no general ‘guidelines’ cover-
ing other situations not involved here, and attempt to confine the opinion
only to the very questions necessary to decision of the case”); ibid. (“[T]he
decisions of the Court in this area have been rare, episodic, and afford
little precedential value for subsequent cases”); id., at 688 (“[W]e re-em-
phasize the narrowness of our decision”). This is not quite “no, no, a
thousand times no,” but should have sufficed to dissuade the principal
dissent from invoking the case, see post, at 55-56, with respect to the
quite distinct legal and factual issues present here.
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The judgment of the United States Court of Appeals for
the Federal Circuit in case No. 25-250 is affirmed. The
judgment of the United States District Court for the Dis-
trict of Columbia in case No. 24-1287 is vacated, and the
case is remanded with instructions to dismiss for lack of ju-
risdiction.

It is so ordered.
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JUSTICE GORSUCH, concurring.

The President claims that Congress delegated to him an
extraordinary power in the International Emergency Eco-
nomic Powers Act IEEPA)—the power to impose tariffs on
practically any products he wants, from any countries he
chooses, in any amounts he selects. Applying the major
questions doctrine, the principal opinion rejects that argu-
ment. I join in full. The Constitution lodges the Nation’s
lawmaking powers in Congress alone, and the major ques-
tions doctrine safeguards that assignment against execu-
tive encroachment. Under the doctrine’s terms, the Presi-
dent must identify clear statutory authority for the
extraordinary delegated power he claims. And, as the prin-
cipal opinion explains, that is a standard he cannot meet.



2 LEARNING RESOURCES, INC. v. TRUMP

GORSUCH, dJ., concurring

Whatever else might be said about Congress’s work in
IEEPA, it did not clearly surrender to the President the
sweeping tariff power he seeks to wield.

Not everyone sees it this way. Past critics of the major
questions doctrine do not object to its application in this
case, and they even join much of today’s principal opinion.
But, they insist, they can reach the same result by employ-
ing only routine tools of statutory interpretation. Post, at 1
(KAGAN, J., joined by SOTOMAYOR and JACKSON, JdJ., con-
curring in part and concurring in judgment). Meanwhile,
one colleague who joins the principal opinion in full sug-
gests the major questions doctrine is nothing more than
routine statutory interpretation. Post, at 1 (BARRETT, J.,
concurring). Still others who have joined major questions
decisions in the past dissent from today’s application of the
doctrine. Post, at 1 (KAVANAUGH, J., joined by THOMAS and
ALITO, JJ., dissenting). Finally, seeking to sidestep the ma-
jor questions doctrine altogether, one colleague submits
that Congress may hand over to the President most of its
powers, including the tariff power, without limit. Post, at
1-2 (THOMAS, J., dissenting). It is an interesting turn of
events. Each camp warrants a visit.

I

Start with the critics. In the past, they have criticized
the major questions doctrine for two main reasons. The doc-
trine, they have suggested, is a novelty without basis in
law. West Virginia v. EPA, 597 U. S. 697, 779 (2022)
(KAGAN, dJ., joined by, inter alios, SOTOMAYOR, J., dissent-
ing) (calling the doctrine a “special cano[n]” that has “mag-
ically appear[ed]”). And, they have argued, the doctrine is
rooted in an “anti-administrative-state stance” that pre-
vents Congress from employing executive agency officials to
“d[o] important work.” Id., at 780. Today, the critics pro-
ceed differently. They join a section of the principal opinion
that applies the major questions doctrine. Ante, at 14—20.
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And rather than critique the doctrine, they say only that it
1s “unnecessary” in this case “because ordinary principles of
statutory interpretation lead to the same result.” Post, at
2—3 (opinion of KAGAN, J.).

A

Unpack that last claim first. My concurring colleagues
contend that, as a matter of “straight-up statutory construc-
tion,” IEEPA does not grant the President the power to im-
pose tariffs. Post, at 7. In doing so, they make thoughtful
points about the statute’s text and context. But their ap-
proach today is difficult to square with how they have in-
terpreted other statutes. Dissenting in past major ques-
tions cases, they have argued that broad statutory language
granting powers to executive officials should be read for all
it is worth. Yet, now, when it comes to IEEPA’s similarly
broad language granting powers to the President, they take
a more constrained approach.

Consider some examples of how they have proceeded in
the past. Dissenting in National Federation of Independent
Business v. OSHA, 595 U. S. 109 (2022) (per curiam)
(NFIB), two of my concurring colleagues confronted a stat-
ute charging the Occupational Safety and Health Admin-
istration with promoting “safe and healthful working con-
ditions.” Id., at 127, 132 (joint opinion of Breyer,
SOTOMAYOR, and KAGAN, JdJ.) (internal quotation marks
omitted). They read that language as authorizing the
agency to impose a vaccine mandate on 84 million Ameri-
cans. Id., at 132; id., at 120 (per curiam). In support of
their reading, my colleagues stressed the statute’s “expan-
sive language,” another provision authorizing the agency to
issue temporary “emergency standards,” and “the scope of
the crisis” the agency was trying to address. Id., at 132, 135
(joint dissent) (internal quotation marks omitted).

Dissenting in Alabama Assn. of Realtors v. Department of
Health and Human Servs., 594 U.S. 758 (2021)
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(per curiam), my colleagues addressed a statute permitting
the Centers for Disease Control and Prevention to issue reg-
ulations “necessary to prevent the . .. transmission . . . of
communicable diseases.” Id., at 768 (opinion of Breyer, J.,
joined by SOTOMAYOR and KAGAN, JJ.) (internal quotation
marks omitted). As they saw it, those terms granted the
agency the power to regulate landlord-tenant relations na-
tionwide during COVID-19. Ibid. In reaching this conclu-
sion, my colleagues again highlighted the statute’s “broad”
language and suggested that it permitted the agency to im-
pose even “greater restrictions” than the ones at issue in the
case. Id., at 769.

Dissenting in West Virginia, my colleagues faced a stat-
ute allowing the Environmental Protection Agency to en-
sure power plants employ the “best system of emission re-
duction.” 597 U. S., at 758 (opinion of KAGAN, J.) (internal
quotation marks omitted). They read that provision as au-
thorizing the agency to effectively close many power plants
and transform the electricity industry from coast to coast.
See id., at 754-755. In support, they once more argued that
the statutory language was “broad” and “expansive,” with
“no ifs, ands, or buts.” Id., at 756—758. They stressed, too,
that the relevant statutory terms appeared in “major legis-
lation” intended to address “big problems,” and that the
statute authorized actions in the agency’s “traditional lane”
or “wheelhouse.” Id., at 756757, 765.

Finally, dissenting in Biden v. Nebraska, 600 U. S. 477
(2023), my colleagues took up a statute permitting the Sec-
retary of Education to “waive or modify any statutory or
regulatory provision applying to [a federal] student-loan
program” during a national emergency. Id., at 533 (opinion
of KAGAN, J., joined by SOTOMAYOR and JACKSON, JdJ.) (in-
ternal quotation marks omitted). They said that language
allowed the Secretary to cancel $430 billion in federal stu-
dent-loan debt because of COVID-19. See ibid.; id., at 501
(majority opinion). Once again, they argued that the
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statutory terms were “broad,” “expansive,” “capacious,” and
designed to afford the Secretary a “poten[t]” power to re-
spond to “national emergencies” that were “major in scope.”
Id., at 533-542 (KAGAN, J., dissenting).

Now compare all that to how my colleagues proceed here.
This case, they say, is “nearly the opposite.” Post, at 3.
While straight-up statutory interpretation granted execu-
tive officials all the power they sought in all those other
cases, my colleagues insist this one is different because
IEEPA simply does not “give the President the power he
wants.” Ibid.

That’s a striking turn given the statutory terms before
us. When the President declares a national emergency “to
deal with any unusual and extraordinary threat . . . to the
national security, foreign policy, or economy of the United
States,” 50 U. S. C. §1701(a), IEEPA permits him to “regu-
late . . . importation . . . of . . . any property in which any
foreign country or a national thereof has any interest,”
§1702(a)(1)(B). Surely, the authority granted here is
“broad” and “expansive.” See West Virginia, 597 U. S., at
758-759 (KAGAN, dJ., dissenting). It has “no ifs, ands, or
buts” either. Id., at 756. As a matter of ordinary meaning,
the term “regulate” means to “fix, establish or control,” “ad-
just by rule, method, or established mode,” “direct by rule
or restriction,” or “subject to governing principles or laws.”
Black’s Law Dictionary 1156 (5th ed. 1979); see also post, at
4. And tariffs do just that—they fix rules that control, ad-
just, or govern imports of “property in which any foreign
country or a national thereof has any interest.”
§1702(a)(1)(B).

Without question IEEPA is also “major legislation” de-
signed to address “big problems” and “crises,” West Vir-
ginia, 597 U. S., at 754, 756-758 (KAGAN, dJ., dissenting)
(internal quotation marks omitted), along with “emergen-
cies” that are “major in scope,” Nebraska, 600 U. S., at 542
(KAGAN, J., dissenting). By its terms, the statute applies
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only during declared national emergencies involving
“threat[s]” to the “national security, foreign policy, or econ-
omy of the United States.” §1701(a). And it tasks the Pres-
ident personally with responding to those emergencies, a
responsibility surely more in his “lane” or “wheelhouse”
than that of any other executive official. See West Virginia,
597 U. S., at 765 (KAGAN, J., dissenting). Notably, too,
IEEPA grants the President the power to impose even
“greater restrictions” than tariffs, Alabama Assn. of Real-
tors, 594 U. S., at 769 (Breyer, J., dissenting), because the
statute also permits him to “nullify,” “prevent,” and “void”
imports, §1702(a)(1)(B); see also Nebraska, 600 U. S., at 539
(KAGAN, J., dissenting).

Why do my concurring colleagues read IEEPA so much
more narrowly than they have other broad statutory terms
found in other major legislation addressing other emergen-
cies? They say contextual clues justify a narrowing con-
struction here. See post, at 3—7. But what the concurrence
calls “context” looks remarkably like the major questions
doctrine’s rule that, when executive branch officials claim
Congress has granted them an extraordinary power, they
must identify clear statutory authority for it. See ante, at
13 (reciting the rule).

Take some examples. The concurrence points to the “un-
paralleled authority” the President asserts “to impose a tar-
iff of any amount, for any time, on only his own say-so.”
Post, at 6. In other words, the President claims an
“[e]xtraordinary” power. West Virginia, 597 U. S., at 723
(majority opinion). The concurrence observes that no “Pres-
ident until now understood IEEPA to authorize imposing
tariffs.” Post, at 6. In other words, the power is an “unher-
alded” one. West Virginia, 597 U. S., at 722 (internal quo-
tation marks omitted). Along the way, the concurrence also
adds “a modicum of common sense about how Congress typ-
ically delegates” and “consideration of whether Congress
ever has before, or likely would, delegate the power the
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Executive asserts.” Post, at 2 (internal quotation marks
omitted). In other words, the statutory text must be read
in light of “separation of powers principles.” West Virginia,
597 U. S., at 723.

Having borrowed all those concepts from the major ques-
tions doctrine, the concurrence then turns to the key statu-
tory terms before us—“regulate . . . importation”—and ob-
serves that they “sa[y] nothing” (at least not expressly)
“about imposing tariffs.” Post, at 3. And why 1s that fatal
to the President’s case? Because the President is attempt-
ing to exercise the “core congressional power” over taxes
and tariffs, a power Article I of the Constitution vests in
Congress alone. Post, at 5 (quoting ante, at 8); see also West
Virginia, 597 U. S., at 737 (GORSUCH, J., concurring) (ex-
plaining that the major questions doctrine “protect[s] the
Constitution’s separation of powers,” and particularly Arti-
cle I, which vests “all federal legislative . . . [plowersin. ..
Congress” (internal quotation marks and alteration omit-
ted)).

If my colleagues all but apply the major questions doc-
trine today, maybe they are simply recognizing what they
have in other separation of powers cases involving the del-
egation of legislative power: that “[t|he guidance needed is
greater” when the executive branch seeks to take “action[s]
[that] will affect the entire national economy.” FCCv. Con-
sumers’ Research, 606 U. S. 656, 673 (2025) (opinion for the
Court by KAGAN, J.) (internal quotation marks omitted). Or
maybe my colleagues believe the power the President as-
serts here outstrips even those powers executive officials
asserted in our past major questions cases. But whatever
the case, my concurring colleagues’ course today suggests
that skeptics owe the major questions doctrine a second
look.

All of which leads me to take up the challenges they have
posed to it in the past. Is the doctrine really some “special
cano[n]” that has only recently “magically appear[ed]”?
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West Virginia, 597 U. S., at 779 (KAGAN, J., dissenting).
And is it really grounded in an “anti-administrative-state
stance” that prevents Congress from using executive
branch officials to perform “important work”? Id., at 780.

B

The major questions doctrine teaches that, to sustain a
claim that Congress has granted them an extraordinary
power, executive officials must identify clear authority for
that power. Far from a novelty, much the same principle
has long applied to those who claim extraordinary dele-
gated authority, whether in private or public law.

1

Examples stretch across many fields. Consider first the
common law of corporations. In early modern England, cor-
porations could be formed only with “an explicit, ex ante
and direct authorization.” R. Harris, Industrializing Eng-
lish Law: Entrepreneurship and Business Organization,
1720-1844, p. 17 (2000). That authorization could be given
by the Crown, an Act of Parliament, or a combination of the
two. Ibid.; see also id., at 19. Some of these corporations
exercised regulatory functions not unlike those performed
by modern administrative agencies. M. Bilder, The Corpo-
rate Origins of Judicial Review, 116 Yale L. J. 502, 516—
517, 519-520 (2006). Indeed, the “[i]nitial settlements in
Virginia and Massachusetts Bay, among others, were struc-
tured as corporations.” Id., at 535.

English law treated these corporations as having author-
ity to issue bylaws. But that authority was subject to re-
strictions, one of which was that corporations could not reg-
ulate on major subjects without express authorization.
Take Kirk v. Nowill, 1 T. R. 118, 99 Eng. Rep. 1006 (K. B.
1786). That case involved the Company of Cutlers, a corpo-
ration for makers of knives and other cutlery. See id., at
118-119, 99 Eng. Rep., at 1006. An Act of Parliament gave



Cite as: 607 U. S. (2026) 9

GORSUCH, J., concurring

the company broad authority to regulate its members. Id.,
at 118-121, 99 Eng. Rep., at 1006-1007. The company used
that authority to adopt a bylaw allowing its officials to enter
its members’ “workshops and warehouses” and search for
“deceitful and unworkmanly” cutlery. Id., at 121-122, 99
Eng. Rep., at 1007. After the company seized supposedly
unworkmanly forks, the aggrieved owner challenged the
company’s actions in court, arguing that the bylaw under
which it acted was “bad in point of law” because the power
to incur a forfeiture was not “expressly given to [the com-
pany] by Act of Parliament.” Id., at 118, 122—-123, 99 Eng.
Rep., at 1008. Applying a clear-statement rule, the King’s
Bench declared the bylaw, and therefore the seizure, un-
lawful. Lord Mansfield explained that the “power of mak-
ing bye-laws to incur a forfeiture” was an “extraordinary
power” over and above the default powers of corporations
“created by charter.” Id., at 124, 99 Eng. Rep., at 1009. For
this reason, the power needed to be “expressly given” by the
company’s progenitor, Parliament. Ibid. Since no such
power had been clearly conferred, the seizure was unlawful.
See ibid.

The same principle applied in American law. In In re
Election of Directors of Long Island R. Co., 19 Wend. 37, 40
(N. Y. Sup. Ct. 1837), a New York court addressed a case
involving 2,700 shares of stock in the Long Island Railroad
Company that the company had declared forfeited. Ibid.
All agreed that the company had broad power to regulate
its shares. See id., at 41-42. Still, the court called the for-
feiture an “extraordinary penalty,” and held that no such
power had been “expressly conferred” on the corporation by
its charter. Ibid. In fact, the court borrowed the clear-
statement rule from Nowill: If “extraordinary authority . . .
1s intended to be given, it must be by express words to that
effect.” Id., at 43 (describing Nowill in detail).

The court in Ex parte Burnett, 30 Ala. 461 (1857), pro-
ceeded similarly. That case involved the incorporated town
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of Cahaba, Alabama. See id., at 464. The town set the price
of a liquor license at $1,000, fined James Burnett for failing
to obtain one, and eventually imprisoned him for not paying
the fine. See ibid. Burnett sought a writ of habeas corpus
and argued that Cahaba had acted beyond the scope of its
corporate authority. Ibid.

Without a clear-statement rule, Burnett’s argument
would have stood little chance. That’s because the town’s
charter granted it the authority “to make and establish all
such rules, by-laws, and ordinances, respecting the streets,
markets, buildings, . . . and police of said town, that shall
appear to them requisite and necessary for the security,
welfare, and convenience of said town, or for preserving
health, peace, order, and good government within the
same.” Id., at 467 (internal quotation marks omitted). The
charter even specifically gave the town the “privileg[e] of
granting licenses for retailing of spirituous and other lig-
uors.” Ibid. (internal quotation marks omitted). Semanti-
cally, the town’s power was broad indeed and encompassed
liquor licensing. But the court sided with Burnett anyway.
Reasoning that the town’s exorbitant licensing fee effec-
tively banned the sale of liquor, the court held that Cahaba
did not enjoy such extraordinary “prohibitory” power be-
cause it was “not authorized by any express grant of power”
in the town’s charter. Id., at 469; see also id., at 466.

These cases are not outliers. Treatises confirm that the
extraordinary power principle was fundamental to munici-
pal corporations. A statute could “not by implication invest
[a] body with any extraordinary authority.” J. Willcock,
The Law of Municipal Corporations 4226, p. 99 (1827). Ex-
traordinary powers required “express words to that effect.”
Ibid. And “[a]ny fair, reasonable doubt concerning the ex-
istence of power [was] resolved by the courts against the
corporation, and the power [was] denied.” 1 dJ. Dillon, Com-
mentaries on the Law of Municipal Corporations 145 (4th
ed. 1890).
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The takeaway is simple enough. Early corporations often
functioned much like today’s executive branch, exercising
delegated regulatory authority. And, when interpreting the
scope of that authority, the common law had a clear-state-
ment rule that looked strikingly like the major questions
doctrine.

Historically, a similar precept applied in agency law. As
the leading early American treatise put it, instruments con-
ferring powers of attorney were “ordinarily subjected to a
strict interpretation.” J. Story, Commentaries on the Law
of Agency 80-81 (2d ed. 1844). So, for example, in Attwood
v. Munnings, 7 Barn. & Cress. 278, 108 Eng. Rep. 727 (K.
B. 1827), a principal had delegated broad power to an agent
to act “generally for him and in his name,” including in all
things “as should be requisite, expedient, and advisable to
be done in . . . his affairs and concerns, and as he might or
could do if personally acting therein.” Id., at 279-280, 108
Eng. Rep., at 728 (internal quotation marks omitted). The
agent then accepted certain debts on behalf of the principal.
Id., at 280, 108 Eng. Rep., at 728. The question for the court
was whether this action was within the scope of the agent’s
authority. Id., at 281, 108 Eng. Rep., at 728. The court said
no. Powers of attorney are “instruments to be construed
strictly.” Id., at 283, 108 Eng. Rep., at 729. And the power
of attorney contained “no express power” to accept debts, so
no such power had been given. Ibid.

Other examples abound. A power to sell casks of whiskey
did not include the “unusual and extraordinary” power to
offer a warranty against future seizures of the casks, unless
granted by “express authority.” Palmer v. Hatch, 46 Mo.
585, 587 (1870). Under a power of attorney, authority to
enter contracts for a principal was subject to “strict inter-
pretation” and generally did not authorize “contracts of an
extraordinary character” outside those “connected with [the
principal’s] ordinary business.” Reynolds v. Rowley, 4 La.
Ann. 396, 398-399 (1849). And a power to manage a mine
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did not authorize an agent to borrow money for the mine’s
operations on the principal’s credit because there was no
“express authority” for such a departure from the “usual
manner” of running a mine. Hawtayne v. Bourne, 7T M. &
W. 595, 599, 151 Eng. Rep. 905, 906 (Ex. 1841). This was
true even “in cases of necessity,” id., at 599, 151 Eng. Rep.,
at 907, where the manager borrowed funds to address an
“emergency suddenly arising,” id., at 600, 151 Eng. Rep., at
907.

Much the same principle applied to executive officials.
Often, “[t]he legality of an executive action depended on the
relationship between the size of the asserted power and the
clarity of the underlying legal authority.” T. Arvind & C.
Burset, Partisan Legal Traditions in the Age of Camden
and Mansfield, 44 Oxford J. Legal Studies 376, 388 (2024).
Entick v. Carrington, 19 How. St. Tr. 1029 (C. P. 1765), of-
fers an illustration. There, as part of an investigation for
seditious libel, the English Secretary of State claimed au-
thority to issue a warrant for the seizure of an author’s pa-
pers. Lord Camden declared the seizure unlawful, reason-
ing that power asserted by the executive “ought to be as
clear as it is extensive.” T. Arvind & C. Burset, A New Re-
port of Entick v. Carrington (1765), 110 Ky. L. J. 265, 324
(2022) (Arvind & Burset). Or, as another reporter described
Camden’s decision, “one should naturally expect that the
law to warrant [the exercise of power] should be clear in
proportion as the power is exorbitant.” 19 How. St. Tr., at
1065-1066. The seizure represented an extraordinary ex-
ercise of power, Lord Camden found, and no legal authority
clearly authorized it. See Arvind & Burset 324. Accord-
ingly, the warrant was unlawful and the seizure could not
stand. Id., at 332.

2

Perhaps unsurprisingly given this history, American
courts applied the extraordinary power principle when
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Congress and the States started delegating new regulatory
powers to executive agencies in the late 19th century. Take
railroad commissions. After the Civil War, governments
worried about the increasing power of railroad companies
responded by creating new agencies and imbuing them with
broad regulatory authority. These bodies were among the
first modern administrative agencies. See West Virginia,
597 U. S., at 740 (GORSUCH, J., concurring). And when they
claimed some extraordinary delegated power, both state
and federal courts enforced a clear-statement rule. See,
e.g., Siler v. Louisville & Nashville R. Co., 213 U. S. 175,
193-194 (1909) (declaring, in the course of interpreting a
state statute, that an “enormous power” “must be conferred
in plain language” “free from doubt”); Board of R. Comm’rs
of Ore. v. Oregon R. & Navigation Co., 17 Ore. 65, 77, 19 P.
702, 707-708 (1888) (When an agency exercises “powers
delegated to [it] by the legislature” to carry out “important
functions,” the text must “define and specify the authority
given it so clearly that no doubt can reasonably arise”); ICC
v. Cincinnati, N. O. & T. P. R. Co., 167 U. S. 479, 505 (1897)

(holding a delegation of legislative power of “supreme deli-
cacy and importance” must be “clear and direct”); Gulf &
Ship Island R. Co. v. Railroad Comm’n, 94 Miss. 124, 134—
135, 49 So. 118 (1908) (“It is universally held that a railroad
commission . . . must be able to point to its grant of power

... 1n clear and express terms, and nothing will be had by
inference”).

The railroad commissions may have been the first, but
they were not the last. Whether executive officials claimed
the power to criminally punish noncompliance with regula-
tions, force employers to retain employees regardless of
their unlawful conduct, or regulate intrastate candy sales,
this Court held them to much the same standard. Because
their claimed powers were so substantial, executive officials
had to identify a “distinc[t]” authority for them, United
States v. Eaton, 144 U.S. 677, 688 (1892), a “clear
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legislative basis,” United States v. George, 228 U. S. 14, 22
(1913), a “definite and unmistakable expression,” NLRB v.
Fansteel Metallurgical Corp., 306 U. S. 240, 255 (1939), or
a “clea[r] mandate,” FTC v. Bunte Brothers, Inc., 312 U. S.
349, 351, 355 (1941). Cf. Industrial Union Dept., AFL-CIO
v. American Petroleum Institute, 448 U. S. 607, 645 (1980)
(plurality opinion) (“In the absence of a clear mandate . . .
it is unreasonable to assume that Congress intended to give
the Secretary [of Labor] the unprecedented power over
American industry” he claimed).

It is no mystery why the Court proceeded this way when
interpreting legislative directions to the executive branch.
Article I of the Constitution vests all federal legislative
power in Congress, and Article II charges the executive
branch with seeing that Congress’s laws are faithfully exe-
cuted. In a very real sense, then, when it comes to legisla-
tive power, Congress is the principal and executive officials
are the agents. See generally G. Lawson & G. Seidman, “A
Great Power of Attorney”: Understanding the Fiduciary
Constitution (2017).

So what is the basis for the charge that the major ques-
tions doctrine represents some “magica[l]” innovation? See
West Virginia, 597 U. S., at 779 (KAGAN, J., dissenting).
Part of the answer may have to do with the fact that, in the
latter half of the 20th century, this Court began experi-
menting with a very different approach. The Court pushed
aside its long-held skepticism of claims to extraordinary
delegated powers and began affirmatively encouraging
them. Chevron deference is just one example of this phe-
nomenon, though a stark one. See Chevron U. S. A. Inc. v.
Natural Resources Defense Council, Inc., 467 U. S. 837
(1984). That case established a presumption that was
nearly the opposite of the major questions doctrine: When
Congress failed to speak clearly, courts put a thumb on the
scale in favor of delegated power. Id., at 843-844. Given
that development, the longstanding principles animating
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the major questions doctrine may have receded from view
for a time. After all, the two doctrines often applied in the
same places and counseled opposite results. But with Chev-
ron gone, so is the conflict. This Court’s application of the
major questions doctrine is not invention so much as return
to form.

C

Now turn to my concurring colleagues’ other charge: that
the major questions doctrine is premised on an “anti-admin-
istrative-state stance.” West Virginia, 597 U. S., at 780
(KAGAN, J., dissenting). It is important, they argue, to al-
low Congress to delegate expansive powers. Members of
Congress unfortunately “often don’t know enough—and
know they don’t know enough—to regulate sensibly on an
issue.” Id., at 781. Nor can Congress easily “anticipate
changing circumstances.” Ibid. For these reasons, Mem-
bers of Congress must rely on more adept and less con-
strained “people . . . found in agencies.” Ibid. Indeed, my
colleagues say, “administrative delegations . . . have helped
to build a modern Nation.” Id., at 782. And the major ques-
tions doctrine, they worry, could jeopardize all that “aston-
ish[ing] . .. progress.” Ibid.

This policy complaint, of course, is no reason to disregard
our precedents or longstanding legal principles. But, even
taken on its own terms, it is a bit perplexing. The major
questions doctrine is not “anti-administrative state.” It is
pro-Congress. Common-law courts understood that few
written instruments can anticipate every eventuality, and
that principals sometimes draft broad delegation language
to account for this. At the same time, courts appreciated
the corresponding risk that delegees could easily exploit
loose language in their commissions for their own benefit
and to the detriment of those they purported to serve. So
common-law courts often strictly construed delegated



16 LEARNING RESOURCES, INC. v. TRUMP

GORSUCH, dJ., concurring

powers, not because they were anti-delegee, but because
they were pro-principal.

The major questions doctrine performs a similar function.
Article I vests all federal legislative power in Congress. But
like any written instrument, federal legislation cannot an-
ticipate every eventuality, a point my concurring colleagues
have observed in the past. Id., at 781-782. And highly re-
sourceful members of the executive branch have strong in-
centives to exploit any doubt in Congress’s past work to as-
sume new power for themselves. The major questions
doctrine helps prevent that kind of exploitation. Our found-
ers understood that men are not angels, and we disregard
that insight at our peril when we allow the few (or the one)
to aggrandize their power based on loose or uncertain au-
thority. We delude ourselves, too, if we think that power
will accumulate safely and only in the hands of dispassion-
ate “people . . . found in agencies.” Id., at 781. Even if un-
elected agency officials were uniquely immune to the desire
for more power (an unserious assumption), they report to
elected Presidents who can claim no such modesty. See My-
ers v. United States, 272 U. S. 52 (1926).

Another feature of our separation of powers makes the
major questions doctrine especially salient. When a private
agent oversteps, a principal may fix that problem prospec-
tively by withdrawing the agent’s authority. Under our
Constitution, the remedy is not so simple. Once this Court
reads a doubtful statute as granting the executive branch a
given power, that power may prove almost impossible for
Congress to retrieve. Any President keen on his own au-
thority (and, again, what President isn’t?) will have a
strong incentive to veto legislation aimed at returning the
power to Congress. Perhaps Congress can use other tools,
including its appropriation authority, to influence how the
President exercises his new power. Maybe Congress can
sometimes even leverage those tools to induce the President
to withhold a veto. But retrieving a lost power is no easy
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business in our constitutional order. And without doctrines
like major questions, our system of separated powers and
checks-and-balances threatens to give way to the continual
and permanent accretion of power in the hands of one man.
That is no recipe for a republic.

This case offers an example of the problem. Article I
grants Congress, not the President, the power to impose
tariffs. Still, the President claims, Congress passed that
power on to him in IEEPA, permitting him to impose tariffs
on nearly any goods he wishes, in any amount he wishes,
based on emergencies he himself has declared. He insists,
as well, that his emergency declarations are unreviewable.
A ruling for him here, the President acknowledges, would
afford future Presidents the same latitude he asserts for
himself. See Tr. of Oral Arg. 69. So another President
might impose tariffs on gas-powered automobiles to re-
spond to climate change. Ibid. Or, really, on virtually any
imports for any emergency any President might perceive.
And all of these emergency declarations would be unreview-
able. Just ask yourself: What President would willingly
give up that kind of power?

I recognize the concerns about the major questions doc-
trine. But it is not so novel as some have supposed. And it
serves Article I values we all share. My concurring col-
leagues all but endorse it today. I hope past skeptics will
give it another look.

II

Turn now to the second camp. If some have criticized the
major questions doctrine, others have responded by seeking
to soften its blow. Though joining today’s principal opinion
holding that “clear” statutory authority is required to sus-
tain the exercise of an “extraordinary”’ power, ante, at 13,
20, JUSTICE BARRETT has suggested that the major ques-
tions doctrine might be reconceived. On her view, the doc-
trine need not be understood as a “substantive canon



18 LEARNING RESOURCES, INC. v. TRUMP

GORSUCH, dJ., concurring

designed to enforce Article I's Vesting Clause”—a “valule]
external to a statute.” Nebraska, 600 U. S., at 508, 510
(concurring opinion). Instead, the doctrine might be
thought of as a “commonsense principl[e] of communica-
tion” that counsels “skepticism” when executive officials
claim extraordinary powers derived from Congress. Id., at
514, 516; see also post, at 1—4 (concurring opinion).

It is a thoughtful effort, but I harbor doubts. For one
thing, there is no need to reconceive our doctrine; past crit-
ics all but apply the doctrine today and their previous criti-
cisms fall flat. See Part I, supra. For another, this gloss on
our major questions doctrine presents problems. Com-
monsense principles of communication do not explain many
of our major questions cases—this one included. And if
common sense really does go so far as to embrace a rule
counseling “skepticism” of claims by executive officials that
Congress has granted them extraordinary powers, that is
common sense in name only. The reason for such skepti-
cism must be Article I, a “substantive” source “external” to
any statute.

A

Introducing her view that “commonsense principles of
communication” can sometimes help resolve disputes over
the meaning of statutory terms, JUSTICE BARRETT points to
an old chestnut. Nebraska, 600 U. S., at 512, 514 (concur-
ring opinion). Suppose a legislature used the phrase “ who-
ever drew blood in the streets” in a criminal statute impos-
ing punishment. As a matter of “common sense,” JUSTICE
BARRETT says, it would “ ‘g[o] without saying’” that the law
doesn’t apply to a surgeon accessing a patient’s vein to save
his life. Ibid. That is because the phrase “drew blood” is
susceptible to two conventional idiomatic meanings: one
“applicable to violent encounters with man or beast” and
the other “to medical procedures,” A. Scalia & B. Garner,
Reading Law 357 (2012) (Scalia & Garner). And any
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ordinary person faced with that phrase in a penal law would
find it obvious which meaning applies. Ibid.; see also Ne-
braska, 600 U. S., at 512 (BARRETT, J., concurring).

The difficulty is, our major questions cases are different.
Often, little about them “goes without saying.”” Ibid. Take
FDA v. Brown & Williamson Tobacco Corp., 529 U. S. 120
(2000). There, the question was whether the FDA could
regulate tobacco products. Id., at 125. Looking only to com-
mon sense, the answer would have been yes. Congress au-
thorized the FDA to regulate “drugs,” which Congress de-
fined expressly and broadly as “ ‘articles (other than food)
intended to affect the structure or any function of the
body.” Id., at 126. As a matter of common sense, nicotine
qualifies as a “drug” based on this statutory definition, as it
might even as a matter of everyday speech. West Virginia,
597 U. S., at 721-722 (noting the “colorable textual basis”
for the executive branch’s interpretation in Brown & Wil-
liamson). Still, we held the FDA could not regulate tobacco
products. Brown & Williamson, 529 U. S., at 159-160.

Other cases follow suit. We have ruled that the term “air
pollutant” does not include greenhouse gases, even though
greenhouse gases pollute the air. Utility Air Regulatory
Group v. EPA, 573 U. S. 302, 316, 323—-324 (2014). We have
held that the phrase “[r]egulations . . . necessary to pre-
vent the . . . spread of communicable diseases™ does not in-
clude eviction moratoriums, even without questioning that
eviction moratoriums were necessary to prevent the spread
of COVID-19, a communicable disease. Alabama Assn. of
Realtors, 594 U. S., at 761, 764. And we have said that clos-
ing coal power plants is not the “ ‘best system of emission
reduction,” even while acknowledging that closing them
would reduce emissions. West Virginia, 597 U. S., at 721,
732-735.

None of these cases can be readily explained by “com-
monsense principles of communication.” Nebraska, 600
U. S., at 514 (BARRETT, J., concurring). None involved a
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phrase like “drew blood” susceptible to two conventional id-
lomatic meanings, one of which any English speaker faced
with the law at issue might quickly rule out. Quite the op-
posite; in each case the agency had a strong argument that
the statutory language, commonsensically read, granted
the power it claimed. Meanwhile, all our major questions
cases can be easily explained by reference to a rule requir-
ing the executive branch to identify clear statutory author-
ity when it claims Congress has granted it an extraordinary
power. And that is a “dice-loading” rule, plain and simple,
one designed to protect Article I, a “[s]ubstantive . . . valu[e]
external” to the statutory terms at hand. Id., at 508.
Common sense not only fails to explain many of our major
questions cases. It doesn’t explain even some of the cases
JUSTICE BARRETT has held up as examples of commonsense
cases. In Bond v. United States, 572 U. S. 844 (2014), for
example, the Court confronted a statute that defined
“chemical weapon” to include “ ‘any chemical which through
its chemical action on life processes can cause death, tem-
porary incapacitation or permanent harm to humans or an-
imals.” Id., at 851; see also Nebraska, 600 U. S., at 512—
513 (BARRETT, J., concurring) (discussing Bond). Despite
that broad definition, the Court held that “an arsenic-based
compound” didn’t fit the bill. Bond, 572 U. S., at 852, 866.
To reach that result, we did not use common sense alone.
How could we have? It hardly goes without saying that ar-
senic doesn’t qualify as a “chemical” which can cause “ ‘per-
manent harm to humans or animals.” Id., at 851; see also
id., at 867 (Scalia, J., concurring in judgment) (calling it
“beyond doubt” that the ordinary meaning of the relevant
statutory terms embraced the chemicals at issue). Instead,
we relied on a clear-statement rule grounded in the sub-
stance of the Constitution—namely, the federalism canon.
Id., at 860 (majority opinion) (“[W]e can insist on a clear
indication that Congress meant to reach purely local
crimes, before interpreting the statute’s expansive
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language in a way that intrudes on the police power of the
States”). So Bond may well be like our major questions
cases, but that is only because it applied a clear-statement
rule grounded in another substantive feature of the Consti-
tution.

Consider as well the babysitter hypothetical JUSTICE
BARRETT has posed. Imagine a parent of young children
who hands a babysitter a credit card and says, “[m]ake
sure the kids have fun.” Nebraska, 600 U. S., at 513 (con-
curring opinion). Now suppose the babysitter takes the
kids on a road trip to an amusement park, “where they
spend two days on rollercoasters and one night in a hotel.”
Ibid. “Was the babysitter’s trip consistent with the parent’s
instruction?” Ibid. JUSTICE BARRETT believes the answer
is likely “no” as a matter of common sense. See id., at 513—
514.

Really, though, unless one is to believe children do not
“have fun” on rollercoasters and at hotels, the babysitter
hypothetical can be explained only with reference to some
“external” and “substantive” norm. Id., at 508, 513. And,
in fact, just such a norm is baked into the babysitter hypo-
thetical—one we encountered in Part I-B, supra. The
babysitter is exercising authority the parents have dele-
gated to her. She is acting as their agent. As a result, one
might expect a clear statement from the parents before the
babysitter may do something extraordinary, like take the
kids on a road trip.

This substantive norm about delegated powers not only
lurks beneath the surface of the babysitter hypothetical, it
“‘loads the dice” against her. Nebraska, 600 U. S., at 510
(BARRETT, J., concurring). Doubtless, she would see it that
way. The babysitter would argue that a trip to an amuse-
ment park is “fun.” And she would be right under a com-
monsense understanding of the word. But because the
babysitter is exercising delegated authority, she cannot
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exercise such an extraordinary power without clear author-
ization for it.

Notice, too, the same outcome is no longer guaranteed
when we remove the delegated power feature. If one parent
leaves the children with the other parent, the trip to the
amusement park might well be fine. No other contextual
clues are needed. See id., at 516 (agreeing with this). So if
the answer to the babysitter hypothetical seems a matter of
common sense to many Americans, that is only because the
substantive norms associated with parental delegations to
babysitter agents are so deeply rooted in our society. Say
the same instruction were given to a babysitter in a com-
munity where children are raised collectively, like a kib-
butz. Same answer? Hardly obvious.?

B

To be sure, in places JUSTICE BARRETT concedes that her
gloss on the major questions doctrine requires resort to
something more than “common sense” instincts about what
would “ ‘g[o] without saying’ ” to an ordinary English
speaker. Nebraska, 600 U. S., at 512 (concurring opinion);
see also post, at 2. Sometimes, she suggests, common sense
doesn’t just help illuminate the “most natural” meaning of
an idiomatic term like “drew blood” based on its presence in
a penal law. 600 U. S., at 508. Sometimes, she says, “com-
monsense principles of communication” go much further.
Id., at 514. So much so that they wind up dictating a rule

1 Today, JUSTICE BARRETT protests that the foregoing discussion “takes
down a straw man.” Post, at 1 (concurring opinion). But it was JUSTICE
BARRETT who previously wrote that the major questions doctrine “grows
out of . . . commonsense principles of communication.” Biden v. Ne-
braska, 600 U. S. 477, 514 (2023) (same). And it was JUSTICE BARRETT
who used the various illustrations recounted above to suggest that our
major questions decisions can be explained by reference to the kind of
“common sense . . . that ‘goes without saying.”” Id., at 512. If JUSTICE
BARRETT now means to put all that to the flame, the major questions doc-
trine is better for it.
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counseling “skepticism” of executive claims to extraordi-
nary delegated powers. Id., at 516. Why? Because,
JUSTICE BARRETT says, a “reasonable observer” consults
“our constitutional structure.” Id., at 515, 520. But if that’s
true, this version of common sense does require us to ac-
count for “values” entirely “external to a statute,” including
specifically the “substan[ce]” of Article I. Id., at 508. And
in so doing, this expanded version of common sense just be-
comes the substantive major questions doctrine by another
name.

Today’s decision illustrates the point. The principal opin-
ion gestures at “common sense.” Ante, at 8. But through-
out, this “common sense” is linked to “constitutional struc-
ture” and “‘separation of powers principles.’ ” Ibid. The
principal opinion begins with the Constitution, observing
that Article I vests the tariff power in Congress, not the ex-
ecutive branch. Ante, at 5-6. The principal opinion re-
counts the President’s claim that Congress has “delegated”
an “extraordinary” amount of its tariff power to him in
IEEPA. Ante, at 8-9. And from there, the principal opinion
proceeds to apply a clear-statement rule. It acknowledges
that the ordinary meaning of the key statutory term in
IEEPA—the word “regulate”—is capacious, so much so that
it could be understood to “captur[e] much of what a govern-
ment does.” Ante, at 14. Still, the principal opinion rea-
sons, that is not enough to sustain the President’s claim be-
cause the statute does not “clear[ly]” grant him the
“extraordinary” delegated power he seeks. Ante, at 13, 20.
When it comes down to it, common sense serves as little
more than a segue to Article I's Vesting Clause.

That is as it must be. The statutory terms contain no
ambiguity we could use (or need) “commonsense principles
of communication” to resolve. Nebraska, 600 U. S., at 514
(BARRETT, dJ., concurring). This case is nothing like the
“‘drew blood’ ” illustration, where it might “ ‘g[o] without
saying” that any ordinary person would immediately
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understand which of two idiomatic meanings a penal stat-
ute employed. Id., at 512. Indeed, today’s principal opinion
does not even “attempt to set forth the metes and bounds”
of IEEPA’s key phrase “ ‘regulate . . . importation,” ante, at
16, much less find the “best” or “most natural” meaning of
those words, Nebraska, 600 U. S., at 508, 521 (BARRETT, J.,
concurring); post, at 1. Instead, we need go no further than
to recognize that IEEPA fails to “clear[ly]” authorize tariffs.
Ante, at 13, 20. And the only reason we can stop there is
because Article [—a “[s]ubstantive . . . valu[e] external to a
statute,” 600 U. S., at 508 (BARRETT, J., concurring)—im-
poses a clear-statement rule when executive officials claim
Congress has afforded them an extraordinary authority.

There’s another problem too. The equivocation on
whether “commonsense principles of communication” in-
clude only those things that might “go without saying,” or
also include “external” and “substantive” Article I “values,”
leads to a further equivocation on how much “skepticism”
common sense might dictate when assessing an executive
official’s claim to an extraordinary delegated power. Com-
mon sense, we are told, does not impose a “‘clarity tax,”” but
it does add an “expectation of clarity.” Id., at 508, 514.
Common sense does not “ ‘loa[d] the dice,”” but it does coun-
sel “skepticism.” Id., at 510-511, 516. Common sense
means never “forgo[ing] the most natural reading of a stat-
ute,” post, at 3, but it always means “expect[ing that] Con-
gress [will] make the big-time policy calls,” post, at 2 (inter-
nal quotation marks omitted). I am uncertain what to make
of this, except that it seems to toggle between a clear-state-
ment rule and nothing at all.2

3

2 To the extent JUSTICE BARRETT suggests any skepticism “com-
monsense principles of communication” might (or might not) advise de-
rives from a “ ‘practical understanding of legislative intent,”” rather than
“external” and “substantive” Article I “values,” that poses still further
(and familiar) problems. Nebraska, 600 U. S., at 508, 515 (concurring
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I am certain of one thing: Our cases hold a clear state-
ment is required to support a claim to an extraordinary del-
egated power. We required Congress to “speak clearly” in
Utility Air, 573 U. S., at 324. We demanded “clear congres-
sional authorization” in NFIB, 595 U. S., at 118. We did the
same in Nebraska, 600 U. S., at 506, and in West Virginia,
597 U. S,, at 732, and we do so again today, ante, at 13. Nor
do I see cause for being quite so reluctant about acknowl-
edging this. The common law recognized many clear-state-
ment rules. See, e.g., Part I-B, supra. Our own cases have
applied a host of Constitution-enforcing clear-statement
rules as well. We just encountered the federalism clear-
statement rule in Bond. Add to the list clear-statement
rules against laws that might apply retroactively, waive or
abrogate sovereign immunity, or create enforceable rights
under the Taxing Clause—to name just a few. See, e.g.,
Landgraf v. USI Film Products, 511 U. S. 244, 265—268
(1994); Financial Oversight and Management Bd. for P. R.
v. Centro De Periodismo Investigativo, Inc., 598 U. S. 339,
346-347 (2023); Medina v. Planned Parenthood South At-
lantic, 606 U. S. 357, 383-384, n. 8 (2025). Maybe all these
rules could be recast as “common sense’—at least if com-
mon sense means taking account of the “external” and

opinion) (quoting West Virginia v. EPA, 597 U. S. 697, 723 (2022)). Down
that road lies all the pitfalls associated with reliance on legislative his-
tory and those associated with conflating unenacted legislative intent
with the law. Scalia & Garner 397; post, p. 1 (JACKSON, J., concurring in
part and concurring in judgment). Similar problems attend the notion
that the appropriate degree of skepticism due a delegation might turn on
what people “expect.” Nebraska, 600 U. S., at 514, 520 (BARRETT, J., con-
curring); see also post, at 2 (same). JUSTICE BARRETT has offered no evi-
dence about what people “expect” when confronted with different con-
gressional delegations. And to the extent she believes their
“expectations” would reflect an appropriate consideration of the whole
“‘corpus juris,” including the Constitution,” post, at 2, n. 1, that just cir-
cles us right back to the “external” and “substantive” Article I “values”
she strives so hard to sideline, see Nebraska, 600 U. S., at 508 (BARRETT,
dJ., concurring).
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N1

“substantive” “values” found in “our constitutional struc-
ture.” Nebraska, 600 U. S., at 508, 515 (BARRETT, J., con-
curring). But whatever the label, it hardly requires some
“judicial flex,” post, at 4, to recognize that the “external”
constitutional “values” at stake in our major questions
cases are no less weighty than those at play in other set-
tings where we routinely apply a clear-statement rule.?

III

That brings us to the third camp. My dissenting col-
leagues have defended the major questions doctrine in the
past, and they do so again today. Post, at 31-33 (opinion of
KAVANAUGH, J.). They agree that the doctrine is grounded
in the Constitution. Post, at 32. They agree that the doc-
trine requires us to deviate from “ ‘routine’” statutory inter-
pretation principles and instead place a “thumb on the
scale,” one requiring executive officials to identify “ ‘clear’”
congressional authorization when they seek to exercise
some “major” power. Post, at 33. But, my colleagues say,
IEEPA provides the clear statement needed to sustain the
President’s tariffs. Post, at 38—45. Alternatively, they sub-
mit, we shouldn’t apply the major questions doctrine to any
statute, like IEEPA, that implicates “foreign affairs.” Post,
at 45—49. And this exception, they add, is particularly war-
ranted here because Congress has historically granted the

3 Notably, past critics of the major questions doctrine have not hesi-
tated to apply many of these clear-statement rules. See Financial Over-
sight and Management Bd. for P. R. v. Centro De Periodismo Investiga-
tivo, Inc., 598 U. S. 339, 346-347 (2023) (opinion for the Court by KAGAN,
dJ.); Loper Bright Enterprises v. Raimondo, 603 U. S. 369, 455—456, n. 1
(2024) (KaGAN, J., dissenting) (collecting examples); West Virginia, 597
U. S., at 751, n. 7 (GORSUCH, J., concurring) (same). Nor have they hesi-
tated to adopt and apply other clear-statement rules with far less
grounding in the Constitution than the major questions doctrine. See,
e.g., Bowe v. United States, 607 U.S.__,_ —  (2026) (slip op., at 9—
10);id.,at __—  (GORSUCH, d., dissenting) (slip op., at 12—15); Boechler
v. Commissioner, 596 U. S. 199, 208 (2022).
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President large discretion in setting tariffs. Post, at 49-53.
Once again, the points are thoughtful and merit careful con-
sideration.

A

My dissenting colleagues begin by taking the major ques-
tions doctrine as they find it. They accept that the Presi-
dent’s challenged actions are “of major economic and politi-
cal significance.” Post, at 33. They accept as well that he
must identify “clear” congressional authorization to sustain
those actions. Ibid. Still, the dissent maintains, IEEPA
clearly grants the President the tariff power he asserts.

To arrive at that conclusion, the dissent consults four
clues we have sometimes employed in our major questions
cases to help assess whether a statute clearly authorizes an
asserted power. See West Virginia, 597 U. S., at 746
(GORSUCH, dJ., concurring). The dissent formulates these
clues largely as I would. See post, at 35-38. But, to my
eyes, the dissent engages in a little grade inflation when
applying them.

First, is the President seeking to exercise an “unher-
alded” or “newfound” power based on a “long-extant” stat-
ute? Post, at 39 (internal quotation marks omitted). The
dissent insists that is not the case here because President
Nixon imposed a 10 percent tariff on most imports in 1971,
and then defended that action in lower courts under a pre-
decessor to IEEPA, the Trading with the Enemy Act
(TWEA). Ibid. But the words “regulate . . . importation”
were added to TWEA in 1941. §301(1)(B), 55 Stat. 839.
Congress used the same language in IEEPA in 1977.
§203(a)(1)(B), 91 Stat. 1626. And in the 85 years of TWEA’s
existence with that language (and the 49 years of IEEPA’s),
that is the only time either statute has been invoked to im-
pose tariffs. Ante, at 10-11, 17-18. A single time, and one
never tested in this Court. Nor are these statutes seldom
used. “Each year since 1990, Presidents have issued
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roughly 4.5 executive orders . . . and declared 1.5 new na-
tional emergencies citing IEEPA.” Congressional Research
Service, The International Emergency Economics Powers
Act: Origins, Evolution, and Use 20 (Sept. 1, 2025). That is
pretty strong evidence the President here seeks to “deploy
an old statute” in a novel way. West Virginia, 597 U. S., at
747 (GORSUCH, J., concurring).

Second, how has the executive branch interpreted IEEPA
in the past? Post, at 40-41. The dissent says Presidents
have long understood IEEPA to permit them to impose tar-
iffs. Ibid. But for support, the dissent again relies on iso-
lated evidence about other statutes. It points to the mone-
tary exactions President Ford ordered under the Trade
Expansion Act of 1962. Post, at 17, 40. And, once more, it
points to President Nixon’s invocation of TWEA to support
his 1971 tariffs during lower court proceedings (though the
dissent brushes aside the fact that President Nixon initially
rejected the idea of relying on TWEA, see Brief for Carla
Hills et al. as Amici Curiae 12—-14). Whatever one makes of
this history, it hardly reveals the kind of contemporaneous
and consistent executive interpretation that might advance
the dissent’s cause. See West Virginia, 597 U. S., at 747
(GORSUCH, J., concurring). To the contrary, the fact that no
President until now has invoked IEEPA to impose a duty—
even one percent on one product from one country—is tell-
ing. Id., at 748.

Third, is there a “mismatch” between the action the exec-
utive official seeks to take and his expertise? Post, at 41.
On this one, I agree with the dissent. If tariffs fall in any
executive official’s “wheelhouse” (and not Congress’s), it’s
the President’s. Ibid.; see also supra, at 6.

Fourth, is the President “relying on oblique, elliptical, or
cryptic language”? Post, at 41-42. The dissent says no be-
cause “[t]his case does not involve elephants in mouse-
holes.” Post, at 41 (internal quotation marks omitted). Put
another way, the dissent insists, the provisions of IEEPA
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before us are not “ancillary” ones, but are designed to con-
vey significant powers. Post, at 43 (internal quotation
marks omitted). It’s a fair enough point as far as it goes.
But our cases ask not just whether a provision is a “mouse-
hole” or “ancillary.” They also caution against reading ex-
traordinary powers into “broad or general” statutory lan-
guage. West Virginia, 597 U. S., at 746 (GORSUCH, J.,
concurring) (internal quotation marks omitted); see also

Sossamon v. Texas, 563 U. S. 277, 291 (2011) (“[C]lear
statement rules ensure Congress does not, by broad or gen-
eral language, legislate on a sensitive topic inadvertently or

without due deliberation” (internal quotation marks omit-
ted)). Indeed, and as we have seen, many of our major ques-
tions cases have found broad or general terms in significant
statutes insufficient to support a claim to an extraordinary
or unusual power. See Part I-A, supra. And here, the word
“regulate” is broad as can be. So broad that it could be read
to “captur[e] much of what a government does.” Ante, at 14.

As I see it, then, three of the four clues the dissent relies

on cut against it. It is important to add, as well, that as
helpful as these clues can be in helping courts spot when a
claimed power is not supported by clear statutory authority,

they do not represent some exhaustive checklist, nor does
satisfying one guarantee a claim will succeed. So, for ex-
ample, even if an asserted power is in the agency’s “wheel-
house,” we might rule (and have ruled) against the agency
if the power is “unheralded” because the statute has stood
for decades without being interpreted to convey the power
claimed. See, e.g., Brown & Williamson, 529 U. S., at 144,
159-160.

Ultimately, the central question in any major questions
case remains whether the executive branch’s claim to an
extraordinary power is supported by clear statutory author-
ity. And, as the principal opinion explains at length, many
additional clues beyond those the dissent addresses confirm
that the President cannot meet that standard in this case.
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These additional clues include the way the key statutory
term “regulate” is used elsewhere in the U. S. Code, how
Congress has delegated tariff authority in the past, and
other neighboring language in IEEPA itself. Ante, at 14—
15.

Contrary to the dissent’s charge, too, the principal opin-
ion’s application of the major questions doctrine today in no
way amounts to a “magic-words test.” Post, at 44. Of
course, if IEEPA included terms like “tariff ” or “duty,” that
would have sufficed. But, to borrow a phrase from the dis-
sent, “monetary exactions on foreign imports” would have
worked just as well. Post, at 17. Same goes for “tax on im-
ported goods.” Or any similarly clear term or phrase. But
IEEPA includes no such language, just a broad term that
could cover almost anything a government does. And re-
quiring specific rather than general language is just how
clear-statement rules work. See, e.g., Sossamon, 563 U. S.,
at 291.

B

If the President’s claim fails under our usual major ques-
tions test, the dissent says we should respond by carving
out an exception to it for cases (like this one) touching on
“foreign affairs.” Post, at 45.

On this score, I share a limited point of agreement with
the dissent. Like the nondelegation doctrine, the major
questions doctrine protects Article I's Vesting Clause and,
for that reason, the doctrine does not apply where the Pres-
ident is exercising only his own inherent Article II powers.
Like the nondelegation doctrine, too, the major questions
doctrine may speak with less force where the President and
Congress enjoy “overlap[ping] . . . authority.” See Gundy v.
United States, 588 U. S. 128, 159 (2019) (GORSUCH, J., dis-
senting); see also C. Bradley & J. Goldsmith, Foreign Af-
fairs, Nondelegation, and the Major Questions Doctrine,
172 U. Pa. L. Rev. 1743, 1747 (2004) (Bradley & Goldsmith)
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(explaining the “supposed foreign affairs exception” to the
nondelegation doctrine “is better understood as a qualifica-
tion that concerns situations in which a statutory authori-
zation relates to an independent presidential power”).

Doubtless, cases implicating overlapping powers can
arise in the field of foreign affairs. The Constitution, for
example, vests in Congress the power to raise and regulate
armies, but it also vests in the President the commander-
in-chief power. Compare Art. I, §8, cls. 12-14, with Art. II,
§2, cl. 1. Similarly, Congress enjoys the power to regulate
foreign commerce, but the President has power to negotiate
treaties and nominate ambassadors. Compare Art. I, §8,
cl. 3, with Art. II, §2, cl. 2. The President may even enjoy
some “residual” powers pertaining to foreign affairs under
Article I’s Vesting Clause endowing him with the “execu-
tive Power.” See S. Prakash & M. Ramsey, The Executive
Power Over Foreign Affairs, 111 Yale L. J. 231, 234 (2001)
(Prakash & Ramsey); but see C. Bradley & M. Flaherty, Ex-
ecutive Power Essentialism and Foreign Affairs, 102 Mich.
L. Rev. 545, 551-552 (2004). Given all this, it is easy
enough to imagine statutes and disputes under them that
implicate both congressional and presidential powers
where we might have reason to question whether the major
questions doctrine applies with its usual force.

The problem for the dissent is that none of this is relevant
here. Before us, the President concedes that he does not
enjoy independent Article II authority to impose tariffs in
peacetime. Ante, at 18-19. Nor does the President claim
“‘concurrent” constitutional authority to issue his tariffs.
Ante, at 13 (citing Tr. of Oral Arg. 70-71). Instead, and to
his credit, the President admits the power to authorize tar-
iffs in peacetime is constitutionally vested in “Congress
alone.” Ante, at 13 (internal quotation marks omitted).
Therefore, the President relies entirely on power derived
from Congress, and that means the major questions doc-
trine applies in the normal way. See Bradley & Goldsmith
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1796 (“IEEPA [is] not [an] authorizatio[n] that obviously
connect[s] to independent presidential power in ways that
would warrant the independent powers qualification”).

Because of this problem, the dissent must argue for a
much broader “foreign affairs” qualification to the major
questions doctrine. Rather than ask whether an independ-
ent, constitutionally vested presidential power is impli-
cated, the dissent would have us ask instead whether the
President seeks to use the statute in question for a foreign
affairs purpose—for example, as a “too[l]” to “incentivize a
change in behavior by allies . . . or enemies.” Post, at 50.
When he does, the dissent submits, the major questions doc-
trine should not apply. And that’s true, the dissent contin-
ues, even if the power the President asserts has “significant
domestic ramifications.” Post, at 51.

This new exception to the major questions doctrine would
have (enormous) consequences hard to reconcile with the
Constitution. Article I, §8, vests in Congress many powers
that touch on “foreign affairs.” Some of those powers were
expected to be (and are) the “principal objects of federal leg-
islation.” The Federalist No. 53, p. 333 (C. Rossiter ed.
1961) (J. Madison). They include not only the power to im-
pose tariffs, cl. 1, but also the power to establish uniform
rules of naturalization, cl. 4, appropriate money for armies,
cl. 12, and define and punish offenses against the law of na-
tions, cl. 10. Under the dissent’s view, all these legislative
powers and more could be passed wholesale to the executive
branch in a few loose statutory terms, no matter what do-
mestic ramifications might follow. And, as we have seen,
Congress would often find these powers nearly impossible
to retrieve. See Part I-C, supra.

Consider an example. Imagine Congress adopted a law
that arguably could be read to let the President borrow and
spend money during peacetime as he sees fit. A law like
that would represent an extraordinary delegation of Con-
gress’s power both to borrow “on the credit of the United
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States,” Art. I, §8, cl. 2, and to spend money in support of
the “general Welfare,” §8, cl. 1, and would carry with it “sig-
nificant domestic ramifications,” post, at 51. But if an en-
terprising executive could also use the law as a “tool” for
affecting the behavior of “allies . . . or enemies,” the dissent
seemingly would have us exempt it from scrutiny under the
major questions doctrine.

The dissent’s exception is so broad it’s hard not to wonder
how it fits with some of our existing major questions prece-
dents. In West Virginia, the Court applied the major ques-
tions doctrine over a dissent expressing concern that doing
so would deny the EPA (and therefore the President) the
power to respond to “the most pressing environmental chal-
lenge of our time”—"“[c]limate chang[e].” 597 U. S., at 753
(KAGAN, J., dissenting) (internal quotation marks omitted).
A challenge, the dissent continued, that threatened conse-
quences global in scope, including “mass migration events|,]
political crises, civil unrest, and even state failure.” Id., at
754 (internal quotation marks omitted). Was West Virginia
a “foreign affairs” case? How about our major questions
cases addressing efforts to combat the global pandemic that
was COVID-19? See, e.g., NFIB, 595 U. S., at 114.4

4The dissent suggests that trying to identify when an independent Ar-
ticle IT authority is in play would prove “jurisprudentially chaotic.” Post,
at 53, n. 23. But as the foregoing discussion illustrates, the dissent’s al-
ternative “foreign affairs” test poses its own challenges. And it seems to
me only one is firmly rooted in the text of the Constitution. See Bradley
& Goldsmith 1747; see also Prakash & Ramsey 233 (“|O]ne would think
that the Constitution’s text ought to play the preeminent role in discern-
ing the Constitution’s allocation of foreign affairs powers”). In this case,
too, only one test promises any manner of “chao[s]” because all parties
before us readily agree that the Constitution affords the President no
independent power to impose peacetime tariffs. See H. Powell, The Pres-
ident’s Authority Over Foreign Affairs: An Executive Branch Perspec-
tive, 67 Geo. Wash. L. Rev. 527, 549 (1999) (“The President has no inde-
pendent power directly to regulate [or] tax . . . foreign commerce”).
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Seeking support for its sweeping new exception, the dis-
sent points to three main precedents. Post, at 46-48, 53—
57. 1 do not see how any of them might sustain its view.
The first, Hamdi v. Rumsfeld, 542 U. S. 507 (2004), con-
cerned the 2001 Authorization for Use of Military Force
(AUMPF), legislation which authorized the President to use
“all necessary and appropriate force against those nations,
organizations, or persons” responsible for the September
11, 2001, attacks. Id., at 510 (internal quotation marks
omitted). The dissent highlights the principal opinion’s
conclusion that the AUMF allowed the President to detain
enemy combatants even though the law did not mention
that power expressly. Id., at 510, 516-517 (opinion of
O’Connor, J.). And from this, the dissent draws the infer-
ence that any statute addressing foreign affairs should be
exempt from scrutiny under the major questions doctrine.
Post, at 54-55. But the dissent overlooks the fact that the
principal opinion reached the conclusion it did only because
it found detention of enemy combatants to be a traditional
“Incident to war.” 542 U. S., at 518. And once Congress
declares war (or, likewise, authorizes the use of military
force abroad), that implicates the President’s commander-
in-chief powers. Put simply, Hamdi was a case of overlap-
ping powers. Ours is not.

Second, the dissent invokes Dames & Moore v. Regan, 453
U. S. 654 (1981). See post, at 55—-56. At its heart, that case
involved an executive order by President Reagan suspend-
ing certain claims by U. S. citizens against Iran as part of a
settlement involving the release of American hostages held
there. 453 U. S., at 675. Just as we do today, Dames &
Moore held that the “terms of the IEEPA . . . d[id] not au-
thorize” the President’s actions. Ibid. Even so, the Court
proceeded to uphold those actions anyway, and did so based
in part on its view (right or wrong) that the President en-
joyed some “ ‘independent’ ” power to “enter into executive
agreements” suspending certain claims. Id., at 678, 682—
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683. So unlike our case, Dames & Moore again involved
overlapping powers. Along the way, too, the Court empha-
sized (repeatedly) the “narrowness” of its decision and that
it should not be taken to “lay down” any “general ‘guide-
lines’ covering other situations not involved here.” Id., at
661; see also id., at 660, 688. To derive from Dames &
Moore a new general guideline exempting “foreign affairs”
cases from the major questions doctrine’s reach would thus
require us to disregard its own cautionary direction.

Third, the dissent cites United States v. Curtiss-Wright
Export Corp., 299 U. S. 304 (1936). See post, at 46—48.
There, the Court did suggest that nondelegation rules in the
field of “domestic or internal affairs” should differ from
those in the realm of “foreign or external affairs.” Curtiss-
Wright, 299 U. S., at 315. But what should we make of that
language? If it means that the nondelegation doctrine (and
perhaps, by extension, the major questions doctrine) must
account for the President’s independent Article II powers, I
agree.

But I would hesitate to read more into the decision than
that. Consider what was really at issue there. A statute
permitted the President to ban the transfer of one class of
goods (armaments). Id., at 312. It did so with respect to
two countries then engaged in a war (Bolivia and Para-
guay). Ibid. The President’s authority was conditioned on
a finding that a ban “may contribute to the reestablish-
ment of peace between those countries.” Ibid. Before mak-
ing that finding, too, Congress directed him to consult
“ ‘with the governments of other American Republics.”
Ibid. All told, then, the statute set forth the policy for the
President to pursue. It bounded his authority by limiting
his options with respect to a limited class of goods and coun-
tries. The statute further conditioned his exercise of those
options on a factual finding reached after consultation with
other nations. So whatever else might be said about
Curtiss-Wright, one thing is apparent: In upholding the
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President’s actions under the law in question, the Court
hardly allowed Congress to hand off all of its enumerated
powers touching on foreign affairs to the President, the tar-
iff power included.?

C

If its effort to secure a broad foreign affairs exception to
the major questions doctrine won’t work, the dissent hints
at a more limited one specific to tariffs. Such an exception
makes sense, the dissent says, because “Presidents have
long been granted substantial discretion over tariffs.” Post,
at 52 (internal quotation marks omitted). Indeed, the dis-
sent contends, this tradition traces “back to near the Found-
ing.” Post, at 59. If the dissent were right about that, one
might hesitate before accepting the President’s concession
that this case does not implicate any inherent Article II au-
thority. But, at least as I read it, history offers the dissent
little to work with.

Americans fought the Revolution in no small part be-
cause they believed that only their elected representatives
(not the King, not even Parliament) possessed authority to
tax them. Declaration of Independence 419. And, they be-
lieved, that held true not just for direct taxes like those in
the Stamp Act, but also for many duties on imports, like
those found in the Sugar Act. E. Morgan & H. Morgan, The
Stamp Act Crisis: Prologue to Revolution 72-74 (1995 ed.);
see 1 E. Stanwood, American Tariff Controversies in the
Nineteenth Century 60 (1903) (Stanwood); C. Van Tyne,

5In places, the dissent also argues that the President’s inherent Article
II authority includes a wartime tariff power. See post, at 22—24; see also
Brief for Professor Aditya Bamzai as Amicus Curiae 3. But this only
highlights the dissent’s bind. Whatever the full scope of the President’s
Article IT war powers may be (and the briefs before us reveal a healthy
debate whether they include the power to impose tariffs), those powers
are not implicated here. IEEPA is not a wartime statute, nor does the
President claim we are at war with the countries whose goods are subject
to the tariffs.
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The Causes of the War of Independence 126-136 (1922); J.

Otis, The Rights of the British Colonies Asserted and
Proved (1764), in The Collected Political Writings of James
Otis 119, 161-162 (2015); see also id., at xi1 (Introduction).

Americans later codified these beliefs in the Constitution.
Under the Articles of Confederation, the national govern-
ment was laden with debt and enjoyed few ways to repay it.
To address that problem, the framers afforded the federal
government new taxing powers in the Constitution. Art. I,
§8, cl. 1. Many thought these powers among “the most im-
portant” features of the new federal charter. See, e.g., The
Federalist No. 33, at 202-203 (A. Hamilton). But, con-
sistent with their view that only the people’s elected repre-
sentatives could constitutionally tax them, the framers
gave Congress alone “access to the pockets of the people.”
Id., No. 48, at 310 (J. Madison). And to cement that role,
the Constitution required that “All Bills for raising Reve-
nue shall originate in the House of Representatives,” the
body most responsive to the people. Art. I, §7, cl. 1.

For much of the Nation’s history, this taxing power was
essentially a tariff power. The framers even considered
(and eventually rejected) the possibility of giving the fed-
eral government the power to tax only through tariffs. The
Federalist No. 35, at 211 (A. Hamilton). No surprise, then,
that Congress’s first exercise of its taxing power was a tariff
law. P. Ashley, Modern Tariff History 170-171 (2d ed.
1910). And until the 20th century, tariffs “accounted for
between 50 and 90 percent” of the federal government’s rev-
enue. J. Dobson, Two Centuries of Tariffs: The Background
and Emergence of the United States International Trade
Commission 1 (1976).

How did Congress exercise its all-important tariff power?
It debated every detail of the first tariff Act. Stanwood 39—
71. Ultimately, Congress said, imported malt would incur
a charge of 10 cents a bushel. Brown sugar one cent. Loaf
sugar three cents. And soon. Id., at 59. The first tariff Act



38 LEARNING RESOURCES, INC. v. TRUMP

GORSUCH, dJ., concurring

was set to last for seven years. Id., at 72. It lasted barely
one. Ibid. Soon, Congress was at it again, laying out an-
other exacting schedule of duties. Id., at 75-76. Through-
out much of the 19th century, Congress proceeded simi-
larly, enacting highly detailed tariff schedules one after
another. See F. Taussig, The Tariff History of the United
States 68—170 (8th ed. 1931).

An early debate over executive involvement in setting
tariffs demonstrates just how strongly Congress felt that
tariffs were a legislative business. In December 1791, Pres-
ident Washington told Congress that General St. Clair had
been defeated in the Northwest Indian War, and the coun-
try would have to increase the size of the army. Stanwood
104. That meant the government needed more money. In
response, a resolution was offered in the House of Repre-
sentatives to solicit advice from the Secretary of the Treas-
ury, Alexander Hamilton, on the best way to raise the addi-
tional revenue—including through new tariffs. 3 Annals of
Congress 437 (1792); Stanwood 105-106. Ultimately, Ham-
ilton’s advice was sought, but only after a debate over the
constitutionality of even asking a member of the executive
branch for advice on raising revenue. Ibid.; 3 Annals of
Congress 447.

To be sure, on later occasions Congress turned to the ex-
ecutive branch for more help still. But it usually did so to
address changing trade practices in foreign countries. And
in doing so, Congress set the important policies, with the
executive branch responsible for finding facts—like what
other countries’ trade policies were at any given moment—
or filling in the details. So, for example, Congress passed a
statute in 1815 to repeal any “discriminating duty of ton-
nage . . . whenever the President” was “satisfied” that other
countries’ “discriminating or countervailing duties” had
“been abolished.” Act of Mar. 3, 1815, ch. 77, 3 Stat. 224;
see also, e.g., Act of Jan. 7, 1824, 4 Stat. 2-3.



Cite as: 607 U. S. (2026) 39

GORSUCH, J., concurring

Given this history, it’s no surprise that the dissent relies
mostly on statutes and cases after 1890. Post, at 59. But
even they do little to support its claim. J. W. Hampton, Jr.,
& Co. v. United States, 276 U. S. 394 (1928), for example,
involved a law instructing the President to “investigat[e]”
the costs of production for American firms and their foreign
counterparts and issue tariffs to “equalize” those costs. Id.,
at 401, 409 (internal quotation marks omitted). The statute
the Court faced in Marshall Field & Co. v. Clark, 143 U. S.
649, 681 (1892), spoke similarly. Even when Federal En-
ergy Administration v. Algonquin SNG, Inc., 426 U. S. 548,
came along in 1976, the Court upheld President Ford’s im-
position of monetary exactions on a single class of products
under a statute that provided at least some guidance about
how he should implement the law. Id., at 559. And whether
correctly decided or not, that case lies a far step from this
one.

Before us, the President insists he may use IEEPA to
equalize foreign and domestic duties—or not. He may use
it to negotiate with foreign countries—or not. He may set
tariffs at 1 percent or 1,000,000 percent. He may target one
nation and one product or every nation and nearly every
product. And he may change his mind at any time for
nearly any reason. At least as I see it, history dating “back
to near the Founding,” post, at 59, does not support the no-
tion that Presidents have traditionally enjoyed so much
power. More nearly, history refutes it.é

6 Beyond the major questions hurdle, the dissent faces another, related
one: the nondelegation doctrine. There the problems are just as acute.
In recent decades, this Court has employed a relatively lax “intelligible
principle” test to police delegations. See FCC v. Consumers’ Research,
606 U. S. 656, 673 (2025); cf. Gundy v. United States, 588 U. S. 128, 157—
159 (2019) (GORSUCH, J., dissenting) (arguing for a more traditional test).
But recognizing that even the intelligible principle test poses challenges
for it, the dissent contends for an even laxer test yet in cases involving
“foreign affairs” and tariffs. Post, at 57—61. It’s an effort that fails for
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IV

That leaves one final camp to consider. JUSTICE THOMAS
suggests that Congress may hand over most of its constitu-
tionally vested powers to the President completely and for-
ever. Post, at 2—-3 (dissenting opinion). On his view, the
only powers Congress may not delegate are those that in-
volve “rules setting the conditions for deprivations of life,
liberty, or property.” Ibid. From this rule, it follows that
Congress may give all its tariff powers to the President be-
cause “[ilmporting is a matter of privilege.” Post, at 10-11.
And, as a result, this case does not implicate any “ ““separa-
tion of powers™” concerns at all. Post, at 3 (quoting ante,
at 8).

It’s a sweeping theory. One that would require us to
reimagine much of our case law addressing Article I's Vest-
ing Clause. And one that presents difficulties of its own.

First, I do not see how JUSTICE THOMAS’s theory resolves
all “ “separation of powers”” concerns in this case. Post, at
3 (quoting ante, at 8). Suppose for argument’s sake that
Congress can delegate its tariff powers to the President as
completely as JUSTICE THOMAS suggests. Even then, the
question remains whether Congress has given the Presi-
dent the tariff authority he claims in this case—or whether
the President is seeking to exploit questionable statutory
language to aggrandize his own power. See Part I-C, su-
pra. Put another way, JUSTICE THOMAS’s nondelegation so-
lution does not automatically solve the major questions
problem. As we have seen, when an executive official
claims Congress has delegated to him some extraordinary
power, the major questions doctrine requires him to identify
clear statutory authority for its exercise—a standard he

reasons we have just seen. Even if the nondelegation doctrine should
apply differently when congressional legislation and executive actions
implicate inherent Article II powers, Gundy, 588 U. S., at 159, none of
that means it should do so where (as here) the President derives what-
ever authority he has only from Congress.
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must satisfy even if Congress is free to pass to him the
power he seeks. Post, at 2—3. In fact, this Court has previ-
ously applied, with our colleague’s assent, the major ques-
tions doctrine in a case that appears, under his present
view, to involve a power that Congress could delegate
wholesale to the President. See Nebraska, 600 U. S., at
486—488 (involving the power to cancel federal student loan
debts, which on JUSTICE THOMAS’s account presumably
qualifies as a benefit or privilege, not a right to life, liberty,
or property). And, just as the major questions doctrine pre-
cluded the executive branch’s assertion of power in that
case, it does so here.

Second, even when it comes to the nondelegation doc-
trine, JUSTICE THOMAS’s theory raises many questions. I
appreciate that the doctrine may apply with less force in
certain areas, such as when Congress legislates in a way
that implicates one of the President’s inherent powers. See
Part III-B, supra; Gundy, 588 U. S., at 159 (GORSUCH, J.,
dissenting). But JUSTICE THOMAS would go much further.
On his telling, the doctrine applies only to Congress’s true
legislative powers, which he says include only those powers
addressing the deprivation of life, liberty, or property. As
it turns out, only a small subset of Congress’s enumerated
powers in Article I, §8, fit that bill. See post, at 5—6 (listing
the powers to punish counterfeiters, tax “internal[ly],” and
regulate interstate commerce). Only those few powers are
exclusively vested in Congress and subject to review of any
kind under the nondelegation doctrine. All “other kinds of
power[s]” enumerated in Article I, §8—including the pow-
ers to borrow and spend money, declare war, and regulate
foreign trade—are not truly legislative and may be dele-
gated at will. Post, at 2. So Congress may hand them off to
the President completely and he has no need to worry about
legal challenges under even this Court’s (relatively lax)
nondelegation doctrine. No matter, too, that Congress
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might find itself permanently unable to retrieve these pow-
ers. See Part I-C, supra.

But if all that’s true, what do we make of the Constitu-
tion’s text? Section 1 of Article I vests “[a]ll legislative Pow-
ers herein granted” in Congress and no one else. Section 8
proceeds to list those powers in detail and without differen-
tiation. Neither provision speaks of some divide between
true legislative powers touching on “life, liberty, or prop-
erty” that are permanently vested in Congress alone and
“other kinds of power[s]” that may be given away and pos-
sibly lost forever to the President. Post, at 2.

What do we make, too, of what the founders said about
Article I both before and after the Constitution’s ratifica-
tion? They regularly referred to powers in Article I, §8—
even those that do not touch on life, liberty, or property—
as legislative in nature. At the Constitutional Convention,
early drafts described the powers to regulate “foreign” com-
merce, “raise armies,” “equip Fleets,” “coi[n] . . . money,”
and “establish post-offices” as “legislative powers.” 2 The
Records of the Federal Convention of 1787, pp. 142—-144 (M.
Farrand ed. 1966) (Farrand). James Madison wrote to Con-
gress in 1817 that “[t]he legislative powers vested in Con-
gress are specified and enumerated in the eighth section of
the first article of the Constitution.” 8 The Writings of
James Madison 386 (G. Hunt ed. 1908); see also 1 id., at
112, 133, 381 (noting, before the Constitutional Convention,
the “legislative power over captures,” and arguing borrow-
ing money is an “exclusive power of Legislation”).

Alexander Hamilton spoke similarly. 3 The Works of Al-
exander Hamilton 479 (H. Lodge ed. 1904) (Lodge) (discuss-
ing “[t]he legislative power of borrowing money”); 6 id., at
182 (describing “the legislative power of regulating trade
with foreign nations”); 2 id., at 197, 198 (calling of “the leg-
islative kind” and “of a legislative nature” the powers to
raise money and troops, “establish rules in all cases of cap-
ture by sea or land,” “regulate the alloy and value of coin,”
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and “make all laws for the government of the army and
navy”). So did James Wilson. 1 Collected Works of James
Wilson 268 (K. Hall & D. Hall eds. 2007) (describing all the
Senate’s powers as “legislative powers,” with the exception
of the powers to try impeachments, concur in treaties, and
consent to the appointment of officers, matters addressed
outside Art. I, §8).

What do we make as well of early congressional debates?
In the Second Congress, for example, the House of Repre-
sentatives rejected on nondelegation grounds a proposal to
give the President a largely unfettered power to establish
postal routes, even though doing so hardly would have
touched on life, liberty, or property. 3 Annals of Congress
229-242. In the Fifth Congress, four Representatives like-
wise objected on nondelegation grounds to a bill that au-
thorized the President to raise an army of up to 10,000 men.
8 id., at 15251527, 1532, 1535 (remarks of Reps. Nicholas,
Gallatin, Baldwin, and McDowell). Though the bill ulti-
mately passed, see Act of May 28, 1798, 1 Stat. 558, it did
so apparently because it was deemed not to violate Article
I’s nondelegation principle—no Member of Congress re-
sponded that the principle was wholly inapplicable because
the delegated power was not one that involved setting con-
ditions for deprivations of life, liberty, or property. See 8
Annals of Congress 1525—-1542.

What are we to do, too, with this Court’s nondelegation
precedents, which have never turned on JUSTICE THOMAS’s
view of life, liberty, or property? See J. W. Hampton, Jr., &
Co., 276 U. S., at 403, 409 (scrutinizing a delegation to ex-
ecutive officials to set customs duties); Panama Refining
Co. v. Ryan, 293 U. S. 388, 405—406, 422, 433 (1935) (hold-
ing unconstitutional a delegation to executive officials to
prohibit the transportation of petroleum products in inter-
state and foreign commerce); National Broadcasting Co. v.
United States, 319 U. S. 190, 196, 214-215, 225-226 (1943)
(scrutinizing the delegation of authority to regulate the
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granting of broadcasting licenses); see also Sessions v. Di-
maya, 584 U. S. 148, 217 (2018) (THOMAS, J., dissenting)
(“[Ilmpermissible delegations of legislative power violate
[the nondelegation] principle, not just delegations that de-
prive individuals of ‘life, liberty, or property”).

Third, even if a distinction between true legislative pow-
ers and “other kinds of power[s]” were proper, post, at 2, 1
do not see why the tariff power would fall in the latter cat-
egory and thus be something Congress could delegate away
wholesale, without scrutiny, and forever. JUSTICE THOMAS
suggests all that is possible because, at the founding, the
tariff power was considered a “ ‘prerogative right’” of the
British King. Post, at 11 (quoting N. Gras, Early English
Customs System 21 (1918)).

That seems doubtful. Tariffs may have been among the
King’s prerogative powers during the reign of Edward I.
See id., at 20-21; see also post, at 11, n. 3 (citing P. Einzig,
The Control of the Purse: Progress and Decline of Parlia-
ment’s Financial Control 65 (1959) (discussing the practices
“during the Middle Ages”)). But even before the year 1400,
Parliament had achieved some “victory over the King in the
matter of imposing import duties.” Id., at 108-109. And
after the Glorious Revolution of 1688, as this Court has put
it, Parliament “secured supremacy in fiscal matters.” Con-
sumer Financial Protection Bureau v. Community Finan-
cial Services Assn. of America, Lid., 601 U. S. 416, 428
(2024) (citing 1 W. Blackstone, Commentaries on the Laws
of England 306, 333 (1771)). “By the time of the American
Revolution, trade regulation was thus a prime topic of leg-
islative concern” in Britain. M. McConnell, The President
Who Would Not Be King 217 (2020) (emphasis added); see
also J. Chitty, Law of the Prerogatives of the Crown 163
(1820) (“[TThe King does not possess any general common
law prerogative with respect to foreign commerce”).

More importantly still, whatever the views in Britain
may have been, American revolutionaries hardly shared
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some universal conviction that all manner of tariffs were a
matter of the King’s prerogative, or even something Parlia-
ment, lacking colonial representatives, could freely impose
on them. Though in the mid-1760s some colonists distin-
guished between “‘internal” and “ ‘external’ taxation” and
“conceded [Parliament’s] right to raise revenue through du-
ties on trade,” “the inadequacy of [that] much overstrained
distinction” soon “became obvious.” B. Bailyn, The Ideolog-
ical Origins of the American Revolution 212-213, 215
(1967). Illustrative of the point, John Dickinson came to
“repudiat[e]” the distinction “flatly and formally” in his Let-
ters from a Farmer in Pennsylvania, id., at 215, contending
instead that laws aimed at raising revenue, but enacted
without representation, were objectionable without “dis-
tinction . . . between internal and external taxes,” Letters
From a Farmer in Pennsylvania 39 (1774). See also supra,
at 36-37 (recounting colonial objections to the Sugar Act);

H. Unger, American Tempest 101 (2011) (observing that the
“import duties” in the Townshend Acts helped “incite Amer-
icans to rebel”). And, of course, it was duties on foreign tea
that triggered the Boston Tea Party. J. Ellis, The Cause
17-18 (2021). Are we really to believe that the patriots that
night in Boston Harbor considered the whole of the tariff
power some kingly prerogative?

As we have already seen, too, the growing American con-
viction that the peacetime tariff power is legislative and be-
longs only to the people’s elected representatives was later
reflected in both the Constitution and early congressional
practice. See Part III-C, supra. To that discussion, I would
add just this. The Articles of Confederation granted the
Confederation Congress authority to make commercial
treaties, but no authority to restrain “the legislative power
of the respective states” to impose “imposts and duties on
foreigners.” Art. IX (emphasis added). At the Constitu-
tional Convention that followed, where the tariff power was
transferred to the federal government, delegates likewise
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referred to it as a “legislative power.” See, e.g., 3 Farrand
615; 2 id., at 142-143. And, during debates over the Jay
Treaty, Hamilton explained that he held no doubt that reg-
ulating foreign trade and raising money from it was a “leg-
islative power,” if one that could be constrained by treaty.
6 Lodge 182, 189-190, 196. Reflecting the same sentiment
that helped fuel the Revolution, he asked: “[W]hat legisla-
tive power can be more sacred?” Id., at 196.

*

For those who think it important for the Nation to impose
more tariffs, I understand that today’s decision will be dis-
appointing. All I can offer them is that most major deci-
sions affecting the rights and responsibilities of the Ameri-
can people (including the duty to pay taxes and tariffs) are
funneled through the legislative process for a reason. Yes,
legislating can be hard and take time. And, yes, it can be
tempting to bypass Congress when some pressing problem
arises. But the deliberative nature of the legislative process
was the whole point of its design. Through that process, the
Nation can tap the combined wisdom of the people’s elected
representatives, not just that of one faction or man. There,
deliberation tempers impulse, and compromise hammers
disagreements into workable solutions. And because laws
must earn such broad support to survive the legislative pro-
cess, they tend to endure, allowing ordinary people to plan
their lives in ways they cannot when the rules shift from
day to day. In all, the legislative process helps ensure each
of us has a stake in the laws that govern us and in the Na-
tion’s future. For some today, the weight of those virtues is
apparent. For others, it may not seem so obvious. But if
history is any guide, the tables will turn and the day will
come when those disappointed by today’s result will appre-
ciate the legislative process for the bulwark of liberty it is.
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As the principal opinion demonstrates, the most natural
reading of the International Emergency Economic Powers
Act does not encompass the power to impose tariffs. I write
only to address JUSTICE GORSUCH’s concurrence regarding
the major questions doctrine.

To the extent that JUSTICE GORSUCH attacks the view
that “common sense” alone can explain all our major ques-
tions decisions, ante, at 18-22, he takes down a straw man.
I have never espoused that view. Rather, as I explained in
my concurrence in Biden v. Nebraska, 600 U. S. 477, 507
(2023), the major questions doctrine “situates text in con-
text” and is therefore best understood as an ordinary appli-
cation of textualism. Id., at 511. Textualists—Ilike all those
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who use language to communicate—do not interpret words
in a vacuum. Instead, we use context, including “[b]ack-
ground legal conventions,” “common sense,” and “constitu-
tional structure,” to ascertain a text’s “most natural mean-
ing.” Id., at 511-512, 515, 509.

Part of this context, as I have explained, is Article I of the
Constitution, which vests Congress with “ ‘[a]ll legislative
Powers.” Id., at 515 (quoting Art. I, §1). Obviously, the
Constitution bears on the meaning of a statute enacted pur-
suant to it. Because Article I grants all legislative powers
to Congress, the reasonable interpreter would expect Con-
gress “to make the big-time policy calls itself, rather than
pawning them off to another branch.” Nebraska, 600 U. S.,
at 515 (BARRETT, J., concurring).}

To the extent that JUSTICE GORSUCH also thinks that
background legal conventions and constitutional structure
inform the most natural reading of a statute, then we may
not be very far apart. See ante, at 8-12, 14 (concurring
opinion). Our only disagreement may be over the level of
clarity required before a particular interpretation can be
deemed the most natural one. I understand JUSTICE
GORSUCH to require Congress always to speak precisely to
any major power that it intends to give away. See ante, at
12—-14, 25-26 (concurring opinion). As I have said before, I
think that other, “less obvious” clues can do the trick. See
Nebraska, 600 U. S., at 514 (BARRETT, J., concurring). I do
not see any such clues here; in fact, as the Court explains,
the clues we have point in the opposite direction. See, e.g.,
ante, at 8-9 (opinion of ROBERTS, C.J.) (detailing how

1 Contrary to JUSTICE GORSUCH’s suggestion, this approach to the ma-
jor questions doctrine does not risk “conflating unenacted legislative in-
tent with the law.” Ante, at 24, n. 2 (concurring opinion). Rather, like
textualism more generally, it looks for “a sort of ‘objectified’ intent—the
intent that a reasonable person would gather from the text of the law,
placed alongside the remainder of the corpus juris,” including the Con-
stitution. A. Scalia, A Matter of Interpretation 17 (1997).
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Congress has elsewhere delegated the power to impose tar-
iffs); ante, at 14—-15 (majority opinion) (stressing that the
Government “cannot identify any statute in which the
power to regulate includes the power to tax”).

At times, though, JUSTICE GORSUCH suggests that the
purpose of the major questions doctrine is something other
than to ascertain the most natural reading of a statute. For
example, he writes that the doctrine serves to prevent
“highly resourceful members of the executive branch” from
“assum[ing] new power for themselves” because “men are
not angels.” Ante, at 16 (concurring opinion); see West Vir-
ginia v. EPA, 597 U. S. 697, 735 (2022) (GORSUCH, J., con-
curring) (describing doctrine as a “clear-statement rul[e]”
that “operates to protect foundational constitutional guar-
antees”); National Federation of Independent Business v.
OSHA, 595 U. S. 109, 124-126 (2022) (GORSUCH, dJ., con-
curring) (similar). But if the Constitution permits Congress
to give the Executive a particular power, who are we to get
in the way? Does the Judiciary really protect the Constitu-
tion by impeding the constitutional action of another
branch? If JUSTICE GORSUCH thinks that we should forgo
the most natural reading of a statute because it is prefera-
ble for Congress, rather than the President, to make big de-
cisions, that way lies “a lot of trouble” for the textualist. A.
Scalia, A Matter of Interpretation 28 (1997) (Scalia).

Strong-form substantive canons—canons instructing a
judge to adopt “an inferior-but-tenable reading”—veer be-
yond interpretation and into policymaking. Nebraska, 600
U. S., at 509 (BARRETT, J., concurring). And while the pol-
icy may be desirable or even constitutionally inspired,
judges should hesitate to impose disciplining rules on Con-
gress. See ibid., n. 2 (explaining that such “prophylactic
constraints” are “in tension with the Constitution’s struc-
ture”). As dJustice Scalia lamented, “whether these dice-
loading rules are bad or good, there is also the question of
where the courts get the authority to impose them. Can we
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really just decree that we will interpret the laws that Con-
gress passes to mean less or more than what they fairly
say?” Scalia 28-29.

Granted, strong-form canons exist elsewhere in the law.
See Nebraska, 600 U. S., at 508-509 (BARRETT, J., concur-
ring). I do not propose to abandon these canons, nor have I
taken the position that adopting them necessarily exceeds
the judicial power. Id., at 509, n. 2. But I am skeptical
about adding new ones to the mix. Ibid. And while the
major questions doctrine has an impressive pedigree as an
interpretive principle, this Court has not (yet, anyway) em-
braced it as a strong-form rule that imposes a “ ‘clarity tax’”
on Congress. Id., at 508.

JUSTICE GORSUCH seems to disagree, pointing to a few
late 19th- and early 20th-century cases.? See ante, at 12—
14 (concurring opinion). But these cases, like our modern
ones, are consistent with my context-based approach: They
focus on ascertaining, not shaping, what the statute in dis-
pute communicates. See, e.g., ICCv. Cincinnati, N. O. & T.
P. R. Co., 167 U. S. 479, 511 (1897) (concluding that Con-
gress “did not intend” to give interstate commission power
to set railroad rates); Siler v. Louisville & Nashville R. Co.,
213 U. S. 175, 196 (1909) (reasoning that “the legislature
never intended to and did not in fact” give a state commis-
sion power to set maximum railroad rates). I would not
treat this evidence as precedent for a judicial flex. JUSTICE
GORSUCH proposes to do something new. The innovation is
in significant tension with textualism, so I do not support
the project.

2He also points to state cases and longstanding corporate law princi-
ples. Ante, at 8-13 (concurring opinion). While those sources support
the existence of a background legal convention that informs a statute’s
most natural meaning, they are not evidence that this Court—which is
bound by the constraints of Article IIl—has adopted a true clear-state-
ment rule.
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JUSTICE KAGAN, with whom JUSTICE SOTOMAYOR and
JUSTICE JACKSON join, concurring in part and concurring in
the judgment.

The Court holds today that the International Emergency
Economic Powers Act IEEPA) does not authorize the Pres-
ident to impose tariffs. I agree with that conclusion, as I do
with the bulk of the principal opinion’s reasoning. But be-
cause I think the ordinary tools of statutory interpretation
amply support today’s result, I do not join the part of that
opinion invoking the so-called major-questions doctrine.

The question that part asks, similar to the one posed in
other “ ‘major questions’ cases,” is whether the President
can identify “clear congressional authorization” for his ac-
tion—here, to impose tariffs under IEEPA. Ante, at 7, 13,
20. The demand is for a clear statement—something more
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explicit or specific than the statutory basis that would ordi-
narily suffice to support executive action. See, e.g., West
Virginia v. EPA, 597 U. S. 697, 721-724, 732 (2022); Biden
v. Nebraska, 600 U. S. 477, 505-506 (2023). The reason for
that requirement, according to today’s opinion, is that the
Executive has claimed an “extraordinary” power—one
never asserted before and having large-scale “economic and
political significance.” Ante, at 7, 11; see ante, at 7—11.

I objected, in the principal cases cited, to the demand for
a special brand of legislative clarity. See West Virginia, 597
U. S., at 764-784 (KAGAN, J., dissenting); Nebraska, 600
U. S., at 542-550 (KAGAN, J., dissenting). In my view, the
Court used its clear-authorization rule in those cases to ne-
gate expansive delegations Congress had approved. 1 ex-
plained there that the proper way to interpret a delegation
provision is through the standard rules of statutory con-
struction. See West Virginia, 597 U. S., at 765-766 (KAGAN,
dJ., dissenting). That means, most concisely stated, reading
text in context. More expansively put, it means examining
a delegation provision’s language, assessing that provi-
sion’s place in the broader statutory scheme, and applying
a “modicum of common sense” about how Congress typically
delegates. Id., at 764 (KAGAN, J., dissenting); see FDA v.
Brown & Williamson Tobacco Corp., 529 U. S. 120, 133
(2000). The last of those inquiries includes consideration of
whether Congress ever has before, or likely would, delegate
the power the Executive asserts—a matter also of import in
applying the major-questions doctrine. See ante, at 8-10;
Nebraska, 600 U. S., at 512-514, 517-519 (BARRETT, J.,
concurring); id., at 546, n. 3 (KAGAN, J., dissenting). In the
past, though, I have thought that the Court used that doc-
trine to override—rather than help discover—the best read-
ing of delegation statutes. See West Virginia, 597 U. S., at
756 (KAGAN, J., dissenting); Nebraska, 600 U. S., at 543
(KAGAN, J., dissenting).
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This case presents more nearly the opposite situation:
The use of a clear-statement rule here is unnecessary be-
cause ordinary principles of statutory interpretation lead to
the same result.! It is not just that the Government’s argu-
ments fail to satisfy an especially strict test; it is that they
fail to satisfy the normal one. Even without a clear-state-
ment rule in the picture, the conclusion follows: IEEPA does
not authorize the President to impose tariffs. And indeed,
the principal opinion’s reasoning well explains why. The
rest of this opinion draws on that analysis (I hope without
too much rehashing) to demonstrate what I view as the fun-
damental point: Usual text-in-context interpretation dooms
the tariffs the President has imposed. The crucial provision
of IEEPA, when viewed in light of the broader statutory
scheme and with a practical awareness of how Congress
delegates tariff authority, does not give the President the
power he wants.

Most important, IEEPA’s key phrase—the one the Gov-
ernment relies on—says nothing about imposing tariffs or

1JUSTICE GORSUCH claims not to understand this statement, insisting
that I now must be applying the major-questions doctrine, and his own
version of it to boot. See ante, at 17 (concurring opinion) (“My concurring
colleagues all but endorse it today”); ante, at 2, 7, 18 (similar). Given
how strong his apparent desire for converts, see ante, at 2—26, I almost
regret to inform him that I am not one. But that is the fact of the matter.
I proceed in this case just as I did in West Virginia and Nebraska: I con-
sider a delegation provision’s language, broaden the scope to take in the
statutory setting, and apply some common sense about how Congress
normally delegates. See West Virginia v. EPA, 597 U. S. 697, 756-766
(2022) (KAGAN, J., dissenting); Biden v. Nebraska, 600 U. S. 477, 534—
542 (2023) (KAGAN, J., dissenting). Contrary to JUSTICE GORSUCH’s sug-
gestion, see ante, at 3—7, that conventional method of interpretation will
not always favor (or always disfavor) executive officials, given the variety
of delegation schemes Congress adopts. I'll let JUSTICE GORSUCH reliti-
gate on his own our old debates about other statutes, unrelated to the
one before us. What matters here is only that IEEPA’s delegation refutes
the Executive’s assertion of authority to levy tariffs, without any help
from the major-questions doctrine.
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taxes. That text authorizes the President, upon finding a
foreign threat and declaring an emergency, to “regulate”
the “importation” of foreign goods. 50 U.S.C.
§1702(a)(1)(B). And the meaning of “regulate,” both in com-
mon parlance and as Congress uses the word, does not en-
compass taxing. See ante, at 14-15. To “regulate,” accord-
ing to the Government’s preferred definition, means to “fix,
establish or control; to adjust by rule, method, or estab-
lished mode; to direct by rule or restriction; to subject to
governing principles or laws.” Brief for Federal Parties 24
(quoting Black’s Law Dictionary 1156 (5th ed. 1979)). Noth-
ing in that definition naturally refers to levying taxes. Nor
does Congress ever use the word “regulate” in that way.
Hundreds of provisions in the U. S. Code give agencies the
authority to “regulate” one thing or another. Yet the Gov-
ernment cannot identify a single one that is understood to
grant taxing power. See Tr. of Oral Arg. 30. When Con-
gress wants to delegate that power, it uses a whole different
vocabulary—terms like “duty,” “tariff” or “surcharge,”
which do not appear in IEEPA. See ante, at 8 (citing repre-
sentative statutes); see also ante, at 19 (discussing, in par-
ticular, 19 U. S. C. §1862 (1970 ed.)). And likewise, when
Congress means to cover both regulatory and taxing pow-
ers, it refers to each separately. See ante, at 15 (also citing
statutes). Of course, Congress knows that taxes can be used
for regulatory ends: They can be a means of controlling or
adjusting behavior. But Congress still follows the path this
Court long ago marked out, and the one most consonant
with ordinary meaning, of treating the power to “regulate”
trade as “entirely distinct” from the power to “levy taxes.”
Gibbons v. Ogden, 9 Wheat. 1, 201-202 (1824); see ante, at
15. So in granting only the former, IEEPA excludes the lat-
ter: The President has the ability to regulate, but not to im-
pose taxes on, imports.

The surrounding statutory language confirms the point.
As the principal opinion explains, “regulate” is one of 9
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verbs listed in IEEPA’s delegation provision. See ante, at
15. (The others are “investigate,” “block,” “direct,” “compel,”
“nullify,” “void,” “prevent,” and “prohibit.” §1702(a)(1)(B).)
Those verbs are followed by 11 objects, each describing a
distinct sort of transaction involving foreign property—not
just “importation,” but also “acquisition,” “use,” “transfer,”
and so forth. Ibid. Combine the verbs and objects in all
possible ways, and the statute authorizes 99 actions a Pres-
ident can take to address a foreign threat. And exactly none
of the other 98 involves raising revenues. Rather, each en-
ables the President to impose penalties, restrictions, or con-
trols on foreign commerce. See ante, at 15. So when the
phrase “regulate . . . importation” is invoked to impose
quantity or quality limits on bringing foreign goods into the
country—for example, by setting quotas or requiring quar-
antines—the phrase fits well with its 98 neighbors. Just
like the rest, it provides a way to constrain or alter various
foreign transactions. But when that phrase is invoked to
impose tariffs? Then it becomes the odd man out—the only
one of 99 permission slips to involve “the core congressional
power of the purse.” Ante, at 8; see ante, at 5—-6. So even if
(contra both conventional and congressional usage) the
word “regulate” might refer to taxation in some other (hith-
erto undiscovered) statutory context, it would not do so in
IEEPA.2

Likewise, Congress’s consistent practice in delegating
tariff power refutes the Government’s position. As the

2The legislative history of IEEPA offers yet more proof that Congress
did not authorize taxation. The Senate Report, in its description of the
statute, reduces the 99 authorized actions to the following: the power “to
control or freeze property transactions where a foreign interest is in-
volved.” S. Rep. No. 95-466, p. 5 (1977). The House Report similarly
describes the delegation provision as “authoriz[ing] the President” to
“regulate or freeze any property in which any foreign country or a na-
tional thereof has any interest.” H. R. Rep. No. 95-459, p. 15 (1977).
Neither of those descriptions at all suggests that Congress intended to
cede its taxing power.
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principal opinion details, Title 19 of the U. S. Code includes
multiple provisions granting the President authority to levy
tariffs. See ante, at 8-9. But in each and every instance,
Congress has not only used specific language (e.g., “duty” or
“surcharge”), see supra, at 4, but also imposed tight re-
straints on the power given. It has capped the tariff’s rate
(e.g., 15%); or limited the tariff ’s duration (e.g., 150 days);
or established strict procedural conditions before the tariff
can take effect (e.g., investigations, public hearings, and re-
ports); or all of the above. See ante, at 8-9. What Congress
has never done in a tariff provision is what the Government
claims it did here—conferred power on the President to im-
pose a tariff of any amount, for any time, on only his own
say-so. And construing IEEPA to give that unparalleled au-
thority would effectively erase all the carefully confined tar-
iff provisions in Title 19. For any President could then es-
cape the rigors of those laws—could put in place, say, a non-
time-limited 100% tariff on all foreign products—by the
simple expedient of identifying a foreign threat. That gut-
ting of Title 19’s tariff scheme is not what Congress, when
delegating power to “regulate” imports, could have meant
to accomplish.

Nor has any President until now understood IEEPA to
authorize imposing tariffs. Between 1977 (when IEEPA
was enacted) and 2024, eight Presidents had the chance to
make use of IEEPA’s delegation of power. And all chose the
same course. They invoked the statute’s “regulate importa-
tion” provision for a variety of non-tariff purposes. See ante,
at 10. But they looked elsewhere—to Title 19’s provisions—
for tariff authority. See ante, at 10-11. In other words,
each President read the statutes as Congress wrote them,
with IEEPA enabling him to regulate imports and Title 19
enabling him—in confined situations—to tax those foreign
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goods. None, as far as anyone has suggested, even consid-
ered doing otherwise.?

For all those reasons, straight-up statutory construction
resolves this case for me; I need no major-questions thumb
on the interpretive scales. IEEPA gives the President sig-
nificant authority over transactions involving foreign prop-
erty, including the importation of goods. But in that gener-
ous delegation, one power is conspicuously missing.
Nothing in IEEPA’s text, nor anything in its context, ena-
bles the President to unilaterally impose tariffs. And need-
less to say, without statutory authority, the President’s tar-
iffs cannot stand. See ante, at 5—6.

3 Presidents followed the same practice, with one quasi-exception, un-
der TEEPA’s predecessor statute, the Trading with the Enemy Act
(TWEA). Beginning in 1941, TWEA authorized the President, as IEEPA
does now, to “regulate . . . importation.” 12 U. S. C. §95a(1)(B) (1940 ed.,
Supp. I). During the next three decades, six Presidents used that dele-
gation for only non-tariff ends, while relying on Title 19 to levy tariffs.
In 1971, when President Nixon imposed tariffs in response to a balance-
of-payments deficit, he continued in that tradition by invoking two stat-
utes (the Tariff Act of 1930 and Trade Expansion Act of 1962) found in
Title 19. See Presidential Proclamation No. 4074, 3 CFR 60 (1971-1975
Comp.). But in defending his act against a legal challenge, the Depart-
ment of Justice argued that even if the two cited statutes did not author-
ize the tariffs, TWEA would do so. That after-the-fact claim of authority
was upheld in the Court of Customs and Patent Appeals. See United
States v. Yoshida Int’l, Inc., 526 F. 2d 560, 572, 577-578 (CCPA 1975);
ante, at 17. The principal opinion well explains why that single lower
court decision about TWEA has no bearing on IEEPA’s meaning. See
ante, at 17-18, and n. 5.
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JUSTICE JACKSON, concurring in part and concurring in
the judgment.

I agree with the Court’s conclusion that the International
Emergency Economic Powers Act IEEPA) does not provide
the President with the power to tariff. Three of my col-
leagues have reached this result via the major questions
doctrine, see ante, at 7-13 (opinion of ROBERTS, C. J.)—a
framing that asks, in essence, whether Congress “would
likely have intended” to delegate the authority to tariff to
the President through IEEPA. West Virginia v. EPA, 597
U. S. 697, 730 (2022) (emphasis added); see also id., at 722—
723. While probing Congress’s intent is the right inquiry,
my colleagues speculate needlessly. In my view, the Court
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can, and should, consult a statute’s legislative history to de-
termine what Congress actually intended the statute to do.

As Congress undertakes the legislative process, congres-

sional committees in the Senate and House often generate
official reports that describe Congress’s aims for the legis-

lation. See R. Katzmann, Judging Statutes 19—20 (2014)

(Katzmann). Indeed, there is evidence that lawmakers
themselves pay more attention to these reports than a stat-
ute’s text to understand the statute’s purpose and meaning.
A. Gluck & L. Bressman, Statutory Interpretation From the
Inside—An Empirical Study of Congressional Drafting,
Delegation, and the Canons: Part I, 65 Stan. L. Rev. 901,
965-966, 968-969 (2013); see also Katzmann 37-38. Thus,
1n contrast to the principal dissent’s rejection of Committee
Reports as a means of ascertaining a statute’s meaning,
post, at 16, n. 11 (opinion of KAVANAUGH, J.), I think these
Senate and House Reports are among the best evidence of
what Congress sought to accomplish with its enactments.
See Gluck, 65 Stan. L. Rev., at 965, 977-978, 989.

In the cases now before us, that evidence shows that Con-
gress did not intend for IEEPA to authorize the Executive
to impose tariffs. Accord, ante, at 5, n. 2 (KAGAN, J., con-
curring in part and concurring in judgment). Instead, Con-
gress intended to delegate to the President the power to
freeze and control foreign property transactions.

Four pieces of the relevant legislative record support this
conclusion. The first two are the House and Senate Reports
that accompanied the 1941 amendment to IEEPA’s prede-
cessor statute, the Trading with the Enemy Act (TWEA).
First enacted in 1917, TWEA authorized the President to
control foreign property during wartime. But some of
TWEA’s sections delegating this authority had lapsed, and
“there [was] doubt as to the effectiveness of other sections.”
H. R. Rep. No. 1507, 77th Cong., 1st Sess., 2 (1941). Accord-
ingly, Congress amended TWEA in 1941, adding the sub-
section that includes the “regulate ... importation”



Cite as: 607 U. S. (2026) 3

Opinion of JACKSON, dJ.

language on which the President relies today. First War
Powers Act, 55 Stat. 839—840. The Reports explained Con-
gress’s primary purpose for the 1941 amendment: shoring
up the President’s ability to control foreign-owned property
by maintaining and strengthening the “existing system of
foreign property control (commonly known as freezing con-
trol).” H. R. Rep. No. 1507, at 2—-3; see also S. Rep. No. 911,
77th Cong., 1st Sess., 2 (1941).!

When Congress enacted IEEPA in 1977, limiting the cir-
cumstances under which the President could exercise his
emergency authorities, it kept the “regulate . . . importa-
tion” language from TWEA. §203(a)(1)(B), 91 Stat. 1626.
The other two relevant pieces of legislative history—the
Senate and House Reports that accompanied IEEPA—
demonstrate that Congress’s intent regarding the scope of
this statutory language remained the same. As the Senate
Report explained, Congress’s sole objective for the “regulate
. . . Importation” subsection was to grant the President the
emergency authority “to control or freeze property transac-
tions where a foreign interest is involved.” S. Rep. No. 95—
466, p. 5 (1977). The House Report likewise described
IEEPA as empowering the President to “regulate or freeze
any property in which any foreign country or a national
thereof has any interest.” H. R. Rep. No. 95-459, p. 15
(1977).

With this evidence of Congress’s objective, interpreting
the text of IEEPA becomes an easy task. Each of the listed
verbs—"“investigate, block during the pendency of an inves-
tigation, regulate, direct and compel, nullify, void, prevent

1In addition to maintaining the President’s “freezing control” author-
ity, Congress also sought to authorize the President to seize foreign prop-
erty and use it to serve the interests of the United States. H. R. Rep.
No. 1507, at 3. To this end, the 1941 amendment provided that foreign-
owned property “shall vest . . . in such agency or person as may be desig-
nated . . . by the President.” 55 Stat. 840. Congress did not include this
vesting language in IEEPA.
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or prohibit,” 50 U. S. C. §1702(a)(1)(B)—provides a means
by which the President can freeze or control foreign prop-
erty transactions. See ante, at 4-5, and n. 2 (opinion of
KAGAN, J.). Tariffs are different in kind. They are a tax on
imports; a means of generating revenue from transactions
between private parties. See ante, at 6 (majority opinion).
Because tariffs are not a means by which the President can
freeze or control foreign assets, interpreting IEEPA to au-
thorize tariffs would require the Court to override Con-
gress’s expressed purpose for including the “regulate . . .
importation” language in the statute.

* * *

Like THE CHIEF JUSTICE’s opinion, the principal dissent
declines the help of legislative history. See post, at 16, n. 11
(opinion of KAVANAUGH, J.). The dissent concludes that
IEEPA and TWEA are “best understood” as authorizing tar-
iffs, and that any other interpretation would “not make
much sense.” Post, at 24-25, 29.2 But why would it matter
which interpretation we think is “best” when Congress has
already told us? The legislative history here plainly estab-
lishes that Congress understood and intended IEEPA and
TWEA to authorize a wholly different type of power: the
power to freeze foreign-owned property. And the proper
role of the Court is to give effect to Congress’s intent, not
our own instincts. See United States v. American Trucking
Assns., Inc., 310 U. S. 534, 542 (1940).

In short, in these cases, the legislative history provides
helpful evidence of “what Congress was trying to do” in
IEEPA. Katzmann 38. Given that evidence, we need not
speculate or, worse, step into Congress’s shoes and

2This reasoning appears to follow the Court’s relatively recent practice
of picking what it deems the best reading of a statute without consider-
ation of Congress’s intent. See, e.g., Stanley v. City of Sanford, 606 U. S.
46, 51-54 (2025); accord, id., at 96-97, and n. 12 (JACKSON, J., dissent-
ing).
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formulate our own views about what powers would be best
to delegate to the President for use during an emergency.
See ibid.; J. Hurst, Dealing With Statutes 33 (1982). When
Congress tells us why it has included certain language in a
statute, the limited role of the courts in our democratic sys-
tem of government—as interpreters, not lawmakers—de-
mands that we give effect to the will of the people.
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JUSTICE THOMAS, dissenting.

I join JUSTICE KAVANAUGH’s principal dissent in full. As
he explains, the Court’s decision today cannot be justified
as a matter of statutory interpretation. Congress author-
ized the President to “regulate . . . importation.” 50 U. S. C.
§1702(a)(1)(B). Throughout American history, the author-
ity to “regulate importation” has been understood to include
the authority to impose duties on imports. Post, at 9-13,
22-29 (KAVANAUGH, J., dissenting). The meaning of that
phrase was beyond doubt by the time that Congress enacted
this statute, shortly after President Nixon’s highly publi-
cized duties on imports were upheld based on identical lan-
guage. Post, at 14-22. The statute that the President relied
on therefore authorized him to impose the duties on imports
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at issue in these cases. JUSTICE KAVANAUGH makes clear
that the Court errs in concluding otherwise.

I write separately to explain why the statute at issue here
is consistent with the separation of powers as an original
matter. The Constitution’s separation of powers forbids
Congress from delegating core legislative power to the Pres-
ident. This principle, known as the nondelegation doctrine,
1s rooted in the Constitution’s Legislative Vesting Clause
and Due Process Clause. Art. I, §1; Amdt. 5. Both Clauses
forbid Congress from delegating core legislative power,
which is the power to make substantive rules setting the
conditions for deprivations of life, liberty, or property. Nei-
ther Clause prohibits Congress from delegating other kinds
of power. Because the Constitution assigns Congress many
powers that do not implicate the nondelegation doctrine,
Congress may delegate the exercise of many powers to the
President. Congress has done so repeatedly since the
founding, with this Court’s blessing.

The power to impose duties on imports can be delegated.?
At the founding, that power was regarded as one of many

11 refer to charges on imported goods as “duties,” not “tariffs” or
“taxes.” When the government charged money for importing goods, that
charge was historically called a custom or impost, each of which was a
kind of “duty.” See N. Webster, A Compendious Dictionary of the English
Language 75, 152 (1806); Art. I, §10, cl. 2. The word “tariff ” primarily
referred to the schedule or table listing such duties, not the duties them-
selves. Webster, Compendious Dictionary, at 305. The word “tax,” alt-
hough sometimes used loosely to refer to all kinds of monetary charges,
more often “exclude[d]” duties on imports. R. Natelson, What the Con-
stitution Means by “Duties, Imposts, and Excises”—and “Taxes” (Direct
or Otherwise), 66 Case W. Res. L. Rev. 297, 306 (2015).

In fact, although Colonial Americans “staunchly contested efforts by
Parliament to ‘tax’ them,” they often “conceded the authority of the Brit-
ish government to regulate commerce through financial exactions,” in-
cluding “prohibitory tariffs.” Ibid. In the most “widely read” and “uni-
versally approved” response to the Stamp Act, E. Morgan & H. Morgan,
The Stamp Act Crisis 71 (1953), Daniel Dulany wrote: “A Right to impose
an internal Tax on the Colonies, without their Consent for the single
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powers over foreign commerce that could be delegated to
the President. Power over foreign commerce was not within
the core legislative power, and engaging in foreign com-
merce was regarded as a privilege rather than a right.
Early Congresses often delegated to the President power to
regulate foreign commerce, including through duties on im-
ports. As I suggested over a decade ago, the nondelegation
doctrine does not apply to “a delegation of power to make
rules governing private conduct in the area of foreign
trade,” including rules imposing duties on imports. Depart-
ment of Transportation v. Association of American Rail-
roads, 575 U. S. 43, 80-81, n. 5 (2015) (opinion concurring
in judgment). Therefore, to the extent that the Court relies
on “separation of powers principles™ to rule against the
President, ante, at 8 (opinion of ROBERTS, C. dJ.), it is mis-
taken.

I

The nondelegation doctrine is rooted in both the Legisla-
tive Vesting Clause and the Due Process Clause. The doc-
trine ensures that “[t]he Legislative [Branch] cannot trans-
fer the Power of Making Laws to any other hands.” J.
Locke, Two Treatises of Government §141, p. 380 (P. Laslett
ed. 1964) (Locke) (emphasis deleted). Importantly,

Purpose of Revenue, is denied; a Right to regulate their Trade without
their Consent is admitted. The Imposition of a Duty, may, in some In-
stances, be the proper Regulation.” Considerations on the Propriety of
Imposing Taxes in the British Colonies 34 (2d ed. 1765) (emphasis de-
leted). Likewise, Benjamin Franklin famously conceded Britain’s “right
‘of laying duties to regulate commerce,” ” but rejected its power to “ ‘lay
internal taxes.”” B. Bailyn, The Ideological Origins of the American Rev-
olution 214 (1967); see also id., at 212 (explaining that colonists denied
Britain “all right to tax the colonies,” but “conceded to it the right to raise
revenue through duties on trade”); E. Nelson, The Royalist Revolution
32 (2014); C. Becker, The Declaration of Independence: A Study in the
History of Political Ideas 90 (1922).
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however, the nondelegation doctrine applies only to Con-
gress’s core legislative power, not to all of its powers.

A

The Legislative Vesting Clause grants Congress alone
the federal legislative power. It requires that “[a]ll legisla-
tive Powers” granted to the Federal Government “shall be
vested in a Congress of the United States.” Art. I, §1. It
follows that those federal legislative powers cannot be exer-
cised by anyone else, including the President. See Associa-
tion of American Railroads, 575 U. S., at 74 (opinion of
THOMAS, J.).

“Legislative power” for purposes of the Vesting Clause
means the power to make substantive rules setting the con-
ditions for deprivations of life, liberty, or property. I have
described this power as the “core legislative power” to dis-
tinguish it from other powers that the Constitution grants
Congress. Id., at 80. Core legislative power includes only
the power to make “law” in the “Blackstonian sense of gen-
erally applicable rules of private conduct,” the violation of
which results in the deprivation of “core private rights.” Id.,
at 73, 76. These core private rights are the natural rights
to life, liberty, and property. See 1 W. Blackstone, Com-
mentaries on the Laws of England 123-136 (1765) (Black-
stone); C. Nelson, Adjudication in the Political Branches,
107 Colum. L. Rev. 559, 566-567 (2007).

The nondelegation doctrine is also rooted in the Due Pro-
cess Clause. That Clause prohibits the Federal Govern-
ment from depriving any person of “life, liberty, or property,
without due process of law.” Amdt. 5. The Founders mod-
eled it on chapter 39 of the Magna Carta, which prohibited
the deprivation of a free man’s private rights “except by the
lawful judgment of his peers and by the law of the land.” A.
Howard, Magna Carta: Text and Commentary 45 (rev. ed.
1998); see Obergefell v. Hodges, 576 U. S. 644, 723 (2015)
(THOMAS, J., dissenting). By the founding, the Magna
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Carta was understood to mean that “no subject would be
deprived of a private right—that is, a right of life, liberty,
or property—except in accordance with ‘the law of the land,’
which consisted only of statutory and common law.” Asso-
ciation of American Railroads, 575 U. S., at 72 (opinion of
THOMAS, J.) (citing N. Chapman & M. McConnell, Due Pro-
cess as Separation of Powers, 121 Yale L. J. 1672, 1688
(2012)).

A rule made by someone other than the legislature, such
as the King, was not “the law of the land.” Association of
American Railroads, 575 U. S., at 72 (opinion of THOMAS,
J.). Chief Justice Coke famously held invalid the King’s
proclamation prohibiting new buildings in London because
the King could not “create any offence” “without Parlia-
ment.” Case of Proclamations, 12 Co. Rep. 74, 74-75, 77
Eng. Rep. 1352, 1353 (K. B. 1611); see Association of Amer-
ican Railroads, 575 U. S., at 72 (opinion of THOMAS, J.) (ex-
plaining that this principle was associated with chapter 39
of the Magna Carta). When the Founders transplanted the
same principle into the Due Process Clause, they ensured
that when the government wanted to deprive people of the
familiar core private rights of “life, liberty, and property,” it
could not do so “on the basis of a rule (or a will) not enacted
by the legislature.” Id., at 75-76.

B

Neither the Legislative Vesting Clause nor the Due Pro-
cess Clause forbids Congress from delegating its other pow-
ers. As this Court put it two centuries ago, although Con-
gress cannot delegate powers that are “strictly and
exclusively legislative,” it can “certainly delegate” others.
Wayman v. Southard, 10 Wheat. 1, 42-43 (1825) (opinion
for the Court by Marshall, C. J.).

Many of Congress’s powers fall within the core legislative
power subject to the nondelegation doctrine. For example,
the Constitution gives Congress the power to regulate
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commerce among the States. Art. I, §8, cl. 3. Congress can
thus make substantive rules for interstate trade—such as
by restricting drug shipments across state lines—punisha-
ble with fines or imprisonment. Cf. Gonzales v. Raich, 545
U. S. 1, 58 (2005) (THOMAS, J., dissenting). Likewise, the
Constitution gives Congress many other powers that impli-
cate life, liberty, and property, including the power to pro-
vide for the punishment of counterfeiting, Art. I, §8, cl. 6;
the power to provide for the punishment of treason, Art. III,
§3, cl. 2; and the power to impose internal taxes, Art. I, §8,
cl. 1; Amdt. 16. These powers cannot be delegated, as I have
repeatedly explained. See, e.g., Association of American
Railroads, 575 U. S., at 77 (opinion of THOMAS, J.); Whit-
man v. American Trucking Assns., Inc., 531 U. S. 457, 487
(2001) (THOMAS, J., concurring). They cannot be delegated
even if Congress delegates them unambiguously. Cf. ante,
at 8 (opinion of ROBERTS, C. J.).

Congress also has many powers that are not subject to
the nondelegation doctrine. “We now think of the powers
listed in Article I, Section 8 as quintessentially legislative
powers, but many of them were actual, former, or asserted
powers of the Crown, which the drafters decided to allocate
to the legislative branch.” M. McConnell, The President
Who Would Not Be King 274 (2020) (McConnell); accord,
Zivotofsky v. Kerry, 576 U. S. 1, 36 (2015) (THOMAS, J., con-
curring in judgment in part and dissenting in part). These
include the powers to raise and support armies, to fix the
standards of weights and measures, to grant copyrights, to
dispose of federal property, and, as discussed below, to reg-
ulate foreign commerce. Art. I, §8; Art. IV, §3. None of
these powers involves setting the rules for the deprivation
of core private rights. Blackstone called them “prerogative”
powers, and sometimes “executive.” See 1 Blackstone 242,
245, 255-262, 264-265, 276, 279; 2 id., at 407, 410 (1766);
1 W. Crosskey, Politics and the Constitution in the History
of the United States 416, 421-425 (1953); McConnell 274—
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275. By one count, 13 of the 29 powers given to Congress in
Article I were powers that “Blackstone described as ‘execu-
tive’ powers.” 1 Crosskey, Politics and the Constitution, at
428.

For most of American history, the nondelegation doctrine
was understood not to apply to these powers. Contra, ante,
at 42—-46 (GORSUCH, J., concurring). “The early congresses
felt free to delegate certain powers to President Washington
in broad terms.” McConnell 333. Thus, the Constitution
gives Congress the power to support armies, Art. I, §8, cl.
12, but Congress in 1789 delegated to the President the
power to establish regulations for benefits to veterans
wounded in the Revolutionary War. See Act of Sept. 29,
1789, ch. 24, 1 Stat. 95. The Constitution gives Congress
the power to grant patents, Art. I, §8, cl. 8, but Congress in
1790 delegated to executive officials the power to grant pa-
tents in their discretion. See Act of Apr. 10, 1790, ch. 7, §1,
1 Stat. 109-110. The Constitution gives Congress the
power to borrow money, Art. I, §8, cl. 2, but Congress in
1790 delegated to the President the power to borrow up to
$12 million on behalf of the United States in his discretion.
See Act of Aug. 4, 1790, §2, 1 Stat. 139. The Constitution
gives Congress the power to raise armies, Art. I, §8, cl. 12,
but Congress in 1791 delegated to the President the power
to raise an army of 2,000 troops in his discretion. See Act
of Mar. 3, 1791, §8, 1 Stat. 223. And, as I explain further
below, see infra, at 13—15, the Constitution gives Congress
the power to regulate foreign commerce, Art. I, §8, cl. 3, but
early Congresses often delegated to the President the power
to regulate foreign commerce. See, e.g., Act of July 22, 1790,
ch. 33, 1 Stat. 137; Act of June 4, 1794, ch. 41, 1 Stat. 372.

These early delegations had one thing in common: They
did not implicate the Legislative Vesting Clause or the Due
Process Clause. “None of these statutes disturbed natural
rights or intruded into the core of the legislative power.”
McConnell 333; cf. A. Bamzai, Comment, Delegation and
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Interpretive Discretion: Gundy, Kisor, and the Formation
and Future of Administrative Law, 133 Harv. L. Rev. 164,
178 (2019). They therefore did not violate the nondelega-
tion doctrine.

The Constitutional Convention seemed to agree with this
understanding of delegation. Contra, ante, at 42
(GORSUCH, J., concurring). James Madison proposed an
amendment clarifying that the President had the power “ ‘to
execute such other powers™ as were “ ‘delegated by the na-
tional Legislature,” so long as the delegated powers were
““not Legislative nor Judiciary in their nature.””’” 1 Rec-
ords of the Federal Convention of 1787, p. 67 (M. Farrand
ed. 1966). Thus, in Madison’s view, some of Congress’s pow-
ers were “not Legislative” and could be “delegated” to the
President. Ibid. Madison’s proposal was rejected after oth-
ers argued that it was unnecessary. Ibid. Madison agreed
that the purpose of the proposed amendment was only to
“prevent doubts and misconstructions.” Ibid. Nobody dis-
puted that Madison stated the correct scope of the nondele-
gation doctrine. Ibid.; see also McConnell 332 (“[W]e can
infer [from Madison’s motion] that the framers understood
that Congress would be able to delegate its royal preroga-
tive powers back to the President”).2

2Thus, although many used the word “legislative” in the broader sense
to describe powers that should initially belong to the legislature, ante, at
42-43 (GORSUCH, dJ., concurring), the Founders likely understood the
Legislative Vesting Clause to refer more narrowly to “core legislative
power,” Department of Transportation v. Association of American Rail-
roads, 575 U. S. 43, 80 (2015) (THOMAS, dJ., concurring in judgment). That
understanding accorded with the views of separation-of-powers theorists
of the time, who distinguished the three core functions of government
from the institutions that would exercise them in any given polity. S.
Prakash & M. Ramsey, Foreign Affairs and the Jeffersonian Executive,
89 Minn. L. Rev 1591, 1612-1617 (2005); see 1 B. de Montesquieu, The
Spirit of Laws 151-153 (T. Nugent transl., rev. ed. 1899). For nondele-
gation purposes, therefore, “[t]he key is to distinguish between strictly
legislative authority—the power to make rules binding on persons or
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II

As a matter of original understanding, historical practice,
and judicial precedent, the power to impose duties on im-
ports is not within the core legislative power. Congress can
therefore delegate the exercise of this power to the Presi-
dent.

A

Neither of the two constitutional foundations for the non-
delegation doctrine forbids Congress from delegating to the
President the power to impose duties on imports.

1

The Legislative Vesting Clause provides no basis for ap-
plying the nondelegation doctrine to the power to impose
duties on imports.

“The ‘power over external affairs [is] in origin and essen-
tial character different from that over internal affairs.””
Haaland v. Brackeen, 599 U. S. 255, 356 (2023) (THOMAS,
J., dissenting) (quoting United States v. Curtiss-Wright Ex-
port Corp., 299 U. S. 304, 319 (1936)). Although internal
affairs are governed by the domestic law of one sovereign,
external affairs implicate the relationship between sover-
eigns, which is subject to the law of nations. See Locke
§§145-148, at 383-384; 1 Blackstone 264; 4 id., at 66-68
(1769); E. de Vattel, The Law of Nations 161-163, 281-289
(J. Chitty ed. 1852) (Vattel). External affairs, then, are not
susceptible to being “directed by antecedent, standing, pos-
itive Laws” made by one nation. Locke §147, at 384. When
a person goes abroad, he must resort to the political
branches (and ultimately the military)—rather than the ju-
diciary—for protection, can indebt the executive to foreign
nations for his personal misconduct, and can trigger a for-
eign conflict. See Vattel 161-163, 281-289; 2 F. Wharton,

property within the nation—and other powers assigned to Congress.”
McConnell 327.
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Digest of International Law §222, pp. 575-576 (2d ed.
1887); see also id., §§189, 213-221, at 432-445, 5639-575.
The power to regulate external affairs was accordingly
not viewed as within the core legislative power at the found-
ing. See Zivotofsky, 576 U. S., at 35—37 (opinion of THOMAS,
dJ.). Blackstone described powers over “intercourse with for-
eign nations” as “prerogative” powers naturally belonging
to the King. 1 Blackstone 245; see id., at 232. Locke agreed
that this power “must be lodged” with the “executive.” Zi-
votofsky, 576 U. S., at 35 (opinion of THOMAS, J.) (citing
Locke §148). Baron de Montesquieu classified all powers
“in respect to things dependent on the law of nations” as
part of “the executive power.” 1 The Spirit of Laws 151 (T.
Nugent transl., rev. ed. 1899). The “legislative” power, by
contrast, “applied only within the realm.” McConnell 214.
The power to regulate external affairs included power
over foreign commerce. At the founding, the “external ex-
ecutive power” included “ ‘the transactions of the state with
any other independent state.”” Zivotofsky, 576 U. S., at 36
(opinion of THOMAS, dJ.). In Great Britain, the King had no
unilateral legislative power, McConnell 107, but he had
much unilateral power over foreign commerce. His power
over foreign commerce included the power to “govern for-
eign trade,” id., at 216, and to “prohibit any of his subjects
from leaving the realm,” 1 Blackstone 261; accord, East In-
dia Co. v. Sandys, Skin. 223, 223-224, 90 Eng. Rep. 103
(K. B. 1684) (describing the “inherent prerogative in the
Crown, that none should trade with foreigners without the
King’s licence”). Thomas Rutherforth’s Institutes of Natu-
ral Law—"a treatise routinely cited by the Founders,” Zivo-
tofsky, 576 U. S., at 36 (opinion of THOMAS, J.)—explained
that the “external executive power” included “the power of
adjusting the rights of a nation in respect of . . . trade.” 2
Institutes of Natural Law 55-56 (1756); accord, Locke §146,
at 383. The power to impose duties on imports was a con-
ventional method for governing foreign trade. It originated
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as a “prerogative right” of the King, N. Gras, Early English
Customs System 21 (1918).3

2

The Due Process Clause likewise provides no basis for ap-
plying the nondelegation doctrine to the power to impose
duties on imports. The Due Process Clause protects
“rights,” not “privileges.” Gutierrez v. Saenz, 606 U. S. 305,
331 (2025) (THOMAS, J., dissenting). Importing is a matter
of privilege.

The government can charge money for privileges without
depriving a person of property for due-process purposes.
The government charges people money every day for a wide
range of activities, such as to enter a government park, mail
an envelope, apply for a copyright, or file a lawsuit. Be-
cause a person has no core private right to engage in these
activities, the government is not subject to due-process re-
straints in setting such charges. The due-process question
1s not whether a government action “ ‘raise[s] revenue,” ”
ante, at 6 (majority opinion), but whether it implicates core
private rights. Supra, at 3—4. Thus, when Congress dele-
gates power to make “regulations” on federal land, the Sec-
retary of Agriculture can set a “charge” for the “privilege of
grazing sheep” on that land without thereby “exercis[ing]
the legislative power.” United States v. Grimaud, 220 U. S.
506, 522-523 (1911); see also Bamzai, 133 Harv. L. Rev., at
180-182; contra, ante, at 8 (opinion of ROBERTS, C. J.). Con-
gress has, consistent with due process, delegated the power
to set charges for a wide range of privileges. See 16 U. S. C.
§6802 (delegating the power to set fees for entrance to and

3See also P. Einzig, The Control of the Purse: Progress and Decline of
Parliament’s Financial Control 65 (1959) (“[T]he origin of the term ‘cus-
toms’ is that it had been the ancient customary practice of the Crown to
levy charges on imports and exports on its own authority”). Parliament
took some of that prerogative power away, but delegated it back in broad
terms to the King, see id., at 65—70, who was still agreed to have no leg-
islative power, McConnell 107-110.
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use of federal recreation areas); 17 U. S. C. §1316 (delegat-
ing the power to “by regulation set reasonable fees” for ap-
plications); 39 U. S. C. §3622 (delegating the power to set
postal rates); 28 U. S. C. §1911 (“The Supreme Court may
fix the fees to be charged by its clerk”).

A person had no core private right to import goods at the
founding. On the Founders’ understanding, statutes allow-
ing “importation of goods from abroad were thought to cre-
ate mere privileges rather than core private rights.” Nel-
son, 107 Colum. L. Rev., at 580. Foreign commerce was
governed by the law of nations, which is a law of “sover-
eigns,” not of “private individuals.” Vattel 285. “[A]ny at-
tempt to introduce foreign goods” without the “expressed al-
lowances” of the sovereign was “a violation of its
sovereignty.” Cross v. Harrison, 16 How. 164, 196 (1854).
“Every state” had “a right to prohibit the entrance of foreign
merchandises,” including through the imposition of duties
on imports. Vattel §§90, 99, at 38, 43. Because “no one had
a vested right to import” any “goods from abroad,” the im-
position of “tariffs” as a condition for importing those goods
did not implicate the Due Process Clause any more than
when the government charges money for other privileges.
Nelson, 107 Colum. L. Rev., at 580.

* * *

The power to impose duties on imports thus does not im-
plicate either of the constitutional foundations for the non-
delegation doctrine. Hence, even the strongest critics of del-
egation, myself included, have recognized that regulations
of foreign commerce might not be subject to ordinary non-
delegation limitations. See FCC v. Consumers’ Research,
606 U. S. 656, 742, n. 19 (2025) (GORSUCH, J., dissenting)
(“[1]t may be . . . that tariffs and domestic taxes present dif-
ferent contexts when it comes to the problem of delega-
tion”); accord, Association of American Railroads, 575 U. S.,
at 80, and n. 5 (opinion of THOMAS, J.). So long as Congress
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complies with other constitutional limitations, it can dele-
gate this power.

B

Historical practice and precedent confirm that Congress
can delegate the power to impose duties on imports.

1

Since the 1790s, Congress has consistently delegated to
the President power over foreign commerce, including the
power to impose duties on imports. “Practically every vol-
ume of the United States Statutes™ contains broad delega-
tions to the President in the area of foreign commerce. Id.,
at 80, n. 5 (quoting Curtiss-Wright Export Corp., 299 U. S.,
at 324).

The First Congress gave the President the power to “pre-
scribe” “rules and regulations” that would “gover[n]” any
person licensed to trade with Indians. 1 Stat. 137. Trade
with Indians was regarded as “a matter of external rela-
tions.” McConnell 333. In delegating this power, Congress
did not specify or limit what kinds of regulations the Presi-
dent could impose. Act of July 22, 1790, 1 Stat. 137-138.
Pursuant to that broad delegation, the President restricted
trading “[d]istilled [s]pirits,” required each trader to “give
intelligence” to the Government, and subdelegated to his
superintendents the power to “assign the limits within
which each trader shall trade.” 61 Timothy Pickering Pa-
pers, Massachusetts Historical Society 4 (Aug. 28, 1790);
see also Letter from G. Washington to H. Knox (Aug. 13,
1790), in 6 Papers of George Washington 244-245 (D.
Twohig ed. 1996). Any person who violated the President’s
regulations would owe $1,000 “payable to the President.” 1
Stat. 137.

Succeeding early Congresses delegated many more pow-
ers over foreign commerce to the President. In 1794, Con-
gress delegated to the President the power to “lay an
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embargo on all ships and vessels in the ports of the United
States,” including ships belonging to Americans, unless
Congress was in session. Act of June 4, 1794, 1 Stat. 372.
It authorized the President to make “such regulations as
the circumstances of the case may require” in exercising
that delegated power. Ibid. Congress allowed the Presi-
dent to impose the embargo as “in his opinion, the public
safety shall so require.” Ibid. In 1795, Congress delegated
to the President the power to “permit the exportation of
arms, cannon and military stores, the law prohibiting the
exportation of the same to the contrary notwithstanding.”
Act of Mar. 3, 1795, ch. 53, 1 Stat. 444. In 1798, Congress
delegated to the President the power to discontinue “prohi-
bitions and restraints” on commerce with France. Act of
June 13, 1798, 1 Stat. 565-566; see also, e.g., Act of Mar. 3,
1817, ch. 39, 3 Stat. 361-362 (delegating to the President
the power to discontinue a ban on importation of plaster of
Paris). In 1799, Congress delegated to the President the
authority to discontinue and to reimpose “restraints and
prohibitions” on commerce with France when he “deem[ed]
it expedient and consistent with the interest of the United
States.” Act of Feb. 9, 1799, 1 Stat. 615. And, in 1800, Con-
gress delegated to the President the power to remove a ban
on trade with France, and to “re-establish” certain “re-
straints and prohibitions” when he “deem[ed] it expedient.”
Act of Feb. 27, 1800, 2 Stat. 9-10.4

Congress likewise delegated to the President the power
to set duties on imports. In 1815, Congress delegated to the
President the power to lower reciprocal duties when he was
“satisfied” that other nations’ trade practices no longer op-
erated “to the disadvantage of the United States.” Act of
Mar. 3, 1815, ch. 77, 3 Stat. 224. In 1824, Congress

4 JUSTICE GORSUCH’s interpretation of two “early congressional de-
bates,” ante, at 43 (concurring opinion), is thus difficult to reconcile with
what early Congresses actually did.
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delegated to the President the power to lower and to reim-
pose duties in response to foreign nations’ trade practices.
See Act of Jan. 7, 1824, 4 Stat. 2—-3. Throughout the early
decades of the Republic, Congress continued to delegate to
the President similar powers over duties on imports on a
regular basis. See, e.g., Act of May 24, 1828, ch. 111, 4 Stat.
308; Act of May 31, 1830, ch. 219, 4 Stat. 425; Act of July
13, 1832, ch. 207, 4 Stat. 578-579. Presidents frequently
changed the rates of duties on imports as to various foreign
nations pursuant to these delegations.?

2

This Court has consistently upheld Congress’s delegation
of power over foreign commerce, including the power to im-
pose duties on imports.

The Court has long conveyed to Congress that it may “in-
vest the President with large discretion in matters arising
out of the execution of statutes relating to trade and com-
merce with other nations.” Marshall Field & Co. v. Clark,
143 U. S. 649, 691 (1892). Since shortly after the founding,
the Court has rejected challenges to delegations of power
over foreign commerce. See Cargo of Brig Aurora v. United

5 See, e.g., July 24, 1818, Proclamation of President J. Monroe, in 2
Messages and Papers of the Presidents 606—-607 (J. Richardson ed. 1897)
(eliminating duties on “goods, wares, and merchandise imported into the
United States” as to the Free Hanseatic city of Bremen); see also, e.g.,
Aug. 1, 1818, Proclamation of President J. Monroe, in 2 id., at 607; May
4, 1820, Proclamation of President J. Monroe, in 2 id., at 642; Aug. 20,
1821, Proclamation of President J. Monroe, in 2 id., at 665—666; Nov. 22,
1821, Proclamation of President J. Monroe, in 2 id., at 666—667; June 7,
1827, Proclamation of President J. Quincy Adams, in 2 id., at 942-943;
July 1, 1828, Proclamation of President J. Quincy Adams, in 2 id., at
970-971; May 11, 1829, Proclamation of President A. Jackson, in 3 id.,
at 1003; June 3, 1829, Proclamation of President A. Jackson, in 3 id., at
1004-1005; Apr. 28, 1835, Proclamation of President A. Jackson, in 3 id.,
at 1365-1366; Sept. 1, 1836, Proclamation of President A. Jackson, in 3
id., at 1452—-1453; June 14, 1837, Proclamation of President M. Van Bu-
ren, in 4 id., at 1539.
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States, 7 Cranch 382, 386, 387—-389 (1813). Even when a
“challenged delegation, if it were confined to internal af-
fairs, would be invalid,” the Court has upheld the delega-
tion. Curtiss-Wright Export Corp., 299 U. S., at 315, 322.
There is a “fundamental” difference, the Court has ex-
plained, between “foreign or external affairs” and “domestic
or internal affairs.” Id., at 315. Thus, “Congress may of
course delegate very large grants of its power over foreign
commerce to the President,” Chicago & Southern Air Lines,
Inc. v. Waterman S. S. Corp., 333 U. S. 103, 109 (1948), in-
cluding when it comes to imposing “duties” on imports,
Curtiss-Wright Export Corp., 299 U. S., at 325, n. 2.

When Congress has delegated to the President the power
to impose duties on imports, this Court has upheld those
delegations. In Clark, 143 U. S. 649, the Court upheld Con-
gress’s delegation to the President of the power to impose
duties on nations whose importation policies “he may deem
to be reciprocally unequal and unreasonable.” Id., at 680.
It explained that Congress had “frequently, from the organ-
ization of the government to the present time,” conferred
powers over “trade and commerce” to “the President.” Id.,
at 683. In J. W. Hampton, Jr., & Co. v. United States, 276
U. S. 394 (1928), the Court upheld a delegation to the Pres-
ident to impose duties as necessary up to statutorily limited
rates to make them reciprocal. Id., at 401, 409. And, in
Federal Energy Administration v. Algonquin SNG, Inc., 426
U. S. 548 (1976), the Court upheld a delegation of the power
to impose a universal duty on imported oil. Id., at 555, 558—
560.6

6 The Court has even suggested that the President has inherent peace-
time authority to impose duties on imports. After the Mexican-American
War ended, executive officials imposed duties on imports at a California
port within the United States before Congress had “passed an act to ex-
tend the collection of tonnage and import duties to the ports of Califor-
nia.” Cross v. Harrison, 16 How. 164, 190 (1854); see also id., at 192,
194-196. The executive officials unilaterally extended Congress’s earlier
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Although these cases involved duties on imports, the
Court nowhere suggested that a different nondelegation
rule applied because the duty was a “tax” or “raise[d] reve-

nue.” Ante, at 6 (majority opinion) (internal quotation
marks omitted).”

II1

Congress’s delegation here was constitutional. The stat-
ute at issue in these cases, the International Emergency
Economic Powers Act, delegates to the President a wide
range of powers over foreign commerce. IEEPA gives the
President, on conditions satisfied here, the power to “regu-
late” foreign commerce, including “importation” of foreign
property. 50 U. S. C. §1702(a)(1)(B).

IEEPA’s delegation of power to impose duties on imports
complies with the nondelegation doctrine. Congress dele-
gated to the President a version of the same power that it
has delegated to him in many statutes since the early days
of the Republic. See supra, at 13—17. Congress limited that
delegation to foreign commerce. See §1702(a)(1)(B); see
also §1701. In delegating the power to impose duties on
imports, it gave the President no core legislative power to
make substantive rules setting the conditions for depriva-
tions of life, liberty, or property. Its delegation therefore
complied with the constitutional separation of powers and
1s consistent with centuries of practice and precedent. It
did not need to exercise that power itself and did not need
to delegate it “unambiguously”—even though, as JUSTICE

authorized duties to new ports. Id., at 193. Although the Court’s rea-
soning was somewhat opaque, the Court upheld the executive officials’
unilateral peacetime duties in part because nobody has a right to “intro-
duce foreign goods” except with the sovereign’s “expressed allowances.”
Id., at 196-197.

7In fact, less than a year ago, the Court explicitly rejected “a special
nondelegation rule for revenue-raising legislation.” FCC v. Consumers’
Research, 606 U. S. 656, 674 (2025).
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KAVANAUGH explains, it did. See post, at 38—45 (dissenting
opinion).

The principal opinion bases its decision on the major
questions doctrine. Ante, at 7-13 (opinion of ROBERTS,
C. J.). In some cases, the Court has used the major ques-
tions doctrine as a canon of statutory interpretation be-
cause delegations of major powers are unlikely to be subtle.
See, e.g., Whitman, 531 U. S., at 468; see ante, at 8 (opinion
of ROBERTS, C. J.); see also Biden v. Nebraska, 600 U. S.
477, 501-503 (2023). In other cases, the Court has used it
to avoid what would have been originally understood as an
unconstitutional delegation of legislative power. See, e.g.,
West Virginia v. EPA, 597 U. S. 697, 723 (2022); ante, at 8
(opinion of ROBERTS, C. J.). In today’s cases, neither the
statutory text nor the Constitution provide a basis for rul-
ing against the President. I respectfully dissent.
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JUSTICE KAVANAUGH, with whom JUSTICE THOMAS and
JUSTICE ALITO join, dissenting.

Acting pursuant to his statutory authority to “regulate

. . importation” under the 1977 International Emergency
Economic Powers Act, or IEEPA, the President has imposed
tariffs on imports of foreign goods from various countries.
The tariffs have generated vigorous policy debates. Those
policy debates are not for the Federal Judiciary to resolve.
Rather, the Judiciary’s more limited role is to neutrally
interpret and apply the law. The sole legal question here is
whether, under IEEPA, tariffs are a means to “regulate . . .
importation.” Statutory text, history, and precedent
demonstrate that the answer is clearly yes: Like quotas
and embargoes, tariffs are a traditional and common tool to
regulate importation.
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Since early in U. S. history, Congress has regularly
authorized the President to impose tariffs on imports of
foreign goods. Presidents have often used that authority to
obtain leverage with foreign nations, help American
manufacturers and workers compete on a more level
playing field, and generate revenue for the United States.
Numerous laws such as the Trade Expansion Act of 1962
and the Trade Act of 1974 continue to authorize the
President to place tariffs on foreign imports in a variety of
circumstances, and Presidents have often done so. In
recent years, Presidents George W. Bush, Obama, and
Biden have all imposed tariffs on foreign imports under
those statutory authorities.

President Trump has similarly imposed tariffs, and has
done so here under IEEPA. During declared national
emergencies, IEEPA broadly authorizes the President to
regulate international economic transactions. Most
relevant for this case, during those national emergencies,
IEEPA grants the President the power to “regulate . . .
importation” of foreign goods.

In early 2025, President Trump declared two national
emergencies pursuant to the National Emergencies Act.
See 50 U. S. C. §1621(a). One emergency concerned drug
trafficking into the United States. The other emergency
involved trade imbalances with foreign nations that have
harmed American manufacturers and workers.

To help address those emergencies, the President drew
upon his authority in IEEPA to “regulate . . . importation,”
and he imposed tariffs on imports from various countries.

The plaintiffs argue and the Court concludes that the
President lacks authority under IEEPA to impose tariffs. I
disagree. In accord with Judge Taranto’s careful and
persuasive opinion in the Federal Circuit, I would conclude
that the President’s power under IEEPA to “regulate . . .
importation” encompasses tariffs. As a matter of ordinary
meaning, including dictionary definitions and historical
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usage, the broad power to “regulate . . . importation”
includes the traditional and common means to do so—in
particular, quotas, embargoes, and tariffs.

History and precedent confirm that conclusion. In 1971,
President Nixon imposed 10 percent tariffs on almost all
foreign imports. He levied the tariffs under IEEPA’s
predecessor statute, the Trading with the Enemy Act,
which similarly authorized the President to “regulate

. importation.” The Nixon tariffs were upheld in court.

Moreover, in 1976, a year before IEEPA was enacted, this
Court unanimously ruled that a similarly worded statute
authorizing the President to “adjust the imports” permitted
President Ford to impose monetary exactions on foreign oil
imports. See Federal Energy Administration v. Algonquin
SNG, Inc., 426 U. S. 548 (1976) (Algonquin).

For both the Nixon tariffs and the Ford tariffs upheld by
this Court in Algonquin, the relevant statutory provisions
did not specifically refer to “tariffs” or “duties,” but instead
more broadly authorized the President to “regulate . . .
importation” or to “adjust the imports.” Therefore, when
IEEPA was enacted in 1977 in the wake of the Nixon and
Ford tariffs and the Algonquin decision, Congress and the
public plainly would have understood that the power to
“regulate . . . importation” included tariffs. If Congress
wanted to exclude tariffs from IEEPA, it surely would not
have enacted the same broad “regulate . . . importation”
language that had just been used to justify major American
tariffs on foreign imports.

Importantly, IEEPA’s authorization for the President to
impose tariffs did not grant the President any new
substantive power. Since the Founding, numerous statutes
have authorized—and still do authorize—the President to
impose tariffs and other foreign import restrictions. IEEPA
merely allows the President to impose tariffs somewhat
more efficiently to deal with foreign threats during national
emergencies.



4 LEARNING RESOURCES, INC. v. TRUMP

KAVANAUGH, J., dissenting

Context and common sense buttress that interpretation
of IEEPA. The plaintiffs and the Court acknowledge that
IEEPA authorizes the President to impose quotas or
embargoes on foreign imports—meaning that a President
could completely block some or all imports. But they say
that IEEPA does not authorize the President to employ the
lesser power of tariffs, which simply condition imports on a
payment. As they interpret the statute, the President
could, for example, block all imports from China but cannot
order even a $1 tariff on goods imported from China.

That approach does not make much sense. Properly read,
IEEPA does not draw such an odd distinction between
quotas and embargoes on the one hand and tariffs on the
other. Rather, it empowers the President to regulate
imports during national emergencies with the tools
Presidents have traditionally and commonly used,
including quotas, embargoes, and tariffs.

The Court today nonetheless concludes otherwise and
holds that IEEPA does not authorize the President to
impose tariffs to deal with the declared drug trafficking and
trade deficit emergencies. But the Court’s decision is
splintered. In today’s six-Justice majority, three Justices
(JUSTICE SOTOMAYOR, JUSTICE KAGAN, and JUSTICE
JACKSON) interpret IEEPA not to authorize tariffs as a
matter of ordinary statutory interpretation. I disagree for
the reasons noted above and elaborated on at length in this
opinion.

Three other dJustices (THE CHIEF JUSTICE, JUSTICE
GORSUCH, and JUSTICE BARRETT) lean on the major
questions canon of statutory interpretation to resolve this
case. That important canon requires “clear congressional
authorization” for an executive action of major economic
and political significance, particularly when the Executive
exercises an “unheralded” power. West Virginia v. EPA,
597 U. S. 697, 722-723 (2022) (quotation marks omitted).
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In my view, as I will explain, the major questions canon
does not control here for two alternative and independent
reasons.

First, the statutory text, history, and precedent
constitute “clear congressional authorization” for the
President to impose tariffs under IEEPA. In particular,
throughout American history, Presidents have commonly
imposed tariffs as a means to “regulate . . . importation.” So
tariffs were not an “unheralded” power when Congress
enacted IEEPA in 1977 and authorized the President to
“regulate . . . importation” of foreign goods. Therefore, the
major questions doctrine is satisfied here. Cf. Biden v.
Missouri, 595 U. S. 87 (2022) (per curiam).

Second, in any event, the Court has never before applied
the major questions doctrine in the foreign affairs context,
including foreign trade. Rather, as Justice Robert Jackson
summarized and remains true, this Court has always
recognized the “unwisdom of requiring Congress in this
field of governmental power to lay down narrowly definite
standards by which the President is to be governed.” ”
Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 636,
n. 2 (1952) (concurring opinion) (quoting United States v.
Curtiss-Wright Export Corp., 299 U. S. 304, 321-322
(1936)). In foreign affairs cases, courts read the statute as
written and do not employ the major questions doctrine as
a thumb on the scale against the President.

Although I firmly disagree with the Court’s holding
today, the decision might not substantially constrain a
President’s ability to order tariffs going forward. That is
because numerous other federal statutes authorize the
President to impose tariffs and might justify most (if not
all) of the tariffs at issue in this case—albeit perhaps with
a few additional procedural steps that IEEPA, as an
emergency statute, does not require. Those statutes
include, for example, the Trade Expansion Act of 1962
(Section 232); the Trade Act of 1974 (Sections 122, 201, and
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301); and the Tariff Act of 1930 (Section 338). In essence,
the Court today concludes that the President checked the
wrong statutory box by relying on IEEPA rather than
another statute to impose these tariffs.

In the meantime, however, the interim effects of the
Court’s decision could be substantial. The United States
may be required to refund billions of dollars to importers
who paid the TEEPA tariffs, even though some importers
may have already passed on costs to consumers or others.
As was acknowledged at oral argument, the refund process
is likely to be a “mess.” Tr. of Oral Arg. 153-155. In
addition, according to the Government, the IEEPA tariffs
have helped facilitate trade deals worth trillions of
dollars—including with foreign nations from China to the
United Kingdom to Japan, and more. The Court’s decision
could generate uncertainty regarding those trade
arrangements.

In any event, the only issue before the Court today is one
of law. In light of the statutory text, longstanding historical
practice, and relevant Supreme Court precedents, I would
conclude that IEEPA authorizes the President to “regulate

. importation” by imposing tariffs on foreign imports
during declared national emergencies. I therefore
respectfully dissent.!

I

Before turning to the specifics of IEEPA’s text, history,
and precedent, I briefly review several fundamental
constitutional principles about the roles of the three
branches of the U. S. Government with respect to this case.
First, the plaintiffs and their amici, echoed by the Court,
rhetorically emphasize that Article I, Section 8, of the
Constitution assigns Congress, not the President, authority

1In this dissent, when I refer to “THE CHIEF JUSTICE’s opinion,” I am
referring to the parts of THE CHIEF JUSTICE’s opinion that speak for only
three Justices—namely, Parts II-A-2 and III.
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over tariffs. Ante, at 5. That rhetoric is a red herring in
this case because no one disputes the point. Everyone,
including the President, agrees that Congress possesses
constitutional authority over tariffs.

The important principle here, as everyone also
acknowledges, is that Congress may in turn authorize the
President to impose tariffs. Cf. FCC v. Consumers’
Research, 606 U. S. 656, 673—-675 (2025); J. W. Hampton,
Jr., & Co. v. United States, 276 U. S. 394, 409-410 (1928).
Indeed, since the beginning of the Republic, Congress has
regularly empowered the President to order tariffs and
other foreign import restrictions wunder various
circumstances. As noted above, many current federal laws
continue to grant the President expansive tariff authority,
including the Trade Expansion Act of 1962 (Section 232);
the Trade Act of 1974 (Sections 122, 201, and 301); and the
Tariff Act of 1930 (Section 338). Neither the plaintiffs nor
the Court has suggested that the numerous laws granting
tariff power to the President violate the Constitution’s
separation of powers.

Second, and relatedly, the President does not claim
unilateral authority to impose IEEPA tariffs without
congressional authorization or over a congressional
prohibition. On the contrary, the President’s argument
recognizes that, in exercising his statutory tariff power
under IEEPA, he must act within the scope of Congress’s
authorizations and abide by Congress’s limitations. And
the Executive has further acknowledged that the Judiciary
maintains the final word in justiciable cases on whether
Congress has authorized the President to impose those
tariffs under IEEPA. See Trump v. CASA, Inc., 606 U. S.
831, 859-860, n. 18 (2025); cf. Marbury v. Madison, 1
Cranch 137, 177-178 (1803).

The President here contends only that Congress, by
enacting ITEEPA in 1977, authorized the President to
impose tariffs on foreign imports in declared national
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emergencies. To use the familiar vernacular of Justice
Robert Jackson in Youngstown, the President argues that
this case falls into category one, where the President is
acting “pursuant to an express or implied authorization of
Congress.” Youngstown Sheet & Tube Co. v. Sawyer, 343
U. S. 579, 635 (1952) (concurring opinion). The President
has not here asserted authority to impose IEEPA tariffs in
a peacetime emergency in a Youngstown category two or
three scenario. Id., at 637-638.2

Third, Congress possesses a variety of tools to limit the
President’s tariffs—directly via new legislation or, perhaps
more readily, by not approving annual appropriations
necessary for the Executive Branch to continue to
implement the tariffs. See Biden v. Nebraska, 600 U. S.
477, 505 (2023) (“Among Congress’s most important
authorities is its control of the purse”).

Importantly, the House, the Senate, and the President
annually approve most appropriations. As a result, each
House of Congress and the President independently
possesses de facto veto power over particular
appropriations.?

Of course, many different appropriations items are
usually considered and packaged together, so the
negotiations can be complex. But the point stands:
Congress is not a helpless bystander when it comes to the
President’s exercise of tariff authority under IEEPA. Cf.
Ike Skelton National Defense Authorization Act for Fiscal
Year 2011, 124 Stat. 4351-4352 (barring Executive from

2 Category two applies when “the President acts in absence of either a
congressional grant or denial of authority.” Youngstown, 343 U. S., at
637 (Jackson, J., concurring). Category three occurs when “the President
takes measures incompatible with the expressed or implied will of
Congress.” Ibid.

3 Two technical points for clarity: Given current Senate filibuster
rules, a determined minority of the Senate could block an appropriation.
Also, even over a Presidential veto, two-thirds of both Houses could
together approve certain appropriations.
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using funds to transfer detainees from Guantanamo into
United States); Boland Amendment, 98 Stat. 1935-1936
(1984) (barring certain Executive Branch agencies from
providing aid to Contras in Nicaragua).

In Congress, moreover, everything is related to
everything else, as the saying goes. Members and
Committees of Congress possess substantial tools of
leverage over the Executive Branch. Cf. The Federalist No.
51, p. 322 (C. Rossiter ed. 1961) (J. Madison). Congress
could, for example, wield its authority over oversight,
legislation, confirmations, or appropriations to pressure the
President to reduce or eliminate some or all of the IEEPA
tariffs.

In light of Congress’s appropriations authority and its
other robust powers, it is not correct to suggest—as THE
CHIEF JUSTICE’s opinion today elliptically does, ante, at 9—
that two-thirds majorities of both Houses of Congress would
need to pass new legislation over a Presidential veto in
order to limit these IEEPA tariffs or, more generally, to
restrict the President’s use of IEEPA to impose tariffs.

IT

This case presents one straightforward question of
statutory interpretation: Does Congress’s explicit grant of
authority in IEEPA for the President to “regulate . . .
importation” of foreign goods in declared national
emergencies authorize the President to impose tariffs? The
answer is a clear yes.*

4The relevant statutory provision provides in full:

“At the times and to the extent specified in section 1701 of this title,
the President may, under such regulations as he may prescribe, by means
of instructions, licenses, or otherwise—

“(B) investigate, block during the pendency of an investigation,
regulate, direct and compel, nullify, void, prevent or prohibit, any



10 LEARNING RESOURCES, INC. v. TRUMP

KAVANAUGH, J., dissenting

A

I begin as always with the statutory text.

In 1941, a few days after Pearl Harbor, Congress first
enacted the relevant language, “regulate . . . importation,”
in an amendment to the 1917 Trading with the Enemy Act,
known as TWEA. 55 Stat. 839; 40 Stat. 411. After that
1941 amendment, TWEA authorized the President to
“regulate . . . importation” both during wartime and during
peacetime national emergencies.

Then, in 1977, Congress split TWEA into two separate
statutes. As relevant here, Congress amended TWEA to
authorize the President to “regulate . . . importation”
during wartime only. 91 Stat. 1625. And Congress enacted
a separate statute, IEEPA, that granted the President the
power to “regulate . . . importation” during peacetime
national emergencies. Id., at 1626.

The relevant IEEPA text authorized the President to
“regulate . . . importation” “by means of instructions,
licenses, or otherwise.” Ibid.; 50 U. S. C. §1702(a)(1)
(emphasis added). As the term “otherwise” indicates, the
broadly worded statute did not exclude tariffs or dictate any
specific means of regulating importation.>

At the time of TWEA’s amendment in 1941 and IEEPA’s
enactment in 1977, the ordinary dictionary meaning of
“regulate” was to “control,” to “adjust by rule,” or to “subject

acquisition, holding, withholding, use, transfer, withdrawal,
transportation, importation or exportation of, or dealing in, or exercising
any right, power, or privilege with respect to, or transactions involving,
any property in which any foreign country or a national thereof has any
interest by any person, or with respect to any property, subject to the
jurisdiction of the United States.” 50 U. S. C. §1702(a)(1) (emphasis
added).

5 Congress no doubt appreciated that quotas, embargoes, tariffs, and
the like can be powerful tools for regulating foreign commerce. Congress
calibrated the statute by exempting various categories of goods, meaning
that those categories of goods are not subject to tariffs under IEEPA.

§1702(b).
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to governing principles or laws.” Black’s Law Dictionary
1156 (5th ed. 1979); see also Black’s Law Dictionary 1519
(3d ed. 1933) (same); Webster’s Third New International
Dictionary 1913 (1976) (defining “regulate” as “to govern or
direct according to rule” and “to bring under the control of
law or constituted authority”); American Heritage
Dictionary 1096 (1969) (“[t]o control or direct according to a
rule”; “[tlJo adjust in conformity to a specification or
requirement”).

Imposing tariffs on imports is clearly a way of controlling
imports (Black’s); governing or directing imports according
to rule (Webster’s, American Heritage); adjusting imports
by rule, method, or established mode (Black’s, American
Heritage); or more generally subjecting imports to
governing principles or laws (Black’s). So the dictionary
definitions amply demonstrate that tariffs are a means to
“regulate . . . importation” of foreign imports.®

Consistent with those dictionary definitions and
statutory references, tariffs historically have been—and
still are—a common means for the United States to
regulate importation of foreign goods. See, e.g., Section 338
of the Tariff Act of 1930, 46 Stat. 704-706 (19 U. S. C.
§1338); Section 232 of the Trade Expansion Act of 1962, 76
Stat. 877 (19 U. S. C. §1862); Title II of the Trade Act of
1974, 88 Stat. 2011 (19 U. S. C. §2251 et seq.); Title III of
the Trade Act of 1974, 88 Stat. 2041 (19 U. S. C. §2411
et seq.).”

6 As other statutory authorities textually confirm, moreover, Congress
has long understood tariffs to be a tool for regulating imports. For
example, Section 350 of the Tariff Act of 1930 refers to “duties and other
import restrictions.” 19 U. S. C. §§1351(a)(1)(B), (c). And Section 122 of
the Trade Act of 1974 uses the phrase “restrict imports” to cover duties.
§2132(a). Both statutes take it as a given, therefore, that tariffs are a
means of regulating imports.

7As the parties and the Court use the terms, “tariffs” and “duties” are
synonymous.
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In determining the ordinary meaning of “regulate
. importation,” the meaning of the related phrase
“regulate commerce” is also instructive. That phrase has
long been interpreted to encompass tariffs. Since the
Founding, the Constitution’s assignment to Congress of the
broad power to “regulate” foreign commerce has been
understood to include tariffs on foreign imports. See Art. I,
§8. As Chief Justice Marshall explained, the “right to
regulate commerce, even by the imposition of duties, was not
controverted.” Gibbons v. Ogden, 9 Wheat. 1, 202 (1824)
(emphasis added). So too Justice Story: The “power to
regulate commerce includes the power of laying duties to
countervail the regulations and restrictions of foreign
nations.” 2 J. Story, Commentaries on the Constitution of
the United States 530 (1833) (emphasis added). And still
more Story: To “lay duties” is a “common means of
executing the power” to “regulate commerce.” Id., at 531
(emphasis added). James Madison likewise stated that it
cannot “be inferred” that the “power to regulate trade does
not involve a power to tax it.” Letter from J. Madison to J.
Cabell, Sept. 18, 1828, in 9 Writings of James Madison 326
(G. Hunt ed. 1910) (emphasis added).

Marshall, Story, and Madison make for a formidable trio.
And this Court has long echoed the Marshall-Story-
Madison understanding that tariffs “regulate” foreign
commerce. The “laying of a duty on imports, although an
exercise of the taxing power, is also an exercise of the power
to regulate foreign commerce.” McGoldrick v. Gulf Oil
Corp., 309 U. S. 414, 428 (1940) (emphasis added). And
again: Even though “the taxing power is a distinct power
and embraces the power to lay duties, it does not follow that
duties may not be imposed in the exercise of the power to
regulate commerce. The contrary is well established.”
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Board of Trustees of Univ. of Ill. v. United States, 289 U. S.
48, 58 (1933) (emphasis added).?

The plaintiffs and the Court today seize on the word
“regulate” in isolation, and say that it does not encompass
the power to tariff. Ante, at 14-16. But the relevant
statutory phrase is “regulate . . . importation.” And we
must look to the meaning of the phrase as a whole, as our
precedents dictate. See FCC v. AT&T Inc., 562 U. S. 397,
406 (2011) (“[T]wo words together may assume a more
particular meaning than those words in isolation”). As I
have explained, since the Founding, tariffs on foreign
imports have been a common means of regulating foreign
commerce, including imports. Notably, under the Court’s
reading of the word “regulate,” Marshall, Story, and
Madison all erred by concluding that the power to
“regulate” foreign commerce includes the power to impose
tariffs on foreign imports. That seems dubious.

If the Federal Government’s constitutional power to
“regulate” foreign commerce includes tariffs (as this Court
has repeatedly said), and if the power to “regulate . . .
importation” is the power to regulate foreign commerce
with respect to imports (as it plainly is), then IEEPA’s
authorization for the President to “regulate
importation” clearly encompasses tariffs. Historical usage
and that textual syllogism further buttress the dictionary
definitions and help establish that tariffs are a means to
regulate importation.?

8 Importantly, those historical sources also fully demonstrate that the
Foreign Commerce Clause, not just the Taxing Clause, authorizes tariffs
on foreign imports. See Board of Trustees of Univ. of Ill., 289 U. S., at
58.

9The plaintiffs and the Court offer a double-bankshot argument that
“regulate . . . importation” cannot include monetary exactions because
IEEPA also authorizes the President to “regulate . . . exportation,” and
imposing duties on exports would violate the Constitution. Ante, at 15.
But as the Government thoroughly explains, when a statute contains a
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B

Perhaps even more significantly, when IEEPA was
enacted in 1977, Congress and the public clearly would
have understood that the phrase “regulate . . . importation”
encompassed tariffs. We know as much not only because of
the dictionary definitions and the traditional
understanding of tariffs as a tool to regulate foreign
imports. We also know as much because of tariffs imposed
by two Presidents and approved by federal courts, including
the Supreme Court, in the years shortly before IEEPA’s
1977 enactment.

First,in 1971, President Nixon imposed 10 percent tariffs
across the board on virtually all imports from every country
in the world. Presidential Proclamation No. 4074, 3 CFR
60—61 (1971-1975 Comp.). Those tariffs were justified
under IEEPA’s predecessor statute, the Trading with the
Enemy Act, or TWEA.0 Like IEEPA now, TWEA at that
time authorized the President to “regulate . . . importation”
during national emergencies, as well as wartime. And like
IEEPA now, TWEA did not specifically use the words
“tariff ” or “duty.”

long string of verbs and nouns, each term should be understood in
context. The relevant section of IEEPA contains 9 verbs and 11 objects,
for a total of 99 combinations. We do not need to construe each word of
the statute to ensure that it is perfectly aligned in all 99 pairings. See
Reply Brief 17; Robers v. United States, 572 U. S. 639, 643—644 (2014);
Department of Agriculture Rural Development Rural Housing Service v.
Kirtz, 601 U. S. 42, 61 (2024) (We may not “disregard the statute’s clear
terms” simply because there may be “a valid constitutional defense” to
some applications).

10 President Nixon did not explicitly cite the “regulate . . . importation”
language of TWEA when imposing those worldwide tariffs. But that
merely reflected a diplomatic nicety given the title of the “Trading with
the Enemy Act” and the desire to avoid publicly suggesting that allies
were enemies. Once in court, the President openly invoked the “regulate
... importation” language of TWEA as justification for the tariffs. See
United States v. Yoshida Int’l, Inc., 526 F. 2d 560, 569-571 (CCPA 1975).
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The Nixon tariffs did not fly below the radar. On the
contrary, President Nixon announced the worldwide 10
percent tariffs in a primetime address to the Nation on
August 15, 1971. He imposed the tariffs as a tool “to make
certain that American products will not be at a
disadvantage” and that “the product of American labor will
be more competitive.” Public Papers of the Presidents,
Richard Nixon, Aug. 15, 1971, p. 889. President Nixon
sought to remove “the unfair edge that some of our foreign
competition has,” and he declared that when “the unfair
treatment is ended, the import tax will end.” Ibid.

The Nixon tariffs applied to almost all imports of foreign
goods into the United States. And the tariffs had no time
limit. To be sure, they did not end up lasting forever. But
President Nixon terminated them only because the tariffs
(as intended) induced major American trading partners to
negotiate new agreements. Presidential Proclamation No.
4098, 3 CFR 94 (1971-1975 Comp.).

The Nixon tariffs garnered substantial national and
international attention, and were generally popular in
Congress. Predictably, however, the tariffs sparked
litigation challenges. In 1975, the Court of Customs and
Patent Appeals, the predecessor to the Federal Circuit,
upheld the Nixon tariffs as a lawful exercise of the
President’s authority to “regulate . . . importation” under
TWEA. United States v. Yoshida Int’l, Inc., 526 F. 2d 560,
576, 583-584. The losing plaintiffs did not seek further
review in this Court.

Two years later in 1977, when Congress divided TWEA
into two, Congress retained that same “regulate . . .
importation” language in both laws—in TWEA for wartime
and in IEEPA for peacetime national emergencies. In doing
so, Members of Congress were plainly aware—after all, how
could they not be—that the “regulate . . . importation”
language had recently been invoked by the President and
interpreted by the courts to encompass tariffs. Indeed, the
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House Committee Report noted that the relevant “regulate
. . . importation” provision in TWEA “came into play when,
on August 15, 1971, President Nixon declared a national
emergency with respect to the balance-of-payments crisis
and under that emergency imposed a surcharge on
imports.” H. R. Rep. No. 95-459, p. 5 (1977). The Report
further referenced the appeals court’s holding in Yoshida
that TWEA “authorized imposition of duties” because of
“the existence of the national emergency.” H. R. Rep. No.
95-459, at 5.11

The Nixon tariffs persuasively demonstrate that
Members of Congress and the public would have
understood the phrase “regulate . . . importation” to include
tariffs when IEEPA was enacted in 1977. If Congress
wanted to exclude tariffs from IEEPA’s scope, why would it
enact the exact statutory language from TWEA that had
just been invoked by the President and interpreted by the
courts to cover tariffs? Neither the plaintiffs nor the Court
today offers a good answer to that question.
Understandably so, because there is no good answer.

The Court tries to dodge the force of the Nixon tariffs by
observing that one appeals court’s interpretation of
“regulate . . . importation” to uphold President Nixon’s
tariffs does not suffice to describe that interpretation as
“well-settled” when IEEPA was enacted in 1977. Ante, at
17-18. Fair enough. But that is not the right question. The
question is what Members of Congress and the public would
have understood “regulate . . . importation” to mean when
Congress enacted IEEPA in 1977. See New Prime Inc. v.
Oliveira, 586 U. S. 105, 113 (2019). Given the significant
and well-known Nixon tariffs, it is entirely implausible to

11T cite the Committee Report not for determining the meaning of
IEEPA, but rather to help show as an historical and factual matter that
Members of Congress were aware of both the Nixon tariffs and the
appeals court decision upholding those tariffs as a tool to “regulate . . .
importation.”
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think that Congress’s 1977 re-enactment of the phrase
“regulate . . . importation” in IEEPA was somehow meant
or understood to exclude tariffs.12

Second, if one holds any lingering doubts about
Congress’s and the public’s understanding of the power to
“regulate . . . importation” as of 1977, a second episode
shortly before IEEPA’s enactment should answer them.

In 1975, President Ford imposed significant monetary
exactions on foreign 1imports of oil. Presidential
Proclamation No. 4341, 3 CFR 433 (1971-1975 Comp.). He
acted under Section 232 of the Trade Expansion Act of 1962.
Like TWEA and IEEPA, the relevant provision of Section
232 did not use the word “tariff” or “duty.” Rather, Section
232 broadly authorized the President to “adjust the
imports” of a product, 19 U. S. C. §1862(b) (1970 ed.)—
language akin to the “regulate . . . importation” language in
IEEPA and TWEA.

In contrast to the Nixon tariffs, the Ford tariffs on oil
imports generated some pushback in Congress. And a
group of utility companies and States quickly sued, arguing
that the relevant statutory phrase “adjust the imports” did
not authorize monetary exactions such as tariffs.

Over a dissent, the D. C. Circuit agreed with the
plaintiffs challenging the Ford tariffs. Much like the
Court’s decision today, the D. C. Circuit in the Ford matter
concluded that Congress must explicitly authorize
monetary exactions and that the applicable statutory
phrase, “adjust the imports,” did not do so. Algonquin SNG,

12THE CHIEF JUSTICE’s opinion also tries to dismiss President Nixon’s
tariffs as being of “limited amount, duration, and scope.” Ante, at 10, n.
3. That claim appears incorrect on all three points, as Judge Taranto
carefully explained in his Federal Circuit opinion. 149 F. 4th 1312,
1367-1369 (2025) (dissenting opinion). President Nixon imposed 10
percent tariffs on virtually all imports from every country in the world
for an unspecified duration. See Presidential Proclamation No. 4074, 3
CFR 60-61 (1971-1975 Comp.).
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Inc. v. Federal Energy Admin., 518 F. 2d 1051, 1055 (CADC
1975).

In 1976, the Ford tariffs case came to the Supreme Court.
In this Court, the plaintiffs pressed nearly identical
arguments (and rhetorical flourishes) as those advanced by
the plaintiffs and repeated by the Court in today’s case.

The plaintiffs argued that the Ford-imposed monetary
exactions involved “the broadest exercise of the tariff power
in the history of the American Republic,” reminiscent of
“George III's stamp tax.” Tr. of Oral Arg. in Federal Energy
Administration v. Algonquin SNG, Inc., O. T. 1975, No. 75—
382, p. 26. They contended that the statute’s authorization
for the President to “adjust the imports” did not allow for
such monetary exactions because the statute did “not
mention the tariff on its face.” Ibid. They asserted that this
Court had “never implied a tax, never in the history of this
Court from language which does not explicitly provide for
tax, and here there is no such language, there is no
language that mentions a measure of tax nor a method of
calculation of tax. There is no such thing.” Id., at 33. They
echoed the D. C. Circuit’s holding that reading the phrase
“adjust the imports” to encompass tariffs would be “an
anomalous departure” from “the consistently explicit, well-
defined manner in which Congress has delegated control
over foreign trade and tariffs.” Algonquin, 518 F. 2d, at
1055. And they claimed that interpreting the statute to
include fees “undermines the whole tariff structure of the
United States.” Tr. of Oral Arg. in Algonquin, at 26.

Importantly, the Algonquin plaintiffs acknowledged (as
do the plaintiffs and the Court in today’s case) that the
statutory language “adjust the imports” would allow the
President to impose quotas and embargoes on foreign
imports. See Brief for Respondents in Algonquin, No. 75—
382, pp. 2627, and n. 30. So a President could completely
block all imports or limit their quantity. But according to
the plaintiffs, Congress’s “adjust the imports” language
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precluded the President from exercising the lesser power of
imposing monetary exactions such as tariffs.

The Supreme Court decided the Ford tariffs case in 1976.
The Court unanimously reversed the D. C. Circuit and
flatly rejected the plaintiffs’ arguments. The Court held
that the statutory phrase “adjust the imports”—even
though it did not include terms such as “tariff,” “tax,”
“duty,” or “fee”—granted President Ford the authority to
impose not only quotas and embargoes, but also monetary
exactions on foreign imports. Federal Energy
Administration v. Algonquin SNG, Inc., 426 U. S. 548, 561
(1976).

The Court analyzed the statutory text and found “no
support in the language of the statute” for the plaintiffs’
argument that “adjust the imports” should “be read to
encompass only quantitative methods—i.e., quotas—as
opposed to monetary methods—i.e., license fees—of
effecting such adjustments.” Ibid. The Court further
explained: “Unless one assumes, and we do not, that quotas
will always be a feasible method of dealing directly with
national security threats posed by the circumstances under
which imports are entering the country, limiting the
President to the use of quotas would effectively and
artificially prohibit him from directly dealing with some of
the very problems against which §232(b) is directed.” Id.,
at 561-562 (quotation marks omitted).

In short, according to the unanimous Algonquin Court,
the statutory text, structure, and logic of Section 232
definitively established that the President’s authority to
“adjust the imports” encompassed not only quotas and
embargoes, but also monetary exactions such as tariffs and
fees.

Today’s case should follow a fortiori from Algonquin. No
meaningful daylight exists between the statutory phrase
“adjust the imports” in Section 232 at issue in Algonquin
and the phrase “regulate ... importation” in IEEPA at
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issue here. The plaintiffs and the Court in this case do not
even try to distinguish “adjust the imports” from “regulate

.. .importation.” Nor could they. Recall that the dictionary
definition of “regulate” includes “adjust by rule.” Black’s
Law Dictionary, at 1156 (5th ed. 1979) (emphasis added).
To adjust imports is to regulate imports. Indeed, if
anything, the phrase “regulate . . . importation” is broader
in scope than the phrase “adjust the imports.”

So if Section 232’s “adjust the imports” includes tariffs—
as this Court unanimously concluded in Algonquin in 1976
just a year before IEEPA—how can IEEPA’s “regulate . . .
importation” not include tariffs?

Algonquin’s importance for today’s case rests not merely
on its status as a unanimous on-point Supreme Court
statutory precedent—although it is surely significant for
that reason as well. The case is especially consequential for
present purposes because it helps show the ordinary public
and congressional understanding of “regulate
importation” in 1977 when Congress enacted IEEPA.

To be clear, the question here is not what individual
Members of Congress might have subjectively intended in
1977. The question is the ordinary meaning and
understanding of the words that Congress used. Given that
the phrase “adjust the imports”—again, in a statutory
provision that did not use specific words such as “tariff” or
“duty’—was unanimously held by this Court in 1976 to
include tariffs, and given that President Nixon had
similarly relied on his statutory authority to “regulate . . .
importation” to impose 10 percent tariffs on virtually all
imports from all countries, could a rational citizen or
Member of Congress in 1977 have understood “regulate . . .
importation” in IEEPA not to encompass tariffs? I think
not. Any citizens or Members of Congress in 1977 who
somehow thought that the “regulate . . . importation”
language in IEEPA excluded tariffs would have had their
heads in the sand.



Cite as: 607 U. S. (2026) 21

KAVANAUGH, J., dissenting

The Court today tries its best to distinguish Algonquin on
the ground that Section 232 included “sweeping” language
authorizing the President to take “such action” that “he
deems necessary,” whereas IEEPA does not. Ante, at 19.
But the Algonquin Court did not rely on that language and
instead focused on whether the phrase “adjust the imports”
included monetary exactions. See 426 U. S., at 561.
Moreover, IEEPA itself broadly authorizes the President to
“regulate . . . importation” “by means of instructions,
licenses, or otherwise” in order to “deal with” an “unusual
and extraordinary” foreign “threat” to the “national
security, foreign policy, or economy of the United States.”
50 U. S. C. §§1701(a), 1702(a)(1)(B) (emphasis added). That
language is similarly expansive, authorizing the President
to employ various tools to “regulate . . . importation.” In
short, just as the phrase “adjust the imports” includes
tariffs, as Algonquin held, so too the phrase “regulate . . .
importation” includes tariffs.!3

The Court also attempts to brush aside Algonquin by
citing an entirely different provision of the Trade
Expansion Act—one that was not at issue in Algonquin—
that expressly refers to a “duty.” Ante, at 19. But the
Algonquin Court did not rely on—or even mention—that
provision when concluding that the statutory phrase
“adjust the imports” includes tariffs. For good reason. That
provision, which states that “[n]o action shall be taken” to
“decrease or eliminate” an existing “duty or other import
restriction,” 19 U. S. C. §1862(a) (1970 ed.), concerns only
the power to reduce existing tariffs and plainly does not
bear on a President’s power to impose tariffs under Section
232.

13 In addition, IEEPA expressly authorizes the President to require
licenses. And to obtain a license, a business may need to pay license fees
that can be equivalent to tariffs. See §1702(a)(1).
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To sum up on the Nixon and Ford tariffs: When enacting
IEEPA in 1977, Congress employed the exact language
recently invoked by President Nixon to justify 10 percent
worldwide tariffs. And IEEPA came fast on the heels of this
Court’s unanimous 1976 decision in Algonquin, which held
that substantially similar “adjust the imports” language
authorized President Ford’s tariffs on oil imports.
Importantly, moreover, the statutory provisions
authorizing the Nixon and Ford tariffs did not use specific
words such as “tariff” or “duty.”

The Nixon and Ford tariffs, this Court’s decision in
Algonquin, and the ordinary and historical understanding
of tariffs as a means of regulating imports together render
it all but impossible to conclude that Congress in 1977
implicitly excluded tariffs when retaining TWEA’s
“regulate . . . importation” language in IEEPA. If Congress
in 1977 wanted to exclude tariffs from the President’s
IEEPA toolkit, either it would have not retained the phrase
“regulate . . . importation,” or it would otherwise have made
clear in IEEPA that the power to impose tariffs was
excluded. Congress did neither.

C

Two additional historical points strongly reinforce that
analysis of text and precedent and further demonstrate
that “regulate . . . importation” in IEEPA encompasses
tariffs.

First, U. S. history from the 1800s through IEEPA’s 1977
enactment illustrates how the statute came to incorporate
the President’s long-recognized authority to impose tariffs
during wartime and then also during peacetime national
emergencies.

Long before the initial 1917 enactment of the Trading
with the Enemy Act, which was IEEPA’s predecessor, the
President possessed inherent wartime authority to prohibit
commercial relations with enemy nations. That inherent
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authority included the power to impose tariffs on foreign
imports.

For example, during the Mexican-American War in the
1840s, President Polk permitted only limited trade with
Mexico, subject to tariffs. Some Members of Congress
publicly questioned whether the President possessed that
tariff authority. In response, President Polk justified the
tariffs on the ground that “the military right to exclude
commerce altogether from the ports of the enemy in our
military occupation included the minor right of admitting it
under prescribed conditions.” J. Polk, To the House of
Representatives of the United States (Jan. 2, 1849), in 6
Compilation of the Messages and Papers of the Presidents
2522, 2523 (J. Richardson ed. 1897).

In 1854, the Supreme Court agreed with President Polk’s
view, stating: “No one can doubt” that the President, as
“commander-in-chief of our naval force,” possessed the
authority to “regulate import duties.” Cross v. Harrison, 16
How. 164, 189-190.

In 1862, President Lincoln partially lifted an existing
blockade against the Confederate States during the Civil
War. Like President Polk, he then permitted limited trade,
subject to a monetary fee. A group of cotton sellers later
sued, arguing that the fee “was essentially a tax and not
authorized by any act of Congress, which alone had the
power to impose taxes.” Hamilton v. Dillin, 21 Wall. 73, 81
(1875). The Supreme Court rejected that argument,
holding that there was “no question” that requiring a
monetary fee to trade with the Confederate States was part
of “the war power of the United States government.” Id., at
86—87. The existence of war meant “a suspension of
commercial intercourse between the opposing sections of
the country,” so if “such a course of dealing were to be
permitted at all, it would necessarily be upon such
conditions as the government chose to prescribe.” Id., at 87.
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And in 1898, during the Spanish-American War,
President McKinley imposed duties “upon the occupation of
any forts and places in the Philippine Islands.” Lincoln v.
United States, 197 U. S. 419, 428 (1905) (quotation marks
omitted). This Court subsequently recognized those
McKinley duties as a lawful wartime measure. Id., at 427—
428.

Why does that wartime history matter? Because when
Congress first enacted the Trading with the Enemy Act in
1917 during World War I, it statutorily codified some of the
President’s longstanding inherent wartime powers over
foreign trade, which included the power to tariff. See
Trading with the Enemy Act, ch. 106, 40 Stat. 411; see also
Brief for Professor Aditya Bamzai as Amicus Curiae 16—19,
26-27. For the duration of World War I, TWEA authorized
the President, when he found “the public safety so
requires,” to make it unlawful “to import into the United
States” from any “named” country certain goods “except at
such time or times, and under such regulations or orders,
and subject to such limitations and exceptions as the
President shall prescribe.” §11, 40 Stat. 422—423.

In 1933, during the Great Depression and five days after
President Franklin Roosevelt took office, Congress
expanded TWEA to apply not only in wartime, but also
during a “national emergency” declared by the President.
48 Stat. 1.

Eight years later, in 1941, a few days after Pearl Harbor,
Congress again amended TWEA’s language by more
succinctly providing that the President may “regulate”
certain transactions, including “importation,” under TWEA
during war or “any other period of national emergency
declared by the President.” 55 Stat. 839.

So as of 1941—and from then to 1977—TWEA expressly
authorized the President to “regulate . . . importation” both
during wartime and during peacetime national
emergencies.  Historically, Presidents had regulated
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importation by imposing tariffs, as the Polk, Lincoln, and
McKinley tariffs illustrated. So TWEA from 1941 to 1977
was best understood to authorize tariffs. See Brief for
Professor Aditya Bamzai as Amicus Curiae 27-28.

During that period, as I have discussed at length above,
President Nixon in 1971 imposed 10 percent tariffs on
almost all imports of foreign goods and relied on TWEA’s
“regulate . . . importation” language to justify them. Those
tariffs were upheld in court.

Then, in 1977, Congress amended TWEA and divided it
into two statutes. TWEA retained the President’s power to

“regulate . . . importation,” but only during wartime. The
newly enacted second law, IEEPA, also retained the power
to “regulate . . . importation,” and it would apply during

periods of declared national emergencies. As this Court has
previously recognized, IEEPA was “directly drawn” from
TWEA, and the relevant authorities are essentially the
same. Dames & Moore v. Regan, 453 U. S. 654, 671, 672—
673 (1981).

Therefore, IEEPA’s specific language—‘“regulate . . .
importation”—was not new statutory text when Congress
enacted IEEPA in 1977. Far from it. Beginning in 1941,
TWEA had already authorized the President to “regulate

. importation” of foreign goods in wartime and national
emergencies. And the earlier Polk, Lincoln, and McKinley
examples, as well as the later Nixon example,
demonstrated that the power to “regulate . . . importation”
historically encompassed tariffs as well as quotas and
embargoes.

The plaintiffs and the Court today assert that wartime
precedents do not govern peacetime. But Congress modeled
IEEPA on TWEA precisely so that the President could
continue to exercise certain wartime authorities such as
quotas, embargoes, and tariffs during peacetime national
emergencies as well. Congress first explicitly extended that
wartime power to national emergencies in 1933, during the
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Franklin Roosevelt Administration. Cf. New State Ice Co.
v. Liebmann, 285 U. S. 262, 306 (1932) (Brandeis, J.,
dissenting) (The Great Depression was “an emergency more
serious than war”). And Congress has continued to
authorize the President to exercise that power in both
wartime and peacetime emergencies.

In short, Congress in 1977 enacted the same “regulate . . .
importation” language that had long been understood to
encompass tariffs.

Second, contrary to the tenor of the plaintiffs’ and the
Court’s arguments here, it would not have been at all
unusual or surprising for Congress, when enacting IEEPA
in 1977, to authorize the President to impose tariffs. Since
the early days of the Republic, Congress has regularly
granted the President the power to regulate foreign trade,
including via tariffs.

A few examples: In 1810, Congress authorized the
President to prohibit imports from Great Britain or France
if either nation violated the neutral commerce of the United
States. Cargo of Brig Aurora v. United States, 7 Cranch
382, 382—384, 388 (1813); 2 Stat. 606.

In 1890, Congress granted the President the power to
impose import duties in response to duties imposed by other
countries on American exports. Marshall Field & Co. v.
Clark, 143 U. S. 649, 680—681 (1892); 26 Stat. 612.

In 1922, Congress empowered the President to levy
import duties under certain conditions. J. W. Hampton, Jr.,
& Co. v. United States, 276 U. S. 394, 400-402 (1928); 42
Stat. 941.

In 1930, Congress enacted Section 338 of the Tariff Act,
which authorizes the President to impose tariffs when he
finds that “any foreign country places any burden or
disadvantage upon the commerce of the United States.” 19
U. S. C. §1338(d); 46 Stat. 705.

In 1962, Congress authorized the President in Section
232 of the Trade Expansion Act to “adjust the imports” of a
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foreign good that threatens to impair national security.
§1862(c)(1)(A); 76 Stat. 877.

In 1974, under Section 201 of the Trade Act, Congress
granted the President the power to “take all appropriate
and feasible action within his power,” including imposing a
“duty” on imports that, according to the U. S. International
Trade Commission, have caused or threatened “serious
injury” to a domestic industry. §§2251(a), 2253(a)(1)(A),
(3)(A); 88 Stat. 2014-2015.

So too, Section 301 authorizes the President to direct the
U. S. Trade Representative to “impose duties” on countries
engaging in unfair trade practices. §§2411(a), (c)(1)(B); 88
Stat. 2041-2042.

And Section 122 of the Act grants the President the power
to impose a “temporary import surcharge” to “deal with
large and serious United States balance-of-payment
deficits.” §2132(a)(1)(A); 88 Stat. 1987-1988.

Those many statutes definitively establish that Congress,
since near the Founding, has delegated to the President
broad power to impose tariffs on foreign imports. See also
ante, at 13—-15 (THOMAS, J., dissenting). So it would hardly
have been unusual or surprising for Congress to have
granted tariff power to the President during wartime and
peacetime national emergencies, as it did in TWEA and
IEEPA.

To be sure, given those other statutes that authorize the
President to impose tariffs on foreign imports, one might
reasonably ask: Why did the President need distinct tariff
authority under IEEPA during peacetime emergencies—or,
for that matter, under TWEA during wartime?

The basic answer is that IEEPA is an emergency statute
that allows the President to impose tariffs somewhat more
quickly, as would be expected in a declared national
emergency. Similarly, in wartime, TWEA allows the
President to impose tariffs more rapidly.
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But critically, TWEA and IEEPA do not authorize the
President to exercise some new substantive power. Rather,
they authorize the President to exercise a commonly
granted power—tariffs—more efficiently than under the
many ordinary tariff statutes.

The plaintiffs and the Court assert that interpreting
IEEPA to authorize tariffs would in effect evade specific
limits on tariffs in certain other tariff statutes. But as
Judge Taranto explained in the Federal Circuit, Congress
in IEEPA understandably afforded the President more
flexibility to act during declared emergencies, just as
Congress had done in TWEA for wartime since 1917. See
149 F. 4th 1312, 1363-1366 (2025) (dissenting opinion).

Moreover, IEEPA 1is not a blank check. IEEPA contains
its own limits, including the requirement that the tariffs
deal with an unusual and extraordinary foreign threat, 50
U. S. C. §1701(b); a default 1-year limit on emergencies,
§1622(d); an enumerated list of exceptions, §1702(b); and
comprehensive congressional reporting requirements,
§1703. And as noted above, each House of Congress
possesses a variety of tools to revoke, limit, or influence a
President’s IEEPA or TWEA tariffs.

Relatedly, it is also not surprising that the many ordinary
tariff statutes expressly refer to “tariffs,” “duties,” and the
like, while IEEPA and TWEA do not. As Judge Taranto
astutely explained, “Congress in those statutes was
overwhelmingly focused on tariff issues,” whereas
“Congress in IEEPA (as in TWEA) was focused on the
subject of emergencies and giving plainly broad emergency
authority regarding foreign property.” 149 F. 4th, at 1364
(dissenting opinion).

In sum, in authorizing the President to “regulate . . .
importation,” IEEPA embodies an “eyes-open congressional
grant of broad emergency authority in this foreign-affairs
realm, which unsurprisingly extends beyond authorities
available under non-emergency laws, and Congress
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confirmed the understood breadth by tying IEEPA’s
authority to  particularly demanding procedural
requirements for keeping Congress informed.” Id., at 1348.

D

Finally, all of that text, history, and precedent is further
reinforced by two compelling pieces of context.

First, interpreting IEEPA to exclude tariffs creates
nonsensical textual and practical anomalies. The plaintiffs
and the Court do not dispute that the President can act in
declared emergencies under IEEPA to impose quotas or
even total embargoes on all imports from a given country.
But the President supposedly cannot take the far more
modest step of conditioning those imports on payment of a
tariff or duty.

Textually, however, if quotas and embargoes are a means
to regulate importation, how are tariffs not a means to
regulate importation? Nothing in the text supports such an
illogical distinction.

And it does not make much sense to think that IEEPA
allows the President in a declared national emergency to,
for example, shut off all or most imports from China, but
not to impose even a $1 tariff on imports from China. As
Judge Taranto forcefully pointed out in the Federal Circuit,
tariffs are “just a less extreme, more flexible tool for
pursuing the same objective of controlling the amount or
price of imports that, after all, could be barred altogether.”
149 F. 4th, at 1363 (dissenting opinion). All of that explains
why this Court in Algonquin definitively rejected such a
strange slice-and-dice approach to the President’s statutory
power to “adjust” imports. If quotas and embargoes are
authorized, so are tariffs.

In short, whether through prohibiting imports via
embargoes or regulating the quantity of imports through
quotas or regulating the price of imports with tariffs,
Congress granted the President flexibility in declared
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national emergencies to take various actions affecting
imports of foreign goods. The plaintiffs and the Court have
no coherent textual or commonsensical explanation for why
a rational Congress would, in such a momentous and
carefully considered statute as IEEPA, grant the President
the power to impose quotas and embargoes, but not tariffs,
on foreign imports during emergencies.

Second, IEEPA was not debated and passed in a vacuum
in 1977—it was enacted around the same time that
Congress significantly constrained executive power in
multiple ways in the wake of Watergate and Vietnam. The
list of major new statutory restrictions on Presidential
power enacted in the 1970s is long and extraordinary, with
lasting effects to the present day.!*

And Congress, during that comprehensive examination
and recalibration of government power, did not overlook
TWEA and the President’s emergency authorities. Led by
Senators Church and Mathias, Congress carefully studied
the President’s emergency authorities, including TWEA.
Then, in 1976 and 1977, Congress enacted a variety of
legislation to tighten up the President’s emergency powers,
including by passing a new National Emergencies Act that
cabined the President’s authority to declare emergencies by
setting forth various procedural requirements.

Yet when enacting IEEPA in 1977, Congress continued to
grant the President the power to “regulate . . . importation”

14 See, e.g., Ethics in Government Act of 1978, 92 Stat. 1824, reenacted
at 5 U. S. C. §13101 et seq.; Inspector General Act of 1978, 92 Stat. 1101,
reenacted at 5 U. S. C. §401 et seq.; Presidential Records Act of 1978, 92
Stat. 2523, as amended, 44 U. S. C. §2201 et seq.; Federal Advisory
Committee Act, 86 Stat. 770, as amended, 5 U. S. C. §1001 et seq.;
Foreign Intelligence Surveillance Act of 1978, 92 Stat. 1783, as amended,
50 U. S. C. §1801 et seq.; Congressional Budget and Impoundment
Control Act of 1974, 88 Stat. 297, as amended, 2 U. S. C. §621 et seq.;
1974 Amendments to the Freedom of Information Act, 88 Stat. 1561, as
amended, 5 U. S. C. §552; War Powers Resolution, 87 Stat. 555, 50
U. S. C. §1541 et seq.
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in declared national emergencies—a power that the
President had possessed since 1941 under TWEA and that
had recently been invoked by President Nixon to justify his
1971 tariffs. In IEEPA (and TWEA) in 1977, Congress
consciously balanced concerns about expansive exercises of
emergency powers against the necessity of equipping the
President with tools to address exigencies that are difficult
if not impossible to foresee. That broader congressional
context—general skepticism and scaling back of executive
power combined with re-enactment of the familiar “regulate

. importation” language in IEEPA—strongly indicates
that Congress said what it meant and meant what it said
when it enacted IEEPA and continued to authorize the
President to “regulate . . . importation” during national
emergencies.

II1

In an ordinary statutory interpretation case, I am
confident that a majority of this Court would flatly reject
the plaintiffs’ exceedingly weak statutory arguments and
would hold that IEEPA’s authorization for the President to
“regulate . . . importation” during national emergencies
includes the power to impose tariffs.

Notably, the Court today does not claim that the phrase
“regulate . . . importation” on its own excludes tariffs as a
matter of ordinary statutory meaning. Only three Members
of the Court, JUSTICE SOTOMAYOR, JUSTICE KAGAN, and
JUSTICE JACKSON, do so.

THE CHIEF JUSTICE’s opinion in Part II-A-2, which is
joined only by JUSTICE GORSUCH and JUSTICE BARRETT,
instead relies on the major questions doctrine. The major
questions doctrine is an important canon of statutory
interpretation that the Court has applied in a number of
significant cases over the last 45 years. See Industrial
Union Dept., AFL-CIO v. American Petroleum Institute,
448 U. S. 607, 645 (1980) (plurality opinion).
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Justice Scalia articulated the canonical statement of the
major questions doctrine: “We expect Congress to speak
clearly if it wishes to assign to an agency decisions of vast
‘economic and political significance.” ”  Utility Air
Regulatory Group v. EPA, 573 U. S. 302, 324 (2014)
(quoting FDA v. Brown & Williamson Tobacco Corp., 529
U. S. 120, 160 (2000)); see also Alabama Assn. of Realtors
v. Department of Health and Human Servs., 594 U. S. 758,
764 (2021) (per curiam); National Federation of
Independent Business v. OSHA, 595 U. S. 109, 117 (2022)
(per curiam); Biden v. Nebraska, 600 U. S. 477, 507 (2023);
cf. West Virginia v. EPA, 597 U. S. 697, 723 (2022).

Stated otherwise, in cases where the Executive Branch
takes an action of major economic and political significance,
it must “point to ‘clear congressional authorization’ for the
power it claims.” Ibid. (quoting Utility Air, 573 U. S., at
324).

The requirement of “clear congressional authorization”
for executive actions of major economic and political
significance 1is “grounded in two overlapping and
reinforcing presumptions: (i) a separation of powers-based
presumption against the delegation of major lawmaking
authority from Congress to the Executive Branch, and (ii) a
presumption that Congress intends to make major policy
decisions itself, not leave those decisions to agencies.”
United States Telecom Assn. v. FCC, 855 F. 3d 381, 419
(CADC 2017) (Kavanaugh, J., dissenting from denial of
rehearing en banc) (citation omitted). As this Court later
recounted in West Virginia, “both separation of powers
principles and a practical understanding of legislative
intent make us reluctant to read into ambiguous statutory
text the delegation claimed to be lurking there.” 597 U. S.,
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at 723 (quotation marks omitted).’> The doctrine guards
“against unintentional, oblique, or otherwise unlikely
delegations of the legislative power.” NFIB, 595 U. S., at
125 (GORSUCH, dJ., concurring).16

I agree that this case involves an executive action of
major economic and political significance—which 1is
typically the trigger for requiring “clear congressional
authorization.” But in my respectful view, THE CHIEF
JUSTICE’s opinion’s application of the major questions
doctrine in this case is incorrect for two alternative and
independent reasons. First, the statutory text, history, and
precedent constitute “clear congressional authorization” for
the President to impose tariffs as a means to “regulate . . .
importation.” Second, and in the alternative, the major
questions doctrine does not apply in the foreign affairs
context. In the foreign affairs realm, courts recognize that
Congress often deliberately grants flexibility and discretion
to the President to pursue America’s interests. In that
context, courts therefore engage in “routine” textualist
statutory interpretation—reading the text as written—and
do not employ the major questions doctrine as a thumb on
the scale against the President. West Virginia, 597 U. S.,
at 724.

15 The major questions doctrine has also been analogized to, among
other things, the mischief rule, the absurdity doctrine, common sense,
and context. See, e.g., S. Bray, The Mischief Rule, 109 Geo. L. J. 967,
1011 (2021) (doctrine “has an essential similarity with the mischief
rule”); Biden v. Nebraska, 600 U.S. 477, 511 (2023) (BARRETT, J.,
concurring) (context, common sense).

16T have long been, and fully remain, a strong proponent of the major
questions doctrine. See United States Telecom, 855 F. 3d, at 418-426
(opinion of Kavanaugh, J.); Loving v. IRS, 742 F. 3d 1013, 1021 (CADC
2014); Coalition for Responsible Regulation, Inc. v. EPA, No. 9-1322
(CADC, Dec. 20, 2012), pp. 9-10 (Kavanaugh, J., dissenting from denial
of rehearing en banc).
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A
1

Because the major questions doctrine demands “clear
congressional authorization,” this Court has repeatedly
recognized that the doctrine is “distinct” from “routine
statutory interpretation.” West Virginia, 597 U. S., at 724
(quotation marks omitted). Importantly, therefore, the
doctrine applies—and makes a meaningful difference—only
in cases where the Executive’s “reading of a statute”
“would, under more ordinary circumstances, be upheld.”
Ibid. (quotation marks omitted); see also id., at 740, 742,

n. 3 (GORSUCH, dJ., concurring); M. Sohoni, The Major
Questions Quartet, 136 Harv. L. Rev. 262, 272-276 (2022).

To properly set up the inquiry: A major questions issue
arises when: (1) the Executive relies on the text of a
generally worded statute to exercise a specific power of
major economic and political significance; (i1) the generally

worded statute does not explicitly mention the specific
major power, but (iii) the asserted major power falls within
the generally worded text of the statute such that the

Executive’s assertion of that power “would, under more
ordinary circumstances, be upheld,” West Virginia, 597
U. S., at 724 (majority opinion) (quotation marks omitted).1?

The question then is whether the generally worded
statute supplies “clear congressional authorization” for the

Executive to exercise that specific—but not explicitly
mentioned—major power. Here, for example, does the
generally worded statutory authorization for the President
to “regulate ... importation” clearly authorize the
President to impose tariffs?

17.0f course, if the major power does not fall within the generally
worded text as a matter of ordinary statutory interpretation, the major
questions doctrine is not implicated or necessary to apply because the
Government’s statutory argument fails to begin with.
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The requirement of “clear congressional authorization” is
easy enough to state. But how do we apply it? How do we
decide in a particular case whether a generally worded
statute actually constitutes “clear congressional
authorization” for a major power that otherwise falls within
the general terms?

For starters, and critically, the Court has repeatedly
emphasized that the major questions doctrine is not a
magic words requirement. In other words, the doctrine does
not require an explicit reference to the specific major power
itself. As the Court’s cases amply demonstrate, the major
questions doctrine does not “forc[e] Congress to delegate in
highly specific terms.” Biden v. Nebraska, 600 U. S., at 516
(BARRETT, dJ., concurring) (quotation marks omitted).

Rather than require magic words (such as the words
“tariff ” or “duty” here), the Court’s cases have focused on
four somewhat overlapping factors or considerations in
order to assess whether a generally worded statute
constitutes “clear congressional authorization” for the
specific major power.!8

First, the major questions doctrine’s most prominent
work has been to ensure that the Executive cannot
suddenly seize on an old and generally worded statute to
exercise a power of great economic and political significance
when that power would not reasonably have been
understood at the time of enactment to fall within that
generally worded statute. See West Virginia, 597 U. S., at
720-735; Brown & Williamson, 529 U. S., at 159-161. As
the Court has said: “When an agency claims to discover in
a long-extant statute an unheralded power to regulate a

18 Both JUSTICE GORSUCH and JUSTICE BARRETT have likewise read the
Court’s precedents to identify those same four factors, as they explained
in their incisive separate opinions in West Virginia v. EPA and Biden v.
Nebraska, respectively. See 597 U. S. 697, 746749 (2022) (GORSUCH, .,
concurring) (referring to the four “telling clues”); 600 U. S., at 517-520
(BARRETT, J., concurring); see also ante, at 27 (GORSUCH, J., concurring).
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significant portion of the American economy, we typically
greet its announcement with a measure of skepticism.”
Utility Air, 573 U. S., at 324 (citation and quotation marks
omitted); West Virginia, 597 U. S., at 748 (GORSUCH, J.,
concurring).

The doctrine thus precludes an agency’s attempt to
effectuate “a fundamental revision of the statute.” MCI
Telecommunications Corp. v. American Telephone &
Telegraph Co., 512 U. S. 218, 231 (1994). Stated otherwise,
an “agency’s attempt to deploy an old statute focused on one
problem to solve a new and different problem” may be “a
warning sign that it is acting without clear congressional
authority.” West Virginia, 597 U. S., at 747 (GORSUCH, J.,
concurring). The Court’s skepticism about major executive
action in those scenarios has been heightened when
Congress has “conspicuously and repeatedly declined to
enact” legislation that would have authorized the executive
action in question. Id., at 724 (majority opinion).

A prototypical example occurred when OSHA, in order to
justify a nationwide COVID-19 vaccine mandate for
workers, relied “on a statutory provision that was adopted
40 years before the pandemic and that focused on
conditions specific to the workplace.” Id., at 747 (GORSUCH,
dJ., concurring). Another example arose when EPA invoked
“newfound authority to regulate” emissions from “millions
of small sources—including retail stores, offices, apartment
buildings, shopping centers, schools, and churches.” Utility
Air, 573 U. S., at 328. Yet another happened when the CDC
tried to impose an eviction moratorium for rental housing
through an “unprecedented” assertion of its authority to
regulate public health. Alabama Assn. of Realtors, 594
U. S., at 765.

Second, courts examine the “agency’s past
interpretations of the relevant statute.” West Virginia, 597
U. S., at 747 (GORSUCH, dJ., concurring). The Executive’s
“track record can be particularly probative” in the major



Cite as: 607 U. S. (2026) 37

KAVANAUGH, J., dissenting

questions context. Biden v. Nebraska, 600 U. S., at 519
(BARRETT, J., concurring).

A “contemporaneous and long-held Executive Branch
interpretation of a statute is entitled to some weight.” West
Virginia, 597 U. S., at 747 (GORSUCH, dJ., concurring)
(quotation marks omitted). Just “as established practice
may shed light on the extent of power conveyed by general
statutory language, so the want of assertion of power by
those who presumably would be alert to exercise it, is
equally significant in determining whether such power was
actually conferred.” Id., at 725 (majority opinion)
(quotation marks omitted).

The NFIB Court therefore found it critical that “OSHA,
in its half century of existence, has never before adopted a
broad public health regulation of this kind” under the
statute that the agency sought to invoke as authority for
the vaccine mandate. 595 U. S., at 119. Likewise, in Brown
& Williamson, the FDA had “repeatedly and consistently
assert[ed] that it lacks jurisdiction under the FDCA to
regulate tobacco products.” 529 U. S., at 156. And in West
Virginia, EPA had not “previously interpreted the relevant
provision to confer on it such vast authority” to transform
American industry. 597 U. S., at 749 (GORSUCH, J.,
concurring).

Third, courts assess whether “there is a mismatch
between an agency’s challenged action and its
congressionally assigned mission and expertise,” id., at 748
(GORSUCH, dJ., concurring)—in other words, whether an
agency 1s trying to regulate “outside its wheelhouse,” Biden
v. Nebraska, 600 U. S., at 518 (BARRETT, J., concurring).

In the NFIB case, OSHA, which is empowered to “set
workplace safety standards, not broad public health
measures,” mandated COVID-19 vaccines. 595 U. S., at
117. In Alabama Assn. of Realtors, the CDC—a public
health agency—attempted to regulate housing. 594 U. S.,
at 763-765. In Gonzales v. Oregon, the Attorney General
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sought to assert authority over the drugs used in physician-
assisted suicide. 546 U. S. 243, 267—-268 (2006).

All of those cases involved serious mismatches between
the agency’s usual regulatory activities and its asserted
major power.

Fourth, the Court looks at whether the relevant statutory
language used to justify the Executive’s exercise of a major
power is “oblique,” “elliptical,” or “cryptic.” West Virginia,
597 U. S., at 746-747 (GORSUCH, J., concurring)
(alterations and quotation marks omitted). As the Court
has often said, Congress does not “hide elephants” in
statutory “mouseholes.” Whitman v. American Trucking
Assns., Inc., 531 U. S. 457, 468 (2001).

In MCI Telecommunications Corp., for example, the
Court refused to allow the FCC to eliminate rate regulation
and fundamentally overhaul the telecommunications
industry based on a “subtle” provision that merely
permitted the FCC to “modify” rate-filing requirements.
512 U. S., at 231 (quotation marks omitted). In Brown &
Williamson, the Court rejected the FDA’s attempt to
regulate the tobacco industry based on a “cryptic” statutory
provision that referred to “safety.” 529 U. S., at 160
(quotation marks omitted). In Gonzales, the Court said that
Congress would not have granted the Attorney General the
power to regulate physician-assisted suicide through
“oblique” statutory language. 546 U. S., at 267. And in
West Virginia, the Court found it unlikely that Congress
would have granted major power to reshape the energy
industry in a “previously little-used backwater” of the
statute. 597 U. S., at 730.

2

So in this case we must apply those four factors in order
to determine whether Congress, when it afforded the
President the power to “regulate . . . importation,” clearly
authorized the President to impose tariffs. AsI see it, those
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factors show that Congress clearly authorized tariffs in
IEEPA when it empowered the President to “regulate . . .
importation.”

First, unlike the OSHA vaccine mandate in NFIB or the
greenhouse gas regulation in Utility Air, for example, the
President here is not exercising an “unheralded” or
“newfound authority” based on a “long-extant” statute—
that is, exercising a power that was unanticipated or
unforeseen when Congress enacted IEEPA’s “regulate . . .
importation” language in 1977.

On the contrary, as was fully explained above, the tariff
authority exercised here is not remotely “unheralded.” To
recap: Any citizen or Member of Congress who paid the

least bit of attention in 1977 would have readily understood
that the President’s authority to “regulate . . . importation”
encompassed the power to tariff. There are the dictionary
definitions and the historical usage and practice. = And
among other things, just a few years before IEEPA, that

“regulate ... importation” language was invoked by
President Nixon and judicially approved to sustain his 10
percent worldwide tariffs. President Ford then

implemented significant tariffs using substantially similar
“adjust the imports” statutory language, and this Court
unanimously upheld President Ford’s tariffs in Algonquin.
So IEEPA’s grant of authority to the President to impose
tariffs in order to regulate importation is not “unheralded”
or “newfound.” That authority was plain as day in 1977.19

19The Court downplays the significance of the prominent Nixon and
Ford tariffs. Ante, at 17-19 (majority opinion); ante, at 27-28, 39
(GORSUCH, J., concurring). But the Nixon and Ford examples, as well as
Algonquin, are critical for a proper and full understanding of the
meaning of “regulate . . . importation” when Congress enacted IEEPA in
1977. We cannot ignore or diminish that history. THE CHIEF JUSTICE’s
opinion and JUSTICE GORSUCH’s concurrence also say that no President
since 1977 has invoked IEEPA to impose tariffs. Ante, at 10 (opinion of
ROBERTS, C. J.); ante, at 27-28 (GORSUCH, J., concurring). But since
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Second, the President is not interpreting the “regulate. ..
importation” language in IEEPA differently from how past
Presidents have interpreted it. At least as far as the
briefing and arguments in this case have disclosed, no
Presidential Administration since the enactment of the
“regulate . . . importation” language in TWEA in 1941 or
since its re-enactment in IEEPA in 1977 has interpreted
the statute to exclude the power to 1mpose tariffs.
Moreover, before IEEPA’s enactment, President Nixon
imposed tariffs based on the same “regulate
importation” language. And in 1975, President Ford
invoked authority to “adjust the imports” in order to
similarly impose monetary exactions. In addition—if more
1s needed—Marshall, Story, Madison, and this Court have
all long recognized that the power to regulate foreign
commerce includes tariffs.

The current President’s reading of IEEPA follows from
and is entirely consistent with those past interpretations—
making his position nothing like, for example, FDA’s when
it changed its longstanding position that it lacked the
authority to regulate cigarettes, Brown & Williamson, 529
U. S., at 159-160, or OSHA’s when it implemented a
vaccine requirement even though it had “never before
adopted a broad public health regulation of this kind,”
NFIB, 595 U. S., at 119.

When, as here, “established practice,” West Virginia, 597
U. S., at 725 (quotation marks omitted), and the Executive’s
“track record,” Biden v. Nebraska, 600 U.S., at 519

1977, Presidents have imposed numerous tariffs under non-emergency
tariff statutes—including Section 232, which like IEEPA also does not
explicitly reference tariffs or taxes. The fact that recent Presidents have
not often had occasion under the National Emergencies Act to declare
national emergencies in which tariffs would help “deal with” the specific
emergency at issue does not mean that Presidents have now lost the
authority exercised by President Nixon to impose tariffs. IEEPA was not
designed as a use-it-or-lose-it source of emergency authority.
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(BARRETT, J., concurring), convincingly show that the
general statutory language has long been understood to
cover the specific power asserted by the Executive, that
record should all but resolve the matter for major questions
purposes.
Third, there is no mismatch: The power to tariff falls
squarely within the President’s wheelhouse. From the
Founding, as THE CHIEF JUSTICE'S opinion today
acknowledges, numerous other statutes have afforded—
and still do afford—the President broad power to impose
tariffs. Ante, at 8-9. This case is entirely different,
therefore, from our prior major questions cases, where, for
example, the CDC attempted to impose an eviction
moratorium, Alabama Assn. of Realtors, 594 U. S., at 763—
765; OSHA sought to implement a nationwide vaccine
mandate, NFIB, 595 U. S., at 117-120; the FDA tried to
regulate cigarettes, Brown & Williamson, 529 U. S., at 159—
161; and the Attorney General attempted to regulate
physician-assisted suicide, Gonzales, 546 U. S., at 267—268.
Presidents imposing tariffs—whether pursuant to
inherent wartime authority, pursuant to TWEA and
IEEPA’s “regulate . . . importation” language, pursuant to
Section 232’s “adjust the imports” text, or pursuant to the
many other tariff statutory authorities—is hardly an
unusual occurrence in our Nation’s history or in recent
times. For example, Presidents George W. Bush, Obama,
and Biden all imposed tariffs pursuant to congressional
authorization. There is no mismatch between the tariff
power and the President’s “mission and expertise.” West
Virginia, 597 U. S., at 748 (GORSUCH, J., concurring).
Fourth, the President is not relying on oblique, elliptical,
or cryptic language. This case does not involve “elephants
in mouseholes.” Whitman, 531 U. S., at 468. This case
instead involves an elephant (tariffs) in a statutory
elephant hole (the power to “regulate . . . importation” to
deal with foreign threats in national emergencies). IEEPA
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was a major and thoroughly studied statute carefully
crafted to grant the President a suite of powerful tools,
including to “regulate . . . importation,” and thereby allow
him to respond swiftly to national emergencies and to help
America respond to crises. Since its enactment, Presidents
have invoked IEEPA more than 70 times to deal with
emergencies and threats from the September 11, 2001, al
Qaeda attacks to Iran to North Korea, and many others.
See Congressional Research Service, The International
Emergency Economic Powers Act: Origins, Evolution, and
Use 18-32 (2025).

By 1977, moreover, it was well-known that tariffs on
foreign imports—along with even more powerful tools such
as quotas and embargoes—were a common way to “regulate

. Importation.” IEEPA thus bears zero resemblance to
the paradigmatic “previously little-used backwater”
statutory provision that cannot support significant
executive actions. West Virginia, 597 U. S., at 730.

All of that makes this case dramatically different from—
really, the opposite of—the major questions cases where the
Court has ruled against the Government. The text, the
history, the context, and the precedent all point strongly to
the conclusion that as of 1977, tariffs were a well-
recognized means of regulating importation, like quotas
and embargoes.

As Judge Taranto persuasively summarized, this case
bears none of the hallmarks of past major questions cases
where the Court found a lack of clear congressional
authorization for the Government’s asserted major power.
IEEPA’s “facial breadth in an emergency context makes the
straightforward application of the statute’s words hardly
unheralded, and if a more specific herald is needed, it is
present in the [Nixon] 1971 proclamation, Yoshida CCPA,
and subsequent congressional adoption of the relevant
language in 1977.” 149 F. 4th 1312, 1376 (CA Fed. 2025)
(dissenting opinion) (citations omitted). IEEPA seeks “to
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provide flexibility in the tools available to the President to
address the unusual and extraordinary threats specified in
a declared national emergency. This is not an ‘ancillary,
‘little used backwater’ provision, or a delegation outside the
recipient’s wheelhouse.” Ibid. (citation omitted).

This Court’s recent decision in Biden v. Missouri, 595
U. S. 87 (2022) (per curiam), strongly supports the
President’s position here. That case involved a challenge to
President Biden’s COVID-19 vaccine requirement for
millions of healthcare workers. The executive action there,
too, was undoubtedly major. But the Court upheld the
Government’s vaccine mandate based on a general
statutory authorization for HHS to impose safety
requirements for healthcare facilities—notwithstanding
the lack of explicit statutory reference to vaccines. Id., at
90-96. In doing so, the Court emphasized that state
vaccination requirements were common for healthcare
workers and that the Federal Government regularly
required healthcare workers to take various safety
precautions. Id., at 94-95. Notably, the Court upheld the
vaccine mandate even though (as the dissenters pointed
out) the Federal Government had not traditionally imposed
such vaccine requirements on healthcare workers. See id.,
at 104 (THOMAS, J., dissenting).

The clarity of the congressional authorization in today’s
case is far stronger than in Biden v. Missouri. The Nixon
and Ford tariffs, the Algonquin decision, and the
President’s longstanding authority to regulate trade and
impose tariffs establish—much more comprehensively and
clearly than in Biden v. Missouri—that the President is not
claiming some “unheralded power” that represents a
“transformative expansion” of his authority. Utility Air,
573 U. S., at 324.

Because the Court upheld the Executive’s exercise of a
major power in Biden v. Missouri, it follows that the Court



44 LEARNING RESOURCES, INC. v. TRUMP

KAVANAUGH, J., dissenting

today should likewise uphold the President’s assertion of a
major power here. Like cases should be treated alike.

In response to all of that, THE CHIEF JUSTICE’s opinion
clings to its primary argument in this case—that a statute
must use the word “tariff ” or “duty” or “tax” or the like to
authorize tariffs on foreign imports. But this Court has
repeatedly emphasized that the major questions doctrine is
not a magic words requirement. THE CHIEF JUSTICE’s
opinion identifies no case that has demanded such
specificity. And in Algonquin, this Court unanimously and
squarely rejected the same argument that the statutory
provision must specifically mention “tariffs” or “duties” or
“taxes” for the President to impose tariffs on foreign
imports. Under THE CHIEF JUSTICE’s opinion, the Nixon
and Ford tariffs would also have been unlawful. So too
might other tariffs imposed under the longstanding Section
232 tariff statute, which broadly authorizes the President
to “adjust the imports” of a foreign good without mentioning
“tariffs” or “taxes.” And so would tariffs imposed in
wartime under TWEA’s authority to “regulate
importation.”20

THE CHIEF JUSTICE’s opinion’s approach to the major
questions doctrine is a magic-words test under another
name—in contravention of our precedents that make clear
that Congress need not use magic words or “highly specific”

20 Under the Court’s decision today, the President’s authority to impose
tariffs under TWEA during wartime is presumably now gone given that
TWEA has the same “regulate ... importation” language, 50 U. S. C.
§4305(b)(1)(B)—unless the Court thinks that the statutory text somehow
means one thing in TWEA and another in IEEPA, which would be
historically inaccurate and textually unsupportable. One might think
that the Court’s opinion would also mean that tariffs cannot be imposed
under Section 232, which authorizes the President to “adjust the
imports.” After all, that statutory provision likewise does not refer to
“tariffs,” duties,” “taxes,” “fees,” or the like. But in Algonquin, the Court
read Section 232 to authorize tariffs. I assume that the Court today does
not intend to overrule Algonquin.
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terms. Biden v. Nebraska, 600 U. S., at 516 (BARRETT, J.,
concurring) (quotation marks omitted).2!

In previous cases, the Court has looked at the four factors
to determine whether there is “clear congressional
authorization” precisely because the major questions canon
has no magic words requirement. If magic words or the
equivalent were necessary, that would be the only factor.
And the Court would not need the four factors that the
Court has consistently applied.22

In sum, under the major questions doctrine as the Court
has applied it, this should be a straightforward case.
Congress supplied clear authorization for the President to
impose tariffs under IEEPA.

B
1

Second, there is an alternative and independent reason
why the major questions doctrine does not apply here: This
is a foreign affairs case.

A plethora of statutes in the U. S. Code grant the
Executive the power to act in foreign affairs. And most of
the important actions that “presidents take today,
including in foreign affairs, rest at least in part on statutory

21Taken at face value, moreover, the Court’s major questions analysis
would presumably also preclude Presidents from imposing quotas under
IEEPA. Quotas are justified under the same “regulate . . . importation”
language. How could the Court distinguish quotas from tariffs for major
questions purposes? After all, quotas can be of even greater economic
and political significance than tariffs.

22 In his concurrence, JUSTICE GORSUCH opines that the phrase
“monetary exactions on foreign imports” would constitute clear
congressional authorization, but that the phrase “regulate
importation” does not. Ante, at 30. But if the phrase “regulate . . .
importation” has historically and commonly encompassed “monetary
exactions on foreign imports”—as it has—and if the four major questions
factors taken together support the Executive—as they do—then I cannot
agree with the line that JUSTICE GORSUCH is drawing between those two
formulations.
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authorization.” C. Bradley & J. Goldsmith, Foreign Affairs,
Nondelegation, and the Major Questions Doctrine, 172 U.
Pa. L. Rev. 1743, 1745 (2024).

Yet this Court has never before applied the major
questions doctrine—or anything resembling it—to a foreign
affairs statute. I would not make this case the first.

Rather, in the foreign affairs context, this Court has
interpreted statutes as written, with respect for the
primacy of Congress’s and the President’s roles in foreign
affairs and without using the major questions doctrine as a
thumb on the scale against the President. See, e.g.,
Department of Navy v. Egan, 484 U. S. 518, 529-530 (1988).
That deeply rooted textualist approach to interpreting
foreign affairs statutes is nothing new. What is new and
rather extraordinary is the approach embodied in THE
CHIEF JUSTICE’s opinion for three Justices, which would
extend the major questions doctrine into the foreign affairs
realm for the first time.

Recall that the major questions doctrine is based on two
overlapping foundations: “separation of powers principles
and a practical understanding of legislative intent.” West
Virginia, 597 U. S., at 723.

With respect to separation of powers, the major questions
doctrine serves to reinforce the nondelegation doctrine. But
in the foreign affairs realm, the Court has recognized that
Congress often broadly delegates authority to the
Executive. From the Founding, numerous foreign affairs
statutes “authorizing action by the President in respect of
subjects affecting foreign relations” either “leave the
exercise of the power to his unrestricted judgment, or
provide a standard far more general than that which has
always been considered requisite with regard to domestic
affairs.” United States v. Curtiss-Wright Export Corp., 299
U. S. 304, 324 (1936); Department of Transportation v.
Association of American Railroads, 575 U. S. 43, 80, n. 5
(2015) (THOMAS, J., concurring in judgment). The reason
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for those broad delegations is simple and obvious: If
“success” for America’s foreign affairs “aims” is to be
“achieved, congressional legislation . . . must often accord to
the President a degree of discretion and freedom from
statutory restriction which would not be admissible were
domestic affairs alone involved.” Curtiss-Wright, 299 U. S.,
at 320. Stated otherwise, “Congress—in giving the
Executive authority over matters of foreign affairs—must
of necessity paint with a brush broader than that it
customarily wields in domestic areas.” Zemel v. Rusk, 381

U.S. 1, 17 (1965).

As dJustice Robert Jackson summarized, the Court’s
nondelegation cases—consistent with the “unbroken
legislative practice which has prevailed almost from the
inception of the national government,” Curtiss-Wright, 299
U. S., at 322—have “recognized internal and external
affairs as being in separate categories, and held that the
strict limitation upon congressional delegations of power to
the President over internal affairs does not apply with
respect to delegations of power in external affairs.”
Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 636,
n. 2 (1952) (concurring opinion); see Curtiss-Wright, 299
U. S., at 319-322; Panama Refining Co. v. Ryan, 293 U. S.
388, 422 (1935).

As Justice Jackson further noted, the Court’s precedents
recognize the “unwisdom of requiring Congress in this field
of governmental power to lay down narrowly definite
standards by which the President is to be governed.” ”
Youngstown, 343 U. S., at 636, n. 2 (concurring opinion)
(quoting Curtiss-Wright, 299 U. S., at 321-322).

If the major questions doctrine is designed in part to
protect nondelegation principles, but the nondelegation
doctrine does not play a substantial role in foreign affairs
cases (as the Court has held), then it follows that courts
should not employ the major questions doctrine to put a
thumb on the scale against the President when interpreting
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foreign affairs statutes. Rather, as Justice Robert Jackson
stated, courts should interpret those statutes as written.

Relatedly, to the extent that the major questions doctrine
is designed to reflect a “practical understanding of
legislative intent,” West Virginia, 597 U. S., at 723, the
doctrine appropriately plays no role in “national security or
foreign policy contexts, because the canon does not reflect
ordinary congressional intent in those areas.” FCC v.
Consumers’ Research, 606 U. S. 656, 706 (2025)
(KAVANAUGH, J., concurring). In the foreign affairs realm,
Congress “has good reason to—and intends to—authorize
many executive branch actions related to foreign affairs in
broad or general terms.” Bradley & Goldsmith, 172 U. Pa.
L. Rev., at 1793.

Congress ordinarily seeks “to give the President
substantial authority and flexibility to protect America and
the American people.” Consumers’ Research, 606 U. S., at
706-707 (KAVANAUGH, dJ., concurring). After all, the
President exercises the “vast share of responsibility for the
conduct of our foreign relations.” American Ins. Assn. v.
Garamendi, 539 U. S. 396, 414 (2003) (quotation marks
omitted). So Congress “often” gives the President “a degree
of discretion.” Curtiss-Wright, 299 U. S., at 320. That
“unbroken legislative practice” from the Founding means
that courts interpreting statutes in the foreign affairs field
should assume that Congress meant what it said. Id., at
322.

Stated otherwise, “if the major questions doctrine turns
on a contextual inquiry into likely congressional intent, it
is likely for a variety of reasons to have less purchase in the
foreign affairs area.” Bradley & Goldsmith, 172 U. Pa. L.
Rev., at 1790.

To be clear, Congress of course maintains the ultimate
power over how broadly or narrowly to write statutes in the
foreign policy and national security contexts. For example,
Congress can write foreign affairs statutes narrowly.
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Indeed, even for wartime powers, Congress rarely gives the
President a “blank check.” Hamdi v. Rumsfeld, 542 U. S.
507, 536 (2004) (plurality opinion). And when Congress
writes a narrow foreign affairs statute, this Court has
enforced those statutory limits as written. Cf. Hamdan v.
Rumsfeld, 548 U. S. 557, 593-595 (2006); id., at 638-639
(Kennedy, dJ., concurring in part).

Moreover, when it does legislate more broadly, Congress
sometimes claws back the statutory authorization by
rescinding or amending overbroad statutes, or by
restricting previously granted Presidential power through
the leverage it possesses over appropriations, new
legislation, or confirmations. See, e.g., Foreign Intelligence
Surveillance Act of 1978, 92 Stat. 1783; Military
Commissions Act of 2006, 120 Stat. 2600, as amended, 10
U. S. C. §948a et seq.; Case-Church Amendment, Pub. L.
93-50, §307, 87 Stat. 129. Either House of Congress alone,
through the appropriations process, can insist on certain
limits as a condition of approving funding. At the end of the
day, given the appropriations power, Congress holds the
cards.

In short, in the foreign affairs context, this Court has
never before super-imposed the major questions doctrine (or
any similar canon or principle) onto ordinary statutory
interpretation to place a thumb on the scale against the
President. Rather, the Court interprets the relevant
statutes according to their text, with respect for Congress’s
and the President’s central roles in the foreign policy and
national security fields.

2

This tariffs case plainly falls into the foreign affairs
category. IEEPA “directly and expressly relate[s] to foreign
affairs.” Bradley & Goldsmith, 172 U. Pa. L. Rev., at 1796.
And like quotas and embargoes, tariffs regulate the goods
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that are imported into the country from foreign nations.
The tariffs do not apply to goods produced in America.

Moreover, tariffs on foreign imports are significant tools
of foreign policy and national security, whether imposed
under IEEPA, TWEA, Section 232, Section 122, Section
201, Section 301, or Section 338. They are often used to
“advance foreign policy goals, or as negotiating leverage in
trade negotiations.” Congressional Research Service, U. S.
Tariff Policy: Overview 1 (2025). Like other economic tools,
tariffs can “serve as a ‘bargaining chip’ to be used by the
President when dealing with a hostile country,” Dames &
Moore v. Regan, 453 U. S. 654, 673 (1981)—or to incentivize
a change in behavior by allies, partners, or enemies. Cf.
Association of American Railroads, 575 U. S., at 80 (opinion
of THOMAS, J.) (embargo statute “involved the external
relations of the United States”); Gundy v. United States,
588 U. S. 128, 170-171 (2019) (GORSUCH, J., dissenting).

With respect to foreign trade specifically, Congress often
“invest[s] the President with large discretion in matters
arising out of the execution of statutes relating to trade and
commerce with other nations.” Marshall Field & Co. v.
Clark, 143 U. S. 649, 691 (1892). Since the Founding, that
longstanding practice has included tariff statutes:
Congress has granted the President expansive power over
tariffs and foreign trade. Ante, at 13-17 (THOMAS, J.,
dissenting). And this Court has uniformly rejected
challenges to tariffs imposed by Presidents under those
statutory authorities. E.g., Federal Energy Administration
v. Algonquin SNG, Inc., 426 U. S. 548, 558-560 (1976); <J.
W. Hampton, Jr., & Co. v. United States, 276 U. S. 394, 409
(1928); Marshall Field, 143 U. S., at 690-694; Cargo of Brig
Aurora v. United States, 7 Cranch 382, 386-388 (1813).

As Professors Bradley and Goldsmith well summarized,
there is a “settled practice of about a century of the
executive branch exercising emergency powers in many
important contexts pursuant to the broadly worded IEEPA
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and its predecessor, the Trading with the Enemy Act. And
there is an even longer practice, dating to the Founding, of
presidents exercising trade-related sanctions authority
pursuant to broadly worded statutes. Notably, the Court
has already suggested in both of these contexts that one
should expect Congress to, in effect, paint with a broad
brush.” 172 U. Pa. L. Rev., at 1796-1797.

As with tariffs on foreign imports historically, the IEEPA
tariffs on foreign imports at issue in this case implicate
foreign affairs. According to the Government, the President
has leveraged the IEEPA tariffs into trade deals with major
trading partners including China, the United Kingdom, and
Japan, among other countries. The Government says that
the tariffs have helped make certain foreign markets more
accessible to American businesses and have contributed to
trade deals with foreign nations worth trillions of dollars.

Moreover, consistent with history and the traditional
uses of tariffs, the President “is exercising his IEEPA
authority in connection with highly sensitive negotiations
he is conducting to end the conflict between the Russian
Federation and Ukraine.” Decl. of M. Rubio in No. 25-1812
(CA Fed., Aug. 29, 2025), p. 3. To that end, on August 6,
2025, the President imposed tariffs on India for “directly or
indirectly importing Russian Federation oil.” Exec. Order
No. 14329, 90 Fed. Reg. 38701 (2025). And on February 6,
2026, the President reduced the tariffs on India because,
according to the Government, India had “committed to stop
directly or indirectly importing Russian Federation oil.”
Exec. Order No. 14384, 91 Fed. Reg. 6501 (2026).

To be sure, most foreign affairs and national security
actions—whether war, international agreements, trade
deals, or tariffs—Ilead to significant domestic ramifications
within the United States. And this case is no exception.
Nonetheless, in the foreign affairs field, courts interpret
statutes as written, with appropriate respect to Congress
and the President and without a major questions doctrine
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weight on the scale against the President. See Youngstown,
343 U. S., at 636, n. 2 (Jackson, J., concurring).

Lest there be any remaining doubt that the major
questions doctrine does not apply to tariffs on foreign
imports, recall again this Court’s decision in Algonquin.
That case involved significant tariffs imposed by President
Ford on oil imports. The relevant statute granted the
President the authority to “adjust the imports.” 19 U. S. C.
§1862(b) (1970 ed.). The Court upheld the tariffs by
interpreting the statute as written. Neither the major
questions doctrine—nor anything resembling that
doctrine—played a role in that case.

In short, “Presidential actions pursuant to broad
congressional authorizations related to foreign affairs often
have long historical pedigrees that can in various ways
inform congressional intent to approve the actions in
question. To the extent that this is so in particular
instances, the major questions doctrine’s clear authorization
requirement does not apply.” Bradley & Goldsmith, 172 U.
Pa. L. Rev., at 1794 (emphasis added).

So it i1s here: Presidents “have long been granted
substantial discretion over tariffs.” Id., at 1759, n. 90. This
Court has never before applied the major questions doctrine
to a statute authorizing the President to take action with
respect to foreign affairs in general or tariffs in particular.
And it should not do so today.

THE CHIEF JUSTICE’s opinion’s reliance on the major
questions doctrine in this foreign affairs case is a first—a
novel and unprecedented use of the major questions
doctrine to invalidate Presidential action taken pursuant to
congressional authorization in the foreign affairs area. I
firmly disagree with that use of the major questions
doctrine here. In the foreign affairs context, including
tariffs, the longstanding rule is simple: Interpret the
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statute as written, not with a thumb on the scale against
the President.2?

3

Related precedent further demonstrates that the major
questions doctrine has not traditionally applied in the
national security or foreign policy contexts. Consider two
prominent examples.

First, in Hamdi v. Rumsfeld, 542 U. S. 507, this Court
considered the 2001 Authorization for Use of Military
Force, which Congress passed and President George W.
Bush signed on September 18, 2001, in the wake of the al
Qaeda attacks on the United States. The law broadly

23 In his thoughtful concurrence, JUSTICE GORSUCH agrees that the
major questions doctrine often does not apply to foreign affairs statutes,
but in his view it does not apply only when the President also has
inherent or independent Article II power. Ante, at 30-31. THE CHIEF
JUSTICE’s opinion for three Justices also gestures at that position. See
ante, at 12-13. I see some analytical and practical problems with that
approach.

First, as JUSTICE GORSUCH elsewhere notes, the major questions
doctrine serves in part to reinforce nondelegation principles. Yet as I
have explained, the Court’s nondelegation cases from the Founding to
the present—including numerous cases involving tariffs—have
“recognized internal and external affairs as being in separate categories,
and held that the strict limitation upon congressional delegations of
power to the President over internal affairs does not apply with respect
to delegations of power in external affairs.” Youngstown Sheet & Tube
Co. v. Sawyer, 343 U. S. 579, 636, n. 2 (1952) (Jackson, J., concurring);
see also United States v. Curtiss-Wright Export Corp., 299 U. S. 304,
319-322 (1936); Panama Refining Co. v. Ryan, 293 U. S. 388, 422 (1935).
In those cases, the Court has not further subdivided the foreign affairs
power in the manner that JUSTICE GORSUCH now suggests.

Second, terms such as “inherent” or “independent” in this context
continue to be “used, often interchangeably and without fixed or
ascertainable meanings.” Youngstown, 343 U. S., at 647 (Jackson, J.,
concurring); see also id., at 637. So it would be both novel and
jurisprudentially chaotic to try to now create a new approach tying the
applicability of the major questions canon in the foreign affairs context
to such uncertain triggers.
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empowered the President to use “all necessary and
appropriate force against those nations, organizations, or
persons he determines planned, authorized, committed, or
aided the terrorist attacks” that occurred on September 11,
2001. Authorization for Use of Military Force, 115 Stat. 224
(Sept. 18, 2001).

In Hamdi, the Government militarily detained in the
United States an American citizen who had taken up arms
with the Taliban. 542 U. S., at 510-511. The plaintiff
Hamdi argued, among other things, that the AUMF
generally authorized the use of force but did not specifically
authorize military detention, at least detention of
American-citizen enemy combatants in the United States.
See id., at 515-517. He contended that his military
detention was therefore illegal.

In the principal opinion by Justice O’Connor, the Court
rejected Hamdi’s statutory argument, explaining that it
was “of no moment that the AUMF does not use specific
language of detention.” Id., at 519. Rather, because
“detention to prevent a combatant’s return to the battlefield
is a fundamental incident of waging war, in permitting the
use of ‘necessary and appropriate force,” Congress has
clearly and unmistakably authorized detention in the
narrow circumstances considered here.” Ibid.

Consider the similarities between Hamdi and this case.
Both involve major questions of foreign affairs. Hamdi
involved U. S. military detention of an American citizen in
America, pursuant to a generally worded authorization for
use of military force. This case involves tariffs on foreign
goods imported into America pursuant to a generally
worded authorization to regulate importation. Detention is
a traditional incident of the President’s delegated power to
wage war. See id., at 518. Tariffs are a traditional incident
of the President’s delegated power to regulate imports and
foreign commerce. In Hamdi, the Court said that as a
matter of history, practice, and precedent, the AUMF’s
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general authorization for the use of military force clearly
encompassed detention of enemy combatants. Id., at 518—
522. Here, as a matter of history, practice, and precedent,
IEEPA’s general authorization for vregulation of
importation likewise clearly encompasses tariffs on foreign
imports.

Second, in 1981 in Dames & Moore, 453 U. S. 654, the
Court did not apply the major questions doctrine, even
though the Court had recently applied that principle in a
significant domestic policy case. Cf. Industrial Union Dept.,
AFL-CIO v. American Petroleum Institute, 448 U. S. 607
(1980) (plurality opinion).

The Dames & Moore case arose in the wake of the Iran
hostage crisis where Iran held more than 50 American
hostages at the U. S. Embassy in Iran for more than 14
months. As one part of the ultimate settlement of the
hostage crisis with Iran, President Reagan suspended
claims by U. S. nationals against Iran that were pending in
American courts. Dames & Moore, 453 U. S., at 666. The
President did so under IEEPA and the Hostage Act. Id., at
675.

There can be little doubt that the question of suspending
American citizens’ claims against Iran was one of major
economic and political significance. And the Court further
recognized that the case touched “fundamentally upon the
manner in which our Republic is to be governed.” Id., at
659. Yet the Court did not require “clear congressional
authorization” for the President’s exercise of that authority
to suspend the Americans’ claims against Iran.

On the contrary, the Court openly acknowledged that the
relevant statutes—IEEPA and the Hostage Act—did not
provide clear or “specific authorization” for the President to
suspend those claims. Id., at 677. The Court nonetheless
concluded that the “general tenor of Congress’ legislation in
this area”—combined with Congress’s longstanding
acquiescence to the President’s practice of settling claims—
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supported the President’s suspension of those claims. Id.,
at 678. Congress’s “general tenor” and acquiescence are of
course far less than the “clear congressional authorization”
that THE CHIEF JUSTICE’s opinion today newly demands for
the President’s tariffs.

Again, consider the similarities between Dames & Moore
and this case. Dames & Moore involved complicated
questions of foreign policy and national security. The
statutes in Dames & Moore were generally worded and did
not specifically authorize suspension of claims. But
Presidents had historically exercised a similar power. See
id., at 677-682. Here, we likewise have a generally worded
statutory authorization to “regulate . . . importation.” And
Presidents have historically imposed tariffs.

If IEEPA permitted the President to lawfully suspend
claims in Dames & Moore—despite the Court’s transparent
acknowledgment that the actual statutory text did not
clearly authorize the President’s actions—then surely
IEEPA’s authorization to “regulate . . . importation” easily
justifies these tariffs.

THE CHIEF JUSTICE’s opinion would chart a new course
for the major questions doctrine, extending it for the first
time deep into the foreign affairs sphere. If the Court had
applied the major questions doctrine in Hamdi and Dames
& Moore, those two landmark cases almost certainly would
have been decided differently. So today’s opinion marks a
significant change. Will the Court apply the major
questions doctrine in the foreign affairs context again in the
future? Or is this a ticket good for one day and one train
only? Time will tell. But in the meantime, the decision
could engender significant uncertainty over the Executive’s
exercise of statutory authority in the foreign affairs realm.

As the Hamdi and Dames & Moore examples

demonstrate, applying the major questions doctrine in the
foreign policy and national security contexts in the past
would have seriously hindered the President’s ability to
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exercise power granted by Congress to achieve important
foreign policy and national security objectives for America.
And if applied in the foreign affairs context in the future, it
could impair Presidents’ vital statutory authorities with
respect to foreign policy and national security.24

* * *

Having said all of that on foreign affairs, I reiterate that
the major questions doctrine—even if it applies in this
foreign affairs context—does not defeat major executive
actions that are clearly authorized by Congress. See
Bradley & Goldsmith, 172 U. Pa. L. Rev., at 1790-1791.
And as explained in Part III-A above, in IEEPA Congress
clearly authorized the President to impose tariffs to
“regulate . . . importation” in national emergencies. In
other words, even if the major questions doctrine applies in
the foreign affairs context exactly as it does in domestic
affairs, the President should still prevail in this case.

vV

Finally, no Member of the Court today relies on the
nondelegation doctrine. But the plaintiffs briefly raise such
an argument, and I will therefore briefly address it. The

2¢What is the status going forward of the major questions doctrine in
foreign affairs cases? Only three Justices (at most) today suggest that
the major questions doctrine should apply in the foreign affairs context—
THE CHIEF JUSTICE, JUSTICE GORSUCH, and JUSTICE BARRETT. I doubt
that the major questions doctrine analysis in THE CHIEF JUSTICE’S
opinion for those three Justices is controlling for future cases as a matter
of precedent under the Marks rule. See Marks v. United States, 430 U. S.
188, 193 (1977). That is because three Justices (JUSTICE SOTOMAYOR,
JUSTICE KAGAN, and JUSTICE JACKSON) do not recognize the major
questions doctrine at all. Ante, at 1-2 (KAGAN, J., concurring in part and
concurring in judgment). And this dissent would not apply it in the
foreign affairs context. So it appears that six Justices would not apply it
in the foreign affairs context. In my view, the question of whether or how
the major questions doctrine applies in foreign affairs cases remains at
least an open question.
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argument is unavailing for many of the reasons already
noted in the major questions analysis above. This Court
has repeatedly rejected constitutional challenges to
congressional delegations to the President in the foreign
affairs area, including delegations of tariff authority.

For matters of foreign affairs and national security, the
Court has traditionally recognized that Congress “must of
necessity paint with a brush broader than that it
customarily wields in domestic areas.” Zemel v. Rusk, 381
U.S. 1, 17 (1965). And to reiterate, numerous statutes
“‘authorizing action by the President in respect of subjects
affecting foreign relations’” “either leave the exercise of the
power to his unrestricted judgment, or provide a standard
far more general than that which has always been
considered requisite with regard to domestic affairs.” ”
Department of Transportation v. Association of American
Railroads, 575 U.S. 43, 80, n.5 (2015) (THOMAS, J.,
concurring in judgment) (quoting United States v. Curtiss-
Wright Export Corp., 299 U. S. 304, 324 (1936)). Therefore,
as JUSTICE THOMAS has explained, the Court’s precedents
establish that “the Constitution grants the President a
greater measure of discretion in the realm of foreign
relations.” Association of American Railroads, 575 U. S., at
80, n. 5; see Curtiss-Wright Export Corp., 299 U. S., at 319—
322; Panama Refining Co. v. Ryan, 293 U. S. 388, 422
(1935).

Justice Robert Jackson likewise noted the “unwisdom of
requiring Congress in this field of governmental power to
lay down narrowly definite standards by which the
President is to be governed.”” Youngstown Sheet & Tube
Co. v. Sawyer, 343 U. S. 579, 636, n. 2 (1952) (concurring
opinion) (quoting Curtiss-Wright, 299 U. S., at 321-322).
As such, the “strict limitation upon congressional
delegations of power to the President over internal affairs
does not apply with respect to delegations of power in
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external affairs.” Youngstown, 343 U. S., at 636, n. 2
(concurring opinion).

Because statutes that “involv[e] the external relations of
the United States” do not trigger the same kind of
delegation concerns as purely domestic ones, Association of
American Railroads, 575 U. S., at 80 (opinion of THOMAS,
J.), the Court has regularly upheld delegations of power to
the President in the national security and foreign policy
realms. See, e.g., Curtiss-Wright, 299 U. S., at 319-322;
Loving v. United States, 517 U. S. 748, 771-774 (1996).
Indeed, if a strict nondelegation doctrine applied in those
areas, numerous statutes—including many authorizations
for use of military force in the Nation’s history—would have
been unconstitutional delegations of authority to the
President. See Authorization for Use of Military Force, 115
Stat. 224 (Sept. 18, 2001) (“[T]he President is authorized to
use all necessary and appropriate force against those
nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks that
occurred on September 11, 2001”).

As to tariffs in particular: Broad delegations of tariff
authority to the President have been in the heartland of
permissible delegations upheld by this Court. Congress
may, without running afoul of the Constitution, “invest the
President with large discretion in matters arising out of the
execution of statutes relating to trade and commerce with
other nations.” Marshall Field & Co. v. Clark, 143 U. S.
649, 691 (1892). Congressional delegations of tariffs and
other foreign trade authorities to the President date back
to near the Founding. And this Court has uniformly
rejected nondelegation challenges to statutes delegating
that authority to the President. E.g., Federal Energy
Administration v. Algonquin SNG, Inc., 426 U. S. 548, 558—
560 (1976); J. W. Hampton, Jr., & Co. v. United States, 276
U. S. 394, 409 (1928); Marshall Field, 143 U. S., at 690—694;
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Cargo of Brig Aurora v. United States, 7 Cranch 382, 386—
388 (1813).

This Court’s decision in Algonquin is again instructive.
There, the Court held that Section 232 did not constitute an
unconstitutional delegation. 426 U. S., at 558-560. The
Court found it sufficient that the President could act “only”
to the extent “he deems necessary to adjust the imports” of
an article such that it “will not threaten to impair the
national security.” Id., at 559 (quotation marks omitted).

To be clear, I am not suggesting that there is no
nondelegation doctrine in the foreign affairs realm. But the
Court has consistently recognized that the doctrine affords
more flexibility to Congress and the President in that area
to deal with the complex foreign relations issues and
national security threats facing America. See Association
of American Railroads, 575 U. S., at 80, n. 5 (opinion of
THOMAS, J.); Youngstown, 343 U. S., at 636, n. 2 (Jackson,
dJ., concurring); Curtiss-Wright, 299 U. S., at 319-322;
Panama Refining, 293 U. S., at 422.

In all events, for purposes of this Court’s nondelegation
precedents, IEEPA sufficiently constrains the President’s
authority to declare an emergency and impose tariffs. See
J. W. Hampton, 276 U. S., at 409; FCC v. Consumers’
Research, 606 U. S. 656, 673—-675, 681-691 (2025). The
President may exercise the authorities in IEEPA “only” “to
deal with an unusual and extraordinary threat” that “has
its source in whole or substantial part outside the United
States” and “with respect to which a national emergency
has been declared.” 50 U. S. C. §1701. Congress placed
numerous limits on IEEPA, including a default 1-year time
limit, an enumerated list of exceptions, and comprehensive
congressional reporting requirements. See §§1622(d),
1702(b), 1703.

It is also useful to underscore the extraordinary nature of
the plaintiffs’ nondelegation argument here. The plaintiffs’
submission would mean that these tariffs would be
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unlawful even if IEEPA explicitly authorized tariffs. Unlike
their statutory and major questions doctrine arguments,
their nondelegation argument is not based on a lack of an
explicit reference to “tariffs” or “duties” or the like. Their
nondelegation argument instead goes much further and
would require very specific congressional directions to the
President on when and under what circumstances he could
impose tariffs and how high those tariffs could be. The
plaintiffs’ theory would have dramatic consequences and
likely wipe out many of the existing tariff statutes that have
long been upheld by this Court, as well as TWEA. And if
the tariff authority here is unlawful, so too are most if not
all IEEPA authorities such as asset freezes, embargoes, and
quotas. And it would not stop there. The plaintiffs’
nondelegation theory would threaten various other
national security and foreign affairs statutes that similarly
grant substantial discretion to the President. The Court
today thankfully does not go down that road.2>

\Y
The overarching theme of the Court’s opinion is that
tariffs are not a clear means to “regulate . . . importation”

and that Congress was therefore required to use the word
“tariff,” “duty,” or the like in IEEPA in 1977 if it wanted to
authorize tariffs on foreign imports. But that conclusion

25 Some last points for completeness: The plaintiffs also raise two other
arguments that the Court today does not address or rely on. First, they
argue that Section 122, a non-emergency tariff statute that addresses
trade deficits, implicitly displaces IEEPA’s tariff authority. Second, they
argue that the tariffs here do not deal with an “unusual and
extraordinary threat” as to which a national emergency has been
declared. In my view, those arguments are insubstantial, as Judge
Taranto persuasively explained in the Federal Circuit. See 149 F. 4th
1312, 1359-1361, 1371-1375 (2025) (dissenting opinion). Because the
Court today does not address or rely on them, I will not discuss them
further here. Finally, I agree with footnote 1 of the Court’s opinion
regarding jurisdiction. Ante, at 5, n. 1.
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contravenes text, history, and precedent. To summarize:
Algonquin in 1976 unanimously held the opposite. The
Nixon and Ford tariffs were based on statutory provisions
that did not use the word “tariff” or “duty.” There is a long
tradition of Presidents imposing tariffs as a means of
regulating importation and commerce. The predecessor
Trading with the Enemy Act has long been understood to
authorize tariffs during wartime as a means to “regulate . . .
importation,” even though it does not use the word “tariff”
or “duty.” The history of the Polk, Lincoln, and McKinley
tariffs shows that tariffs are a means of regulating
importation. Marshall, Story, and Madison stated that
tariffs are a means of regulating foreign commerce. The
dictionary definitions and ordinary usage establish that
tariffs are a means of regulating importation.

All of that and much more, in my view, overwhelmingly
establish that IEEPA clearly authorizes the President to
impose tariffs.

That said, with respect to tariffs in particular, the Court’s
decision might not prevent Presidents from imposing most
if not all of these same sorts of tariffs under other statutory
authorities. For example, Section 122 of the Trade Act of
1974 permits the President to impose a “temporary import
surcharge” to “deal with large and serious United States
balance-of-payments deficits.” 19 U. S. C. §2132(a).
Section 201 of the Trade Act of 1974 provides that, if the
International Trade Commission determines an article is
being imported in such quantities that it is “a substantial
cause of serious injury, or the threat thereof, to the
domestic industry producing an article like or directly
competitive with the imported article,” the President may
take “appropriate and feasible action,” including imposing
a “duty.” §§2251(a), 2253(a)(3)(A). Section 301 of the Trade
Act of 1974 authorizes the President through a subordinate
officer to “impose duties” if he determines that “an act,
policy, or practice of a foreign country” is “unjustifiable and
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burdens or restricts United States commerce.” §§2411(a)—

(c). Section 338 of the Tariff Act of 1930 permits the
President to impose tariffs when he finds that “any foreign
country places any burden or disadvantage upon the
commerce of the United States.” §1338(d). And Section 232
of the Trade Expansion Act of 1962 authorizes the
President to, after receiving a report from the Secretary of
Commerce, “adjust the imports of [an] article and its
derivatives so that such imports will not threaten to impair
the national security.” §1862(c)(1)(a).

So the Court’s decision is not likely to greatly restrict
Presidential tariff authority going forward. But the Court’s
decision is likely to generate other serious practical
consequences in the near term. One issue will be refunds.
Refunds of billions of dollars would have significant
consequences for the U. S. Treasury. The Court says
nothing today about whether, and if so how, the
Government should go about returning the billions of
dollars that it has collected from importers. But that
process is likely to be a “mess,” as was acknowledged at oral
argument. Tr. of Oral Arg. 153-155. A second issue is the
decision’s effect on the current trade deals. Because IEEPA
tariffs have helped facilitate trade deals worth trillions of
dollars—including with foreign nations from China to the
United Kingdom to Japan, the Court’s decision could
generate uncertainty regarding various trade agreements.
That process, too, could be difficult.

* * *

The tariffs at issue here may or may not be wise policy.
But as a matter of text, history, and precedent, they are
clearly lawful. I respectfully dissent.
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In what has the potential to be one of the most consequential decisions in federal administrative law, the
Supreme Court on June 28, 2024, overruled Chevron U.S.A., Inc. v. Natural Resources Defense Council,
Inc., in a pair of cases, Loper Bright Enterprises v. Raimondo and Relentless Inc. v. Department of
Commerce (collectively Loper). The Chevron doctrine—named for the case that articulated it—required
federal courts to defer to a federal agency’s reasonable interpretation of ambiguous statutory provisions
the agency administers.

For the better part of four decades, Chevron has been one of the foundational decisions in administrative
law, governing the relationship between agencies and courts in matters of statutory interpretation and
acting as a backdrop against which Congress has legislated. As one scholar put it: Chevron “is the most
talked about, most written about, most cited administrative law decision of the Supreme Court. Ever.” For
the past decade or so, however, Chevron has come under increasing fire from some corners of the federal
judiciary and legal academia. Once cited often and approvingly by a majority of Supreme Court Justices,
Chevron has recently fallen into desuetude at the Court. Over the past several terms, the Court has

declined to apply or even cite Chevron in cases where it may once have governed. Other methods of
statutory interpretation, such as the major questions doctrine, appear to have displaced Chevron, at least in
some instances. Chevron’s absence at the Court has not gone unnoticed, with several Justices commenting
on Chevron’s absence as evidence that it should be overruled.

Against this backdrop, the Court explicitly overruled Chevron, holding that the Chevron framework
violates Section 706 of the Administrative Procedure Act (APA). Section 706 requires courts to “decide
all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning
or applicability of the terms of an agency action.” The majority held that the APA’s command required
courts to exercise their own independent judgment on the meaning of a federal statute, but Chevron
required courts to defer to reasonable agency interpretations of an ambiguous statute. That deference
requirement, the Court held, abdicated the judiciary’s foundational function to “say what the law is.”
Although the petitioners in Loper also challenged Chevron on constitutional grounds, the majority’s
opinion did not address those arguments.

The Chevron Framework

The Chevron framework required a court to defer to an executive agency’s interpretation of an ambiguous
statute that it administers so long as the agency’s interpretation was reasonable. The framework’s
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namesake 1984 Supreme Court case, Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., set
out a two-step process for determining whether a court must defer to an agency’s statutory interpretation.

The Chevron framework typically applied if Congress has given an agency the general authority to make
rules with the force of law. If a court determined that Chevron applied, at step one it would use the
traditional tools of statutory construction to determine whether Congress directly addressed the precise
issue before the court. If the statute was clear on its face with respect to the issue before the court, the
court was to implement Congress’s stated intent. If the court concluded instead that a statute was silent or
ambiguous with respect to the specific issue, the court then proceeded to Chevron’s second step. At step
two, courts were required to defer to an agency’s reasonable interpretation of the statute regardless of
whether the court would adopt that interpretation on its own were it to have reviewed the statute without
the benefit of an agency’s interpretation. The Chevron framework rested on several related assumptions,
including (1) that statutory ambiguity indicates a congressional delegation of interpretive authority,

(2) that agencies have more expertise than courts to interpret the statutes they administer, and (3) that
agencies are politically accountable and therefore have more claim to make policy than courts.

The Loper Decision

The Court in Loper took specific aim at Chevron’s first presumption—that statutory ambiguities indicate
implicit delegation of interpretive authority to the agency. The majority explained that presumptions can
be salutary, but only where they approximate reality. Chevron’s presumption, the Court explained, does
not approximate reality, “because ‘[a]n ambiguity is simply not a delegation of law-interpreting power.
Chevron confuses the two.”” Instead, the Court held that, when confronted with a statutory ambiguity, a
court should not defer to an agency’s interpretation but instead should do its “ordinary job of interpreting
statutes, with due respect for the views of the Executive Branch.” The views of the executive branch may,
in the words of the 1944 Supreme Court case Skidmore v. Swift & Co., have the “power to persuade, if
lacking the power to control.”

The Court based its decision on Section 706 of the APA which requires courts to interpret all questions of
law in challenges to agency actions. Section 706, the Court held, codified existing practice at the time of
its enactment in 1946, and although some cases at the time had applied deference doctrines in cases
evaluating agency interpretations of law, they were outliers. Rather, courts at that time assumed their role
to be the final interpreters of the meaning of federal law.

The majority’s frequent reference to Skidmore and use of language from that decision suggests that, going
forward, the Court expects lower courts to look to Skidmore to guide their consideration of an agency’s
preferred interpretation of an ambiguous statute. Skidmore gave its name to a much weaker form of
deference that does not require courts to defer to agencies. The Skidmore case itself laid out a list of
factors for courts to consider when determining whether an agency’s interpretation commands the “power
to persuade.” Under Skidmore, courts

consider that the rulings, interpretations and opinions of [an agency], while not controlling upon the
courts by reason of their authority, do constitute a body of experience and informed judgment to
which courts and litigants may properly resort for guidance. The weight of such a judgment in a
particular case will depend upon the thoroughness evident in its consideration, the validity of its
reasoning, its consistency with earlier and later pronouncements, and all those factors which give it
power to persuade, if lacking power to control.

Skidmore, however, has received far less attention from the courts than Chevron has and may need
additional development by the courts to refine its application.

In holding that the judiciary, not agencies, are to resolve statutory ambiguities, the majority explained that
the Framers understood “the complexity of objects, . . . the imperfection of the human faculties, and the
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simple fact that no language is so copious as to supply words and phrases for every complex idea,” yet
still expected politically insulated judges to exercise independent legal judgment in resolving statutory
ambiguities. While ambiguities in statutes surely exist, the majority acknowledged, statutes have one
“best” reading that courts can discover by applying the traditional tools of statutory interpretation. The
majority further explained that courts do that all the time when reviewing statutes that an agency has not
yet interpreted. In the Court’s view, there is no reason for courts to abdicate their duty when an agency is
involved. Undercutting another one of Chevron’s presumptions (that ambiguities call for agency
expertise), the majority reasoned that statutory ambiguities do not call for policy expertise or draw judges
into making policy—they call for the exercise of legal judgment. This distinction exists because, the
majority stressed, courts, not agencies, have expertise in interpreting statutes and have done so for
centuries.

Although the Court overruled Chevron, it appears to have preserved the holdings in cases that were
decided pursuant to the Chevron framework prior to Loper. In the briefing of the case and during oral
argument, the litigants and some of the justices discussed the fate of cases decided at Chevron step two.
As explained above, at Chevron step two, a court must defer to an agency’s reasonable interpretation of an
ambiguous statute. In such cases, a court has not made a specific ruling on what the statute means—it has
left that determination to an agency in light of the court’s finding at step one that the statute is ambiguous.
At oral argument, some of the Justices questioned the litigants about whether these step two decisions
would still be considered binding if Chevron were overruled. Counsel for the petitioners argued that
overruling Chevron would not disturb these cases because what the court had found at step two was that
an agency'’s interpretation was “lawful.” The Court appears to have adopted this argument in its opinion,
holding that “we do not call into question prior cases that relied on the Chevron framework. The holdings
of those cases that specific agency actions are lawful—including the Clean Air Act holding of Chevron
itself—are still subject to statutory stare decisis despite our change in interpretive methodology.” Despite
the Court’s holding, questions are likely to remain about whether agencies can change statutory
interpretations that were found to be “reasonable” or “lawful” under step two.

The Dissent

The dissent, penned by Justice Kagan and joined by Justices Sotomayor and Jackson (the latter only with
respect to the Relentless case), defended the Chevron framework on grounds that largely track those that
supported the continued application of Chevron for the last four decades. Chevron, Justice Kagan wrote,
is part of “warp and woof of modern government” and “reflects what Congress would want”—politically
accountable expert agencies making policy, not judges. Justice Kagan, providing examples, explained that
regulatory statutes often contain ambiguities or gaps (sometimes purposefully so) that cannot be resolved
without the exercise of some kind of policymaking expertise that the courts simply do not have. Justice
Kagan reasoned that statutes with such ambiguities or gaps have not fixed any “best” meaning at the time
of enactment, and accordingly there is no law for a court to find using its tools of statutory construction.
The judiciary’s role, Justice Kagan articulated, is only to ensure that an agency’s interpretation is a
reasonable one, to ensure that courts stay out of policymaking. This limited role for courts, Justice Kagan
stressed, is one of judicial “humility,” recognizing that agencies have a better claim to democratic
legitimacy and more expertise in making policy than courts. In other words, she explained, “agencies
often know things about a statute’s subject matter that courts could not hope to.” Courts, Justice Kagan
explained, can “muddle through” when asked to determine the meaning of an ambiguous statute, but
compared to an agency that Congress has entrusted to administer a statute that may deal with technical
subjects like wildlife regulation or medical drugs and devices, it is reasonable to believe Congress would
prefer the agency to have interpretive authority.
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Considerations for Congress

The Loper opinion rested on an interpretation of the APA—not the Constitution. Although the petitioners
argued that Chevron violated Article III of the Constitution, the majority’s opinion did not reach that
issue. As a result, the Court left open the possibility that Congress could amend the APA or enact a
standalone statute to codify some form of deference. Nonetheless, some commentators have argued that
codifying Chevron would violate Article III. In their view Article 111, like the APA, requires that the
judiciary have final authority over the meaning of federal law—*to say what the law is” in the words of
the seminal 1803 case Marbury v. Madison. By relying at times on Marbury—a case interpreting Article
III—the majority’s opinion appears to cast doubt on the Congress’s ability to codify Chevron-like
deference.

The decision, however, appears to leave open Congress’s authority to expressly delegate interpretive
authority to agencies. The Court held: “That is not to say that Congress cannot or does not confer
discretionary authority on agencies. Congress may do so, subject to constitutional limits, and it often has.’
The Court cited examples where Congress had conferred discretion on an agency to interpret statutory
terms or “to regulate subject to the limits imposed by a term or phrase that leaves agencies with flexibility
... such as appropriate or reasonable.” Accordingly, Congress may still be able to confer interpretive
authority on agencies so long as it does so expressly.
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.
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SEVEN COUNTY INFRASTRUCTURE COALITION ET
AL. v. EAGLE COUNTY, COLORADO, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 23-975. Argued December 10, 2024—Decided May 29, 2025

Under federal law, new railroad construction and operation must first be
approved by the U.S. Surface Transportation Board. 49 U.S. C.
§10901. In 2020, the Seven County Infrastructure Coalition applied to
the Board for approval of an 88-mile railroad line connecting Utah’s
oil-rich Uinta Basin to the national freight rail network, facilitating
the transportation of crude oil to refineries along the Gulf Coast. As
part of its project review, the Board prepared an environmental impact
statement (EIS) that addressed significant environmental effects of
the project and identified feasible alternatives that could mitigate
those effects, as required by the National Environmental Policy Act
(NEPA). The Board issued a draft EIS and invited public comment.
After holding six public meetings and collecting more than 1,900 com-
ments, the Board prepared a 3,600-page EIS that analyzed numerous
impacts of the railway’s construction and operation. Relevant here,
the EIS noted, but did not fully analyze, the potential environmental
effects of increased upstream oil drilling in the Uinta Basin and in-
creased downstream refining of crude oil. The Board subsequently ap-
proved the railroad line, concluding that the project’s transportation
and economic benefits outweighed its environmental impacts. Peti-
tions challenging the Board’s action were filed in the D. C. Circuit by
a Colorado county and several environmental organizations. The D. C.
Circuit found “numerous NEPA violations arising from the EIS.” 82 F.
4th 1152, 1196. Specifically, the D. C. Circuit held that the Board im-
permissibly limited its analysis of the environmental effects from up-
stream oil drilling and downstream oil refining projects, concluding
that those effects were reasonably foreseeable impacts that the EIS
should have analyzed more extensively. Based on the deficiencies it
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found in the EIS, the D. C. Circuit vacated both the EIS and the
Board’s final approval order.

Held: The D. C. Circuit failed to afford the Board the substantial judicial
deference required in NEPA cases and incorrectly interpreted NEPA
to require the Board to consider the environmental effects of upstream
and downstream projects that are separate in time or place from the
Uinta Basin Railway. Pp. 6-22.

(a) NEPA ensures that agencies and the public are aware of the en-
vironmental consequences of certain proposed infrastructure projects.
As a purely procedural statute, NEPA “does not mandate particular
results, but simply prescribes the necessary process” for an agency’s
environmental review of a project. Robertson v. Methow Valley Citi-
zens Council, 490 U. S. 332, 350. Some federal courts reviewing NEPA
cases have assumed an aggressive role in policing agency compliance
with NEPA, and have not applied NEPA with the judicial deference
demanded by the statutory text and the Court’s cases.

When, as here, a party argues that an agency action was arbitrary
and capricious due to a deficiency in an EIS, the “only role for a court”
is to confirm that the agency has addressed environmental conse-
quences and feasible alternatives as to the relevant project. Strycker’s
Bay Neighborhood Council, Inc. v. Karlen, 444 U. S. 223, 227. Further,
the adequacy of an EIS is relevant only to the question of whether an
agency’s final decision (here, to approve the railroad project) was rea-
sonably explained.

Judicial deference in NEPA cases extends to an agency’s determina-
tion of what details are relevant in an EIS. While NEPA requires an
EIS to be “detailed,” 42 U. S. C. §4332(2)(C), and the meaning of “de-
tailed” is a legal question, see Loper Bright Enterprises v. Raimondo,
603 U. S. 369, 391-392, what details need to be included in any given
EIS is a factual determination for the agency. The textual focus of
NEPA is the “proposed action”—the project at hand—not other sepa-
rate projects. §4332(2)(C). Courts should defer to agencies’ discretion-
ary decisions about where to draw the line when considering indirect
environmental effects and whether to analyze effects from other pro-
jects separate in time or place. See Department of Transportation v.
Public Citizen, 541 U. S. 752, 767. In sum, when assessing significant
environmental effects and feasible alternatives for purposes of NEPA,
an agency will invariably make a series of fact-dependent, context-spe-
cific, and policy-laden choices about the depth and breadth of its in-
quiry—and also about the length, content, and level of detail of the
resulting EIS. Courts should afford substantial deference and should
not micromanage those agency choices so long as they fall within a
broad zone of reasonableness. Even a deficient EIS does not neces-
sarily require vacating an agency’s project approval, absent reason to
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believe that the agency might disapprove the project if it added more
to the EIS. Cf. 5 U. S. C. §706. Pp. 6-15.

(b) Contrary to the D. C. Circuit’s NEPA analysis, the Board’s deter-
mination that its EIS need not evaluate possible environmental effects
from upstream and downstream projects separate from the Uinta Ba-
sin Railway complied with NEPA’s procedural requirements, particu-
larly NEPA’s textually mandated focus on the “proposed action” under
agency review. While indirect environmental effects of the project it-
self may fall within NEPA’s scope even if they might extend outside
the geographical territory of the project or materialize later in time,
the fact that the project might foreseeably lead to the construction or
increased use of a separate project does not mean the agency must con-
sider that separate project’s environmental effects. See Public Citizen,
541 U. S., at 767. This is particularly true where, as here, those sepa-
rate projects fall outside the agency’s regulatory authority. Pp. 15-21.

(c) NEPA does not allow courts, “under the guise of judicial review”
of agency compliance with NEPA, to delay or block agency projects
based on the environmental effects of other projects separate from the
project at hand. Vermont Yankee Nuclear Power Corp. v. Natural Re-
sources Defense Council, Inc., 435 U. S. 519, 558. Pp. 21-22.

82 F. 4th 1152, reversed and remanded.

KAVANAUGH, J., delivered the opinion of the Court, in which ROBERTS,
C. d., and THOMAS, ALITO, and BARRETT, JJ., joined. SOTOMAYOR, J., filed
an opinion concurring in the judgment, in which KAGAN and JACKSON,
JdJ., joined. GORSUCH, J., took no part in the consideration or decision of
the case.
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JUSTICE KAVANAUGH delivered the opinion of the Court.

Some 55 years ago, Congress passed and President Nixon
signed the National Environmental Policy Act, known as
NEPA. For certain infrastructure projects that are built,
funded, or approved by the Federal Government, NEPA
requires federal agencies to prepare an environmental
impact statement, or EIS. The EIS must address the
significant environmental effects of a proposed project and
identify feasible alternatives that could mitigate those
effects.

NEPA was the first of several landmark environmental
laws enacted by Congress in the 1970s. Subsequent
statutes included the Clean Air Amendments of 1970, the
Clean Water Act of 1972, and the Endangered Species Act
of 1973, among others.

Unlike those later-enacted laws, however, NEPA imposes
no substantive environmental obligations or restrictions.
NEPA is a purely procedural statute that, as relevant here,
simply requires an agency to prepare an EIS—in essence, a
report. Importantly, NEPA does not require the agency to
weigh environmental consequences in any particular way.
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Rather, an agency may weigh environmental consequences
as the agency reasonably sees fit under its governing
statute and any relevant substantive environmental laws.

Simply stated, NEPA is a procedural cross-check, not a
substantive roadblock. The goal of the law is to inform
agency decisionmaking, not to paralyze it.

In this case, the U. S. Surface Transportation Board
considered a proposal by a group of seven Utah counties for
the construction and operation of an approximately 88-mile
railroad line in northeastern Utah. Under federal law, the
Board determines whether to approve construction of new
railroad lines. The railroad line here would connect Utah’s
oil-rich Uinta Basin—a rural territory roughly the size of
the State of Maryland—to the national rail network. By
doing so, the new railroad line would facilitate the
transportation of crude oil from Utah to refineries in
Louisiana, Texas, and elsewhere. And the project would
bring significant economic development and jobs to the
isolated Uinta Basin by better connecting the Basin to the
national economy.

For that proposed 88-mile Utah railroad line, the Board
prepared an extraordinarily lengthy EIS, spanning more
than 3,600 pages of environmental analysis. The Board’s
EIS addressed the environmental effects of the railroad
line. But the U. S. Court of Appeals for the D. C. Circuit
nonetheless faulted the EIS for not sufficiently considering
the environmental effects of projects separate from the
railroad line itself—primarily, the environmental effects
that could ensue from (i) increased oil drilling upstream in
the Uinta Basin and (i1) increased oil refining downstream
along the Gulf Coast of Louisiana and Texas.

On that basis, the D. C. Circuit vacated the Board’s EIS
and the Board’s approval of the 88-mile railroad line. As a
result, construction still has not begun even though the
Board approved the project back in December 2021.

We reverse. First, the D. C. Circuit did not afford the
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Board the substantial judicial deference required in NEPA
cases. Second, the D. C. Circuit ordered the Board to
address the environmental effects of projects separate in
time or place from the construction and operation of the
railroad line. But NEPA requires agencies to focus on the
environmental effects of the project at issue. Under NEPA,
the Board’s EIS did not need to address the environmental
effects of upstream oil drilling or downstream oil refining.
Rather, it needed to address only the effects of the 88-mile
railroad line. And the Board’s EIS did so.

I

Under federal law, new railroad construction and
operation must first be approved by the U. S. Surface
Transportation Board. 49 U. S. C. §10901. After receiving
an application for a new railroad line, the Board issues a
public notice and initiates an agency proceeding to review
the proposal; alternatively, the Board may streamline
approval through a statutory exemption process. §§10101,
10502, 10901. In addition, for covered projects, NEPA
compels the Board to prepare an environmental impact
statement, or EIS.

In 2020, the Seven County Infrastructure Coalition—a
group of seven Utah counties—applied to the Board for
approval of an 88-mile railroad line in northeastern Utah.
The new railroad line would connect the Uinta Basin with
the interstate freight rail network—and via that network,
to refineries in Louisiana, Texas, and other destinations.

The Uinta Basin contains significant quantities of crude
oil and other fossil fuels. The Uinta Basin Railway would
provide oil producers a more efficient option for
transporting oil out of the Basin to refineries. As of now, oil
from the Basin is carried by trucks that must navigate
mountain passes on narrow roads, a difficult and slow
journey in any season.

The Board’s environmental review of the Uinta Basin
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Railway followed standard NEPA procedures. In October
2020, the Board issued a draft EIS and invited public
comment. During the public comment period, the Board
held six public meetings and collected more than 1,900
comments. In August 2021, the Board published its final
EIS.

All told, the Board’s final EIS clocked in at more than
3,600 pages. The EIS identified and analyzed numerous
“significant and adverse impacts that could occur as a
result” of the railroad line’s construction and operation—
including disruptions to local wetlands, land use, and
recreation. App. 121; see id., at 94-105, 121-126, 206-347.
The EIS likewise addressed several “minor impacts,” such
as air pollution and big-game movement around the
construction site. Id., at 126; see id., at 126—134, 251-259,
309-325.

The EIS also noted, but did not fully analyze, the
potential effects of increased upstream oil drilling in the
Uinta Basin and increased downstream refining of crude oil
carried by the railroad. Id., at 135, 348—482, 511-516, 520—
534, 539-543.

As to the environmental effects of upstream oil drilling,
the EIS explained why further analysis of those “potential
future, as yet unplanned, oil and gas development projects”
was not needed. Id., at 520. To begin with, the project at
issue was an 88-mile railroad line, not an oil well or a
drilling permit in the Uinta Basin. Moreover, the Board
possesses “no authority or control over potential future oil
and gas development” in the Basin. Id., at 522. Future
projects would be “subject to the approval processes of other
federal, state, local, and tribal agencies.” Ibid. In any
event, the environmental effects of future oil and gas
development in the Basin are “speculative” and attenuated
from the project at hand. Id., at 525; see id., at 525-527
(citing Department of Transportation v. Public Citizen, 541
U. S. 752, 767-768, 770 (2004)).
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As for the environmental effects of downstream oil
refining projects, the Board recognized that “trains
originating on the proposed rail line would transport crude
oil to markets in other regions of the United States,” such
as Louisiana and Texas, and that oil refining (and the
associated effects on the environment) could increase in
those locations as a result. App. 477; see id., at 477—-482.
But the identity of specific destinations “would depend on
the ability and willingness of refineries in other markets to
receive rail cars carrying Uinta Basin crude oil and process
the oil in their refineries.” Id., at 477. Moreover, the Board
“would have no role in approving or regulating the
production, refining, or use” of Uinta Basin crude oil. Id.,
at 540-541. So the Board did not fully evaluate the effects
of additional oil refining along the Gulf Coast.

In December 2021, a few months after issuing the final
EIS, the Board approved the construction and operation of
the Uinta Basin Railway. Recognizing that “rail
construction projects are in the public interest,” the Board
concluded that the new railroad line would “have
substantial transportation and economic benefits,” and that
those benefits outweighed the environmental impacts
identified in the EIS. App. to Pet. for Cert. 121a, 119a; see
id., at 118a—121a.

In the wake of the Board’s final approval, a Colorado
county and several environmental organizations sued by
filing petitions for review in the U. S. Court of Appeals for
the D. C. Circuit.

The D. C. Circuit found “numerous NEPA violations
arising from the EIS.” Eagle Cty. v. Surface Transp. Bd.,
82 F. 4th 1152, 1196 (2023). In the court’s view, the Board
“failed” to take “the requisite ‘hard look’ at all of the
environmental impacts of the Railway.” Id., at 1175.

Specifically, the Court of Appeals held that the Board
impermissibly limited its analysis of upstream and
downstream projects. The court concluded that the
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environmental effects from oil drilling in the Uinta Basin
and oil refining along the Gulf Coast were “ ‘reasonably
foreseeable impacts’ ” that the EIS should have analyzed
more extensively. Id., at 1177. The court rejected the
Board’s argument that those effects would arise from other
projects (upstream oil drilling, downstream oil refining, and
the like) that are separate from the current project and
regulated by other agencies. Id., at 1177-1180 (citing
Sierra Club v. FERC, 867 F. 3d 1357, 1372-1375 (CADC
2017) (Sabal Trail)).

Based on the deficiencies it found in the EIS, the Court of
Appeals vacated the EIS and the Board’s final approval
order. 82 F. 4th, at 1196. The Coalition and the Uinta
Basin Railway sought review in this Court, and we granted
certiorari. 602 U. S. __ (2024).

II

For certain infrastructure projects that are built, funded,
or approved by the Federal Government, NEPA requires
federal agencies to prepare an environmental impact
statement, or EIS, identifying significant environmental
effects of the projects, as well as feasible alternatives. The
law ensures that the agency and the public are aware of the
environmental consequences of proposed projects. Properly
applied, NEPA helps agencies to make better decisions and
to ensure good project management.

Importantly, however, NEPA is purely procedural. In
ultimately deciding whether to build, fund, or approve a
project, an “agency is not constrained by NEPA from
deciding that other values outweigh the environmental
costs.” Robertson v. Methow Valley Citizens Council, 490
U. S. 332, 350 (1989). Otherwise stated, NEPA “does not
mandate particular results, but simply prescribes the
necessary process” for an agency’s environmental review of
a project. Ibid.; see Department of Transportation v. Public
Citizen, 541 U. S. 752, 756757 (2004); Marsh v. Oregon
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Natural Resources Council, 490 U. S. 360, 370-372 (1989);
Baltimore Gas & Elec. Co. v. Natural Resources Defense
Council, Inc., 462 U. S. 87, 97-98 (1983); Strycker’s Bay
Neighborhood Council, Inc. v. Karlen, 444 U. S. 223, 227—
228 (1980); Vermont Yankee Nuclear Power Corp. v.
Natural Resources Defense Council, Inc., 435 U. S. 519, 558
(1978); Kleppe v. Sierra Club, 427 U. S. 390, 410, n. 21
(1976).1

Here, the Board’s EIS evaluated the environmental
effects of the proposed 88-mile railroad line in Utah’s rural
Uinta Basin. But the D. C. Circuit, following Circuit
precedent applying NEPA, concluded that the EIS did not
sufficiently = address the reasonably foreseeable
environmental impacts of increased upstream oil drilling in
the Uinta Basin, as well as the environmental effects of

1 As it was phrased at the time of the Board’s EIS (before a 2023
amendment to the statute, see n. 3, infra), NEPA directed federal
agencies to

“include in every recommendation or report on proposals for
legislation and other major Federal actions significantly affecting
the quality of the human environment, a detailed statement by the
responsible official on—

“@1) the environmental impact of the proposed action,

“(i1) any adverse environmental effects which cannot be avoided
should the proposal be implemented,

“(iii) alternatives to the proposed action,

“(iv) the relationship between local short-term uses of man’s
environment and the maintenance and enhancement of long-term
productivity, and

“(v) any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
implemented.

“Prior to making any detailed statement, the responsible Federal
official shall consult with and obtain the comments of any Federal
agency which has jurisdiction by law or special expertise with
respect to any environmental impact involved.” §102(2)(C), 83 Stat.
853, as amended, 42 U. S. C. §4332(2)(C) (2018).
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increased downstream oil refining along the Gulf Coast. 82
F. 4th, at 1196.

As we will explain, we disagree with the D. C. Circuit’s
decision on two grounds. First, the court did not afford the
Board the substantial judicial deference required in NEPA
cases. Second, the court incorrectly interpreted NEPA to
require the Board to consider the environmental effects of
upstream and downstream projects that are separate in
time or place from the Uinta Basin Railway.

A

Since the early 1970s, federal courts have reviewed
NEPA cases. Over time, some courts have assumed an
aggressive role in policing agency compliance with NEPA.
Other courts have adopted a more restrained approach. In
light of the continuing confusion and disagreement in the
Courts of Appeals over how to handle NEPA cases, we think
it important to reiterate and clarify the fundamental
principles of judicial review applicable in those cases. As
we will explain, the central principle of judicial review in
NEPA cases is deference.?

As a general matter, when an agency interprets a statute,
judicial review of the agency’s interpretation is de novo.
See Loper Bright Enterprises v. Raimondo, 603 U. S. 369,
391-392 (2024). But when an agency exercises discretion

2 Some have debated whether Congress and the President in 1970
actually intended or anticipated judicial review of agency compliance
with NEPA. See R. Lazarus, The National Environmental Policy Act in
the U.S. Supreme Court: A Reappraisal and a Peek Behind the Curtains,
100 Geo. L. J. 1507, 1515 (2012) (describing the history). In any event,
an early D. C. Circuit case concluded that an agency’s compliance with
NEPA was judicially reviewable. See Calvert Cliffs’ Coordinating
Comm., Inc.v. U. S. Atomic Energy Comm’n, 449 F. 2d 1109 (1971). And
this Court’s cases have treated NEPA compliance as judicially
reviewable. That said, courts must conduct their review with significant
deference to the agency. When reviewing compliance with NEPA, “courts
are to play only a limited role.” Vermont Yankee Nuclear Power Corp. v.
Natural Resources Defense Council, Inc., 435 U. S. 519, 558 (1978).
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granted by a statute, judicial review is typically conducted
under the Administrative Procedure Act’s deferential
arbitrary-and-capricious standard. Under that standard, a
court asks not whether it agrees with the agency decision,
but rather only whether the agency action was reasonable
and reasonably explained. See Motor Vehicle Mfrs. Assn. of
United States, Inc. v. State Farm Mut. Automobile Ins. Co.,
463 U. S. 29, 43 (1983); FCC v. Prometheus Radio Project,
592 U. S. 414, 423 (2021).

When a party argues that an agency action was arbitrary
and capricious due to a deficiency in an EIS, the reviewing
court must account for the fact that NEPA is a purely
procedural statute. Under NEPA, an agency’s only
obligation is to prepare an adequate report. “NEPA
requires no more.” Strycker’s Bay Neighborhood Council,
444 U. S., at 228. Unlike a plethora of other federal
environmental statutes (such as the Clean Air Act, the
Clean Water Act, etc.), NEPA imposes no substantive
constraints on the agency’s ultimate decision to build, fund,
or approve a proposed project. So when reviewing an
agency’s EIS, “the only role for a court” is to confirm that
the agency has addressed environmental consequences and
feasible alternatives as to the relevant project. Id., at 227;
see Vermont Yankee, 435 U. S., at 551, 555. Because an EIS
is only one input into an agency’s decision and does not
itself require any particular substantive outcome, the
adequacy of an EIS is relevant only to the question of
whether an agency’s final decision (here, to approve the
railroad) was reasonably explained.

In short, when determining whether an agency’s EIS
complied with NEPA, a court should afford substantial
deference to the agency.

In practice, judicial deference in NEPA cases can take
several forms. For example, NEPA says that the EIS
should be “detailed.” 42 U. S. C. §4332(2)(C). Of course, the
meaning of “detailed” is a question of law to be decided by
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a court. Loper Bright, 603 U. S., at 391-392. But what
details need to be included in any given EIS? For the most
part, that question does not turn on the meaning of
“detailed”—instead, it “involves primarily issues of fact.”
Marsh, 490 U. S., at 377. The agency is better equipped to
assess what facts are relevant to the agency’s own decision
than a court is. As a result, “agencies determine whether
and to what extent to prepare an EIS based on the
usefulness of any new potential information to the
decisionmaking process.” Public Citizen, 541 U. S., at 767
(emphasis added). So the question of whether a particular
report is detailed enough in a particular case itself requires
the exercise of agency discretion—which should not be
excessively second-guessed by a court. Brevity should not
be mistaken for lack of detail. A relatively brief agency
explanation can be reasoned and detailed; an EIS need not
meander on for hundreds or thousands of pages. So courts
should not insist on length as a prerequisite for finding an
EIS to be detailed.?

The EIS also must identify significant environmental
impacts and feasible alternatives. But there too, an agency
exercises substantial discretion. An agency must make
predictive and scientific judgments in assessing the
relevant impacts (what are the likely impacts; do they rise
to the level of “significant”?) and alternatives (what are the

3Indeed, federal law now strictly prohibits an agency’s EIS from going
on endlessly. In 2023, two years after the Board issued its final EIS for
the Uinta Basin Railway, Congress passed and President Biden signed
an Act amending NEPA meaningfully titled the “Building United States
Infrastructure through Limited Delays and Efficient Reviews Act of
2023.” Pub. L. 118-5, Div. C, Tit. III, §321, 137 Stat. 38-39. Under that
BUILDER Act, an EIS “shall not exceed 150 pages” and must be
completed in “2 years” or less. Id., at 41-42 (42 U. S. C. §§4336a(e)(1)(A),
(2)(1)(A)). That Act strongly reinforces the basic principles that NEPA,
correctly interpreted, already embodied but that have been too often
overlooked. The analysis in this opinion thus applies to NEPA as
amended by the BUILDER Act.
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potential alternatives; are they really “feasible”?). As this
Court has said, “the term ‘alternatives’ is not self-defining,”
and “[clJommon sense” should be brought to bear. Vermont
Yankee, 435 U. S., at 551. Black-letter administrative law
instructs that when an agency makes those kinds of
speculative assessments or predictive or scientific
judgments, and decides what qualifies as significant or
feasible or the like, a reviewing court must be at its “most
deferential.” Baltimore Gas & Elec., 462 U. S., at 103; see
Marsh, 490 U. S., at 378; State Farm, 463 U. S., at 43.

In preparing an EIS, an agency also must determine the
scope of the environmental effects that it will address. The
textual focus of NEPA is the “proposed action”—that is, the
project at hand. 42 U. S. C. §4332(2)(C) (2018). The agency
therefore will obviously seek to assess significant effects
from the project at issue. But how far will the agency go in
considering the indirect effects that might occur outside the
area of the immediate project—for example, due to
emissions or run off from the project carried elsewhere by
air or water? And will the agency evaluate the
environmental effects from other future or geographically
separate projects that may be initiated (or expanded) as a
result of or in the wake of the current project? And what if
another agency also possesses regulatory authority over a
related project?

In analyzing those scope questions, it is critical to
disaggregate the agency’s role from the court’s role. So long
as the EIS addresses environmental effects from the project
at issue, courts should defer to agencies’ decisions about
where to draw the line—including (i) how far to go in
considering indirect environmental effects from the project
at hand and (i1) whether to analyze environmental effects
from other projects separate in time or place from the
project at hand. On those kinds of questions, as this Court
has often said, agencies possess discretion and must have
broad latitude to draw a “manageable line.” Public Citizen,
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541 U. S., at 767 (quoting Metropolitan Edison Co. v. People
Against Nuclear Energy, 460 U. S. 766, 774, n. 7 (1983)).

To tie all of this together: When assessing significant
environmental effects and feasible alternatives for
purposes of NEPA, an agency will invariably make a series
of fact-dependent, context-specific, and policy-laden choices
about the depth and breadth of its inquiry—and also about
the length, content, and level of detail of the resulting EIS.
Courts should afford substantial deference and should not
micromanage those agency choices so long as they fall
within a broad zone of reasonableness. As the Court has
emphasized on several occasions, and we doubly underscore
again today, “inherent in NEPA . . . is a ‘rule of reason,’
which ensures that agencies determine whether and to
what extent to prepare an EIS based on the usefulness of
any new potential information to the decisionmaking
process.” Public Citizen, 541 U. S., at 767. A reviewing
court may not “substitute its judgment for that of the
agency as to the environmental consequences of its actions.”
Kleppe, 427 U. S, at 410, n. 21.

Some courts have strayed and not applied NEPA with the
level of deference demanded by the statutory text and this
Court’s cases. Those decisions have instead engaged in
overly intrusive (and unpredictable) review in NEPA cases.
Those rulings have slowed down or blocked many projects
and, in turn, caused litigation-averse agencies to take ever
more time and to prepare ever longer EISs for future
projects.

The upshot: NEPA has transformed from a modest
procedural requirement into a blunt and haphazard tool
employed by project opponents (who may not always be
entirely motivated by concern for the environment) to try to
stop or at least slow down new infrastructure and
construction projects. Some project opponents have
invoked NEPA and sought to enlist the courts in blocking
or delaying even those projects that otherwise comply with
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all relevant substantive environmental laws. Indeed,
certain project opponents have relied on NEPA to fight even
clean-energy projects—from wind farms to hydroelectric
dams, from solar farms to geothermal wells. See, e.g., Brief
for Chamber of Commerce of the United States of America,
et al. as Amici Curiae 19-20.

All of that has led to more agency analysis of separate
projects, more consideration of attenuated effects, more
exploration of alternatives to proposed agency action, more
speculation and consultation and estimation and litigation.
Delay upon delay, so much so that the process sometimes
seems to “borde[r] on the Kafkaesque.” Vermont Yankee,
435 U. S., at 557. Fewer projects make it to the finish line.
Indeed, fewer projects make it to the starting line. Those
that survive often end up costing much more than is
anticipated or necessary, both for the agency preparing the
EIS and for the builder of the project. And that in turn
means fewer and more expensive railroads, airports, wind
turbines, transmission lines, dams, housing developments,
highways, bridges, subways, stadiums, arenas, data
centers, and the like. And that also means fewer jobs, as
new projects become difficult to finance and build in a
timely fashion.

A 1970 legislative acorn has grown over the years into a
judicial oak that has hindered infrastructure development
“under the guise” of just a little more process. Id., at 558.
A course correction of sorts is appropriate to bring judicial
review under NEPA back in line with the statutory text and
common sense. Id., at 525. Congress did not design NEPA
for judges to hamstring new infrastructure and
construction projects. On the contrary, as this Court has
stressed, courts should and “must defer to ‘the informed
discretion of the responsible federal agencies.” Marsh, 490
U. S, at 377.

Critically, as the Government and the Coalition
explained at oral argument, courts not only must defer to
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the agency’s reasonable choices regarding the scope and
contents of the EIS, but also must keep in mind that review
of an agency’s EIS is not the same thing as review of the
agency’s final decision concerning the project. See Tr. of
Oral Arg. 31-32, 70-71. That, too, follows from NEPA’s
status as a purely procedural statute. The ultimate
question 1s not whether an EIS in and of itself is
inadequate, but whether the agency’s final decision was
reasonable and reasonably explained. Review of an EIS is
only one component of that analysis. Even if an EIS falls
short in some respects, that deficiency may not necessarily
require a court to vacate the agency’s ultimate approval of
a project, at least absent reason to believe that the agency
might disapprove the project if it added more to the EIS.
Cf. 5 U. S. C. §706. For example, in a case like this one,
even if the EIS drew the line on the effects of separate
upstream or downstream projects too narrowly, that
mistake would not necessarily require a court to vacate the
agency’s approval of the railroad project. Cf. Vermont
Yankee, 435 U. S., at 558.4

In other words, as this Court has said before, NEPA does
not authorize a court to “‘interject itself within the area of
discretion . . . as to the choice of the action to be taken” by
the agency. Sirycker’s Bay Neighborhood Council, 444
U. S, at 227-228 (quoting Kleppe, 427 U. S., at 410, n. 21).
NEPA’s procedural mandate helps “to insure a fully
informed and well-considered decision, not necessarily a
decision the judges of the Court of Appeals or this Court

4When, unlike this case, an agency denies approval of a project, the
denied applicant may ordinarily challenge the denial under the APA or
the relevant agency’s governing statute. The denied applicant may
argue, among other things, that the agency acted unreasonably in
denying approval by weighing environmental consequences too heavily
in light of the agency’s governing statute and other relevant factors, or
perhaps that the agency erred because the governing statute did not
allow the agency to weigh environmental consequences at all. NEPA
does not alter those judicial inquiries.
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would have reached had they been members of the
decisionmaking unit of the agency.” Vermont Yankee, 435
U. S., at 558.

The “role of a court in reviewing the sufficiency of an
agency’s consideration of environmental factors is a limited
one.” Id., at 555. The bedrock principle of judicial review
in NEPA cases can be stated in a word: Deference.

B

Even apart from failing to afford sufficient deference to
the Surface Transportation Board, the D. C. Circuit’s
decision was mistaken on the merits under NEPA. The
D. C. Circuit erroneously required the Board to address
environmental effects from projects that are separate in
time or place from the 88-mile railroad project at hand—
that 1is, effects from potential future projects or from
geographically separate projects. Moreover, those separate
projects fall outside the Board’s authority and would be
initiated, if at all, by third parties.

In its EIS, the Board determined that upstream oil
drilling in the Uinta Basin and downstream oil refining
along the Gulf Coast were separate from the construction
and operation of the 88-mile railroad line. The Board’s EIS
explained that the “proposed rail line and any future oil and
gas development projects are not two phases of a single
action,” but “separate, independent projects.” App. 523.
Those other projects, the Board reasoned, should not be
considered “part of the proposed action assessed in the
EIS.” Ibid. The Board concluded that its EIS need not
evaluate the possible environmental effects from separate
upstream or downstream projects.?

5 Even though not mandated by NEPA to do so, the Board did identify
some of the potential effects and marginal risks from projects separate
from the 88 miles of additional railroad track in rural Utah. See, e.g.,
App. 354-358 (forecasting the number of oil wells that could be added in
the Uinta Basin as a result of increased production spurred by the new
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The Board’s approach complied with NEPA and this
Court’s longstanding NEPA precedents. Importantly, the
textually mandated focus of NEPA is the “proposed
action”—that is, the project at hand—not other future or
geographically separate projects that may be built (or
expanded) as a result of or in the wake of the immediate
project under consideration. 42 U. S. C. §4332(2)(C) (2018);
see Aberdeen & Rockfish R. Co. v. Students Challenging
Regulatory Agency Procedures (SCRAP), 422 U. S. 289,
322-324 (1975); Kleppe, 427 U. S., at 398-402. Therefore,
when the effects of an agency action arise from a separate
project—for example, a possible future project or one that
1s geographically distinct from the project at hand—NEPA
does not require the agency to evaluate the effects of that
separate project.

To be clear, the environmental effects of the project at
issue may fall within NEPA even if those effects might
extend outside the geographical territory of the project or
might materialize later in time—for example, run-off into a
river that flows many miles from the project and affects fish
populations elsewhere, or emissions that travel downwind
and predictably pollute other areas. Those so-called
indirect effects can sometimes fall within NEPA, as the
Government explained at oral argument. See Tr. of Oral
Arg. 59-63.

But if the project at issue might lead to the construction
or increased use of a separate project—for example, a
housing development that might someday be built near a
highway—the agency need not consider the environmental
effects of that separate project. To put it in legal terms, the

railway); id., at 420—423, 539-542 (evaluating effects from increased oil
refining along the Gulf Coast). The Board should not necessarily earn
bonus points for studying more than NEPA demanded. But it should
definitely not receive a failing grade just because its 3,600-page EIS was
less thorough in analyzing the effects from other projects than the Court
of Appeals might have preferred.
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separate project breaks the chain of proximate causation
between the project at hand and the environmental effects
of the separate project. See Public Citizen, 541 U. S., at 767
(citing Metropolitan Edison, 460 U. S., at 774, and n. 7).
The effects from a separate project may be factually
foreseeable, but that does not mean that those effects are
relevant to the agency’s decisionmaking process or that it is
reasonable to hold the agency responsible for those effects.
Cf. Public Citizen, 541 U. S., at 766-767. In those
circumstances, “the causal chain is too attenuated.”
Metropolitan Edison, 460 U. S., at 774. In other words,
there is no “reasonably close causal relationship’” between
the project at hand and the environmental effects of those
other projects. Public Citizen, 541 U. S., at 767 (quoting
Metropolitan Edison, 460 U. S., at 774).

Moreover, and importantly, the Board here possesses no
regulatory authority over those separate projects. The
Board does not regulate oil drilling, oil wells, oil and gas
leases, or oil refineries. The Board approves railroad lines.
See 49 U. S. C. §§10101, 10901. Other agencies possess
authority to regulate those separate projects and their
environmental effects. As this Court stated in one of the
more important sentences in the NEPA canon, “where an
agency has no ability to prevent a certain effect due to its
limited statutory authority over the relevant actions, the
agency cannot be considered a legally relevant ‘cause’ of the
effect.” Public Citizen, 541 U. S., at 770. In other words,
agencies are not required to analyze the effects of projects
over which they do not exercise regulatory authority. For
that reason as well, there is no “reasonably close causal
relationship’” between the 88-mile railroad project at hand
and the environmental effects of the separate oil drilling
and oil refining projects. Id., at 767 (quoting Metropolitan
Edison, 460 U. S., at 774); see also Robertson, 490 U. S., at
350-353; Vermont Yankee, 435 U. S., at 550-551, 558.

To be sure, NEPA mandates that an agency “consult
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with” other agencies as appropriate. 42 U.S.C.
§4332(2)(C). But there is a vast difference between, for
example, an agency’s consulting with the Forest Service to
determine the effects of a railroad line that would pass
through a national forest and an agency’s asking another
agency to assess how 88 miles of additional track in rural
Utah would contribute to emissions or climate change along
the Gulf Coast. Indeed, “no rule of reason worthy of that
title would require an agency to prepare an EIS” addressing
effects from another project that is separate in time or place
from the project at hand—particularly when it would
require the agency to speculate about the effects of a
separate project that is outside its regulatory jurisdiction.
Public Citizen, 541 U. S., at 767-768 (citing Aberdeen &
Rockfish R. Co., 422 U. S., at 325).

In this case, the Uinta Basin Railway was the relevant
project. NEPA therefore required the Board to consider the
environmental effects of that 88-mile railroad line’s
construction and operation. To the extent that the new 88-
mile railroad line could disrupt the habitat of protected
species, or the new rail embankments could cause soil
erosion into local bodies of water, or trains on the new line
could pollute the air, NEPA dictated that the Board
evaluate those effects. And consistent with NEPA, the
Board here did comprehensively evaluate those effects,
including via consultation with other agencies. As the D. C.
Circuit itself recognized, the Board explained that
“construction and operation of the Railway” would affect
“water resources, air quality, [and] special status species
like the greater sage-grouse.” 82 F. 4th, at 1168. But
nothing in NEPA required the Board to go further and
study environmental impacts from upstream or
downstream projects separate in time or place from the 88-
mile railroad line’s construction and operation.

Under NEPA, it also bears emphasis, a mere “but for’
causal relationship is insufficient to make an agency
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responsible for a particular effect.” Public Citizen, 541
U. S,, at 767. Likewise, the fact that other projects might
foreseeably be built or expanded in the wake of the current
project does not, by itself, make the agency responsible for
addressing the environmental effects of those other
projects. The agency may draw what it reasonably
concludes is a ““manageable line”—one that encompasses
the effects of the project at hand, but not the effects of
projects separate in time or place. Ibid. (quoting
Metropolitan Edison, 460 U. S., at 774, n. 7). True, a new
airport may someday lead to a new stretch of highway; a
new pipeline to a new power plant; a new housing
development to a new subway stop. But the environmental
effects of the project at hand constitute NEPA’s textual
focus. An agency need not assess the environmental effects
of other separate projects simply because those projects
(and effects) might not materialize but for the project at
hand, or are in some sense foreseeable.

Simply stated, a court may not invoke but-for causation
or mere foreseeability to order agency analysis of the effects
of every project that might somehow or someday follow from
the current project. See Public Citizen, 541 U. S., at 767—
768; Metropolitan Edison, 460 U. S., at 774-775. NEPA
calls for the agency to focus on the environmental effects of
the project itself, not on the potential environmental effects
of future or geographically separate projects. A relatively
modest infrastructure project should not be turned into a
scapegoat for everything that ensues from upstream oil
drilling to downstream refinery emissions. As dJustice
Rehnquist underscored in Vermont Yankee, NEPA is not a
“game” where project objectors can engage in “unjustified
obstructionism”—here, for example, by raising a slew of
remote effects that they think “ ‘ought to be’ considered.”
435 U. S., at 553—-554.

To be sure, in certain circumstances, other projects may
be interrelated and close in time and place to the project at
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hand—a residential development next door to and built at
the same time as a ski resort, for example. See, e.g.,
Robertson, 490 U. S., at 338-340. The question then is
whether that is a single project within the authority of the
agency in question. There may be a gray area in defining
the project at hand. Even in those circumstances, however,
a court’s review still must remain deferential, as we
explained in Part II-A above. In other words, even if the
reviewing court in such a case might think that NEPA
would support drawing a different line, a court should defer
to an agency so long as the agency drew a reasonable and
“ ‘manageable line.” ” Public Citizen, 541 U. S., at 767
(quoting Metropolitan Edison, 460 U. S., at 774, n. 7). All
of that is to again underscore that a difference may exist
between what an agency should do as a matter of good
policy and best practices under NEPA, and what a
reviewing court may subsequently order an agency to do
under NEPA.

In this case, in any event, the NEPA question is not close.
The Board did not need to evaluate potential environmental
impacts of the separate upstream and downstream projects.
As to other projects upstream, the EIS rightly explained
that the environmental consequences of future oil drilling
in the Basin are distinct from construction and operation of
the railroad line. App. 525-527. As for other projects
downstream, the Board likewise correctly explained that
any environmental effects from highly regulated oil
refineries along the Gulf Coast are well outside the scope of
the 88-mile railroad project in rural Utah. Id., at 420—423,
539-542.6

6 In addition, inherent in Board approval of railroad lines is the
understanding that any new freight railroad may transport different
kinds of cargo over an approved line—from corn to cars to coal and the
like. See Brief for Association of American Railroads as Amicus Curiae
2, 8-9. As common carriers, railroads subject to the Board’s jurisdiction
are required to provide “transportation or service on reasonable request”



Cite as: 605 U. S. (2025) 21

Opinion of the Court

An agency may decline to evaluate environmental effects
from separate projects upstream or downstream from the
project at issue. Public Citizen, 541 U. S., at 770. Here, the
Board’s EIS concluded that the “proposed rail line and any
future oil and gas development projects are not two phases
of a single action,” but “separate, independent projects.”
App. 523. So the Board concluded that they need not be
considered “part of the proposed action assessed in the
EIS.” Ibid. Absolutely correct.

* * *

In deciding cases involving the American economy, courts
should strive, where possible, for clarity and predictability.
Some courts’ NEPA decisions have fallen short of that
objective. The proper judicial approach for NEPA cases is
straightforward: Courts should review an agency’s EIS to
check that it addresses the environmental effects of the
project at hand. The EIS need not address the effects of
separate projects. In conducting that review, courts should
afford substantial deference to the agency as to the scope
and contents of the EIS.

Plaintiffs’ policy objections to this 88-mile Utah railroad
may or may not be persuasive. But neither “the language
nor the history of NEPA suggests that it was intended to
give citizens a general opportunity to air their policy
objections to proposed federal actions. The political process,
and not NEPA, provides the appropriate forum in which to
air policy disagreements.” Metropolitan Edison, 460 U. S.,

to any person or commodity. 49 U. S. C. §§11101(a), 10102(9). Railroad
lines approved by the Board cannot decline to provide “common carrier”
transport based on the product or commodity to be carried. §11101(a).
For that additional reason, the EIS here correctly explained that the
Board was “not required to analyze impacts related to the destinations
or end uses of any such products or commodities” transported by the 88-
mile railroad line, including Uinta Basin crude oil. App. 422; see
Department of Transportation v. Public Citizen, 541 U. S. 752, 766770
(2004).
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at 777. Citizens may not enlist the federal courts, “under
the guise of judicial review” of agency compliance with
NEPA, to delay or block agency projects based on the
environmental effects of other projects separate from the
project at hand. Vermont Yankee, 435 U. S., at 558.

We reverse the judgment of the Court of Appeals and
remand the case for further proceedings consistent with
this opinion.

1t is so ordered.

JUSTICE GORSUCH took no part in the consideration or
decision of this case.



Cite as: 605 U. S. (2025) 1

SOTOMAYOR, dJ., concurring in judgment

SUPREME COURT OF THE UNITED STATES

No. 23-975

SEVEN COUNTY INFRASTRUCTURE COALITION,
ET AL., PETITIONERS v. EAGLE COUNTY,
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[May 29, 2025]

JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN and
JUSTICE JACKSON join, concurring in the judgment.

The National Environmental Policy Act improves agency
decisionmaking by requiring agencies to consider environ-
mental impacts for which their decisions would be respon-
sible. I agree with the Court that the Surface Transporta-
tion Board would not be responsible for the harms caused
by the oil industry, even though the railway it approved
would deliver oil to refineries and spur drilling in the Uinta
Basin. I reach that conclusion because, under its organic
statute, the Board had no authority to reject petitioners’ ap-
plication on account of the harms third parties would cause
with products transported on the proposed railway. The
majority takes a different path, unnecessarily grounding its
analysis largely in matters of policy. Accordingly, I write
separately to explain why the result in this case follows in-
exorably from our precedent.

I
A

The Uinta Basin spans thousands of square miles across
northwestern Utah and Colorado. Bookended by the Uinta
Mountains in the north and the Roan Cliffs in the south,
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the Basin is hard to access and has few residents. The Ba-
sin, however, contains “extensive deposits of valuable min-
erals,”” including large reserves of “waxy crude,” a form of
petroleum known for its thick consistency at ambient tem-
peratures. 82 F. 4th 1152, 1165-1166 (CADC 2023). For

over a decade, oil producers have transported this oil out of
the Basin in heated tanker trucks, to be sold to refineries in
Utah and beyond.

Petitioners, the Seven County Infrastructure Coalition
and the Uinta Basin Railway, LLC, plan to build a railway
connecting the Uinta Basin with the Union Pacific Railroad
Company station in Kyune, Utah, and from there to the na-
tional rail network. As the Coalition recognizes, “the Rail-
way’s predominant and expected primary purpose would
be” to enable Basin oil producers to transport, with greater
ease and in greater quantities, waxy crude to refineries in
the Gulf Coast. Ibid. Nearly all the waxy crude transported
by train out of the Uinta Basin would continue its travels
over the Union Pacific track from Kyune to Denver, which
runs through Eagle County, Colorado, and closely abuts the
Colorado River.

B

No person may “construct an additional railroad line” or
“provide transportation over . .. an extended or additional
railroad line” without a certificate of approval from the Sur-
face Transportation Board. 49 U. S. C. §10901(a). Appli-
cants can file a formal application for such a certificate,
§10901(c), or they can seek approval through an abbrevi-
ated exemption process, §10502(a). In either case, the Act
expresses a clear presumption in favor of approving rail-
ways. See ibid. (exemptions must be granted “to the maxi-
mum extent” consistent with law); §10901(c) (the Board
“shall” issue a certificate “unless” inconsistent with public
convenience and necessity).

In May 2020, petitioners requested permission to build
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the Railway by way of the exemption procedure. Because
the proposed railway constitutes a “major Federal action
significantly affecting” the environment, the National En-
vironmental Policy Act (NEPA) required the Board to pre-
pare a “detailed” statement addressing its environmental
impacts. 42 U. S. C. §4332(C). The Board conditionally ap-
proved petitioners’ request based on the Railway’s “ ‘trans-
portation merits,” but it deferred a final decision pending
the results of its environmental review. Surface Transpor-
tation Board, Office of Environmental Analysis, Uinta Ba-
sin Railway Final Environmental Impact Statement S—2,
n. 2 (Aug. 2021) (Final EIS).

After soliciting public comment, the Board completed its
environmental impact statement on August 6, 2021.1 App.
to Pet. for Cert. 76a. The statement recognized that “be-
tween 3.68 and 10.52 trains” would travel daily on the pro-
posed new railway, which would be used “primarily to
transport crude oil from the Basin to markets across the
United States.” Final EIS 1-4. Consistent with its obliga-
tions under NEPA, the Board discussed the comparative
environmental merits of alternative railway routes as well
as the environmental consequences common to all alterna-
tives. Among other things, the Board analyzed the Rail-
way’s likely impact on the Basin’s natural environment and
the impacts increased freight traffic from the Railway
would have on the existing Union Pacific line running
through Eagle County.

Of particular relevance here, the Board recognized that
“[r]efiners would refine the crude oil transported by the pro-
posed rail line into various fuels,” which in turn would be

1The final statement consisted of a 600-page report accompanied by
supporting appendixes and responses to the public comments. See
www.uintabasinrailwayeis.com (Board-created website containing the
complete EIS and all related documentation); cf. ante, at 2, 4, 15, n. 5, 22
(asserting that the EIS spanned more than 3,600 pages of analysis).
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combusted, causing an increase in greenhouse-gas emis-
sions. Id., at 3.15-35. Depending on market conditions, the
Board estimated that increased oil production made possi-
ble by the Railway would cause greenhouse-gas emissions
equivalent to between 0.04 and 0.1 percent of the global to-
tal. Id., at 3.15-36. (By way of comparison, Sweden and
Ireland are each responsible for about 0.1 percent of global
emissions.2?) Although the Board recognized the “massive
deleterious impacts” of climate change, it explained that it
was “not required to analyze impacts related to the destina-
tions or end uses of ” products transported on proposed rail
lines. Ibid. After all, the Board explained, “railroads have
a common carrier obligation to carry all commodities, in-
cluding hazardous materials, upon reasonable request,”
meaning the Board cannot control the products “trans-
ported on the proposed rail line.” Ibid. (citing 49 U. S. C.
§11101 and Riffin v. STB, 733 F. 3d 340, 345-347 (CADC
2013)). For that reason, the Board did not consider in fur-
ther detail the effects of increased drilling for oil in the Ba-
sin, or increased refining of oil in the Gulf Coast.

After completing this analysis, the Board issued a deci-
sion approving the railway. With respect to the anticipated
increase in oil production, the Board again concluded that
it had “no authority or jurisdiction over development of oil
and gas in the Basin nor any authority to control or miti-
gate the impacts of any such development.” App. to Pet. for
Cert. 108a. Board member Oberman dissented. In his
view, the Board did have “the power to deny construction
approval based on weighing all of the environmental im-
pacts that will arise from oil and gas development in the
Basin,” particularly because the Railway’s “ ‘entire pur-

999

pose” would be to stimulate such production. Id., at 124a.

2 See European Commission, Emissions Database for Global Atmos-
pheric Research Report 2024 (last accessed May 7, 2025), https:/
edgar.jrc.ec.europa.eu/report_2024#emissions_table.
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C

Several environmental groups filed a petition for review
of the Board’s decision to approve the railway, arguing prin-
cipally that the Board should have further considered the
consequences of increased oil drilling and refining that the
Railway’s construction would enable. Eagle County sepa-
rately petitioned for review of the Board’s decision, alleging
that the Board’s environmental analysis was deficient be-
cause it ignored or underestimated the Railway’s impacts,
through increased rail traffic, on the County and the nearby
Colorado River. Petitioners intervened in support of the
Board’s decision.

The D. C. Circuit rejected several claims no longer at is-
sue here, but it sided with the challengers on others. With
regard to the environmental respondents’ challenge, the
court held that the Board should have more carefully con-
sidered the deleterious environmental effects of increased
oil production made possible by the Railway’s construction.
82 F. 4th, at 1180. Among other things, the court explained,
the Board should have “estimate[d] the emissions or other
environmental impacts” of oil refining as localized for the
“specific regions that will receive the oil based on expected
train traffic.” Id., at 1179. The court rejected the Board’s
argument “that it lacks authority to prevent, control, or
mitigate those developments.” Id., at 1180. Instead, in the
D. C. Circuit’s view, the Board’s statutory obligation to con-
sider whether the Railway would serve the “public conven-
ience and necessity” encompassed “reasonably foreseeable
environmental harms,” including those resulting from the
increase in oil production on the Gulf Coast. Ibid.

Moving to the County’s claims, the D. C. Circuit agreed
the Board’s analysis of the Railway’s effect on the Union
Pacific track and the Colorado River contained serious, un-
explained errors and omissions. The court further con-
cluded that the Board had failed to comply with several
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other statutory requirements unrelated to NEPA. Accord-
ingly, the D. C. Circuit vacated the Board’s decision and re-
manded it to the agency for further proceedings.

Petitioners asked this Court to review only one part of the
D. C. Circuit’s decision: whether NEPA required the Board
to study the environmental impacts of oil wells and refiner-
ies that lie outside the Board’s regulatory authority. Pet.
for Cert. 1. This Court granted review to decide that ques-
tion.

II
A

NEPA requires agencies to prepare and publish a “de-
tailed statement” reviewing the environmental impact of
any major federal action. 42 U. S. C. §4332. That “action-
forcing” requirement serves dual purposes, ensuring both
that an agency considers a project’s environmental conse-
quences before deciding whether to approve it, and render-
ing the agency publicly accountable for environmental
harms it decides to tolerate. See Robertson v. Methow Val-
ley Citizens Council, 490 U. S. 332, 349-350 (1989). The
point, as this Court has recognized, is not merely that an
agency produce a report but “that environmental concerns
be integrated into the very process of decision-making.” An-
drus v. Sierra Club, 442 U. S. 347, 350 (1979); see also
Kleppe v. Sierra Club, 427 U. S. 390, 409—-410 (1976); Rob-
ertson, 490 U. S., at 350. In that way, NEPA’s procedural
requirements advance Congress’s aim that the Federal
Government “use all practicable means [to ensure] that the
Nation may . .. fulfill the responsibilities of each generation
as trustee of the environment for succeeding generations.”
§4331(b)(1).

Because NEPA’s central aim is to improve agency deci-
sionmaking, an agency need not consider every conceivable
environmental consequence of a proposed federal action.
Rather, agencies need only analyze environmental impacts
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for which their decision would be (at least in part) “respon-
sible,” a requirement akin to “the familiar doctrine of prox-
imate cause from tort law.” Metropolitan Edison Co. v. Peo-
ple Against Nuclear Energy, 460 U. S. 766, 774, and n. 7
(1983). An agency is not responsible for environmental im-
pacts it could not lawfully have acted to avoid, either
through mitigation or by disapproving the federal action.
See Department of Transportation v. Public Citizen, 541
U. S. 752, 770 (2004). Nor is an agency responsible for im-
pacts that, though technically avoidable, are so causally at-
tenuated from or ancillary to the agency’s statutorily as-
signed tasks that it could not reasonably have been
expected to consider them as part of its decisionmaking pro-
cess. Metropolitan Edison, 460 U. S., at 774. Together
these limitations serve to keep the scope of the agency’s re-
view targeted to environmental impacts it is well positioned
to address.

Precedent makes these abstract principles concrete. In
Public Citizen, this Court evaluated the Federal Motor Car-
rier Safety Administration’s environmental analysis of reg-
ulations establishing an application process for Mexican
motor carriers who wanted to operate in the United States.
541 U. S., at 7568-763. The application system itself had
only minimal environmental impacts (related to antici-
pated roadside inspections of the Mexican trucks and
buses). Yet the agency developed it at the direction of the
President, who had decided to lift a long-running morato-
rium on Mexican carriers’ operation in the United States
following the system’s completion. Id., at 760. Thus, prom-
ulgation of the agency’s regulations would enable a sub-
stantial influx of new trucking, which in turn would have
major environmental implications.

This Court concluded that, though the agency’s regula-
tions would be a “but-for” cause of the new trucking, it did
not need to consider the related environmental impacts be-
cause it had “no authority to prevent” them. Id., at 766—



8 SEVEN COUNTY INFRASTRUCTURE COALITION v.
EAGLE COUNTY

SOTOMAYOR, J., concurring in judgment

767. After all, the decision to lift the moratorium had been
the President’s, not the agency’s, and the agency could not
lawfully refuse to issue its regulations in order to block the
President’s decision. Id., at 761. The agency had no means
to prevent, and thus was not responsible for, the conse-
quences of lifting the moratorium. Hence NEPA did not re-
quire it to analyze those consequences.

The Court’s decision in Metropolitan Edison illustrates
the companion principle: Some environmental impacts are
connected to an agency action by way of so “attenuated” a
causal chain that the agency may reasonably dismiss them
as ancillary to its decision. 460 U. S., at 774. In Metropol-
itan Edison, the Court considered whether the Nuclear
Regulatory Commission had to analyze not only the risk
that a proposed nuclear plant would cause an accident, but
also the psychological concern nearby residents might ex-
perience when they learned about that risk. Ibid. Although
the psychological concern would be “caused by” the nuclear
plant, the Court held that NEPA did not require the agency
to consider it. Id., at 774-775. That makes sense: Prevent-
ing nuclear accidents is a core element of the Commission’s
statutory task; preventing psychological distress is not. See
id., at 776 (noting that “psychiatric expertise” is “not other-
wise relevant to [the agency’s] congressionally assigned
functions”). Because the agency could reasonably disregard
psychological distress in deciding whether to approve a
power plant, it could disregard that risk in its environmen-
tal analysis as well.

As these cases show, the dual limitations on an agency’s
duty to consider information under NEPA yield a “rule of
reason,” which ensures that agencies determine whether
and to what extent to prepare an EIS based on the useful-
ness of any new potential information to the decisionmak-
ing process.” Public Citizen, 541 U. S., at 767 (quoting
Marsh v. Oregon Natural Resources Council, 490 U. S. 360,
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373-374 (1989)). NEPA requires consideration of environ-
mental impacts only if such consideration would result in
information on which the agency could act.

B

Consistent with these principles, judicial review of an
agency’s environmental impact statement involves a two-
step analysis. First, courts must consider the grounds on
which an agency may rely under its organic statute to mod-
ify (by mitigation) or reject a proposed federal action. If the
organic statute precludes consideration of a particular is-
sue, the agency may set it aside for purposes of its NEPA
review as well. That is the rule of Public Citizen.?

Second, if an agency decided not to review an environ-
mental impact because (in its judgment) the impact was too
causally attenuated from the question at hand, courts must
ask whether the agency “acted arbitrarily” in doing so.
Kleppe, 427 U. S., at 412. That deferential standard of re-
view is appropriate here, as it is across substantive areas of
administrative law, because “[a]gencies . . . have ‘unique ex-
pertise,” often of a scientific or technical nature, relevant to
applying a regulation ‘to complex or changing circum-
stances.” Kisor v. Wilkie, 588 U. S. 558, 571 (2019) (plural-
ity opinion). Thus, as the majority points out, agencies of-
ten are “better equipped to assess what facts are relevant
to thelir] . . . own decision than a court is.” Ante, at 10; cf.
Loper Bright Enterprises v. Raimondo, 603 U. S. 369, 456
(2024) (KAGAN, J., dissenting) (“[A]gencies often know
things about a statute’s subject matter that courts could not
hope to0”).4

31t follows from this rule that the proper scope of an agency’s NEPA
review depends in part on the nature of the agency’s statutory authority.
The greater an agency’s authority to consider and prevent environmental
impacts in its decisionmaking process, the greater its duty under NEPA
to consider those impacts, and vice versa.

410f course, that point applies equally when an agency decides that an
environmental impact is relevant to its decision.
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This case provides no occasion to consider the second step
because the question presented is resolved at the first. The
Board twice decided it lacked authority to reject railway ap-
plications on account of the ways in which third parties
would use the products “transported on the proposed rail
line.” Final EIS 3.15-36; App. to Pet. for Cert. 108a (“Here,
the Board has no authority or jurisdiction over development
of o1l and gas in the Basin nor any authority to control or
mitigate the impacts of any such development”). Each time,
the agency cited Public Citizen to justify its decision not to
analyze further the environmental effects of oil drilling and
refining made possible by the Railway. See Final EIS 3.15—
36; App. to Pet. for Cert. 108a.

Review of the Board’s organic statute, the Interstate
Commerce Commission Termination Act, confirms the
Board’s understanding of the scope of its review. “As com-
mon carriers, railroads subject to the Board’s jurisdiction
are required to provide ‘transportation or service on reason-
able request’ to any person or commodity.” Ante, at 20, n. 6
(quoting 49 U. S. C. §11101(a)). In addition, the Act con-
tains a clear presumption in favor of approving new rail-
ways. See supra, at 3. And of the 15 statutory policies the
Board must consider in the exemption process, not one con-
cerns the anticipated use of commodities that will be trans-
ported on the proposed railway. See §§10101(1)—(15). Un-
like the Board, meanwhile, other entities do have authority
“to approve oil and gas development projects” and to regu-
late the effects of refining. See Brief for Federal Respond-
ents 19. All this suggests, as the Board concluded, that the
Board could not have rejected petitioners’ application in or-
der to prevent the harmful effects of oil drilling and refin-
ing.> Short of rejecting the Railway entirely, moreover, the

5The D. C. Circuit came to the opposite conclusion because it viewed
the Board’s authority to license railroad construction based on the “‘pub-
lic convenience and necessity’ ” as encompassing the effects of oil drilling
and refining enabled by the Railway. 82 F. 4th 1152, 1180 (2023). That
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common carrier mandate prevented the Board from miti-
gating, by limiting the transport of crude oil, the Railway’s
spurring of the oil industry. See §11101(a).

The environmental respondents concede that the Board
correctly understood the scope of its decisionmaking au-
thority. See Tr. of Oral Arg. 84-85. Instead, they argue
that the Board should have analyzed even environmental
impacts it could not lawfully prevent. Yet Public Citizen
squarely forecloses that position. See supra, at 9-10. Even
a foreseeable environmental effect is outside of NEPA’s
scope if the agency could not lawfully decide to modify or
reject the proposed action on account of it. NEPA thus did
not require the Board to consider the effects of oil drilling
and refining.

* * *

Under NEPA, agencies must consider the environmental
impacts for which their decisions would be responsible.
Here, the Board correctly determined it would not be re-
sponsible for the consequences of oil production upstream
or downstream from the Railway because it could not law-
fully consider those consequences as part of the approval
process. For that reason, I concur in the Court’s judgment
reversing the D. C. Circuit’s holding requiring the Board to
consider in further detail harms caused by the oil industry.

phrase, however, must be read “with a view to [its] place in the overall
statutory scheme.” Davis v. Michigan Dept. of Treasury, 489 U. S. 803,
809 (1989). Here, the Board’s organic statute contains clear indicators,
most significantly the common carrier mandate, that the Board’s author-
ity does not extend so far.



(Slip Opinion) OCTOBER TERM, 2024 1

Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

TRUMP, PRESIDENT OF THE UNITED STATES, ET AL.
v. CASA, INC.,, ET AL.

ON APPLICATION FOR PARTIAL STAY
No. 24A884. Argued May 15, 2025—Decided June 27, 2025*

Plaintiffs (respondents here)—individuals, organizations, and States—
filed three separate suits to enjoin the implementation and enforce-
ment of President Trump’s Executive Order No. 14160. See Protecting
the Meaning and Value of American Citizenship, 90 Fed. Reg. 8449.
The Executive Order identifies circumstances in which a person born
in the United States is not “subject to the jurisdiction thereof” and is
thus not recognized as an American citizen. The plaintiffs allege that
the Executive Order violates the Fourteenth Amendment’s Citizenship
Clause, §1, and §201 of the Nationality Act of 1940. In each case, the
District Court entered a “universal injunction”—an injunction barring
executive officials from applying the Executive Order to anyone, not
just the plaintiffs. And in each case, the Court of Appeals denied the
Government’s request to stay the sweeping relief. The Government
argues that the District Courts lacked equitable authority to impose
universal relief and has filed three nearly identical emergency appli-
cations seeking partial stays to limit the preliminary injunctions to the
plaintiffs in each case. The applications do not raise—and thus the
Court does not address—the question whether the Executive Order vi-
olates the Citizenship Clause or Nationality Act. Instead, the issue
the Court decides is whether, under the Judiciary Act of 1789, federal
courts have equitable authority to issue universal injunctions.

*Together with No. 24A885, Trump, President of the United States,
et al. v. Washington et al., and No. 24A886, Trump, President of the
United States, et al. v. New Jersey et al., also on applications for partial
stays.
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Held: Universal injunctions likely exceed the equitable authority that
Congress has given to federal courts. The Court grants the Govern-
ment’s applications for a partial stay of the injunctions entered below,
but only to the extent that the injunctions are broader than necessary
to provide complete relief to each plaintiff with standing to sue. Pp. 4—
26.

(a) The issue raised by these applications—whether Congress has
granted federal courts authority to universally enjoin the enforcement
of an executive order—plainly warrants this Court’s review. On mul-
tiple occasions, and across administrations, the Solicitor General has
asked the Court to consider the propriety of this expansive remedy. As
the number of universal injunctions has increased over the years, so
too has the importance of the issue. Pp. 4-5.

(b) The Government is likely to succeed on the merits of its claim
that the District Courts lacked authority to issue universal injunc-
tions. See Nken v. Holder, 556 U. S. 418, 434 (holding that for a stay
application to be granted, the applicant must make a strong showing
of likelihood of success on the merits). The issuance of a universal in-
junction can be justified only as an exercise of equitable authority, yet
Congress has granted federal courts no such power. The Judiciary Act
of 1789 endowed federal courts with jurisdiction over “all suits . . . in
equity,” §11, 1 Stat. 78, and still today, this statute “is what authorizes
the federal courts to issue equitable remedies,” S. Bray & E. Sherwin,
Remedies 442. This Court has held that the statutory grant encom-
passes only those sorts of equitable remedies “traditionally accorded
by courts of equity” at our country’s inception. Grupo Mexicano de De-
sarrollo, S. A. v. Alliance Bond Fund, Inc., 527 U. S. 308, 319.

Universal injunctions are not sufficiently “analogous” to any relief
available in the court of equity in England at the time of the founding.
Grupo Mexicano, 527 U. S., at 318-319. Equity offered a mechanism
for the Crown “to secure justice where it would not be secured by the
ordinary and existing processes of law.” G. Adams, The Origin of Eng-
lish Equity, 16 Colum. L. Rev. 87, 91. This “judicial prerogative of the
King” thus extended to “those causes which the ordinary judges were
incapable of determining.” 1 J. Pomeroy, Equity Jurisprudence §31,
p. 27. Eventually, the Crown instituted the “practice of delegating the
cases” that “came before” the judicial prerogative “to the chancellor for
his sole decision.” Id., §34, at 28. The “general rule in Equity [was]
that all persons materially interested [in the suit] [were] to be made
parties to it.” J. Story, Commentaries on Equity Pleadings §72, p. 74
(Story). Injunctions were no exception; there were “sometimes suits to
restrain the actions of particular officers against particular plaintiffs.”
S. Bray, Multiple Chancellors: Reforming the National Injunction, 131
Harv. L. Rev. 417, 425 (Bray, Multiple Chancellors). Of importance
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here, suits in equity were brought by and against individual parties,
and the Chancellor’s remedies were generally party specific. See Ive-
son v. Harris, 7 Ves. 251, 257, 32 Eng. Rep. 102, 104 (“[Y]ou cannot
have an injunction except against a party to the suit”). In sum, under
longstanding equity practice in England, there was no remedy “re-
motely like a national injunction.” Bray, Multiple Chancellors 425.

Nor did founding-era courts of equity in the United States chart a
different course. If anything, the approach traditionally taken by fed-
eral courts cuts against the existence of such a sweeping remedy. Con-
sider Scott v. Donald, where the plaintiff successfully challenged the
constitutionality of a law on which state officials had relied to confis-
cate alcohol that the plaintiff kept for personal use. See 165 U. S. 107,
109 (statement of case); id., at 111-112 (opinion of the Court). Alt-
hough the plaintiff sought an injunction barring enforcement of the
law against both himself and anyone “whose rights [were]| infringed
and threatened” by it, the Court permitted only relief benefitting the
named plaintiff. Id., at 115-117. In the ensuing decades, the Court
consistently rebuffed requests for relief that extended beyond the par-
ties. See, e.g., Perkins v. Lukens Steel Co., 310 U. S. 113, 123; Froth-
ingham v. Mellon, decided with Massachusetts v. Mellon, 262 U. S.
447, 487—-489.

The Court’s early refusals to grant relief to nonparties are consistent
with the party-specific principles that permeate the Court’s under-
standing of equity. “[N]either declaratory nor injunctive relief,” the
Court has said, “can directly interfere with enforcement of contested
statutes or ordinances except with respect to the particular federal
plaintiffs.” Doran v. Salem Inn, Inc., 422 U. S. 922, 931. In fact, uni-
versal injunctions were conspicuously nonexistent for most of the Na-
tion’s history. Their absence from 18th and 19th century equity prac-
tice settles the question of judicial authority.

While “equity is flexible,” Grupo Mexicano, 527 U. S., at 322, the
Court’s precedent emphasizes that its “flexibility is confined within the
broad boundaries of traditional equitable relief.” Ibid. Because the
universal injunction lacks a historical pedigree, it falls outside the
bounds of a federal court’s equitable authority under the Judiciary Act.
Pp. 5-11.

(c) Respondents’ counterarguments are unavailing. Pp. 11-21.

(1) In an effort to satisfy Grupo Mexicano’s historical test, re-
spondents claim that universal injunctions are the modern equivalent
of the decree resulting from a “bill of peace”—a form of group litigation
in the Court of Chancery. Respondents contend that the existence of
this historic equitable device means that federal courts have the equi-
table authority to issue universal injunctions under the Judiciary Act.
The analogy, however, does not work. True, “bills of peace allowed
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[courts of equity] to adjudicate the rights of members of dispersed
groups without formally joining them to a lawsuit through the usual
procedures.” Arizona v. Biden, 40 F. 4th 375, 397 (Sutton, C. dJ., con-
curring). Unlike universal injunctions, however, which reach anyone
affected by executive or legislative action, bills of peace involved a
“group [that] was small and cohesive.” Bray, Multiple Chancellors
426. And unlike universal injunctions, which bind only the parties to
the suit, decrees resulting from a bill of peace “would bind all members
of the group, whether they were present in the action or not.” 7A C.
Wright, A. Miller, & M. Kane, Federal Practice and Procedure §1751,
at 10.

The bill of peace lives in modern form, but not as the universal in-
junction. It is instead analogous to the modern class action—which, in
federal court, is governed by Rule 23 of the Federal Rules of Civil Pro-
cedure. See ibid. Rule 23 requires numerosity (such that joinder is
impracticable), common questions of law or fact, typicality, and repre-
sentative parties who adequately protect the interests of the class.
Fed. Rule Civ. Proc. 23(a). The requirements for a bill of peace were
virtually identical. See 7A Wright, Federal Practice and Procedure
§1751, at 10 and n. 4. By forging a shortcut to relief that benefits par-
ties and nonparties alike, universal injunctions impermissibly circum-
vent Rule 23’s procedural protections. Pp. 12-15.

(2) Respondents contend that universal injunctions—or at least
these universal injunctions—are simply an application of the principle
that a court of equity may fashion a remedy that awards complete re-
lief. But “complete relief” is not synonymous with “universal relief.”
It is a narrower concept, long embraced in the equitable tradition, that
allows courts to “administer complete relief between the parties.” Kin-
ney-Coastal Oil Co. v. Kieffer, 277 U. S. 488, 507 (emphasis added). To
be sure, party-specific injunctions sometimes “advantagle] nonpar-
ties,” Trump v. Hawaii, 585 U. S 667, 717 (THOMAS, J., concurring),
but they do so only incidentally.

Here, prohibiting enforcement of the Executive Order against the
child of an individual pregnant plaintiff will give that plaintiff com-
plete relief: Her child will not be denied citizenship. And extending
the injunction to cover everyone similarly situated would not render
her relief any more complete. So the individual and associational re-
spondents are wrong to characterize the universal injunction as simply
an application of the complete-relief principle. The inquiry is more
complicated for the state respondents, because the relevant injunction
does not purport to directly benefit nonparties. Instead, the District
Court for the District of Massachusetts decided that a universal in-
junction was necessary to provide the States themselves complete re-
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lief. As the States see it, their harms—financial injuries and the ad-
ministrative burdens flowing from citizen-dependent benefits pro-
grams—cannot be remedied without a blanket ban on the enforcement
of the Executive Order. Children often move across state lines or are
born outside their parents’ State of residence. Given the cross-border
flow, the States say, a “patchwork injunction” would prove unworkable
for the provision of certain federally funded benefits. The Government
retorts that even if the injunction is designed to benefit only the States,
it is “more burdensome than necessary to redress” their asserted
harms, see Califano v. Yamasaki, 442 U. S. 682, 702, and that nar-
rower relief is appropriate. The Court declines to take up these argu-
ments in the first instance. The lower courts should determine
whether a narrower injunction is appropriate, so we leave it to them
to consider these and any related arguments. Pp. 15-19.

(3) Respondents defend universal injunctions as a matter of pol-
icy; the Government advances policy arguments running the other
way. As with most questions of law, the policy pros and cons are beside
the point. Under the Court’s well-established precedent, see Grupo
Mexicano, 527 U. S., at 319, because universal injunctions lack a
founding-era forebear, federal courts lack authority to issue them. Pp.
19-21.

(d) To obtain interim relief, the Government must show that it is
likely to suffer irreparable harm absent a stay. Nken, 556 U. S., at
434-435. When a federal court enters a universal injunction against
the Government, it “improper[ly] intru[des]” on “a coordinate branch
of the Government” and prevents the Government from enforcing its
policies against nonparties. INS v. Legalization Assistance Project of
Los Angeles County Federation of Labor, 510 U. S. 1301, 1306 (O’Con-
nor, J., in chambers); see also Maryland v. King, 567 U. S. 1301, 1303
(ROBERTS, C. dJ., in chambers) (“ ‘[Alny time a State is enjoined by a
court from effectuating statutes enacted by representatives of its peo-
ple, it suffers a form of irreparable injury’ ” (alteration in original)).
The Court’s practice also demonstrates that an applicant need not
show it will prevail on the underlying merits when it seeks a stay on a
threshold issue. See, e.g., Gutierrez v. Saenz, 603 U. S. _; OPM v.
AFGE, 604 U. S. __. The Government here is likely to suffer irrepa-
rable harm from the District Courts’ entry of injunctions that likely
exceed the authority conferred by the Judiciary Act. And the balance
of equities does not counsel against awarding the Government interim
relief: A partial stay will cause no harm to respondents because they
will remain protected by the preliminary injunctions to the extent nec-
essary and appropriate to afford them complete relief. Pp. 24-26.

(e) When a court concludes that the Executive Branch has acted un-
lawfully, the answer is not for the court to exceed its power, too. The
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Government’s applications for partial stays of the preliminary injunc-
tions are granted, but only to the extent that the injunctions are
broader than necessary to provide complete relief to each plaintiff with
standing to sue. P. 26.

Applications for partial stays granted.

BARRETT, J., delivered the opinion of the Court, in which ROBERTS,
C.d., and THOMAS, ALITO, GORSUCH, and KAVANAUGH, JdJ., joined.
THOMAS, J., filed a concurring opinion, in which GORSUCH, dJ., joined.
ALITO, J., filed a concurring opinion, in which THOMAS, J., joined. Ka-
VANAUGH, J., filed a concurring opinion. SOTOMAYOR, J., filed a dissent-
ing opinion, in which KAGAN and JACKSON, Jd., joined. JACKSON, J., filed
a dissenting opinion.
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JUSTICE BARRETT delivered the opinion of the Court.

The United States has filed three emergency applications
challenging the scope of a federal court’s authority to enjoin
Government officials from enforcing an executive order.
Traditionally, courts issued injunctions prohibiting execu-
tive officials from enforcing a challenged law or policy only
against the plaintiffs in the lawsuit. The injunctions before
us today reflect a more recent development: district courts
asserting the power to prohibit enforcement of a law or pol-
icy against anyone. These injunctions—known as “univer-
sal injunctions”—likely exceed the equitable authority that
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Congress has granted to federal courts.! We therefore grant
the Government’s applications to partially stay the injunc-
tions entered below.

I

The applications before us concern three overlapping,
universal preliminary injunctions entered by three differ-
ent District Courts. See 763 F. Supp. 3d 723 (Md. 2025),
appeal pending, No. 25-1153 (CA4); 765 F. Supp. 3d 1142
(WD Wash. 2025), appeal pending, No. 25-807 (CA9); Doe
v. Trump, 766 F. Supp. 3d 266 (Mass. 2025), appeal pend-
ing, No. 25-1170 (CA1). The plaintiffs—individuals, organ-
izations, and States—sought to enjoin the implementation
and enforcement of President Trump’s Executive Order No.
14160.2 See Protecting the Meaning and Value of American
Citizenship, 90 Fed. Reg. 8449 (2025). The Executive Order
identifies circumstances in which a person born in the
United States is not “subject to the jurisdiction thereof” and

1 Such injunctions are sometimes called “nationwide injunctions,” re-
flecting their use by a single district court to bar the enforcement of a
law anywhere in the Nation. But the term “universal” better captures
how these injunctions work. Even a traditional, parties-only injunction
can apply beyond the jurisdiction of the issuing court. Steele v. Bulova
Watch Co., 344 U. S. 280, 289 (1952) (When “exercising its equity pow-
ers,” a district court “may command persons properly before it to cease
or perform acts outside its territorial jurisdiction”). The difference be-
tween a traditional injunction and a universal injunction is not so much
where it applies, but whom it protects: A universal injunction prohibits
the Government from enforcing the law against anyone, anywhere. H.
Wasserman, “Nationwide” Injunctions Are Really “Universal” Injunc-
tions and They Are Never Appropriate, 22 Lewis & Clark L. Rev. 335,
338 (2018).

2The Government does not dispute—nor could it—that the individual
plaintiffs have standing to sue. But it argues that the States lack third-
party standing because their claims rest exclusively on the rights of in-
dividuals. Application for Partial Stay of Injunction in No. 24A884,
pp. 28-32. It also challenges the District Courts’ authority to grant relief
to the organizations’ members who are not identified in the complaints.
See id., at 22. We do not address these arguments.
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1s thus not recognized as an American citizen. See ibid.
Specifically, it sets forth the “policy of the United States” to

no longer issue or accept documentation of citizenship in
two scenarios: “(1) when [a] person’s mother was unlawfully

present in the United States and the person’s father was
not a United States citizen or lawful permanent resident at
the time of said person’s birth, or (2) when [a] person’s
mother’s presence in the United States was lawful but tem-
porary, and the person’s father was not a United States cit-
izen or lawful permanent resident at the time of said per-
son’s birth.” Ibid. The Executive Order also provides for a
30-day ramp-up period. During that time, the order directs
executive agencies to develop and issue public guidance re-
garding the order’s implementation. See id., at 8449-8450.
The plaintiffs filed suit, alleging that the Executive Order
violates the Fourteenth Amendment’s Citizenship Clause,
§1, as well as §201 of the Nationality Act of 1940, 54 Stat.
1138 (codified at 8 U. S. C. §1401). In each case, the District
Court concluded that the Executive Order is likely unlawful
and entered a universal preliminary injunction barring var-
ious executive officials from applying the policy to anyone
in the country. And in each case, the Court of Appeals de-
nied the Government’s request to stay the sweeping relief.
See 2025 WL 654902 (CA4, Feb. 28, 2025); 2025 WL 553485
(CA9, Feb. 19, 2025); 131 F. 4th 27 (CA1 2025).

The Government has now filed three nearly identical ap-
plications seeking to partially stay the universal prelimi-
nary injunctions and limit them to the parties. See Appli-
cation for Partial Stay of Injunction in No. 24A884;
Application for Partial Stay of Injunction in No. 24A885;
Application for Partial Stay of Injunction in No. 24A886.3
The applications do not raise—and thus we do not ad-
dress—the question whether the Executive Order violates

3Because the applications are materially identical, we cite only the ap-
plication in No. 24A884 throughout the rest of the opinion.
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the Citizenship Clause or Nationality Act. The issue before
us is one of remedy: whether, under the Judiciary Act of
1789, federal courts have equitable authority to issue uni-
versal injunctions.

II

The question whether Congress has granted federal
courts the authority to universally enjoin the enforcement
of an executive or legislative policy plainly warrants our re-
view, as Members of this Court have repeatedly empha-
sized. See, e.g., McHenryv. Texas Top Cop Shop, 604 U. S.
_, __ (2025) (GORSUCH, d., concurring in grant of stay)
(slip op., at 1) (“I would . . . take this case now to resolve
definitively the question whether a district court may issue
universal injunctive relief”); Labrador v. Poe, 601 U. S. __,
__—  (2024) (GORSUCH, d., joined by THOMAS and ALITO,
JdJ., concurring in grant of stay) (slip op., at 7-8) (“[T]he pro-
priety of universal injunctive relief [is] a question of great
significance that has been in need of the Court’s attention
for some time”); Griffin v. HM Florida-ORL, LLC, 601 U. S.
., (2023) (statement of KAVANAUGH, dJ., joined by
BARRETT, J., except as to footnote 1, respecting denial of ap-
plication for stay) (slip op., at 3) (Universal injunctions pre-
sent “an important question that could warrant our review
in the future”); Trump v. Hawaii, 585 U. S. 667, 713 (2018)
(THOMAS, J., concurring) (“If [universal injunctions’] popu-
larity continues, this Court must address their legality”).
On multiple occasions, and across administrations, the So-
licitor General has asked us to consider the propriety of this
expansive remedy. See, e.g., Application for Stay of Injunc-
tion in McHenry v. Texas Top Cop Shop, Inc., O. T. 2024,
No. 24A653 (Biden administration); Brief for Petitioners in
Trump v. Hawaii, O. T. 2017, No. 17-965 (first Trump ad-
ministration).

It is easy to see why. By the end of the Biden administra-
tion, we had reached “a state of affairs where almost every
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major presidential act [was] immediately frozen by a fed-
eral district court.” W. Baude & S. Bray, Comment, Proper
Parties, Proper Relief, 137 Harv. L. Rev. 153, 174 (2023).
The trend has continued: During the first 100 days of the
second Trump administration, district courts issued ap-
proximately 25 universal injunctions. Congressional Re-
search Service, J. Lampe, Nationwide Injunctions in the
First Hundred Days of the Second Trump Administration 1
(May 16, 2025). As the number of universal injunctions has
increased, so too has the importance of the issue.

III
A

The Government is likely to succeed on the merits of its
argument regarding the scope of relief. See Nken v. Holder,
556 U. S. 418, 434 (2009) (holding that for a stay application
to be granted, the applicant must make “‘a strong showing
that [it] 1s likely to succeed on the merits’”). A universal
injunction can be justified only as an exercise of equitable
authority, yet Congress has granted federal courts no such
power.*

The Judiciary Act of 1789 endowed federal courts with
jurisdiction over “all suits . . . in equity,” §11, 1 Stat. 78, and
still today, this statute “is what authorizes the federal
courts to issue equitable remedies,” S. Bray & E. Sherwin,
Remedies 442 (4th ed. 2024). Though flexible, this equita-
ble authority is not freewheeling. We have held that the
statutory grant encompasses only those sorts of equitable
remedies “traditionally accorded by courts of equity” at our
country’s inception. Grupo Mexicano de Desarrollo, S. A. v.
Alliance Bond Fund, Inc., 527 U. S. 308, 319 (1999); see
also, e.g., Payne v. Hook, 7 Wall. 425, 430 (1869) (“The eq-
uity jurisdiction conferred on the Federal courts is the same

4 Our decision rests solely on the statutory authority that federal
courts possess under the Judiciary Act of 1789. We express no view on
the Government’s argument that Article III forecloses universal relief.
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that the High Court of Chancery in England possesses”).?
We must therefore ask whether universal injunctions are
sufficiently “analogous” to the relief issued “ ‘by the High
Court of Chancery in England at the time of the adoption of
the Constitution and the enactment of the original Judici-
ary Act.”” Grupo Mexicano, 527 U. S., at 318-319 (quoting
A. Dobie, Handbook of Federal Jurisdiction and Procedure
660 (1928)).

The answer is no: Neither the universal injunction nor
any analogous form of relief was available in the High
Court of Chancery in England at the time of the founding.
Equity offered a mechanism for the Crown “to secure justice
where it would not be secured by the ordinary and existing
processes of law.” G. Adams, The Origin of English Equity,
16 Colum. L. Rev. 87, 91 (1916). This “judicial prerogative
of the King” thus extended to “those causes which the ordi-
nary judges were incapable of determining.” 1 J. Pomeroy,
Equity Jurisprudence §31, p. 27 (1881). Eventually, the
Crown instituted the “practice of delegating the cases” that
“came before” the judicial prerogative “to the chancellor for
his sole decision.” Id., §34, at 28. This “became the common
mode of dealing with such controversies.” Ibid.

Of importance here, suits in equity were brought by and
against individual parties. Indeed, the “general rule in Eq-
uity [was] that all persons materially interested [in the
suit] [were] to be made parties to it.” J. Story, Commen-
taries on Equity Pleadings §72, p. 74 (2d ed. 1840) (Story).
Injunctions were no exception; there were “sometimes suits

5See also Guaranty Trust Co. v. York, 326 U. S. 99, 105 (1945) (“[T]he
federal courts [have] no power that they would not have had in any event
when courts were given ‘cognizance,” by the first Judiciary Act, of suits
‘in equity’ ”); Boyle v. Zacharie & Turner, 6 Pet. 648, 658 (1832) (“[T]he
settled doctrine of this court is, that the remedies in equity are to be ad-
ministered, not according to the state practice, but according to the prac-
tice of courts of equity in the parent country”).
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to restrain the actions of particular officers against partic-
ular plaintiffs.” S. Bray, Multiple Chancellors: Reforming
the National Injunction, 131 Harv. L. Rev. 417, 425 (2017)
(Bray, Multiple Chancellors) (emphasis added). And in cer-
tain cases, the “Attorney General could be a defendant.”
Ibid. The Chancellor’s remedies were also typically party
specific. “As a general rule, an injunction” could not bind
one who was not a “party to the cause.” F. Calvert, Suits in
Equity 120 (2d ed. 1847); see also Iveson v. Harris, 7 Ves.
251, 257, 32 Eng. Rep. 102, 104 (1802) (“[Y]ou cannot have
an injunction except against a party to the suit”). Suffice it
to say, then, under longstanding equity practice in Eng-
land, there was no remedy “remotely like a national injunc-
tion.” Bray, Multiple Chancellors 425.

Nor did founding-era courts of equity in the United States
chart a different course. See 1 Pomeroy, Equity Jurispru-
dence §41, at 33-34. If anything, the approach traditionally
taken by federal courts cuts against the existence of such a
sweeping remedy. Consider Scott v. Donald, where the
plaintiff successfully challenged the constitutionality of a
law on which state officials had relied to confiscate alcohol
that the plaintiff kept for personal use. See 165 U. S. 107,
109 (1897) (statement of case); id., at 111-112 (opinion of
the Court). Although the plaintiff sought an injunction bar-
ring enforcement of the law against both himself and any-
one else “whose rights [were] infringed and threatened” by
it, this Court permitted only a narrower decree between
“the parties named as plaintiff and defendants in the bill.”
Id., at 115-117.6

6 Though the principal dissent claims otherwise, we do not treat Scott
as “dispositive.” Post, at 28 (opinion of SOTOMAYOR, dJ.). Under Grupo
Mexicano de Desarrollo, S. A. v. Alliance Bond Fund, Inc., 527 U. S. 308
(1999), the lack of a historical analogue is dispositive. Scott simply illus-
trates that as late as 1897, this Court adhered to a party-specific view of
relief. And while the principal dissent relies on Smyth v. Ames, 169 U. S.
466, 518 (1898), as a counterexample to Scott, see post, at 28 (opinion of
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In the ensuing decades, we consistently rebuffed requests
for relief that extended beyond the parties. See, e.g., Per-
kins v. Lukens Steel Co., 310 U. S. 113, 123 (1940) (“The
benefits of [the court’s] injunction” improperly extended “to
bidders throughout the Nation who were not parties to any
proceeding, who were not before the court[,] and who had
sought no relief”); cf. Frothingham v. Mellon, decided with
Massachusetts v. Mellon, 262 U. S. 447, 487-489 (1923)
(concluding that the Court lacked authority to issue “pre-
ventive relief ” that would apply to people who “suffe[r] in
some indefinite way in common with people generally”);
Bray, Multiple Chancellors 433 (explaining that the Froth-
ingham analysis “Iintertwines concepts of equity, remedies,
and the judicial power”). As Justice Nelson put it while rid-
ing circuit, “[t]here is scarcely a suit at law, or in equity, . . .
in which a general statute is interpreted, that does not in-
volve a question in which other parties are interested.” Cut-
ting v. Gilbert, 6 F. Cas. 1079, 1080 (No. 3,519) (CC SDNY
1865). But to allow all persons subject to the statute to be
treated as parties to a lawsuit “would confound the estab-
lished order of judicial proceedings.” Ibid.

Our early refusals to grant relief to nonparties are con-
sistent with the party-specific principles that permeate our
understanding of equity. “[N]either declaratory nor injunc-
tive relief,” we have said, “can directly interfere with en-
forcement of contested statutes or ordinances except with
respect to the particular federal plaintiffs.” Doran v. Salem
Inn, Inc., 422 U. S. 922, 931 (1975); see also Gregory v. Stet-
son, 133 U. S. 579, 586 (1890) (“It is an elementary principle

SOTOMAYOR, d.), it is unclear why. Even supporters of the universal in-
junction recognize that “the decree [that Smyth] affirmed did not reach
beyond the parties.” M. Sohoni, The Lost History of the “Universal” In-
junction, 133 Harv. L. Rev. 920, 939 (2020); Smyth, 169 U. S., at 476-477
(statement of case) (quoting circuit court order that enjoined state offi-
cials from enforcing the statute “against said railroad companies” (em-
phasis added)).
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that a court cannot adjudicate directly upon a person’s right
without having him either actually or constructively before
it. This principle is fundamental”); Baude, 137 Harv.
L. Rev., at 168 (noting the “party-specific understanding of
what equitable remedies do”).

In fact, universal injunctions were not a feature of federal-
court litigation until sometime in the 20th century. See
Bray, Multiple Chancellors 448-452 (discussing various ra-
tionales for the birth of the universal injunction); see also
Application in No. 24A884, at 17-18. The D. C. Circuit is-
sued what some regard as the first universal injunction in
1963. See Wirtz v. Baldor Elec. Co., 337 F. 2d 518, 535 (en-
joining the Secretary of Labor “with respect to the entire
[electric motors and generators] industry,” not just the
named plaintiffs to the lawsuit).” Yet such injunctions re-
mained rare until the turn of the 21st century, when their
use gradually accelerated. See Bray, Multiple Chancellors
439-443 (referencing Flast v. Cohen, 392 U. S. 83 (1968),
and Harlem Valley Transp. Assn. v. Stafford, 360 F. Supp.
1057 (SDNY 1973)). One study identified approximately
127 universal injunctions issued between 1963 and 2023.

7There is some dispute about whether Wirtz was the first universal
injunction. Professor Mila Sohoni points to other possible 20th-century
examples, including West Virginia Bd. of Ed. v. Barneite, 319 U. S. 624
(1943), Pierce v. Society of Sisters, 268 U. S. 510 (1925), and Lewis Pub-
lishing Co. v. Morgan, 229 U. S. 288 (1913). See M. Sohoni, 133 Harv.
L. Rev., at 943; Brief for Professor Mila Sohoni as Amica Curiae 3; see
also post, at 21 (opinion of SOTOMAYOR, J.). But see M. Morley, Disaggre-
gating the History of Nationwide Injunctions: A Response to Professor
Sohoni, 72 Ala. L. Rev. 239, 252-256 (2020) (disputing these examples).
Regardless, under any account, universal injunctions postdated the
founding by more than a century—and under Grupo Mexicano, equitable
authority exercised under the Judiciary Act must derive from founding-
era practice. 527 U. S., at 319. It also bears emphasis that none of these
cases addresses the propriety of universal relief. Like a “drive-by-juris-
dictional rulin[g],” implicit acquiescence to a broad remedy “ha[s] no
precedential effect.” Steel Co. v. Citizens for Better Environment, 523 U. S.
83, 91 (1998).
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See District Court Reform: Nationwide Injunctions, 137
Harv. L. Rev. 1701, 1705 (2024). Ninety-six of them—over
three quarters—were issued during the administrations of
President George W. Bush, President Obama, President
Trump, and President Biden. Ibid.

The bottom line? The universal injunction was conspicu-
ously nonexistent for most of our Nation’s history. Its ab-
sence from 18th- and 19th-century equity practice settles
the question of judicial authority.®8 See Grupo Mexicano,
527 U. S., at 318-319. That the absence continued into the
20th century renders any claim of historical pedigree still
more implausible. Even during the “deluge of constitu-
tional litigation that occurred in the wake of Ex parte
Young, throughout the Lochner Era, and at the dawn of the
New Deal,” universal injunctions were nowhere to be found.
M. Morley, Disaggregating the History of Nationwide In-
junctions: A Response to Professor Sohoni, 72 Ala. L. Rev.
239, 252 (2020) (footnotes omitted). Had federal courts be-
lieved themselves to possess the tool, surely they would not
have let it lay idle.

Faced with this timeline, the principal dissent accuses us
of “misunderstand[ing] the nature of equity” as being
“frlozen] in amber . . . at the time of the Judiciary Act.”
Post, at 29 (opinion of SOTOMAYOR, J.). Not so. We said it
before, see supra, at 5, and say it again: “[E]quity is flexi-
ble.” Grupo Mexicano, 527 U. S., at 322. At the same time,
its “flexibility is confined within the broad boundaries of

8The principal dissent faults us for failing to identify a single founding-
era case in which this Court held that universal injunctions exceed a fed-
eral court’s equitable authority. See post, at 29 (opinion of SOTOMAYOR,
J.). But this absence only bolsters our case. That this Court had no oc-
casion to reject the universal injunction as inconsistent with traditional
equity practice merely demonstrates that no party even bothered to ask
for such a sweeping remedy—Dbecause no court would have entertained
the request. Cf. Grupo Mexicano, 527 U. S., at 332 (“[E]quitable powers
conferred by the Judiciary Act of 1789 did not include the power to create
remedies previously unknown to equity jurisprudence”).
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traditional equitable relief.”® Ibid. A modern device need
not have an exact historical match, but under Grupo Mexi-
cano, it must have a founding-era antecedent. And neither
the universal injunction nor a sufficiently comparable pre-
decessor was available from a court of equity at the time of
our country’s inception. See id., at 333. Because the uni-
versal injunction lacks a historical pedigree, it falls outside
the bounds of a federal court’s equitable authority under
the Judiciary Act.19 See id., at 318-319.

B

Respondents raise several counterarguments, which the
principal dissent echoes. First, they insist that the univer-
sal injunction has a sufficient historical analogue: a decree
resulting from a bill of peace. Second, they maintain that

9 Notwithstanding Grupo Mexicano, the principal dissent invokes Ex
parte Young, 209 U. S. 123 (1908), as support for the proposition that
equity can encompass remedies that have “no analogue in the relief ex-
ercised in the English Court of Chancery,” because Ex parte Young per-
mits plaintiffs to “obtain plaintiff-protective injunctions against Govern-
ment officials,” and the English Court of Chancery “could not enjoin the
Crown or English officers,” post, at 30 (opinion of SOTOMAYOR, J.). But
contrary to the principal dissent’s suggestion, Ex parte Young does not
say—either explicitly or implicitly—that courts may devise novel reme-
dies that have no background in traditional equitable practice. Histori-
cally, a court of equity could issue an antisuit injunction to prevent an
officer from engaging in tortious conduct. Ex parte Young justifies its
holding by reference to a long line of cases authorizing suits against state
officials in certain circumstances. See 209 U. S., at 150-152 (citing, e.g.,
Osborn v. Bank of United States, 9 Wheat. 738 (1824); Governor of Geor-
gia v. Madrazo, 1 Pet. 110 (1828); and Davis v. Gray, 16 Wall. 203
(1873)). Support for the principal dissent’s approach is found not in
Ex parte Young, but in Justice Ginsburg’s partial dissent in Grupo Mex-
icano, which eschews the governing historical approach in favor of “[a]
dynamic equity jurisprudence.” 527 U. S., at 337 (opinion concurring in
part and dissenting in part).

10 Nothing we say today resolves the distinct question whether the Ad-
ministrative Procedure Act authorizes federal courts to vacate federal
agency action. See 5 U. S. C. §706(2) (authorizing courts to “hold unlaw-
ful and set aside agency action”).
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universal injunctions are consistent with the principle that
a court of equity may fashion complete relief for the parties.
Third, they argue that universal injunctions serve im-
portant policy objectives.

1

In an effort to satisfy Grupo Mexicano’s historical test,
respondents claim that universal injunctive relief does have
a founding-era forebear: the decree obtained on a “bill of
peace,” which was a form of group litigation permitted in
English courts. See Opposition to Application in No.
24A884 (CASA), pp. 30-31; see also Brief for Professor Mila
Sohoni as Amica Curiae 6-8. This bill allowed the Chan-
cellor to consolidate multiple suits that involved a “common
claim the plaintiff could have against multiple defendants”
or “some kind of common claim that multiple plaintiffs
could have against a single defendant.” Bray, Multiple
Chancellors 426; see How v. Tenants of Bromsgrove, 1 Vern.
22, 23 Eng. Rep. 277 (1681) (suit by a lord against his ten-
ants collectively); Brown v. Vermuden, 1 Ch. Ca. 283, 22
Eng. Rep. 802 (1676), and Brown v. Vermuden, 1 Ch. Ca.
272, 22 Eng. Rep. 796 (1676) (suit by a parson against lead
miners in a parish, who named four of their members to de-
fend the suit in a representative capacity). Universal in-
junctions are analogous to this traditional equitable device,
respondents say, so federal courts have authority under the
Judiciary Act to issue them.

The analogy does not work. True, “bills of peace allowed
[courts of equity] to adjudicate the rights of members of dis-
persed groups without formally joining them to a lawsuit
through the usual procedures.” Arizona v. Biden, 40 F. 4th
375, 397 (CA6 2022) (Sutton, C. dJ., concurring); see Story
§§120-135 (discussing representative suits). Even so, their
use was confined to limited circumstances. See 7A C.
Wright, A. Miller, & M. Kane, Federal Practice and Proce-
dure §1751, p. 10, and n. 4 (4th ed. 2021) (citing Adair v.
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New River Co., 11 Ves. 429, 32 Eng. Rep. 1154 (Ch. 1803)).

Unlike universal injunctions, which reach anyone affected
by legislative or executive action—no matter how large the
group or how tangential the effect—a bill of peace involved
a “group [that] was small and cohesive,” and the suit did
not “resolve a question of legal interpretation for the entire
realm.” Bray, Multiple Chancellors 426. And unlike uni-
versal injunctions, which bind only the parties to the suit,
decrees obtained on a bill of peace “would bind all members
of the group, whether they were present in the action or
not.” 7A Wright, Federal Practice and Procedure §1751, at
10; see Smith v. Swormstedt, 16 How. 288, 303 (1854)
(When “a court of equity permits a portion of the parties in
interest to represent the entire body . . . the decree binds all
of them the same as if all were before the court”); see also
Story §120 (“[I]n most, if not in all, cases of this sort, the
decree obtained upon such a Bill will ordinarily be held
binding upon all other persons standing in the same predic-
ament”). As Chief Judge Sutton aptly put it, “[t]he domes-
ticated animal known as a bill of peace looks nothing like
the dragon of nationwide injunctions.” Arizona, 40 F. 4th,
at 397 (concurring opinion).

The bill of peace lives in modern form, but not as the uni-
versal injunction. It evolved into the modern class action,
which is governed in federal court by Rule 23 of the Federal
Rules of Civil Procedure. 7A Wright, Federal Practice and
Procedure §1751, at 10 (“It was the English bill of peace
that developed into what is now known as the class action”);
see Hansberry v. Lee, 311 U. S. 32, 41 (1940) (“The class suit
was an invention of equity”). And while Rule 23 is in some
ways “more restrictive of representative suits than the orig-
inal bills of peace,” Rodgers v. Bryant, 942 F. 3d 451, 464
(CA8 2019) (Stras, J., concurring), it would still be recog-
nizable to an English Chancellor. Rule 23 requires numer-
osity (such that joinder is impracticable), common ques-
tions of law or fact, typicality, and representative parties
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who adequately protect the interests of the class. Fed. Rule
Civ. Proc. 23(a). The requirements for a bill of peace were
virtually identical. See 7A Wright, Federal Practice and
Procedure §1751, at 10, and n. 4 (citing Adair, 11 Ves. 429,
32 Eng. Rep. 1154). None of these requirements is a pre-
requisite for a universal injunction.

Rule 23’s limits on class actions underscore a significant
problem with universal injunctions. A “properly conducted
class action,” we have said, “can come about in federal
courts in just one way—through the procedure set out in
Rule 23.” Smith v. Bayer Corp., 564 U. S. 299, 315 (2011);
Fed. Rule Civ. Proc. 23(a) (“One or more members of a class
may sue or be sued as representative parties on behalf of all
members only if 7 Rule 23(a)’s requirements are satisfied
(emphasis added)). Yet by forging a shortcut to relief that
benefits parties and nonparties alike, universal injunctions
circumvent Rule 23’s procedural protections and allow
“‘courts to “create de facto class actions at will.”’” Smith,
564 U. S., at 315 (quoting Taylor v. Sturgell, 553 U. S. 880,
901 (2008)). Why bother with a Rule 23 class action when
the quick fix of a universal injunction is on the table? Cf.
Grupo Mexicano, 527 U. S., at 330-331 (“Why go through
the trouble of complying with local attachment and garnish-
ment statutes when this all-purpose prejudgment injunc-
tion is available?”). The principal dissent’s suggestion that
these suits could have satisfied Rule 23’s requirements
simply proves that universal injunctions are a class-action
workaround. Post, at 25—26 (opinion of SOTOMAYOR, J.).

The taxpayer suit is a similarly inadequate historical
analogy. Contra, post, at 24-25. In a successful taxpayer
suit, a court would enjoin the collection of an unlawful tax
against “taxpayers joined as co-plaintiffs, or by one tax-
payer suing on behalf of himself and all others similarly sit-
uated.” 1 Pomeroy, Equity Jurisprudence §260, at 277. To
be sure, some state courts would occasionally “enjoin the
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enforcement and collection” of taxes against an “entire com-
munity,” even when a “single taxpayer su[ed] on his own
account.” Id., at 277-278. But the practice of extending
relief “with respect to any taxpayer” was not adopted by
state courts until the mid-19th century, and even then, not
all states were willing to provide such sweeping relief. See
Bray, Multiple Chancellors 427. This post-founding prac-
tice of some state courts thus sheds minimal light on federal
courts’ equitable authority under the Judiciary Act. What
1s more, in Frothingham, we refused to allow a single tax-
payer to challenge a federal appropriations act. 262 U. S.,
at 486-487. That counsels against placing much, if any, re-
liance on taxpayer suits as justification for the modern uni-
versal injunction.

2

Respondents contend that universal injunctions—or at
least these universal injunctions—are consistent with the
principle that a court of equity may fashion a remedy that
awards complete relief. See Opposition to Application in
No. 24A884 (CASA), at 22—-25; Opposition to Application in
No. 24A885 (Washington), pp. 28—-32; Opposition to Appli-
cation in No. 24A886 (New dJersey), pp. 31-39. We agree
that the complete-relief principle has deep roots in equity.
But to the extent respondents argue that it justifies the
award of relief to nonparties, they are mistaken.!!

11 JUSTICE JACKSON, for her part, thinks the “premise” that universal
injunctions provide relief to nonparties is “suspect” because, in her view,
“[n]onparties may benefit from an injunction, but only the plaintiff gets
relief.” Post, at 8-9, n. 2 (dissenting opinion). The availability of con-
tempt proceedings suggests otherwise. Consider the civil contempt con-
text. Under “traditional principles of equity practice,” courts may “im-
pos|e] civil contempt sanctions to ‘coerce [a] defendant into compliance’
with an injunction.” 7Taggart v. Lorenzen, 587 U. S. 554, 560 (2019)
(quoting United States v. Mine Workers, 330 U. S. 258, 303—-304 (1947)).
Generally, civil contempt proceedings occur between the original parties
to the lawsuit. See Gompers v. Bucks Stove & Range Co., 221 U. S. 418,
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“Complete relief ” is not synonymous with “universal re-
lief.” It is a narrower concept: The equitable tradition has
long embraced the rule that courts generally “may admin-
ister complete relief between the parties.” Kinney-Coastal
Oil Co. v. Kieffer, 277 U. S. 488, 507 (1928) (emphasis
added). While party-specific injunctions sometimes “ad-
vantag[e] nonparties,” Trump, 585 U. S., at 717 (THOMAS,
dJ., concurring), they do so only incidentally.

Consider an archetypal case: a nuisance in which one
neighbor sues another for blasting loud music at all hours
of the night. To afford the plaintiff complete relief, the court
has only one feasible option: order the defendant to turn her
music down—or better yet, off. That order will necessarily
benefit the defendant’s surrounding neighbors too; there is
no way “to peel off just the portion of the nuisance that
harmed the plaintiff.” Rodgers, 942 F. 3d, at 462 (Stras, J.,
concurring); see A. Woolhandler & C. Nelson, Does History
Defeat Standing Doctrine? 102 Mich. L. Rev. 689, 702
(2004). But while the court’s injunction might have the
practical effect of benefiting nonparties, “that benefit [is]
merely incidental.” Trump, 585 U. S., at 717 (THOMAS, J.,
concurring); see also 3 J. Pomeroy, Equity Jurisprudence
§1349, pp. 380—381 (1883).12 As a matter of law, the injunc-

444445 (1911). But a federal court’s “power in civil contempt proceed-
ings is determined by the requirements of full remedial relief” to “effect
compliance with its decree.” McComb v. Jacksonville Paper Co., 336
U. S. 187, 193-194 (1949). And “[w]hen an order grants relief for a non-
party,” as is the case with universal injunctions,“the procedure for en-
forcing the order is the same as for a party.” Fed. Rule Civ. Proc. 71; see,
e.g., Zamecnik v. Indiana Prairie School Dist. No. 204, 636 F. 3d 874, 879
(CA7 2011). So a nonparty covered by a universal injunction is likely to
reap both the practical benefit and the formal relief of the injunction.
See M. Smith, Only Where Justified: Toward Limits and Explanatory
Requirements for Nationwide Injunctions, 95 Notre Dame L. Rev. 2013,
2019 (2020).

12There may be other injuries for which it is all but impossible for
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tion’s protection extends only to the suing plaintiff—as evi-
denced by the fact that only the plaintiff can enforce the
judgment against the defendant responsible for the nui-
sance. If the nuisance persists, and another neighbor wants
to shut it down, she must file her own suit.!3

The individual and associational respondents are there-
fore wrong to characterize the universal injunction as
simply an application of the complete-relief principle. Un-
der this principle, the question is not whether an injunction
offers complete relief to everyone potentially affected by an
allegedly unlawful act; it is whether an injunction will offer
complete relief to the plaintiffs before the court. See Cali-
fano v. Yamasaki, 442 U. S. 682, 702 (1979) (“[Ilnjunctive
relief should be no more burdensome to the defendant than
necessary to provide complete relief to the plaintiffs” (em-
phasis added)). Here, prohibiting enforcement of the Exec-
utive Order against the child of an individual pregnant
plaintiff will give that plaintiff complete relief: Her child
will not be denied citizenship. Extending the injunction to
cover all other similarly situated individuals would not ren-
der her relief any more complete.

The complete-relief inquiry is more complicated for the
state respondents, because the relevant injunction does not
purport to directly benefit nonparties. Instead, the District
Court for the District of Massachusetts decided that a uni-

courts to craft relief that is complete and benefits only the named plain-
tiffs. See, e.g., Shaw v. Hunt, 517 U. S. 899 (1996) (racially gerryman-
dered congressional maps).

13The new plaintiff might be able to assert nonmutual offensive issue
preclusion. See Parklane Hosiery Co. v. Shore, 439 U. S. 322, 331-332
(1979) (setting forth prerequisites for applying the doctrine). But non-
mutual offensive issue preclusion is unavailable against the United
States. United States v. Mendoza, 464 U. S. 154, 155 (1984). That uni-
versal injunctions end-run this rule is one of the Government’s objections
to them.
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versal injunction was necessary to provide the States them-
selves with complete relief. See 766 F. Supp. 3d, at 288.14
The States maintain that the District Court made the right
call. See Opposition to Application in No. 24A886 (New Jer-
sey), at 31-39.

As the States see it, their harms—financial injuries and
the administrative burdens flowing from citizen-dependent
benefits programs—cannot be remedied without a blanket
ban on the enforcement of the Executive Order. See, e.g.,
id., at 9—11. Children often move across state lines or are
born outside their parents’ State of residence. Id., at 31, 35.
Given the cross-border flow, the States say, a “patchwork
injunction” would prove unworkable, because it would re-
quire them to track and verify the immigration status of the
parents of every child, along with the birth State of every
child for whom they provide certain federally funded bene-
fits. Ibid.

The Government—unsurprisingly—sees matters differ-
ently. It retorts that even if the injunction is designed to
benefit only the States, it is “more burdensome than neces-
sary to redress” their asserted harms. Califano, 442 U. S.,
at 702. After all, to say that a court can award complete
relief is not to say that it should do so. Complete relief is
not a guarantee—it is the maximum a court can provide.
And in equity, “the broader and deeper the remedy the
plaintiff wants, the stronger the plaintiff ’s story needs to
be.” S. Bray & P. Miller, Getting into Equity, 97 Notre
Dame L. Rev. 1763, 1797 (2022). In short, “[t]he essence of
equity jurisdiction has been the power of the Chancellor to
do equity and to mould each decree to the necessities of the
particular case.” Hecht Co. v. Bowles, 321 U. S. 321, 329

14 The District Court for the Western District of Washington acknowl-
edged the state respondents’ complete-relief argument but primarily
granted a universal injunction on the basis that the “extreme nature of
the equities . . . alone warrant[ed] nationwide relief.” 765 F. Supp. 3d
1142, 1153 (2025).
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(1944).

Leaning on these principles, the Government contends
that narrower relief is appropriate. For instance, the Dis-
trict Court could forbid the Government to apply the Exec-
utive Order within the respondent States, including to chil-
dren born elsewhere but living in those States. Application
in No. 24A884, at 23. Or, the Government says, the District
Court could direct the Government to “treat covered chil-
dren as eligible for purposes of federally funded welfare
benefits.” Ibid. It asks us to stay the injunction insofar as
it sweeps too broadly.

We decline to take up these arguments in the first in-
stance. The lower courts should determine whether a nar-
rower injunction is appropriate; we therefore leave it to
them to consider these and any related arguments.

3

Respondents also defend universal injunctions as a mat-
ter of policy. They argue that a universal injunction is
sometimes the only practical way to quickly protect groups
from unlawful government action. See Opposition to Appli-
cation in No. 24A884 (CASA), at 26-27; see also A. Frost,
In Defense of Nationwide Injunctions, 93 N. Y. U. L. Rev.
1065, 1090-1094 (2018) (suggesting that universal injunc-
tions are appropriate when not all interested individuals
can come quickly to court); post, at 37-39 (SOTOMAYOR, J.,
dissenting). Respondents also contend that universal in-
junctions are an appropriate remedy to preserve equal
treatment among individuals when the Executive Branch
adopts a facially unlawful policy. Opposition to Application
in No. 24A884 (CASA), at 25-27; cf. post, at 22
(SOTOMAYOR, J., dissenting). And they suggest that forcing
plaintiffs to proceed on an individual basis can result in con-
fusion or piecemeal litigation that imposes unnecessary
costs on courts and others. See Opposition to Application
in No. 24A885 (Washington), at 31-32; Frost, 93 N. Y. U.
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L. Rev., at 1098-1101; see also post, at 31 (SOTOMAYOR, J.,
dissenting). So, they insist, universal injunctions must be
permitted for the good of the system.

The Government advances policy arguments running the
other way. Echoing Chief Judge Sutton, the Government
asserts that avoiding a patchwork enforcement system is a
justification that “lacks a limiting principle and would
make nationwide injunctions the rule rather than the ex-
ception” for challenges to many kinds of federal law. Ari-
zona, 40 F. 4th, at 397 (concurring opinion). It stresses—as
the principal dissent also observes—that universal injunc-
tions incentivize forum shopping, since a successful chal-
lenge in one jurisdiction entails relief nationwide. See Ap-
plication in No. 24A884, at 19-20; see also post, at 22
(opinion of SOTOMAYOR, dJ.). In a similar vein, the Govern-
ment observes that universal injunctions operate asymmet-
rically: A plaintiff must win just one suit to secure sweeping
relief. But to fend off such an injunction, the Government
must win everywhere. See Application in No. 24A884,
at 19-20; see also post, at 22—23 (opinion of SOTOMAYOR, dJ.)
(acknowledging this concern).'> Moreover, the Government
contends, the practice of universal injunctions means that
highly consequential cases are often decided in a “fast
and furious” process of “ ‘rushed, high-stakes, [and] low-
information™ decisionmaking. Labrador, 601 U. S., at
(slip op., at 12) (GORSUCH, dJ., concurring in grant of stay).
When a district court issues a universal injunction, thereby
halting the enforcement of federal policy, the Government
says that it has little recourse but to proceed to the court of
appeals for an emergency stay. The loser in the court of

15 The Government contrasts this with class actions. A judgment in a
Rule 23 class action (favorable or not) binds the whole class—so if the
defendant wins, it is protected from future suits. But because an adverse
ruling on a request for universal relief lacks this preclusive effect, plain-
tiffs can continue to file in different forums until they find a court willing
to award such relief.
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appeals will then seek a stay from this Court. See Applica-
tion in No. 24A884, at 20. This process forces courts to re-
solve significant and difficult questions of law on a highly
expedited basis and without full briefing. See ibid.'6

The upshot: As with most disputed issues, there are ar-
guments on both sides. But as with most questions of law,
the policy pros and cons are beside the point. Under our
well-established precedent, the equitable relief available in
the federal courts is that “traditionally accorded by courts
of equity” at the time of our founding. Grupo Mexicano, 527
U. S., at 319. Nothing like a universal injunction was avail-
able at the founding, or for that matter, for more than a
century thereafter. Thus, under the Judiciary Act, federal
courts lack authority to issue them.

C

The principal dissent focuses on conventional legal ter-
rain, like the Judiciary Act of 1789 and our cases on equity.
JUSTICE JACKSON, however, chooses a startling line of at-
tack that is tethered neither to these sources nor, frankly,
to any doctrine whatsoever. Waving away attention to the
limits on judicial power as a “mind-numbingly technical
query,” post, at 3 (dissenting opinion), she offers a vision of

16 Acknowledging these problems, the principal dissent admits that
“[t]here may be good reasons not to issue universal injunctions in the
typical case.” Post, at 23 (opinion of SOTOMAYOR, J.). This concession,
while welcome, is inconsistent with the position that the universal in-
junction is a “nothing to see here” extension of the kind of decree obtained
on a bill of peace. Neither the principal dissent nor respondents have
pointed to any evidence that such decrees presented any of the universal
injunction’s systemic problems or that they were reserved for situations
in which the defendant’s conduct was “patently unconstitutional” and
risked “exceptional” harm. Post, at 22-23. It is precisely because the
universal injunction is a new, potent remedy that it poses new, potent
risks. Our observation in Grupo Mexicano rings true here: “Even when
sitting as a court in equity, we have no authority to craft a ‘nuclear
weapon’ of the law.” 527 U. S., at 332.
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the judicial role that would make even the most ardent de-
fender of judicial supremacy blush. In her telling, the fun-
damental role of courts is to “order everyone (including the
Executive) to follow the law—full stop.” Post, at 2; see also
post, at 10 (“[T]he function of the courts—both in theory and
in practice—necessarily includes announcing what the law
requires in . . . suits for the benefit of all who are protected
by the Constitution, not merely doling out relief to injured
private parties”); see also post, at 11, n. 3, 15. And, she
warns, if courts lack the power to “require the Executive to
adhere to law universally,” post, at 15, courts will leave a
“gash in the basic tenets of our founding charter that could
turn out to be a mortal wound,” post, at 12.

Rhetoric aside, JUSTICE JACKSON’s position is difficult to
pin down. She might be arguing that universal injunctions
are appropriate—even required—whenever the defendant
is part of the Executive Branch. See, e.g., post, at 3, 10-12,
16-18. If so, her position goes far beyond the mainstream
defense of universal injunctions. See, e.g., Frost, 93
N. Y. U. L. Rev,, at 1069 (“Nationwide injunctions come
with significant costs and should never be the default rem-
edy in cases challenging federal executive action”). As best
we can tell, though, her argument is more extreme still, be-
cause its logic does not depend on the entry of a universal
injunction: JUSTICE JACKSON appears to believe that the
reasoning behind any court order demands “universal ad-
herence,” at least where the Executive i1s concerned. Post,
at 2 (dissenting opinion). In her law-declaring vision of the
judicial function, a district court’s opinion is not just per-
suasive, but has the legal force of a judgment. But see Haa-
land v. Brackeen, 599 U. S. 255, 294 (2023) (“It is a federal
court’s judgment, not its opinion, that remedies an injury”).
Once a single district court deems executive conduct unlaw-
ful, it has stated what the law requires. And the Executive
must conform to that view, ceasing its enforcement of the
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law against anyone, anywhere.!?

We will not dwell on JUSTICE JACKSON’s argument, which
is at odds with more than two centuries’ worth of precedent,
not to mention the Constitution itself. We observe only this:
JUSTICE JACKSON decries an imperial Executive while em-
bracing an imperial Judiciary.

No one disputes that the Executive has a duty to follow
the law. But the Judiciary does not have unbridled author-
ity to enforce this obligation—in fact, sometimes the law
prohibits the Judiciary from doing so. See, e.g., Marbury v.
Madison, 1 Cranch 137 (1803) (concluding that James Mad-
ison had violated the law but holding that the Court lacked
jurisdiction to issue a writ of mandamus ordering him to
follow it). But see post, at 15 (JACKSON, J., dissenting) (“If
courts do not have the authority to require the Executive to
adhere to law universally, . . . compliance with law some-
times becomes a matter of Executive prerogative”). Observ-
ing the limits on judicial authority—including, as relevant
here, the boundaries of the Judiciary Act of 1789—is re-
quired by a judge’s oath to follow the law.

JUSTICE JACKSON skips over that part. Because analyz-
ing the governing statute involves boring “legalese,” post, at
3, she seeks to answer “a far more basic question of enor-
mous practical significance: May a federal court in the

17Think about what this position means. If a judge in the District of
Alaska holds that a criminal statute is unconstitutional, can the United
States prosecute a defendant under that statute in the District of Mary-
land? Perhaps JUSTICE JACKSON would instinctively say yes; it is hard to
imagine anyone saying no. But why, on JUSTICE JACKSON’s logic, does it
not violate the rule of law for the Executive to initiate a prosecution else-
where? See post, at 2 (dissenting opinion). Among its many problems,
JUSTICE JACKSON’s view is at odds with our system of divided judicial au-
thority. See, e.g., this Court’s Rule 10(a) (identifying conflict in the deci-
sions of the courts of appeals as grounds for granting certiorari). It is
also in considerable tension with the reality that district court opinions
lack precedential force even vis-a-vis other judges in the same judicial
district. See Camreta v. Greene, 563 U. S. 692, 709, n. 7 (2011).
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United States of America order the Executive to follow the
law?” Ibid. In other words, it is unecessary to consider
whether Congress has constrained the Judiciary; what mat-
ters is how the Judiciary may constrain the Executive.
JUSTICE JACKSON would do well to heed her own admoni-
tion: “[E]veryone, from the President on down, is bound by
law.” Ibid. That goes for judges too.

IV

Finally, the Government must show a likelihood that it
will suffer irreparable harm absent a stay. Nken, 556 U. S.,
at 434—435. When a federal court enters a universal injunc-
tion against the Government, it “improper[ly] intru[des]” on
“a coordinate branch of the Government” and prevents the
Government from enforcing its policies against nonparties.
INS v. Legalization Assistance Project of Los Angeles
County Federation of Labor, 510 U. S. 1301, 1306 (1993)
(O’Connor, dJ., in chambers). That is enough to justify in-
terim relief.

The principal dissent disagrees, insisting that “it strains
credulity to treat the Executive Branch as irreparably
harmed” by these injunctions, even if they are overly broad.
Post, at 17 (opinion of SOTOMAYOR, J.); see also Opposition
to Application in No. 24A884 (CASA), at 16—20. That is so,
the principal dissent argues, because the Executive Order
1s unconstitutional. Thus, “the Executive Branch has no
right to enforce [it] against anyone.” Post, at 15.

The principal dissent’s analysis of the Executive Order is
premature because the birthright citizenship issue is not
before us.1® And because the birthright citizenship issue is

18 The dissent worries that the Citizenship Clause challenge will never
reach this Court, because if the plaintiffs continue to prevail, they will
have no reason to petition for certiorari. And if the Government keeps
losing, it will “ha[ve] no incentive to file a petition here . . . because the
outcome of such an appeal would be preordained.” Post, at 42 (opinion of
SOTOMAYOR, J.). But at oral argument, the Solicitor General acknowl-
edged that challenges to the Executive Order are pending in multiple
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not before us, we take no position on whether the dissent’s
analysis is right. The dissent is wrong to say, however, that
a stay applicant cannot demonstrate irreparable harm from
a threshold error without also showing that, at the end of
the day, it will prevail on the underlying merits. That is
not how the Nken factors work. See 556 U. S., at 434. For
instance, when we are asked to stay an execution on the
grounds of a serious legal question, we ask whether the cap-
ital defendant is likely to prevail on the merits of the issue
before us, not whether he is likely to prevail on the merits
of the underlying suit. See, e.g., Gutierrez v. Saenz, 603

U. S. _ (2024) (granting application for a stay based on a
question implicating the prisoner’s standing to attempt to
access DNA testing). The same is true when an applicant
seeks a stay in other contexts. See, e.g., OPMv. AFGE, 604

U. S. _ (2025) (granting application for stay because the
organizational plaintiffs’ allegations were “insufficient to
support [their] standing”). So too here.

The question before us is whether the Government is
likely to suffer irreparable harm from the District Courts’
entry of injunctions that likely exceed the authority con-
ferred by the Judiciary Act. The answer to that question is
yes. See Coleman v. Paccar Inc., 424 U. S. 1301, 1307-1308
(1976) (Rehnquist, C. dJ., in chambers); Trump v. Interna-
tional Refugee Assistance Project, 582 U. S. 571, 578-579
(2017) (per curiam); see also Maryland v. King, 567 U. S.
1301, 1303 (2012) (ROBERTS, C. d., in chambers) (“‘[A]lny
time a State is enjoined by a court from effectuating stat-
utes enacted by representatives of its people, it suffers a
form of irreparable injury’” (alteration in original)). And

circuits, Tr. of Oral Arg. 50, and when asked directly “When you lose one
of those, do you intend to seek cert?”, the Solicitor General responded,
“yes, absolutely.” Ibid. And while the dissent speculates that the Gov-
ernment would disregard an unfavorable opinion from this Court, the
Solicitor General represented that the Government will respect both the
judgments and the opinions of this Court. See id., at 62—63.
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the balance of equities does not counsel against awarding
the Government interim relief: Partial stays will cause no
harm to respondents because they will remain protected by
the preliminary injunctions to the extent necessary and ap-
propriate to afford them complete relief.

* * *

Some say that the universal injunction “give[s] the Judi-
ciary a powerful tool to check the Executive Branch.”
Trump, 585 U. S., at 720 (THOMAS, J., concurring) (citing S.
Amdur & D. Hausman, Nationwide Injunctions and Na-
tionwide Harm, 131 Harv. L. Rev. Forum 49, 51, 54 (2017);
S. Malveaux, Class Actions, Civil Rights, and the National
Injunction, 131 Harv. L. Rev. Forum, 56, 57, 60—-62 (2017)).
But federal courts do not exercise general oversight of the
Executive Branch; they resolve cases and controversies con-
sistent with the authority Congress has given them. When
a court concludes that the Executive Branch has acted un-
lawfully, the answer is not for the court to exceed its power,
too.

The Government’s applications to partially stay the pre-
liminary injunctions are granted, but only to the extent that
the injunctions are broader than necessary to provide com-
plete relief to each plaintiff with standing to sue. The lower
courts shall move expeditiously to ensure that, with respect
to each plaintiff, the injunctions comport with this rule and
otherwise comply with principles of equity. The injunctions
are also stayed to the extent that they prohibit executive
agencies from developing and issuing public guidance about
the Executive’s plans to implement the Executive Order.
Consistent with the Solicitor General’s representation, §2
of the Executive Order shall not take effect until 30 days
after the date of this opinion. See Tr. of Oral Arg. 55.

It is so ordered.
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JUSTICE THOMAS, with whom JUSTICE GORSUCH joins,
concurring.

The Court today holds that federal courts may not issue
so-called universal injunctions. I agree and join in full. As
the Court explains, the Judiciary Act of 1789—the statute
that “‘authorizes the federal courts to issue equitable rem-
edies’ "—does not permit universal injunctions. Ante, at 5.
It authorizes only those remedies traditionally available in
equity, and there is no historical tradition allowing courts
to provide “relief that extend[s] beyond the parties.” Ante,
at 5—11. That conclusion is dispositive: As I have previously
explained, “[i]f district courts have any authority to issue
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universal injunctions,” it must come from some specific
statutory or constitutional grant. Trump v. Hawaii, 585
U. S. 667, 713-714 (2018) (concurring opinion). But, the
Judiciary Act is the only real possibility, and serious consti-
tutional questions would arise even if Congress purported
to one day allow universal injunctions. See id., at 714, n. 2;
see also United States v. Texas, 599 U. S. 670, 693—694
(2023) (GORSUCH, J., concurring in judgment).

I write separately to emphasize the majority’s guidance
regarding how courts should tailor remedies specific to the
parties. Courts must not distort “the rule that injunctive
relief should be no more burdensome to the defendant than
necessary to provide complete relief to the plaintiffs.” Cali-
fano v. Yamasaki, 442 U. S. 682, 702 (1979). Otherwise,
they risk replicating the problems of universal injunctions
under the guise of granting complete relief.

As the Court recognizes, the complete-relief principle op-
erates as a ceiling: In no circumstance can a court award
relief beyond that necessary to redress the plaintiffs’ inju-
ries. See ante, at 18 (“Complete relief is not a guarantee—
it is the maximum a court can provide”). This limitation
follows from both Article III and traditional equitable prac-
tice. Because Article III limits courts to resolving specific
“Cases” and “Controversies,” see U. S. Const., Art. III, §2, it
requires that any remedy “be tailored to redress the plain-
tiff ’s particular injury.” Gill v. Whitford, 585 U. S. 48, 73
(2018). And, equitable remedies historically operated on a
plaintiff-specific basis. Ante, at 6-9. Accordingly, any
“remedy must of course be limited to the inadequacy that
produced the injury in fact that the plaintiff has estab-
lished.” Lewis v. Casey, 518 U. S. 343, 357 (1996).

Courts therefore err insofar as they treat complete relief
as a mandate. Some judges have read our precedents to
suggest that courts should provide plaintiffs whatever rem-
edy is necessary to give them complete relief. See, e.g.,
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Mock v. Garland, 75 F. 4th 563, 587 (CA5 2023) (“[I]njunc-
tions should be crafted to ‘provide complete relief to the
plaintiffs’ ”); Z. Siddique, Nationwide Injunctions, 117
Colum. L. Rev. 2095, 2106 (2017) (“[Clourts . . . tailor their
injunctions to provide complete relief to the parties—no less
and no more”). But, that reading misunderstands the com-
plete-relief principle.

This principle reflects the equitable “rule that courts gen-
erally ‘may administer complete relief between the par-
ties.”” Ante, at 16 (emphasis deleted). It is an important
“aim of the law of remedies . . . to put the plaintiff in her
rightful position.” S. Bray, Multiple Chancellors: Reform-
ing the National Injunction, 131 Harv. L. Rev. 417, 466
(2017) (Bray). But, “to say that a court can award complete
relief is not to say that it should do so.” Ante, at 18. And,
1n some circumstances, a court cannot award complete re-
Lief.

As the Court today affirms, any relief must fall within
traditional limits on a court’s equitable powers. See ante,
at 56 (citing Grupo Mexicano de Desarrollo, S. A. v. Alli-
ance Bond Fund, Inc., 527 U. S. 308, 319 (1999); Payne v.
Hook, 7 Wall. 425, 430 (1869)). Courts must ask whether
the relief plaintiffs seek “was traditionally accorded by
courts of equity.” Grupo Mexicano, 527 U. S., at 319. And,
they must ensure that any injunctions comport with both
the complete-relief principle and other “principles of eq-
uity.” Ante, at 26. For example, courts may need to weigh
considerations such as equity’s concern “with justice . . .
also for the defendant.” Bray 468; see H. McClintock,
Handbook of the Principles of Equity 78 (2d ed. 1948). In
some cases, traditional equitable limits will require courts
and plaintiffs to make do with less than complete relief.

This Court’s decision in Frothingham v. Mellon, decided
with Massachusetts v. Mellon, 262 U. S. 447 (1923), exem-
plifies this constraint. Appellant Frothingham sought to
“enjoin the execution of a federal appropriation act” on the
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grounds that the Act exceeded the Government’s authority
and that its execution would improperly increase her tax
burden. Id., at 479, 486. On a maximalist view of the com-
plete-relief principle, Frothingham would have been enti-
tled to a national injunction had her claim been meritori-
ous. After all, “a prohibition on using her tax money for the
[statute] would have been wholly ineffectual” in remedying
the injury caused by unlawful federal spending, given “the
fungibility of money”: The Government would still have
been free to execute the statute, so long as it labeled the
underlying funds as coming from other taxpayers. Bray
431. A court thus would have needed to enjoin all spending
under the statute to provide effective relief. But, this Court
rejected Frothingham’s request for such an injunction as
beyond “the preventive powers of a court of equity.” 262
U. S., at 487. Among other reasons, it emphasized that an
individual taxpayer’s “interest in the moneys of the Treas-
ury” was “comparatively minute and indeterminable,” and
that the petitioner had not suffered any “direct injury” but
rather was “suffer[ing] in some indefinite way in common
with people generally.” Id., at 487—488.*

To be sure, “[w]hat counts as complete relief ” can be a
difficult question. Bray 467. Many plaintiffs argue that
only sweeping relief can redress their injuries. And, I do
not dispute that there will be cases requiring an “indivisible
remedy” that incidentally benefits third parties, Tr. of Oral
Arg., 14-15, such as “[i]njunctions barring public nui-
sances,” Hawaii, 585 U. S., at 717 (THOMAS, J., concurring).
But, such cases are by far the exception.

An indivisible remedy is appropriate only when it would
be “all but impossible” to devise relief that reaches only the
plaintiffs. Ante, at 16—17, n. 12. Such impossibility is a

*Although courts now treat Frothingham primarily as a case about
taxpayer standing, its analysis in fact “intertwine[d] concepts of equity,
remedies, and the judicial power.” Bray 430—433; see ante, at 8.
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high bar. For example, the Court today readily dispatches
with the individual and associational respondents’ position
that they require a universal injunction, notwithstanding
their argument that a “plaintiff-specific injunction” would
be difficult to administer and would subject the associa-
tions’ members to the burden of having “to identify and dis-
close to the government” their membership. Tr. of Oral Arg.
141-142. As the Court recognizes, “prohibiting enforce-
ment of the Executive Order against the child of an individ-
ual pregnant plaintiff ” is all that is required to “give that
plaintiff complete relief.” Ante, at 17. Courts may not use
the complete-relief principle to revive the universal injunc-
tion.

* * *

For good reason, the Court today puts an end to the “in-
creasingly common” practice of federal courts issuing uni-
versal injunctions. Hawaii, 585 U. S., at 713 (THOMAS, J.,
concurring). The Court also makes clear that the complete-
relief principle provides a ceiling on federal courts’ author-
ity, which must be applied alongside other “principles of eq-
uity” and our holding that universal injunctions are imper-
missible. Ante, at 26. Lower courts should carefully heed
this Court’s guidance and cabin their grants of injunctive
relief in light of historical equitable limits. If they cannot
do so, this Court will continue to be “dutybound” to inter-
vene. Hawaii, 585 U. S., at 721 (THOMAS, J., concurring).
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JUSTICE ALITO, with whom JUSTICE THOMAS joins, con-
curring.

I join the opinion of the Court but write separately to note
two related issues that are left unresolved and potentially
threaten the practical significance of today’s decision: the
availability of third-party standing and class certification.

First, the Court does not address the weighty issue
whether the state plaintiffs have third-party standing to as-
sert the Citizenship Clause claims of their individual resi-
dents. See ante, at 2, n. 2; see also ante, at 26 (“The Gov-
ernment’s applications to partially stay the preliminary
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injunctions are granted, but only to the extent that the in-
junctions are broader than necessary to provide complete
relief to each plaintiff with standing to sue” (emphasis
added)). Ordinarily, “a litigant must assert his or her own
legal rights and interests, and cannot rest a claim to relief
on the legal rights or interests of third parties.” Powers v.
Ohio, 499 U. S. 400, 410 (1991). In limited circumstances,
however, the Court has permitted a party to assert the
rights of a third party. Admittedly, the Court has not
pinned down the precise circumstances in which third-
party standing is permissible. See Lexmark Int’l, Inc. v.
Static Control Components, Inc., 572 U. S. 118, 127, n. 3
(2014). And commentators have emphasized the need for
“greater doctrinal coherence.” C. Bradley & E. Young, Un-
packing Third-Party Standing, 131 Yale L. J. 1, 7 (2021)
(Bradley & Young).

But at a minimum, we have said that a litigant seeking
to assert the legal rights or interests of others must demon-
strate ordinary Article III standing for itself and answer
the additional “threshold question whether [it has] stand-
ing to raise the rights of others.” Kowalski v. Tesmer, 543
U. S. 125, 129 (2004). But see FDA v. Alliance for Hippo-
cratic Medicine, 602 U. S. 367, 398 (2024) (THOMAS, J., con-
curring). This latter requirement, as we have explained,
entails a showing that the litigant has a “close relationship”
to the right holder and that there is some “hindrance’” to
the right holder’s ability to “protect his own interests.”
Kowalski, 543 U. S., at 130 (quoting Powers, 499 U. S., at
411). So long as third-party standing doctrine remains good
law, federal courts should take care to apply these limita-
tions conscientiously, including against state plaintiffs.
That is especially so in cases such as these, in which the
parties claiming third-party standing (i.e., the States) are
not directly subject to the challenged policy in the relevant
respect and face, at most, collateral injuries. See Bradley
& Young 56-60.
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Today’s decision only underscores the need for rigorous
and evenhanded enforcement of third-party-standing limi-
tations. The Court holds today that injunctive relief should
generally extend only to the suing plaintiff. See ante, at 16—
17. That will have the salutary effect of bringing an end to
the practice of runaway “universal’ injunctions, but it
leaves other questions unanswered. Perhaps most im-
portant, when a State brings a suit to vindicate the rights
of individual residents and then procures injunctive relief,
does the injunction bind the defendant with respect to all
residents of that State? If so, States will have every incen-
tive to bring third-party suits on behalf of their residents to
obtain a broader scope of equitable relief than any individ-
ual resident could procure in his own suit. Left unchecked,
the practice of reflexive state third-party standing will un-
dermine today’s decision as a practical matter.

Second, today’s decision will have very little value if dis-
trict courts award relief to broadly defined classes without
following “Rule 23’s procedural protections” for class certi-
fication. Ante, at 14. The class action is a powerful tool,
and we have accordingly held that class “certification is
proper only if the trial court is satisfied, after a rigorous
analysis, that the prerequisites of Rule 23(a) have been sat-
isfied.” Wal-Mart Stores, Inc. v. Dukes, 564 U. S. 338, 350—
351 (2011) (internal quotation marks omitted). These re-
quirements are more than “a mere pleading standard,” id.,
at 350, and a hasty application of Rule 23 of the Federal
Rules of Civil Procedure can have drastic consequences, cre-
ating “potential unfairness” for absent class members and
confusion (and pressure to settle) for defendants. General
Telephone Co. of Southwest v. Falcon, 457 U. S. 147, 161
(1982). Recognizing these effects, Congress took the excep-
tional step of authorizing interlocutory review of class cer-
tification. See Fed. Rule Civ. Proc. 23(f).

Putting the kibosh on universal injunctions does nothing
to disrupt Rule 23’s requirements. Of course, Rule 23 may
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permit the certification of nationwide classes in some dis-
crete scenarios. But district courts should not view today’s
decision as an invitation to certify nationwide classes with-
out scrupulous adherence to the rigors of Rule 23. Other-
wise, the universal injunction will return from the grave
under the guise of “nationwide class relief,” and today’s de-
cision will be of little more than minor academic interest.

* * *

Lax enforcement of the requirements for third-party
standing and class certification would create a potentially
significant loophole to today’s decision. Federal courts
should thus be vigilant against such potential abuses of
these tools. I do not understand the Court’s decision to re-
flect any disagreement with these concerns, so I join its de-
cision in full.
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JUSTICE KAVANAUGH, concurring.

The plaintiffs here sought preliminary injunctions
against enforcement of the President’s Executive Order on
birthright citizenship. The District Courts granted
universal preliminary injunctions—that 1is, injunctions
prohibiting enforcement of the Executive Order against
anyone. Under the Court’s holding today, district courts
issuing injunctions under the authority afforded by the
Judiciary Act of 1789 may award only plaintiff-specific
relief. I join the Court’s careful and persuasive opinion,
which will bring needed clarity to the law of remedies.

To be sure, in the wake of the Court’s decision, plaintiffs
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who challenge the legality of a new federal statute or
executive action and request preliminary injunctive relief
may sometimes seek to proceed by class action under
Federal Rule of Civil Procedure 23(b)(2) and ask a court to
award preliminary classwide relief that may, for example,
be statewide, regionwide, or even nationwide. See ante, at
13-14; A.A. R. P. v. Trump, 605 U.S. _ , _ (2025)
(per curiam) (slip op., at 7); Califano v. Yamasaki, 442 U. S.
682, 701-703 (1979). And in cases under the
Administrative Procedure Act, plaintiffs may ask a court to
preliminarily “set aside” a new agency rule. 5 U.S.C.
§706(2); see, e.g., West Virginia v. EPA, 577 U. S. 1126
(2016); see also Corner Post, Inc. v. Board of Governors, 603
U. S. 799, 826-843 (2024) (KAVANAUGH, J., concurring).!

But importantly, today’s decision will require district
courts to follow proper legal procedures when awarding
such relief. Most significantly, district courts can no longer
award preliminary nationwide or classwide relief except
when such relief is legally authorized. And that salutary
development will help bring substantially more order and
discipline to the ubiquitous preliminary litigation over new
federal statutes and executive actions.

I write separately simply to underscore that this case
focuses on only one discrete aspect of the preliminary
litigation relating to major new federal statutes and
executive actions—namely, what district courts may do
with respect to those new statutes and executive actions in
what might be called “the interim before the interim.”
Although district courts have received much of the
attention (and criticism) in debates over the universal-
injunction issue, those courts generally do not have the last
word when they grant or deny preliminary injunctions. The

1In addition, as the Court notes, an injunction granting complete relief
to plaintiffs may also, as a practical matter, benefit nonparties. Ante, at
15-19.
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courts of appeals and this Court can (and regularly do)
expeditiously review district court decisions awarding or
denying preliminary injunctive relief. The losing party in
the district court—the defendant against whom an
injunction is granted, or the plaintiff who is denied an
injunction—will often go to the court of appeals to seek a
temporary stay or injunction. And then the losing party in
the court of appeals may promptly come to this Court with
an application for a stay or injunction. This Court has
therefore often acted as the ultimate decider of the interim
legal status of major new federal statutes and executive
actions. See, e.g., Ohiov. EPA, 603 U. S. 279 (2024); Danco
Laboratories, LLC v. Alliance for Hippocratic Medicine, 598
U. S. _ (2023); National Federation of Independent
Business v. OSHA, 595 U. S. 109 (2022) (per curiam);
Alabama Assn. of Realtors v. Department of Health and
Human Servs., 594 U. S. 758 (2021) (per curiam); see also

Labrador v. Poe, 601 U. S. _ , _ — (2024
(KAVANAUGH, J., concurring in grant of stay) (slip op., at 2—
3).

After today’s decision, that order of operations will not
change. In justiciable cases, this Court, not the district
courts or courts of appeals, will often still be the ultimate
decisionmaker as to the interim legal status of major new
federal statutes and executive actions—that is, the interim
legal status for the several-year period before a final
decision on the merits.

I

The Court’s decision today focuses on the “interim before
the interim”—the preliminary relief that district courts can
award (and courts of appeals can approve) for the generally
weeks-long interim before this Court can assess and settle
the matter for the often years-long interim before a final
decision on the merits. To appreciate the broader context
surrounding today’s decision, it is important to understand
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this Court’s role in preliminary litigation of this sort.

The basic scenario in these kinds of applications to this
Court is by now familiar. Congress passes a major new
statute, or the Executive Branch issues a major new rule or
executive order. The litigation over the legality of the new
statute or executive action winds its way through the
federal courts. And that litigation may meander on for
many months or often years before this Court can issue a
final ruling deciding the legality of the new statute or
executive action.

In the meantime, various plaintiffs may seek preliminary
injunctions, sometimes in many different district courts.
And a government defendant against whom a preliminary
injunction is granted (or a plaintiff who is denied a
preliminary injunction) may seek a temporary stay or
injunction in the court of appeals and then in this Court.

That preliminary-injunction litigation—which typically
takes place at a rapid-fire pace long before the merits
litigation culminates several years down the road—raises a
question: What should the interim legal status of the
significant new federal statute or executive action at issue
be during the several-year period before this Court’s final
ruling on the merits?

That interim-status question 1is itself immensely
important. The issue of whether a major new federal
statute or executive action “is enforceable during the
several years while the parties wait for a final merits ruling
. .. raises a separate question of extraordinary significance
to the parties and the American people.” Labrador v. Poe,
601 U.S. __ ,_ —  (2024) (KAVANAUGH, J., concurring
in grant of stay) (slip op., at 2-3).

The interim-status issue in turn raises two other critical
questions: Should there be a nationally uniform answer on
the question of whether a major new federal statute or
executive action can be legally enforced in the often years-
long interim period until this Court reaches a final decision
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on the merits? If so, who decides what the nationally
uniform interim answer is?

First, in my view, there often (perhaps not always, but
often) should be a nationally uniform answer on whether a
major new federal statute, rule, or executive order can be
enforced throughout the United States during the several-
year interim period until its legality is finally decided on
the merits.

Consider just a few of the major executive actions that
have been the subject of intense preliminary-injunction or
other pre-enforcement litigation in the past 10 years or so,
under Presidents of both political parties. They range from
travel bans to birthright citizenship, from the Clean Power
Plan to student loan forgiveness, from the OSHA vaccine
mandate to the service of transgender individuals in the
military, from Title IX regulations to abortion drugs. And
the list goes on. Those executive actions often are highly
significant and have widespread effects on many
individuals, businesses, governments, and other
organizations throughout the United States.

Often, it is not especially workable or sustainable or
desirable to have a patchwork scheme, potentially for
several years, in which a major new federal statute or
executive action of that kind applies to some people or
organizations in certain States or regions, but not to others.
The national reach of many businesses and government
programs, as well as the regular movement of the American
people into and out of different States and regions, would
make it difficult to sensibly maintain such a scattershot
system of federal law.

Second, if one agrees that the years-long interim status
of a highly significant new federal statute or executive
action should often be uniform throughout the United
States, who decides what the interim status 1s?

The answer typically will be this Court, as has been the
case both traditionally and recently. This Court’s actions
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in resolving applications for interim relief help provide
clarity and uniformity as to the interim legal status of
major new federal statutes, rules, and executive orders. In
particular, the Court’s disposition of applications for
interim relief often will effectively settle, de jure or de facto,
the interim legal status of those statutes or executive
actions nationwide.

The decision today will not alter this Court’s traditional
role in those matters. Going forward, in the wake of a major
new federal statute or executive action, different district
courts may enter a slew of preliminary rulings on the
legality of that statute or executive action. Or
alternatively, perhaps a district court (or courts) will grant
or deny the functional equivalent of a wuniversal
injunction—for example, by granting or denying a
preliminary injunction to a putative nationwide class under
Rule 23(b)(2), or by preliminarily setting aside or declining
to set aside an agency rule under the APA.

No matter how the preliminary-injunction litigation on
those kinds of significant matters transpires in the district
courts, the courts of appeals in turn will undoubtedly be
called upon to promptly grant or deny temporary stays or
temporary injunctions in many cases.

And regardless of whether the district courts have issued
a series of individual preliminary rulings, or instead have
issued one or more broader classwide or set-aside
preliminary rulings, the losing parties in the courts of
appeals will regularly come to this Court in matters
involving major new federal statutes and executive
actions.?

If there is no classwide or set-aside relief in those kinds
of nationally significant matters, then one would expect a
flood of decisions from lower courts, after which the losing

2By statute, some litigation may start in a court of appeals or three-
judge district court and then come directly to this Court.
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parties on both sides will probably inundate this Court with
applications for stays or injunctions.? And in cases where
classwide or set-aside relief has been awarded, the losing
side in the lower courts will likewise regularly come to this
Court if the matter is sufficiently important.

When a stay or injunction application arrives here, this
Court should not and cannot hide in the tall grass. When
we receive such an application, we must grant or deny.*
And when we do—that is, when this Court makes a decision
on the interim legal status of a major new federal statute or
executive action—that decision will often constitute a form
of precedent (de jure or de facto) that provides guidance
throughout the United States during the years-long interim
period until a final decision on the merits.

3 That scenario explains why it would not make much sense for this
Court to apply different standards to (i) an application for an injunction
and (ii) an application for a stay of an injunction. See, e.g., Tandon v.
Newsom, 593 U. S. 61, 64 (2021) (per curiam) (applying the usual stay
standard to an application for an injunction).

Suppose a district court in Circuit A enjoins a new executive action.
And the court of appeals in Circuit A then declines to stay the injunction.
Meanwhile, a district court in Circuit B does not enjoin that new
executive action, and the court of appeals in Circuit B also declines to
enjoin it. Both cases come to this Court on applications for interim
relief—one seeking a stay of injunction and one seeking an injunction. It
would not be particularly rational to deny a stay and leave the injunction
in place in Circuit A, and then to turn around and deny an injunction in
Circuit B on account of a purportedly higher standard for this Court to
grant injunctions rather than stays. The standards should mesh so that
this Court can ensure uniformity without regard to the happenstance of
how various courts of appeals and district courts ruled.

4To obtain an interim stay or injunction, “an applicant must show (1) a
reasonable probability that four Justices will consider the issue
sufficiently meritorious to grant certiorari; (2) a fair prospect that a
majority of the Court will vote to reverse the judgment below; and (3) a
likelihood that irreparable harm will result from the denial” of the
application. Hollingsworth v. Perry, 558 U. S. 183, 190 (2010) (per
curiam); see Tandon, 593 U. S., at 64. The Court may also consider
(4) the “balance” of “the equities” and “relative harms” to the parties.
Hollingsworth, 558 U. S., at 190.
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II

It is sometimes suggested, however, that this Court
should adopt a policy of presumptively denying applications
for stays or injunctions—even applications involving
significant new federal statutes or executive actions—
regardless of which way the various lower courts have
ruled. That suggestion is flawed, in my view, because it
would often leave an unworkable or intolerable patchwork
of federal law in place. And even in cases where there is no
patchwork—for example, because an application comes to
us with a single nationwide class-action injunction—what
if this Court thinks the lower court’s decision is wrong? On
student loan forgiveness or the Clean Power Plan or
mifepristone or the travel bans, for example? Should we
have a rule of presumptively denying relief, thereby
allowing erroneous injunctions (or erroneous denials of
injunctions) of major new statutes and executive actions to
remain in place for several years, and thus severely
harming the Government and would-be beneficiaries of (or
regulated parties under) those new statutes and executive
actions? I think not. And this Court’s actions over the years
reflect that the Court thinks not.

Unless and until this Court grants or denies an
application for stay or injunction, tremendous uncertainty
may surround the interim legal status of the new federal
statute or executive action throughout the country. The
statute or executive action may be in effect in some places
but not others, for some businesses but not others, for some
Americans but not others. That temporary geographic,
organizational, and individual variation in federal law
might not warrant this Court’s intervention in run-of-the-
mill cases—which is why it makes sense that this Court
denies applications for interim relief when the Court is
unlikely to later grant certiorari. See Does 1-3v. Mills, 595
U. S. _, _ (2021) (BARRETT, J., concurring in denial of
application for injunctive relief). But in cases involving
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major new federal statutes or executive actions, uniformity
1s often essential or at least sensible and prudent. In those
kinds of cases, disuniformity—even if only for a few years
or less—can be chaotic. And such chaos is not good for the
law or the country.

One of this Court’s roles, in justiciable cases, is to resolve
major legal questions of national importance and ensure
uniformity of federal law. So a default policy of off-loading
to lower courts the final word on whether to green-light or
block major new federal statutes and executive actions for
the several-year interim until a final ruling on the merits
would seem to amount to an abdication of this Court’s
proper role.

Some might object that this Court is not well equipped to
make those significant decisions—namely, decisions about
the interim status of a major new federal statute or
executive action—on an expedited basis. But district courts
and courts of appeals are likewise not perfectly equipped to
make expedited preliminary judgments on important
matters of this kind. Yet they have to do so, and so do we.
By law, federal courts are open and can receive and review
applications for relief 24/7/365. See 28 U. S. C. §452 (“All
courts of the United States shall be deemed always open for
the purpose of filing proper papers . . . and making motions
and orders”). And this Court has procedural tools that can
help us make the best possible interim decision in the
limited time available—administrative stays, additional
briefing, amicus briefs, oral argument, certiorari before
judgment, and the like. On top of that, this Court has nine
Justices, each of whom can (and does) consult and
deliberate with the other eight to help the Court determine
the best answer, unlike a smaller three-judge court of
appeals panel or one-judge district court. And this Court
also will have the benefit of the prior decisions in the case
at hand from the court of appeals and the district court.

Some might argue that preliminary disputes over the
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legality of major new statutes and executive actions can
draw this Court into difficult or controversial matters
earlier than we might like, as distinct from what happens
on our slower-moving merits docket. That is an
understandable concern. But when it comes to the interim
status of major new federal statutes and executive actions,
it is often important for reasons of clarity, stability, and
uniformity that this Court be the decider. And Members of
the Court have life tenure so that we can make tough calls
without fear or favor. As with the merits docket, the Court’s
role in resolving applications for interim relief is to
neutrally referee each matter based on the relevant legal
standard. Avoiding controversial or difficult decisions on
those applications is neither feasible nor appropriate.

Some might also worry that an early or rushed decision
on an application could “lock in” the Court’s assessment of
the merits and subtly deter the Court from later making a
different final decision. But in deciding applications for
interim relief involving major new statutes or executive
actions, we often have no choice but to make a preliminary
assessment of likelihood of success on the merits; after all,
in cases of that sort, the other relevant factors (irreparable
harm and the equities) are often very weighty on both sides.
See Labrador v. Poe, 601 U. S. _, _ —  (2024)
(KAVANAUGH, J., concurring in grant of stay) (slip op., at 3—
4). Moreover, judges strive to make the correct decision
based on current information notwithstanding any previous
assessment of the merits earlier in the litigation. It is not
uncommon to think and decide differently when one knows
more. This Court has done so in the past, see West Virginia
Bd. of Ed. v. Barnette, 319 U. S. 624 (1943), and
undoubtedly will continue to do so in the future.

To reiterate, this Court should not insert itself into run-
of-the-mill preliminary-injunction cases where we are not
likely to grant certiorari down the road. But determining
the nationally uniform interim legal status for several years
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of, say, the Clean Power Plan or Title IX regulations or
mifepristone rules is a role that the American people
appropriately expect this Court—and not only the courts of
appeals or district courts—to fulfill.

* * *

The volume of preliminary-injunction and other pre-
enforcement litigation over new federal laws and executive
actions coming to this Court has been growing in recent
years. That trend is in part the result of the increasing
number of major new executive actions by recent
Presidential administrations (of both political parties) that
have had difficulty passing significant new legislation
through Congress. Meanwhile, applications for stays or
injunctions in capital-punishment cases, election disputes,
and other time-sensitive matters (including numerous
COVID-19-related disputes in the few years beginning in
2020) have also continued to come to this Court on a steady
basis, as they traditionally have.

Although the volume of applications has increased, the
Court’s responsibility for deciding consequential
applications for stays or injunctions is not new. See, e.g.,
West Virginia v. EPA, 577 U. S. 1126 (2016) (temporarily
enjoining Clean Power Plan); Purcell v. Gonzalez, 549 U. S.
1 (2006) (per curiam) (vacating injunction pending appeal
regarding state voter 1D law); Rubin v. United States, 524
U. S. 1301 (1998) (Rehnquist, C. J., in chambers) (denying
stay pending certiorari of order enforcing subpoenas to
Secret Service agents regarding their observations of the
President); Schlesinger v. Holtzman, 414 U. S. 1321 (1973)
(Marshall, J., in chambers) (staying District Court’s
injunction that had ordered a halt to bombing in
Cambodia); Youngstown Sheet & Tube Co. v. Sawyer, 343
U. S. 579, 584, 589 (1952) (after expedited oral argument,
affirming District Court’s preliminary injunction that
proscribed seizure of steel mills by government); cf.
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Rosenberg v. United States, 346 U. S. 273, 283-285 (1953)
(vacating stay of execution of the Rosenbergs).

Today’s decision on district court injunctions will not
affect this Court’s vitally important responsibility to resolve
applications for stays or injunctions with respect to major
new federal statutes and executive actions. Deciding those
applications is not a distraction from our job. It is a critical
part of our job. With that understanding, I join the Court’s
opinion in full.
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JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN and
JUSTICE JACKSON join, dissenting.

Children born in the United States and subject to its laws
are United States citizens. That has been the legal rule
since the founding, and it was the English rule well before
then. This Court once attempted to repudiate it, holding in
Dred Scott v. Sandford, 19 How. 393 (1857), that the chil-
dren of enslaved black Americans were not citizens. To
remedy that grievous error, the States passed in 1866 and
Congress ratified in 1868 the Fourteenth Amendment’s Cit-
izenship Clause, which enshrined birthright citizenship in
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the Constitution. There it has remained, accepted and re-
spected by Congress, by the Executive, and by this Court.
Until today.

It is now the President who attempts, in an Executive Or-
der (Order or Citizenship Order), to repudiate birthright
citizenship. Every court to evaluate the Order has deemed
it patently unconstitutional and, for that reason, has en-
joined the Federal Government from enforcing it. Unde-
terred, the Government now asks this Court to grant emer-
gency relief, insisting it will suffer irreparable harm unless
it can deprive at least some children born in the United
States of citizenship. See Protecting the Meaning and
Value of American Citizenship, Exec. Order No. 14160, 90
Fed. Reg. 8849 (2025).

The Government does not ask for complete stays of the
injunctions, as it ordinarily does before this Court. Why?
The answer is obvious: To get such relief, the Government
would have to show that the Order is likely constitutional,
an impossible task in light of the Constitution’s text, his-
tory, this Court’s precedents, federal law, and Executive
Branch practice. So the Government instead tries its hand
at a different game. It asks this Court to hold that, no mat-
ter how illegal a law or policy, courts can never simply tell
the Executive to stop enforcing it against anyone. Instead,
the Government says, it should be able to apply the Citizen-
ship Order (whose legality it does not defend) to everyone
except the plaintiffs who filed this lawsuit.

The gamesmanship in this request is apparent and the
Government makes no attempt to hide it. Yet, shamefully,
this Court plays along. A majority of this Court decides that
these applications, of all cases, provide the appropriate oc-
casion to resolve the question of universal injunctions and
end the centuries-old practice once and for all. In its rush
to do so the Court disregards basic principles of equity as
well as the long history of injunctive relief granted to non-
parties.
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No right is safe in the new legal regime the Court creates.
Today, the threat is to birthright citizenship. Tomorrow, a
different administration may try to seize firearms from law-
abiding citizens or prevent people of certain faiths from
gathering to worship. The majority holds that, absent cum-
bersome class-action litigation, courts cannot completely
enjoin even such plainly unlawful policies unless doing so
1s necessary to afford the formal parties complete relief.
That holding renders constitutional guarantees meaningful
in name only for any individuals who are not parties to a
lawsuit. Because I will not be complicit in so grave an at-
tack on our system of law, I dissent.

I

The majority ignores entirely whether the President’s Ex-
ecutive Order is constitutional, instead focusing only on the
question whether federal courts have the equitable author-
ity to issue universal injunctions. Yet the Order’s patent
unlawfulness reveals the gravity of the majority’s error and
underscores why equity supports universal injunctions as
appropriate remedies in this kind of case. As every conceiv-
able source of law confirms, birthright citizenship is the law
of the land.

A

The Citizenship Clause provides that “[a]ll persons born
or naturalized in the United States and subject to the juris-
diction thereof, are citizens of the United States and of the
State wherein they reside.” U. S. Const., Amdt. 14, §1.
That means what it says. Nestled in the Fourteenth
Amendment alongside the Equal Protection Clause, the
Citizenship Clause does not discriminate on the basis of
race, sex, ethnicity, religion, or, importantly here, parent-
age. It refers instead to “[a]ll persons born or naturalized
in the United States.” Ibid.

Besides birth, there is only one condition: that one be
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“subject to the jurisdiction” of the United States. Yet that
condition too leaves no room for ambiguity. To be “subject
to the jurisdiction” of the United States means simply to be
bound to its authority and its laws. See N. Webster, An
American Dictionary of the English Language 732 (C.
Goodrich & N. Porter eds. 1865) (defining jurisdiction as the
“[plower of governing or legislating,” or “the power or right
of exercising authority”). As the Government would pre-
sumably concede, virtually everyone born in the United
States and present in its territory is subject to its authority
and its laws. After all, “[t]he jurisdiction of the nation
within its own territory is necessarily exclusive and abso-
lute.” Schooner Exchange v. McFaddon, 7 Cranch 116, 136
(1812) (Marshall, C. J., for the Court). Once a citizen of an-
other nation steps onto United States soil, she is (with nar-
row exception) “amenable to the jurisdiction” of the United
States. Id., at 144. That is why “no plausible distinction
with respect to Fourteenth Amendment ‘jurisdiction’ can be
drawn between resident aliens whose entry into the United
States was lawful, and resident aliens whose entry was un-
lawful.” Plyler v. Doe, 457 U. S. 202, 211, n. 10 (1982).
Few constitutional questions can be answered by resort
to the text of the Constitution alone, but this is one. The
Fourteenth Amendment guarantees birthright citizenship.

B

Unsurprisingly given the clarity of the Citizenship
Clause’s text, every other source of interpretation confirms
this conclusion. Consider, first, its history. Long before the
Fourteenth Amendment, and indeed before the founding,
the common-law rule of jus soli (literally, right of the soil)
governed English citizenship. That rule rendered a per-
son’s birthplace determinative of her citizenship status.
Thus, “the children of aliens, born . . . in England,” gener-
ally were “natural-born subjects, and entitled to all the
privileges of such.” 1 W. Blackstone, Commentaries on the
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Laws of England 361-362 (1765); see also H. Broom & G.
Denman, Constitutional Law Viewed in Relation to Com-
mon Law 31 (2d ed. 1885) (describing Calvin’s Case (1608),
which established that “[e]very one born within the domin-
ions of the King of England . . . is . . . entitled to enjoy all
the rights and liberties of an Englishman”).

That English common-law rule carried over to the United
States after the founding. Shortly after the Constitution’s
ratification, James Madison observed that “it [was] an es-
tablished maxim that birth is a criterion of allegiance,” i.e.,
of citizenship. 1 Annals of Cong. 404 (1789). Birth, he ex-
plained, could convey citizenship in two ways: either
through “place” (under the “right of the soil” principle) or
through “parentage” (as for one born to United States citi-
zens). Ibid. “[B]ut, in general,” Madison explained, “place
1s the most certain criterion” and “it is what applies in the
United States.” Ibid. Mere decades later, Justice Story
wrote that “[nJothing is better settled . . . than the doctrine
that the children even of aliens born in a country . . . are
subjects by birth.” Inglis v. Trustees of Sailor’s Snug Har-
bour in City of New York, 3 Pet. 99, 164 (1830). Well before
the Fourteenth Amendment, then, it was the undisputed
“law of the United States [that] every person born within
the dominions and allegiance of the United States, what-
ever were the situation of his parents, is a natural born cit-
1zen.” Lynch v. Clarke, 1 Sand. Ch. 583, 663 (N. Y. Ch.
1844).

Though the law was clear, the Nation did not always live
up to its promise. Infamously, this Court departed from the
birthright citizenship principle in Dred Scott, 19 How. 393,
holding that the children of enslaved black Americans “are
not included, and were not intended to be included, under
the word ‘citizens’ in the Constitution.” Id., at 404. Follow-
ing the Civil War, the Reconstruction Congress corrected
that grave error. Section 1 of the Civil Rights Act of 1866,
14 Stat. 27, declared that “all persons born in the United
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States and not subject to any foreign power” would be “citi-
zens of the United States.” The Fourteenth Amendment’s
guarantee of birthright citizenship followed two years later.
The lawmakers who ratified the Fourteenth Amendment
understood that it would extend citizenship to all children
born here, regardless of parental citizenship. Indeed, some
objected to its passage on those grounds, complaining that
it would permanently extend citizenship to immigrants who
“invade [state] borders” and “settle as trespassers.” Cong.
Globe, 39th Cong., 1st Sess., 2891 (1866). Proponents
agreed, if not with the anti-immigrant sentiment, that the
Clause would extend citizenship to the children of immi-
grants. For example, Senator Conness of California (one of
the Amendment’s lead supporters) confirmed on the floor
“that the children born here of Mongolian parents shall be
declared by the Constitution of the United States to be en-
titled to civil rights and to equal protection before the law.”
Id., at 2892. “We have declared that by law” in the Civil
Rights Act, he explained, and “now it is proposed to incor-
porate the same provision in the fundamental instrument
of the nation.” Id., at 2891. Not one Senator disagreed with
this understanding of the Clause.

In the end, “[t]he Citizenship Clause was no legal inno-
vation.” J. Ho, Defining “American”: Birthright Citizenship
and the Original Understanding of the 14th Amendment, 9
Green Bag 2d 367, 369 (2006); see also id., at 368 (“Birth-
right citizenship is guaranteed by the Fourteenth Amend-
ment. That birthright is protected no less for children of
undocumented persons than for descendants of Mayflower
passengers”). “It simply restored the longstanding English
common law doctrine of jus soli” abrogated by Dred Scott.
Ho, 9 Green Bag 2d, at 369; see also M. Ramsey, Original-
ism and Birthright Citizenship, 109 Geo. L. J. 405, 472
(2020) (The “central purpose” of the Citizenship Clause
“was, of course, to overrule Dred Scoit”).
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C

Following the ratification of the Fourteenth Amendment,
this Court confirmed the Amendment’s plain meaning in
United States v. Wong Kim Ark, 169 U. S. 649 (1898). At
issue was the citizenship of Wong Kim Ark, a young Cali-
fornia resident born in San Francisco to Chinese immigrant
parents. Id., at 6562. When Wong returned to California
from a trip to China, a custom’s collector denied him entry
on the sole ground that he was not a citizen of the United
States. Id., at 653.

This Court held that “[t]he Fourteenth Amendment af-
firms the ancient and fundamental rule of citizenship by
birth within the territory.” Id., at 693. As the President
does today, the Government in Wong Kim Ark rested its
case on the Clause’s sole qualifier. Wong was not subject to
the jurisdiction of the United States, the Government
claimed, because at birth his parents were aliens in the
United States who were “subjects of the emperor of China,”
thus making Wong a subject of the emperor of China as
well. Id., at 6562-653. This Court squarely rejected that
attempt to limit the Citizenship Clause’s reach. Instead, it
held, the “subject to the jurisdiction” qualifier excludes
only “children born of alien enemies in hostile occupation,
and children of diplomatic representatives of a foreign
State,” id., at 682, “with the single additional exception of
children of members of the Indian tribes owing direct alle-
giance to their several tribes,” id., at 693.1

1The first two exceptions “ha[d] already been shown, by the law of Eng-
land and by our own law, from the time of the first settlement of the
English colonies in America, [to be] recognized exceptions to the funda-
mental rule of citizenship by birth within the country.” Wong Kim Ark,
169 U. S., at 682. The additional exception for certain children born to
Indian tribe members reflected the country’s historical understanding
that Indian tribes were “quasi foreign nations” within the physical
boundaries of the United States. See Cong. Globe, 39th Cong., 1st Sess.,
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That holding conclusively settled any remaining dispute
over the Citizenship Clause’s meaning. Since then, all
three branches of Government have unflinchingly adhered
to it.

This Court, for one, has repeatedly reaffirmed Wong Kim
Ark’s holding. Notwithstanding legislation purporting to
render Japanese persons “ineligible” for citizenship, we
held in Morrison v. California, 291 U. S. 82 (1934), that a
child with Japanese parents “is a citizen of the United
States if he was born within the United States.” Id., at 85.
The Court recognized the same rule even during World War
II, when individuals of Japanese ancestry were subject to
curfew and exclusion orders. See Hirabayashi v. United
States, 320 U. S. 81, 96-97 (1943). So too has the Court
recognized that the child of parents unlawfully present in
the United States “is, of course, an American citizen by
birth.” United States ex rel. Hintopoulos v. Shaughnessy,
353 U. S. 72, 73 (1957). The same is true of children whose
parents gained admission into the United States by unlaw-
ful means. See, e.g., INS v. Errico, 385 U. S. 214, 215-216
(1966); INS v. Rios-Pineda, 471 U. S. 444, 446 (1985).

Congress, for its part, has also reaffirmed the principles
of birthright citizenship by enshrining it in a federal stat-
ute. Section 201 of the Nationality Act of 1940 provides that
all those “born in the United States, and subject to the ju-
risdiction thereof,” “shall be nationals and citizens of the
United States at birth.” 8 U. S. C. §1401(a); see also Tag-
gart v. Lorenzen, 587 U. S. 554, 560 (2019) (recognizing

2890 (1866). Treaties between many tribes and the Federal Government,
at the time, ensured that it was the tribe, and not the United States Gov-
ernment, that had “prescriptive and law enforcement authority” over
tribal members. M. Ramsey, Originalism and Birthright Citizenship,
109 Geo. L. J. 405, 443-444 (2020); see id., at 442—444. Congress even-
tually extended birthright citizenship to tribal members born in the
United States in 1924. See Indian Citizenship Act of 1924, ch. 233, 43
Stat. 253, 8 U. S. C. §1401(b). These exceptions are not at issue in these
cases.



Cite as: 606 U. S. (2025) 9

SOTOMAYOR, J., dissenting

“longstanding interpretive principle” that if statutory term
“4s “obviously transplanted from another legal source,” it
“pbrings the old soil with it”’”).

For at least the last century, the Executive Branch has
adhered to the same principle. When Congress proposed to
reaffirm birthright citizenship in the 1940 Nationality Act,
cabinet officials described it as “a statement of the common-
law rule, which has been in the United States from the be-
ginning of its existence.” House Committee on Immigration
and Naturalization, Nationality Laws of the United States,
76th Cong., 1st Sess., 7 (Comm. Print 1939). Indeed, the
Government concedes even now that the Executive Branch
has recognized the vitality of birthright citizenship “at least
back to World War II, if not earlier.” App. to Opposition to
Application in No. 24A886, p. 323a. That explains, among
other things, why the Social Security Administration and
the Department of State have long accepted proof of one’s
birthplace as proof of citizenship. See 44 Fed. Reg. 10369,
10371 (1979); 20 CFR §§422.107(d), 422.103(c)(2) (2024); 22
CFR §§51.40, 51.42 (2024).

Some decades ago, the Office of Legal Counsel was asked
to respond to a House bill that would have denied birthright
citizenship to “ ‘children born in the United States to par-
ents who are not citizens or permanent resident aliens.” 19
Op. OLC 340, 341 (1995). The answer well summed up the
state of the law: This “office grapples with many difficult
and close issues of constitutional law. The lawfulness of
this bill is not among them. This legislation is unquestion-
ably unconstitutional.” Ibid.

II
A

Undeterred by the Constitution, history, Supreme Court
precedent, federal law, and longstanding Executive Branch
practice, President Donald J. Trump issued Executive Or-
der No. 14160 on the day of his inauguration that purported
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to redefine American citizenship. The Order declares that
United States citizenship does not extend to persons who
are born to a mother unlawfully present in the United
States, or lawfully present on a temporary basis, and a fa-
ther who is neither a citizen nor lawful permanent resident.
Ibid. It further prohibits federal agencies from issuing cit-
1izenship documentation to such persons or accepting state
documentation to that effect, and it directs a slew of federal
officials to conform agency regulations to the Order. Id., at
8449-8450. The prohibition, according to the Order, ap-
plies “only to persons who are born within the United States
after 30 days from the date of th[e] order.” Id., at 8449.

B

Shortly after the President issued the Citizenship Order,
several groups of plaintiffs (together, respondents) chal-
lenged the Order in Federal District Courts in Maryland,
Massachusetts, and Washington. Respondents include: a
group of pregnant women? whose children will not be
United States citizens under the terms of the Citizenship
Order; two immigrants-rights organizations with thou-
sands of members across the country who are likely to give
birth to children who would also be denied citizenship un-
der the Order; and 22 States, the District of Columbia, and
the city of San Francisco. In their respective suits, respond-
ents asserted that the Citizenship Order violates the Four-
teenth Amendment and §1401(a).

Respondents also sought a preliminary injunction bar-
ring enforcement of the Citizenship Order during the pen-
dency of the litigation. If allowed to go into effect, they said,
the policy would inflict irreparable harm on their children

2Two of these women seek to represent a class of pregnant women and
children residing in Washington State, who are affected by the Citizen-
ship Order. See Complaint in No. 2:25-c¢v-00127 (WD Wash., Feb. 4,
2025), ECF Doc. 106. The District Court has yet to rule on the certifica-
tion of that putative class.
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(and their members’ children) by denying them “enjoyment
of the full privileges, rights, and benefits that come with
U. S. citizenship,” and rendering them vulnerable to unlaw-
ful deportation before the Courts could adjudicate their con-
stitutional claim. Complaint in No. 8:25—cv—00201 (D Md.,
Jan. 21, 2025), p. 6, 12; see also Complaint in No. 2:25-cv—
00127 (WD Wash., Feb. 4, 2025), ECF Doc. 106, pp. 33—-36,
19120-139 (Washington Complaint).

As for the States, they attested that enforcement of the
Citizenship Order would cost them millions of dollars in
federal funding and impose significant administrative bur-
dens. The States “administer numerous programs for the
benefit of their residents, including for newborns and young
children, some of whom are wards of the plaintiff States
who are entitled to care by statute.” Id., at 23, §79. Those
social welfare programs include ones provided for by state
law, as well as ones established by federal law, such as Med-
icaid and the Children’s Health Insurance Program: Sev-
eral of them “are funded in part by federal dollars, with fed-
eral funding frequently tied to the -citizenship and
immigration status of the individuals served.” Ibid. By
stripping some children within the States of their citizen-
ship, the Order would reduce the States’ federal funding,
“forc[ing the States] to bear significantly increased costs to
operate and fund programs that ensure the health and well-
being of their residents.” Id., at 6, 8, 45, 6; see also Op-
position to Application in No. 24A886 (New Jersey), pp. 9—
11; Complaint in No. 1:25-cv—10139 (D Mass., Jan. 21,
2025), pp. 23-42, 19121-201. Relatedly, because the States
must verify the citizenship status of the individuals they
serve, the States alleged that the Citizenship Order would
force them to expend significant sums to “modif[y] their . . .
operational structures and administration” to account for
the changes in citizenship. Washington Complaint 6, 98;
see also Opposition to Application in No. 24A886 (New Jer-
sey), at 9-11.
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All three District Courts preliminarily enjoined enforce-
ment of the Citizenship Order. Each court determined that
the Citizenship Order was likely unlawful, that respond-
ents were likely to face irreparable harm without an injunc-
tion, and that the equities and public interest cut decisively
in respondents’ favor. See 763 F. Supp. 3d 723, 727, 744—
745 (Md. 2025); 765 F. Supp. 3d 1142, 1152-1153 (WD
Wash. 2025); Doe v. Trump, 766 F. Supp. 3d 266, 274, 285—
287 (Mass. 2025).

The District Courts further determined that only injunc-
tions blocking the Citizenship Order’s enforcement nation-
wide would completely redress respondents’ injuries. For
the organizational plaintiffs, the Maryland District Court
explained that those plaintiffs have “ ‘over 680,000 mem-
bers . .. who reside in all 50 U.S. states” and “hundreds of
them expect to give birth soon.” 763 F. Supp. 3d, at 746.
The Washington District Court found that “a geograph-
ically limited injunction would be ineffective” for the state
plaintiffs “as it would not completely relieve [the States] of
the Order’s financial burden(s).” 765 F. Supp. 3d, at 1153.
For one thing, that court explained, the constant flow of
people moving in and out of various States meant some chil-
dren born to noncitizen parents in a nonplaintiff State
would later reside in a plaintiff State. Once there, those
children (under state law) would be eligible for state bene-
fits. Yet due to the Citizenship Order, the plaintiff States
would no longer receive federal funding to support those
benefits. In addition, the plaintiff States would have to cre-
ate an entirely new administrative and recordkeeping sys-
tem to accommodate children who were not citizens under
the Order and born in a nonplaintiff State. So if the District
Court allowed birthright citizenship to continue for chil-
dren born in the plaintiff States, but not in any other State,
that would not completely redress the States’ financial in-
jury. Ibid.

For identical reasons, the Massachusetts District Court
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also found that the state plaintiffs’ injuries could be re-
dressed only by a universal injunction. See 766 F. Supp.
3d, at 288 (“The harms [the States] have established stem
from the [Order’s] impact on the citizenship status—and
the ability to discern or verify such status—for any child
located or seeking various services within their jurisdic-
tion”).

The Government filed motions to stay the injunctions in
three separate Courts of Appeals. Nowhere did the Govern-
ment contest the District Courts’ uniform holdings that the
Citizenship Order likely violated the Constitution. Instead,
it challenged only the scope of the ordered relief, arguing
that the injunctions should be narrowed to block the Order’s
enforcement against only the individual persons named in
the complaints.

All three appellate courts denied the Government’s re-
quest and left the preliminary injunctions intact. See 131
F. 4th 27 (CA1 2025); 2025 WL 654902 (CA4, Feb. 28, 2025);
2025 WL 553485 (CA9, Feb. 19, 2025). The Fourth Circuit,
which reviewed the preliminary injunction issued to the or-
ganizational plaintiffs, concluded that “[t]he district court
... carefully explained why an injunction limited to the par-
ties—including organizations with hundreds of thousands
of members nationwide—would be unworkable in practice
and thus fail to provide complete relie[f] to the plaintiffs.”
2025 WL 654902, *1. The First and Ninth Circuits left un-
disturbed the Massachusetts and Washington District
Courts’ respective determinations that only universal in-
junctions would fully redress the States’ injuries. See 131
F. 4th, 42-43; 2025 WL 553485, *1.

On March 13, the Government filed emergency applica-
tions with this Court requesting partial stays of the three
preliminary injunctions of the Citizenship Order. The Gov-
ernment renews its contention that the injunctions must be
narrowed to benefit only formal parties in these cases.
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II1

In partially granting the Government’s remarkable re-
quest, the Court distorts well-established equitable princi-
ples several times over. A stay, this Court has said, “‘is not
a matter of right,”” but rather “ ‘an exercise of judicial dis-
cretion.” Nken v. Holder, 556 U. S. 418, 433 (2009). For
centuries, courts have “close[d] the doors” of equity to those
“tainted with inequitableness or bad faith relative to the
matter in which [they] seek relief.” Precision Instrument
Mfg. Co. v. Automotive Maintenance Machinery Co., 324
U. S. 806, 814 (1945). Yet the majority throws the doors of
equity open to the Government in a case where it seeks to
undo a fundamental and clearly established constitutional
right. The Citizenship Order’s patent unlawfulness is rea-
son enough to deny the Government’s applications.

The Government also falls well short of satisfying its bur-
den to show that it will likely suffer irreparable harm ab-
sent a stay and that it will likely succeed on the merits of
its challenge to the scope of the injunctions. Nken, 556
U. S., at 434-435. The Executive Branch has respected
birthright citizenship for well over a century, and it ad-
vances no plausible reason why maintaining the status quo
while the litigation proceeds would cause it irrevocable
harm. Nor could it, for the Constitution and federal law
prohibit the enforcement of the Citizenship Order.

For all that, moreover, the Government is not even cor-
rect on the merits of universal injunctions. To the contrary,
universal injunctions are consistent with long-established
principles of equity, once respected by this Court. What is
more, these cases do not even squarely present the legality
of universal injunctions. That is because, even if the major-
ity were right that injunctions can only offer “complete re-
lief to the plaintiffs before the court,” ante, at 17, each of the
lower courts here correctly determined that the nationwide
relief they issued was necessary to remedy respondents’ in-
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juries completely. So even ignoring the traditional stay fac-
tors and accepting the majority’s view of the merits, there
1s no reason to grant relief in these cases.

A

It is a bedrock principle that parties who request a stay
must show they will likely suffer irreparable harm absent
such relief. Indeed, “[t]he authority to grant stays has his-
torically been justified by the perceived need ‘to prevent ir-
reparable injury to the parties or to the public’ pending re-
view.” Nken, 556 U. S., at 432 (quoting Scripps-Howard
Radio, Inc. v. FCC, 316 U. S. 4, 9 (1942)). Thus, an appar-
ent likelihood of success on the merits never suffices on its
own to justify this Court’s intervention: Our emergency
docket is not a mechanism for an expedited appeal. Accord-
ingly, “this Court can avoid delving into the merits” “[i]f the
[applicant does not] demonstrat[e] an irreparable injury.”
Labrador v. Poe, 601 U.S. __, _ (2024) (KAVANAUGH, J.,
concurring in grant of stay) (slip op., at 3); contra, ante, at
8-11 (KAVANAUGH, J., concurring).

What grave harm does the Executive face that prompts a
majority of this Court to grant it relief? The answer, the
Government says, is the inability to enforce the Citizenship
Order against nonparties. For the majority, that answer
suffices. See ante, at 24 (“When a federal court enters a
universal injunction against the Government, it ‘im-
proper(ly] intrude[s]’ on ‘a coordinate branch of the Govern-
ment’ and prevents the Government from enforcing its pol-
icies against nonparties”).

The problem, however, is that the Executive Branch has
no right to enforce the Citizenship Order against anyone.
As the Executive itself once put it, the Order is “unques-
tionably unconstitutional.” Supra, at 9. It defies logic to
say that maintaining a centuries-long status quo for a few
months longer will irreparably injure the Government. See
Starbucks Corp. v. McKinney, 602 U.S. 339, 345-346
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(2024) (The “purpose” of equitable relief “ ‘is merely to pre-
serve the relative positions of the parties until a trial on the
merits can be held”). The President’s “mandate . . . to ex-
ercise his executive power,” Myers v. United States, 272
U. S. 52, 123 (1926), in any event, does not permit him to
rewrite the Constitution or statutory provisions at a whim.
By forging ahead and granting relief to the Government an-
yway, this Court endorses the radical proposition that the
President is harmed, irreparably, whenever he cannot do
something he wants to do, even if what he wants to do is
break the law.

The majority claims that it can sidestep “analysis of the
Executive Order” altogether because (in its view) every
overbroad injunction necessarily causes irreparable harm
sufficient to warrant emergency intervention. Ante, at 24.
Yet where a purportedly overbroad injunction orders the
Government to do only what this Court has expressly held
it is required to do, it is hard to see how it could cause any
harm. At oral argument, the Government conceded it was
bound to follow this Court’s precedent. See Tr. of Oral Arg.
62—63. This Court’s precedent establishes beyond a shade
of doubt that the Executive Order is unconstitutional. See
supra, at 3-9. Thus, by enjoining the Government from vi-
olating settled law, the District Courts’ orders do not cause
the Government any harm.

The majority’s contrary position is self-refuting. Suppose
an executive order barred women from receiving unemploy-
ment benefits or black citizens from voting. Is the Govern-
ment irreparably harmed, and entitled to emergency relief,
by a district court order universally enjoining such policies?
The majority, apparently, would say yes.

Nothing in this Court’s precedents supports that result.
It turns one of the “ ‘most critical factors we must consider
in deciding whether to grant a stay” into a box-checking ex-
ercise whenever the relevant enjoined action is an executive
one. Trump v. International Refugee Assistance Project, 582
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U. S. 571, 584 (2017) (THOMAS, J., concurring in part and
dissenting in part). Even accepting that “[a]ny time a State
is enjoined by a court from effectuating statutes enacted by
representatives of its people, it suffers a form of irreparable
injury,” Maryland v. King, 567 U. S. 1301, 1303 (2012)
(ROBERTS, C. J., in chambers), that democratic considera-
tion cuts against the Government in these cases. Through
the ratification of the Fourteenth Amendment, Congress
and the States constitutionalized birthright citizenship.
Congress also codified birthright citizenship in §1401(a). It
is thus the Citizenship Order, not the District Courts’ in-
junctions, that prevents the “effectuat[ion]’” of a constitu-
tional amendment and repeals a “ ‘statut[e] enacted by rep-
resentatives of [the American] people.” Id., at 1303.
Simply put, it strains credulity to treat the Executive
Branch as irreparably harmed by injunctions that direct it
to continue following settled law. “All the officers of the
government, from the highest to the lowest, are creatures
of the law and are bound to obey it.” United States v. Lee,
106 U. S. 196, 220 (1882); but see Trump v. United States,
603 U. S. 593 (2024). The injunctions do no more harm to
the Executive than the Constitution and federal law do.

B

A majority of this Court nonetheless rushes to address
the merits of the Government’s applications, holding that
universal injunctions “likely exceed the equitable authority
that Congress has granted to federal courts.” Ante, at 1-2.
A majority that has repeatedly pledged its fealty to “history
and tradition” thus eliminates an equitable power firmly
grounded in centuries of equitable principles and practice.
By stripping all federal courts, including itself, of that
power, the Court kneecaps the Judiciary’s authority to stop
the Executive from enforcing even the most unconstitu-
tional policies. That runs directly counter to the point of
equity: empowering courts to do complete justice, including
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through flexible remedies that have historically benefited
parties and nonparties alike.

1

A Dbrief recounting of equity’s history demonstrates the
majority’s grave error. The American legal system grew out
of English law, which had two primary judicial institutions:
the common-law courts and equity courts. Equity courts
arose because of the inflexibility of the common-law system;
their purpose was to look beyond formal writs and provide
remedies where the common law gave inadequate relief. In
Blackstone’s words, equity was meant “to give remedy in
cases where none before was administered.” 3 Commen-
taries on the Laws of England, at 50.

Adaptability has always been a hallmark of equity, espe-
cially with regard to the scope of its remedies. While com-
mon-law courts were “compelled to limit their inquiry to the
very parties in the litigation before them,” equity courts
could “adjust the rights of all, however numerous,” and
“adapt their decrees to all the varieties of circumstances,
which may arise, and adjust them to all the peculiar rights
of all the parties in interest.” J. Story, Commentaries on
Equity Jurisprudence §28, pp. 27-28 (2d ed. 1839). After
all, equity’s “constant aim” was “to do complete justice.” dJ.
Story, Commentaries on Equity Pleadings §72, p. 74 (2d ed.
1840). Accordingly, equity courts could “decid[e] upon and
settl[e] the rights of all persons interested in the subject-
matter of the suit, so that the performance of the decree of
the Court may be perfectly safe to those, who are compelled
to obey it, and also, that future litigation may be pre-
vented.” Ibid.

For equity courts, injunctions were “manifestly indispen-
sable for the purposes of social justice in a great variety of
cases.” Story, Commentaries on Equity Jurisprudence
§959a, at 227. Unlike this Court, then, those courts “con-
stantly decline[d] to lay down any rule which shall limit
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their power and discretion as to the particular cases, in
which such injunctions shall be granted, or withheld.” Ibid.
Justice Story underscored the “wisdom in this course”: Eq-
uity courts needed flexibility to craft injunctions for partic-
ular cases, as it was “impossible to foresee all the exigencies
of society which may require their aid and assistance to pro-
tect rights or redress wrongs.” Ibid.

In their pursuit of complete justice, equity courts could
award injunctive and other equitable relief to parties and
nonparties alike. For centuries, they did so through what
was known as “bills of peace.” If a plaintiff or group of
plaintiffs filed such a bill, an English court could use a sin-
gle case to settle disputes affecting whole communities, for
“the inherent jurisdiction of equity” included the power “to
interfere for the prevention of a multiplicity of suits.” 1 dJ.
Pomeroy, Equity Jurisprudence §260, p. 278 (1881). Bills
of peace issued in cases “where the parties [were] very nu-
merous, and the court perceive[d] that it [would] be almost
impossible to bring them all before the court; or where the
question is of general interest, and a few may sue for the
benefit of the whole.”” Ortiz v. Fibreboard Corp., 527 U. S.
815, 832 (1999) (quoting West v. Randall, 29 F. Cas. 718,
722 (No. 17,424) (CC RI 1820) (Story, J.)). In such cases, a
court could “grant [equitable relief] without making other
persons parties,” instead considering them “quasi parties to
the record, at least for the purpose of taking the benefit of
the decree, and of entitling themselves to other equitable
relief, if their rights [were] jeopard[iz]ed.” Id., at 723.

Early American courts embraced bills of peace and ex-
tended their logic to cases “which [were] not technically
‘bills of peace,” but ‘[were] analogous to,” or ‘within the prin-
ciple’ of such bills.” 1 Pomeroy, Equity Jurisprudence §269,
at 293. One example was taxpayer suits, which allowed
courts to enjoin universally the enforcement of a challenged
tax. Sometimes, such suits were filed “by any number of
taxpayers joined as co-plaintiffs, or by one taxpayer suing
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on behalf of himself and all others similarly situated.” Id.,
at 277. But taxpayer suits were not always representative
in nature: Even “a single taxpayer suing on his own ac-
count,” if victorious, could enjoin the collection of a tax
against anyone. Ibid. Individual plaintiffs, moreover, could
secure an order “to set aside and annul any and every illegal
public official action . . . whereby a debt . . . would be un-
lawfully created.” Ibid. By allowing “complete and final
relief [to] be given to an entire community by means of one
judicial decree,” American courts (like their English coun-
terparts) spared nonparties and themselves from the bur-
den of “an indefinite amount of separate litigation.” Id., at
2178.

Federal courts have also exercised equitable authority to
enjoin universally federal and state laws for more than a
century. For instance, before deciding the constitutionality
of a new federal law in Lewis Publishing Co. v. Morgan, 229
U. S. 288 (1913), this Court entered an order blocking the
law’s enforcement against parties and nonparties. See M.
Sohoni, The Lost History of the “Universal” Injunction, 133
Harv. L. Rev. 920, 944-946 (2020). In Lewis, two newspa-
per publishers challenged as unconstitutional a federal law
requiring publishers to file with the Postmaster General
twice-yearly disclosures about their editorial board mem-
bership, corporate ownership, and subscribership. Sohoni,
133 Harv. L. Rev., at 944. After the District Court upheld
the law and authorized a direct appeal to the Supreme
Court, one of the publishers moved for a restraining order.
The proposed order sought relief not only for the publisher
who filed it, but asked the Court to “ ‘restrai|n]” the Post-
master General and other federal officials from enforcing
the law against “ ‘appellant and other newspaper publish-
ers.” Id., at 946. This Court readily agreed, see Journal of
Commerce and Commercial Bulletin v. Burleson, 229 U. S.
600, 601 (1913) (per curiam), even as it would have sufficed
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for the movant publishers’ sake to enjoin the Act’s enforce-
ment against them alone pending their appeal.

In Pierce v. Society of Sisters, 268 U. S. 510 (1925), too,
this Court affirmed a universal injunction of Oregon’s com-
pulsory public schooling law. See Sohoni, 133 Harv.
L. Rev., at 959-962. Two private school owners challenged
that law in a suit against the Governor of Oregon and other
state officials. “The plaintiffs did not sue on behalf of a rep-
resented group or class; they sued for themselves, alleging
that the law was an unconstitutional interference with
their property rights.” Id., at 959. Yet a three-judge federal
court awarded them a universal injunction. See id., at 960—
961. This Court, in affirming that relief, twice described it
as “appropriate.” Pierce, 268 U. S., at 530, 533. The Court
understood that the injunction it affirmed would provide re-
lief to nonparties, commenting that such relief was neces-
sary because enforcing the Act would result not only in the
“destruction of appellees’ primary schools,” but would also
destroy “perhaps all other private primary schools for nor-
mal children within the State of Oregon.” Id., at 534.

Cases like Lewis and Pierce were not outliers. Through-
out the early 20th century, federal courts granted universal
injunctions even when a narrower remedy would have suf-
ficed to redress the parties’ injuries. See, e.g., West Virginia
Bd. of Ed. v. Barnette, 319 U. S. 624, 642 (1943) (affirming

an injunction that shielded the plaintiff class of Jehovah’s
Witnesses, and any other children with religious scruples,
from complying with a state law requiring children to sa-
lute the American flag); see also Sohoni, 133 Harv. L. Rev.,
at 943-993 (collecting cases). It is certainly true that fed-
eral courts have granted more universal injunctions of fed-
eral laws in recent decades. But the issuance of broad eq-
uitable relief intended to benefit parties and nonparties has
deep roots in equity’s history and in this Court’s precedents.

The universal injunctions of the Citizenship Order fit



22 TRUMP v. CASA, INC.

SOTOMAYOR, J., dissenting

firmly within that tradition. The right to birthright citizen-
ship is “clear,” the Citizenship Order is an “ ‘illegal act,””
and without the “ ‘preventive process of injunction,” the
right will be “ ‘irreparably injured.”” Arthur v. Oakes, 63 F.
310, 328 (CA7 1894) (Harlan, J.) (describing standard for
when an injunction should issue). It would be “almost im-
possible,” moreover, “‘to bring all [affected individuals] be-
fore the court,”” Ortiz, 527 U. S., at 832, justifying the use
of one suit to settle the issue of the Citizenship Order’s con-
stitutionality for all affected persons. See 1 Pomeroy, Eq-
uity Jurisprudence §260, at 450—-451. Complete justice, the
“constant aim” of equity, Story, Commentaries on Equity
Pleadings §72, at 74, demands a universal injunction: “ ‘the
only remedy which the law allows to prevent the commis-
sion” of a flagrantly illegal policy. Arthur, 63 F., at 328.
The District Courts, by granting such relief, appropriately
“settle[d] the rights of all persons interested in the subject-
matter” of these suits, binding the Government so as to pre-
vent needless “future litigation.” Story, Commentaries on
Equity Pleadings §72, at 74.

Of course, as a matter of equitable discretion, courts may
often have weighty reasons not to award universal relief.
Among other things, universal injunctions can prevent dif-
ferent district and appellate courts from considering the
same issues in parallel, forestalling the legal dialogue (or
“percolation”) the federal system uses to answer difficult
questions correctly. Not so here, however, because the Cit-
izenship Order is patently unconstitutional under settled
law and a variety of district and appellate courts have re-
viewed the issue. So too can universal injunctions encour-
age forum shopping, by allowing preferred district judges in
a venue picked by one plaintiff to enjoin governmental pol-
icies nationwide. They also operate asymmetrically against
the Government, giving plaintiffs a litigation advantage: To
halt Government action everywhere, a plaintiff must win



Cite as: 606 U. S. (2025) 23

SOTOMAYOR, J., dissenting

only one universal injunction across many potential law-
suits. Yet this is not a scenario where granting universal
relief will encourage forum shopping or give plaintiffs the
upper hand. Quite the opposite: By awarding universal re-
lief below, the District Courts just ordered the Government
to do everywhere what any reasonable jurist would order
the Government to do anywhere.

There may be good reasons not to issue universal injunc-
tions in the typical case, when the merits are open to rea-
sonable disagreement and there is no claim of extraordi-
nary and imminent irreparable harm.? See Story,
Commentaries on Equity Jurisprudence §959a, at 227 (“[In-
junctive relief] ought . . . to be guarded with extreme cau-
tion, and applied only in very clear cases”); cf. ante, at 13 (
“[The] use [of bills of peace] was confined to limited circum-
stances”). The universal injunctions in these cases, how-
ever, are more than appropriate. These injunctions, after
all, protect newborns from the exceptional, irreparable
harm associated with losing a foundational constitutional
right and its immediate benefits. They thus honor the most
basic value of our constitutional system: They keep the Gov-
ernment within the bounds of law. Marbury v. Madison, 1
Cranch 137, 163 (1803).

2

The majority’s contrary reasoning falls flat. The majority
starts with the Judiciary Act of 1789, which gives federal
courts jurisdiction over “all suits. . . in equity.” §11, 1 Stat.
78. In the majority’s telling, universal injunctions are in-
consistent with equity jurisdiction because they are not
“sufficiently ‘analogous’ to the relief ‘“exercised by the High

3 These prudential considerations, however, have nothing to do with
whether universal injunctions are consistent with historical equitable
principles and practice. Contra ante, at 21, n. 16; but cf. ante, at 21
(“[TThe policy pros and cons [of universal injunctions] are beside the
point”).
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Court of Chancery in England at the time of the adoption of
the Constitution and the enactment of the original Judici-
ary Act.”’” Ante, at 6 (quoting Grupo Mexicano de Desar-
rollo, S. A. v. Alliance Bond Fund, Inc., 527 U. S. 308, 318—
319 (1999)). In reaching that ahistorical result, the Court
claims that the English Chancellor’s remedies were “typi-
cally” party specific, and emphasizes that party-specific
principles have permeated this Court’s understanding of
equity. Ante, at 6-9.

The majority’s argument stumbles out the gate. As the
majority must itself concede, injunctions issued by English
courts of equity were “typically,” but not always, party spe-
cific. Ante, at 7. After all, bills of peace, for centuries, al-
lowed English courts to adjudicate the rights of parties not
before it, and to award remedies intended to benefit entire
affected communities. Taxpayer suits, too, could lead to a
complete injunction of a tax, even when only a single plain-
tiff filed suit.

The majority seeks to distinguish bills of peace from uni-
versal injunctions by urging that the former (but not the
latter) typically applied to small and cohesive groups and
were representative in nature. See ante, at 13. Yet those
are distinctions without a difference. Equity courts had the
flexibility to “adapt their decrees to all the varieties of cir-
cumstances, which may arise, and adjust them to all the
peculiar rights of all the parties in interest.” Story, Com-
mentaries on Equity Jurisprudence §28, at 28. There is no
equitable principle that caps the number of parties in inter-
est. Indeed, in taxpayer suits, a single plaintiff could get
the relief of “annul[ling] any and every kind of tax or as-
sessment” that applied to an entire “county, town, or city.”
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1 Pomeroy, Equity Jurisprudence §260, at 277.4 “[T]he in-
herent jurisdiction of equity to interfere for the prevention
of a multiplicity of suits,” moreover, is what empowered
common law courts to issue bills of peace. Id., at 450-451
(4th ed. 1918). That is why early American courts under-
stood taxpayer suits, in which even a “single taxpayer suing
on his own account” and not on behalf of others could secure
a total injunction, to be a natural extension of a bill of peace.
Id., at 277 (1881).5

It is also unclear why “ ‘cohesive[ness]” or “representa-
tive[ness]” would preclude even those universal injunctions
that, like here, benefit a discrete and cohesive group. Ante,
at 13. The Citizenship Order itself applies only to a subset
group of newborn children: that is, children born to a
mother unlawfully or temporarily present, and a father who

4 Massachusetts v. Mellon, 262 U. S. 447 (1923), which addressed a tax-
payer’s standing to challenge a federal appropriation, did not consider
how broadly a court could enjoin Government action and is therefore not
to the contrary. Id., at 488; contra, ante, at 15.

5The majority asserts that taxpayer suits are an “inadequate historical
analogy” for a universal injunction, ante, at 14, but cannot dispute their
essential similarity: By providing relief to an entire affected community,
both do more than merely redress a plaintiff’s injuries. Instead, the ma-
jority says that single-plaintiff, nonrepresentative taxpayer suits cannot
be proper “historical” analogues because they trace only back to the “mid-
19th century.” See ibid. Yet the same is true of plaintiff-protective in-
junctions against federal and state government officials, an equitable
remedy the majority embraces by reference to “a long line of cases au-
thorizing suits against State officials in certain circumstances” that
range from the cusp of the mid-19th century to the late mid-19th century.
Ante, at 11, n. 9. In any event, early American courts deemed taxpayer
suits “ ‘analogous to,” [and] ‘within the principle of . . . bills [of peace],””
1 Pomeroy, Equity Jurisprudence §269, at 293, which trace back to the
equitable practice of the English Chancery Court, ante, at 12. Nor is it
clear why it matters that individual taxpayer suits occurred in state
courts, or that those courts did not always award the broad injunctions
available to them. Contra, ante, at 15. The relevant question is simply
whether a court of equity could award injunctive relief to nonparties.
The answer to that question is, obviously, yes.
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is neither a citizen nor lawful permanent resident. Those
mothers and fathers share “not only [a common] interest in
the question, but one in common in the subject-matter of
th[is] suit.” Scott v. Donald, 165 U. S. 107, 116 (1897). Nor
is there any doubt that at least the individual respondents
adequately represent the injunction’s beneficiaries: Like all
affected parents, they “are necessarily interested in obtain-
ing the relief sought” to preserve their children’s citizen-
ship. Emmons v. National Mut. Bldg. & Loan Assn. of NY,
135 F. 689, 691 (CA4 1905) (explaining the “well-known
doctrine of equity jurisprudence” that “ ‘the relief sought by
[a plaintiff]’ ” must be “ ‘beneficial to those whom he under-
takes to represent’ ” (quoting 1 R. White, F. Nichols, & H.
Garrett, Daniell’s Chancery Practice 243 (6th Am. ed.
1894))). What was true of bills of peace is thus true of these
universal injunctions and universal injunctions generally,
too: Both allow courts to ““adjudicate the rights of members
of dispersed groups without formally joining them to a law-
suit through the usual procedures.”” Ante, at 13.

That bills of peace bear some resemblance to modern day
Federal Rule of Civil Procedure 23 class actions does not
mean they cannot also be a historical analogue to the uni-
versal injunction. Contra, ante, at 13 (“The bill of peace
lives in modern form” as the “modern class action . . . gov-
erned in federal court by Rule 23,” “not as the universal in-
junction”). In the majority’s view, Rule 23 class actions, but
not universal injunctions, would “be recognizable to an Eng-
lish Chancellor” because the limitations on class actions
mirror those that applied to bills of peace. Ante, at 14 (Rule
23 “requires numerosity (such that joinder is impractica-
ble), common questions of law or fact, typicality, and repre-
sentative parties who adequately protect the interests of
the class”); cf. supra, at 25 (explaining why the universal
injunctions in these cases are consistent with those limits).
To the extent that English Chancellors would care about
the differences between Rule 23 and universal injunctions,



Cite as: 606 U. S. (2025) 27

SOTOMAYOR, J., dissenting

the majority provides absolutely no reason to conclude they
would think the former permissible and not the latter. To
the contrary, unlike the Court today, the English Chancery
Court recognized that principles of equity permit granting
relief to nonparties. The history of bills of peace makes that
apparent, particularly because they went beyond what Rule
23 permits. See ante, at 13—14 (“[T]he modern Rule 23 is in
some ways ‘more restrictive of representative suits than the
original bills of peace”). They are thus a common ancestor
to both class actions and universal injunctions.

In any event, nothing in Rule 23 purports to supplant or
modify federal courts’ equitable authority under the Judici-
ary Act to grant relief to nonparties, nor could it. Contra,
ante, at 14. The majority frets that universal injunctions,
if permissible, will empower federal courts to create de facto
class actions at will, thereby circumventing Rule 23’s pro-
cedural protections. Ibid. Those concerns, however, have
not been borne out in reality. Rule 23 has coexisted with
universal injunctions against the Government for decades.
Universal injunctions also cannot supplant the paradigm
form of class actions, which seek money damages. In all
events, to the extent the majority’s concern has any teeth,
reviewing courts are already well equipped to safeguard
Rule 23’s procedural protections. If there is a genuine lack
of clarity as to the lawfulness of challenged Government ac-
tion, district courts may well abuse their discretion by re-
flexively issuing universal injunctions where a Rule 23
class action would be more appropriate. See Ashcroft v.
American Civil Liberties Union, 542 U. S. 656, 664 (2004)
(standard of review for preliminary injunctions is “ ‘abuse of
discretion’”).

The majority next insists that the practice of “founding-
era courts of equity in the United States” cuts against uni-
versal injunctions, and that this Court “consistently re-
buffed requests for relief that extended beyond the parties.”
Ante, at 8. The majority’s account is irreconcilable with
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early American bills of peace and the history of taxpayer
suits. It further contradicts this Court’s practice, in cases
like Lewis, Pierce, and Barnette, of affirming and granting
universal injunctions even when narrower, plaintiff-
focused injunctions would have offered complete relief to
the parties. See supra, at 20-21. The majority instead fo-
cuses on one case from 1897, in which this Court “permitted
only a narro[w] decree between ‘the parties named as plain-
tiff and defendants in the bill,” ” ante, at 7 (quoting Scott,
165 U. S,, at 117), over others, including from the same pe-
riod, doing just the opposite. The majority offers no princi-
pled basis to deem the question resolved by a single case
from 1897 while cases just a few years later charted a dif-
ferent course. Indeed, if the relevant inquiry turns on
“founding-era practice,” then there is no reason why a case
from 1897 should be dispositive. Ante, at 9, n. 7.

In the majority’s telling, Scott merely “illustrates that as
late as 1897, this Court adhered to a party-specific view of
relief.” Ante, at 7-8, n. 6. Nothing in Scott, however, dic-
tates that equitable relief must always be party specific. To
the contrary, just one year after Scott, the Court endorsed
the opposite view: “Only a court of equity,” the Court ex-
plained, “is competent to . . . determine, once for all and
without a multiplicity of suits, matters that affect not
simply individuals, but the interests of the entire commu-
nity.” Smyth v. Ames, 169 U. S. 466, 518 (1898); see also
id., at 517 (“[T]he circuit court of the United States, sitting
in equity, can make a comprehensive decree covering the
whole ground of controversy, and thus avoid the multiplic-
ity of suits that would inevitably arise under the statute”).6

6 Regardless of the actual decree the Smyth court approved, see ante,
at 7-8, n. 6, its analysis clearly reveals that the Court understood equity
to permit broad relief intended to benefit parties and nonparties alike.
That is why this Court later approved or granted universal injunctions
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The majority does not identify a single case, from the found-
ing era or otherwise, in which this Court held that federal
courts may never issue universal injunctions or broad equi-
table relief that extends to nonparties. That is to be ex-
pected, given the historical support for such relief and its
use in bills of peace and taxpayer suits.

Most critically, the majority fundamentally misunder-
stands the nature of equity by freezing in amber the precise
remedies available at the time of the Judiciary Act. Even
as it declares that “[e]quity is flexible,’” ante, at 11, the ma-
jority ignores the very flexibility that historically allowed
equity to secure complete justice where the rigid forms of
common law proved inadequate. Indeed, “[i]n th[e] early
times [of the common law] the chief juridical employment
of the chancellor must have been in devising new writs, di-
rected to the courts of common law, to give remedy in cases
where none before was administered.” 3 Blackstone, Com-
mentaries on the Laws of England, at 50. Adaptability has
thus always been at the equity’s core. Hence why equity
courts “constantly decline[d] to lay down any rule which
shall limit their power and discretion as to the particular
cases, in which such injunctions shall be granted, or with-
held.” Story, Commentaries on Equity dJurisprudence
§959(a), at 227. The Judiciary Act of 1789 codified equity
itself, not merely a static list of remedies.

Historical analogues are no doubt instructive and provide
important guidance, but requiring an exact historical
match for every equitable remedy defies equity’s purpose.
Equity courts understood the “wisdom” in keeping injunc-
tive relief flexible, for it was “impossible to foresee all the
exigencies of society which may require their aid and assis-
tance to protect rights or redress wrongs.” Ibid. Of course,

in Lewis, Pierce, and Barnette without “address[ing] the propriety of uni-
versal relief.” Ante, at 9, n. 7. See also Lewis Publishing Co. v. Morgan,
229 U. S. 288 (1913); Pierce v. Society of Sisters, 268 U. S. 510 (1925);
West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624 (1943).
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in assessing whether a remedy falls within federal courts’
equity jurisdiction under the Judiciary Act, this Court has
asked “[w]hether the relief . . . was traditionally accorded
by courts of equity.” Grupo Mexicano, 527 U. S., at 319.
Grupo Mexicano, however, does not dictate the level of gen-
erality for that historical inquiry, and general principles of
equity that themselves existed at the founding militate
against requiring a near exact match as the majority does.
Cf. United States v. Rahimi, 602 U. S. 680, 692 (2024) (“The
law must comport with the principles underlying the Sec-
ond Amendment, but it need not be a ‘dead ringer’ or a ‘his-
torical twin’”).

Indeed, equitable relief in the United States has evolved
in one respect to protect rights and redress wrongs that
even the majority does not question: Plaintiffs today may
obtain plaintiff-protective injunctions against Government
officials that block the enforcement of unconstitutional
laws, relief exemplified by Ex parte Young, 209 U. S. 123
(1908). That remedy, which traces back to the equity prac-
tice of mid-19th century courts, finds no analogue in the re-
lief exercised in the English Court of Chancery, which could
not enjoin the Crown or English officers. See supra, at 24,
n. 4; see also Sohoni, 133 Harv. L. Rev., at 928, 1002—1006;
see also R. Fallon, D. Meltzer, & D. Shapiro, Hart and
Wechsler’s The Federal Courts and the Federal System
958-959 (5th ed. 2003) (noting that, in Young, “the threat-
ened conduct of the defendant would not have been an ac-
tionable wrong at common law” and that the “principle [in
Young] has been easily absorbed in suits challenging fed-
eral official action”). Under the majority’s rigid historical
test, however, even plaintiff-protective injunctions against
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patently unlawful Government action should be impermis-
sible.” Such a result demonstrates the folly of treating eq-
uity as a closed system, rather than one designed to adapt
to new circumstances.

The relative absence of universal injunctions against the
United States before the late 20th century, moreover, re-
flects constitutional and procedural limitations on judicial
power, not equitable ones. Brief for Legal Historians in No.
24A884 as Amici Curiae 13—-16. Until the enactment of the
Amendments to the Administrative Procedure Act in 1976,
sovereign immunity barred most suits against the Federal
Government. Id., at 14—-15 (citing G. Sisk, Litigation With
the Federal Government §4.10(b), p. 339 (2016)). Officer
suits against Cabinet officials before that point, moreover,
could be brought only in Washington, D. C., due to limits on
personal jurisdiction and venue that existed at the time.
Brief for Legal Historians in No. 24A884 as Amici Curiae
15-16. The later emergence of universal injunctions
against the United States followed the removal of those bar-
riers and the expansion of federal actions and laws. The
rise of universal injunctions therefore represents equity’s
essential adaptation to modern governance.

It is a “common expression . . . that Courts of Equity de-
light to do justice, and not by halves.” Story, Commentaries
on Equity Pleadings §72, at 74. The majority, however, de-
lights to do justice by piecemeal. Its decision to strip the
federal courts of the authority to issue universal injunctions
of even flagrantly unlawful Government action represents
a grave and unsupported diminution of the judicial power
of equity. Centuries ago, Chief Justice Marshall warned
that “[i]f the legislatures of the several states may, at will,

"The majority’s expressed support for such injunctions is thus irrecon-
cilable with its view that equitable remedies must be very closely “ ‘anal-
ogous’ to the relief ‘ “exercised by the High Court of Chancery in England
at the time of the adoption of the Constitution and the enactment of the
original Judiciary Act.”’” Ante, at 6.
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annul the judgments of the courts of the United States, and
destroy the rights acquired under those judgments, the con-
stitution itself becomes a solemn mockery.” United States

v. Peters, 5 Cranch 115, 136 (1809). The Court should have
heeded that warning today.

C

Even the majority’s view of the law cannot justify issu-
ance of emergency relief to the Government in these cases,
for the majority leaves open whether these particular in-
junctions may pass muster under its ruling. Indeed, the
lower courts issued the challenged injunctions consistent
with an equitable principle that even the majority em-
braces: Courts may award an equitable remedy when it is
“necessary to provide complete relief to the plaintiffs.” Cali-
fano v. Yamasaki, 442 U. S. 682, 702 (1979). As the major-
ity recounts, “[t]he equitable tradition has long embraced
the rule that courts generally ‘may administer complete re-
lief between the parties.” ” Ante, at 16 (quoting Kinney-
Coastal Oil Co. v. Kieffer, 277 U. S. 488, 507 (1928); empha-
sis deleted).®

So too does the Court recognize that, in some cases, com-
plete relief will require a broad remedy that necessarily
benefits nonparties. See ante, at 17, n. 13 (“There may be
other injuries for which it is all but impossible for courts to
craft relief that is both complete and benefits only the
named plaintiffs”); see also Gill v. Whitford, 585 U. S. 48,
66—67 (2018) (“[T]he only way to vindicate an individual
plaintiff ’s right to an equally weighted vote [is] through a
wholesale ‘restructuring of the geographical distribution of
seats in a state legislature™). Hence the majority’s nui-

8That explains the majority’s bottom line, in which it declares that the
Government’s applications are “granted, but only to the extent that the
injunctions are broader than necessary to provide complete relief to each
plaintiff with standing to sue.” Ante, at 27.
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sance hypothetical: If a plaintiff sues her neighbor for play-
ing loud music at night, a court can order the neighbor to
turn off the music at night, even if doing so will naturally
benefit other neighbors who are not parties to the suit. See
ante, at 16—-17.

The majority need not resort to hypotheticals, however,
because the very injunctions in these cases were necessary
to give respondents complete relief. Indeed, each District
Court found that a universal injunction was the only feasi-
ble option to redress fully respondents’ injuries. See 763
F. Supp. 3d, at 746 (concluding that “[o]nly a nationwide in-
junction will provide complete relief to the plaintiffs” be-
cause the organizational plaintiffs have “over 680,000
members . .. who reside in all 50 U.S. states and several
U.S. territories” and “ ‘[h]Jundreds or even thousands™ of
those members “ ‘will give birth to children in the United
States over the coming weeks and months” (alterations in
original)); 765 F. Supp. 3d, at 1153 (“[A] geographically lim-
ited injunction would be ineffective, as it would not com-
pletely relieve [the plaintiff States] of the Order’s financial
burden(s)”); 766 F. Supp. 3d, at 288 (explaining that “in-
junctive relief limited to the State plaintiffs [would be] in-
adequate” because it would “fai[l] in providing complete re-
lief to the State plaintiffs”).

Recognizing as much, the majority retreats to the view
that, even if a court “can award complete relief,” it “should
[not] do so” reflexively. Ante, at 18; see also ibid. (“Com-
plete relief is not a guarantee—it is the maximum a court
can provide”); ante, at 2 (opinion of THOMAS, J.) (suggesting
courts “err insofar as they treat complete relief as a man-
date”). Even so, the Court never suggests that the District
Courts in these cases should not have awarded relief to the
parties that completely remedied their alleged injuries.
Nor could it. The majority recognizes that “in equity, ‘the
broader and deeper the remedy the plaintiff wants, the
stronger the plaintiff’s story needs to be.”” Ante, at 18-19.
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Here, respondents paired their respective requests for com-
plete relief with the strongest story possible: Without such
relief, an executive order that violates the Constitution, fed-
eral law, Supreme Court precedent, history, and over a cen-
tury of Executive Branch practice would infringe upon their
constitutional rights or cause them to incur significant fi-
nancial and administrative costs.

Perhaps that is why the majority leaves open the possi-
bility that the District Courts, in these cases, could have
granted at least respondent States a nationwide injunction
consistent with the notion of “complete relief.” The majority
recognizes, correctly, that the Massachusetts District Court
“decided that a universal injunction was necessary to pro-
vide the States themselves with complete relief.” Ante, at
18.9 And the majority does not dispute the basis for those
decisions: “Children often move across state lines or are
born outside their parents’ State of residence,” and “th[is]
cross-border flow” would make an injunction protecting
only children born in the party States “unworkable.” Ante,
18. A narrower injunction would “require [the States] to
track and verify the immigration status of the parents of
every child, along with the birth State of every child for
whom they provide certain federally funded benefits.” Ante,
at 18. Unrebutted record evidence bears this out and shows
that the Citizenship Order would irreparably harm the
States, even if it does not apply to children born within their
boundaries. The Court does not contend otherwise. That
should be the end of the matter.

9 In the majority’s telling, the Washington District Court “acknowl-
edged the state respondents’ complete relief argument but primarily
granted a universal injunction” based on its weighing of the equities. See
ante, at 18, n. 14. Not so. That court carefully explained why “a geo-
graphically limited injunction would be ineffective, as it would not com-
pletely relieve [the States] of the Order’s financial burden(s).” 765 F.
Supp. 3d 1142, 11531154 (2025). A narrower injunction, it explained,
would be “unworkable” and would itself likely impose new “recordkeep-
ing and administrative burden[s]” on the States. Id., at 1154.
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Nevertheless, the majority suggests that the District
Courts might consider, after this Court hands down its de-
cision, whether some alternative narrower injunction
would provide the States complete relief. See ibid. What
would such an injunction look like, and would it be feasible?
The Court does not say. The majority does note, but takes
no position on, two narrower injunctions the Government
claims would still give complete relief to the States: an or-
der prohibiting the Government from enforcing the Citizen-
ship Order in respondent States, including as to state resi-
dents born elsewhere; or an order directing the Government
to treat children covered by the Citizenship Order as eligi-
ble for federally funded welfare benefits when those chil-
dren reside in a respondent State. See ibid. (citing Appli-
cation for Partial Stay of Injunction in No. 24A884, p. 23).

As an initial matter, the Government never raised those
narrower injunctions to the District Courts, meaning it for-
feited them. That is what the First Circuit expressly held,
131 F. 4th, at 43 (“declining to consider” those alternatives
because they were “raised for [the] first time . . . in support
of stay pending appeal of preliminary injunction”), and the
majority does not dispute the point. It is true that plaintiffs
seeking a preliminary injunction bear the burden of making
“a clear showing that [they are] entitled to such relief.”
Winter v. Natural Resources Defense Council, Inc., 555 U. S.
7, 22 (2008). The States met that burden, however: They
presented what is still uncontroverted evidence that an in-
junction applicable only to children born within their bor-
ders would give them less than complete relief. Accord-
ingly, it was reasonable for the District Courts to fashion
the remedies that they did, for they were “not obligated to
undertake the task of chiseling from the government’s
across-the-board [Executive Order]| a different policy the
government never identified, endorsed, or defended.” <J. D.
v. Azar, 925 F. 3d 1291, 1336 (CADC 2019) (per curiam).

Those proffered alternatives, moreover, are unworkable
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on their face. Each would require creating a two-tiered
scheme in which the Government’s recognition of some chil-
dren’s citizenship status or eligibility for federally funded
benefits would change based on whether a child resides in
one of respondent States at any given moment. That
scheme would have to operate, somehow, without imposing
an administrative burden on respondent States or disrupt-
ing their receipt of federal funds to which they are entitled.
“[T]he regular movement of the American people into and
out of different States . . . would make it difficult to sensibly
maintain such a scattershot system.” Ante, at 5 (opinion of
KAVANAUGH, J.).

Such a system would also be incompatible with federal
law. Some statutes, like those governing Medicaid and
Supplemental Nutrition Assistance Program (SNAP) bene-
fits, require States to give benefits only to applicants with
a Social Security number and to use those numbers for cer-
tain administrative purposes. See, e.g., 7 U. S. C. §2025(e);
42 U. S. C. §1320b-7(a)(1). States could not comply with
those laws under the Government’s alternative injunctions
because children covered by the Citizenship Order in non-
party States would still be treated as noncitizens at birth.
Thus, when some of those children later move to one of re-
spondent States, they would lack Social Security numbers.
No matter how it is done, discarding the nationwide status
quo of birthright citizenship would result in chaos.

What is more, the principle of complete relief does not re-
quire courts to award only the absolute narrowest injunc-
tion possible. To conclude otherwise would eviscerate the
“discretion and judgment” that is integral to the crafting of
injunctive relief. International Refugee Assistance Project,
582 U. S., at 579. Indeed, equitable relief “[t]raditionally
. .. has been characterized by a practical flexibility in shap-
ing its remedies and by a facility for adjusting and reconcil-
ing public and private needs.” Brown v. Board of Educa-
tion, 349 U. S. 294, 300 (1955) (footnote omitted). That is
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why the court in the majority’s nuisance hypothetical can
“order the defendant to turn her music down,” or to turn it
“off,” even though the latter is technically more burdensome
on the defendant than necessary to give the plaintiff com-
plete relief. Ante, at 16.

Accordingly, the District Courts appropriately deter-
mined that the “only one feasible option” that would give
complete relief to the States was a universal injunction.
See ibid. Clearly, the majority is asking the lower courts
themselves to explain what is patently obvious about the
Government’s proposed injunctions and any others that can
be imagined.

Inexplicably, however, the Court declares that, for the as-
sociational and individual respondents, injunctions enjoin-
ing the Government from enforcing the Citizenship Order
against them (and only them) would have sufficed. See
ante, at 17-18. In fashioning equitable relief, however,
courts must take into account “what is workable.”” North
Carolina v. Covington, 581 U. S. 486, 488 (2017) (per cu-
riam). Just like the injunction that the majority blesses in
the context of its nuisance-suit hypothetical, which will be-
stow a peaceful night upon the plaintiff ’s neighbors even
when the plaintiff is not herself at home, the preliminary
injunction for the associational and individual respondents
reflects what is practicable. As the Maryland District Court
found, “hundreds or even thousands™ of the associational
respondents’ members, who reside in all 50 States, “ ‘will
give birth to children in the United States over the coming
weeks and months.” 763 F. Supp. 3d, at 746. Theoreti-
cally, it might be possible for a court to fashion an injunc-
tion that runs to each of the thousands of expectant moth-
ers in that group. But see ante, at 5 (opinion of
KAVANAUGH, J.) (“Often, it is not especially workable or
sustainable or desirable to have a patchwork scheme . .. in
which a major new federal statute or executive action . . .
applies to some people or organizations in certain States or
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regions, but not to others”). Yet anything less than a na-
tionwide injunction creates a risk that the Government, in-
advertently or intentionally, will enforce the Citizenship
Order against some of the plaintiffs’ children before this
Court rules definitively on the Order’s lawfulness.

A narrower injunction would necessarily task “[t]hose [re-
sponsible for] determining a baby’s citizenship status . . .
with [correctly] confirming [biological] parentage, the citi-
zenship or immigration status of both [biological] parents,
and membership in specific organizations.” Opposition to
Application for Partial Stay of Injunction in No. 24A884, p.
24. That, in turn, would “impose an enormous burden on
expecting parents, membership organizations, government
employees at all levels, and hospital staff,” increasing the
risk of mistake. Ibid. The risk of noncompliance is also
particularly stark here, where the challenged action itself
reflects an utter disregard for settled precedent, and given
the Government’s repeated insistence that it need not pro-
vide notice to individuals before their sudden deportations.
See, e.g., A.A.R. P.v. Trump, 605 U.S. _ ,  (2025)
(per curiam) (slip op., at 2); Department of Homeland Secu-
rity v. D. V.D., 606 U.S. __, _ (2025) (SOTOMAYOR, J.,
dissenting) (slip op., at 15). The majority does not identify
a narrower alternative that is both practical and mitigates
that risk.

At the very least, there is no reason to think that the Dis-
trict Court abused its discretion in deciding that only a na-
tionwide injunction could protect the plaintiffs’ fundamen-
tal rights. See Ashcroft, 542 U. S., at 664 (setting forth the
standard of review). “Crafting a preliminary injunction,”
after all, “is an exercise of discretion and judgment, often
dependent as much on the equities of a given case as the
substance of the legal issues it presents.” International Ref-
ugee Assistance Project, 582 U. S., at 579. Applying defer-
ential abuse-of-discretion review, the Fourth Circuit em-
phasized that the “[tlhe district court ... carefully
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explained why an injunction limited to the parties—includ-
ing organizations with hundreds of thousands of members
nationwide—would be unworkable in practice and thus fail
to provide complete relie[f] to the plaintiffs.” 2025 WL
654902, *1. The majority gives no justification for deeming
the District Court’s reasoned assessment an abuse of dis-
cretion.

D

The equities and public interest weigh decisively against
the Government. For all of the reasons discussed, the Citi-
zenship Order is patently unconstitutional. To allow the
Government to enforce it against even one newborn child is
an assault on our constitutional order and antithetical to
equity and public interest. Cf. Salazar v. Buono, 559 U. S.
700, 714-715 (2010) (plurality opinion) (“‘[A] court must
never ignore . . . circumstances underlying [equitable relief]
lest the decree be turned into an “instrument of wrong”’”).
Meanwhile, newborns subject to the Citizenship Order
will face the gravest harms imaginable. If the Order does
in fact go into effect without further intervention by the Dis-
trict Courts, children will lose, at least for the time being,
“a most precious right,” Kennedy v. Mendoza-Martinez, 372
U. S. 144, 159 (1963), and “cherished status” that “carries
with it the privilege of full participation in the affairs of our
society,” Knauer v. United States, 328 U. S. 654, 658 (1946).
Affected children also risk losing the chance to participate
in American society altogether, unless their parents have
sufficient resources to file individual suits or successfully
challenge the Citizenship Order in removal proceedings.
Indeed, the Order risks the “creation of a substantial
‘shadow population’ ” for covered children born in the
United States who remain here. Plyler, 457 U. S., at 218.
Without Social Security numbers and other documentation,
these children will be denied critical public services, like
SNAP and Medicaid, and lose the ability to engage fully in
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civic life by being born in States that have not filed a law-
suit. Worse yet, the Order threatens to render American-
born children stateless, a status “deplored in the interna-
tional community” for causing “the total destruction of the
individual’s status in organized society.” Trop v. Dulles,
356 U. S. 86, 101-102 (1958) (plurality opinion). That
threat hangs like a guillotine over this litigation.

The Order will cause chaos for the families of all affected
children too, as expecting parents scramble to understand
whether the Order will apply to them and what ramifica-
tions it will have. If allowed to take effect, the Order may
even wrench newborns from the arms of parents lawfully in
the United States, for it purports to strip citizenship from
the children of parents legally present on a temporary ba-
sis. See 90 Fed. Reg. 8449. Those newborns could face de-
portation, even as their parents remain lawfully in the
country. In light of all these consequences, there can be no
serious question over where the equities lie in these cases.

v

The Court’s decision is nothing less than an open invita-
tion for the Government to bypass the Constitution. The
Executive Branch can now enforce policies that flout settled
law and violate countless individuals’ constitutional rights,
and the federal courts will be hamstrung to stop its actions
fully. Until the day that every affected person manages to
become party to a lawsuit and secures for himself injunctive
relief, the Government may act lawlessly indefinitely.

Not even a decision from this Court would necessarily
bind the Government to stop, completely and permanently,
its commission of unquestionably unconstitutional conduct.
The majority interprets the Judiciary Act, which defines
the equity jurisdiction for all federal courts, this Court in-
cluded, as prohibiting the issuance of universal injunctions
(unless necessary for complete relief ). What, besides eg-
uity, enables this Court to order the Government to cease
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completely the enforcement of illegal policies? The majority
does not say. So even if this Court later rules that the Cit-
izenship Order is unlawful, we may nevertheless lack the

power to enjoin enforcement as to anyone not formally a

party before the Court. In a case where the Government is
acting in open defiance of the Constitution, federal law, and
this Court’s holdings, it is naive to believe the Government
will treat this Court’s opinions on those policies as “de facto”
universal injunctions absent an express order directing to-
tal nonenforcement. Ante, at 6 (opinion of KAVANAUGH, J.).
Indeed, at oral argument, the Government refused to
commit to obeying any court order issued by a Federal

Court of Appeals holding the Citizenship Order unlawful

(except with respect to the plaintiffs in the suit), even

within the relevant Circuit. Tr. of Oral Arg. 61-63. To the
extent the Government cannot commit to compliance with
Court of Appeals decisions in those Circuits, it offers no
principled reason why it would treat the opinions of this
Court any differently nationwide. Thus, by stripping even
itself of the ability to issue universal injunctions, the Court
diminishes its role as “the ultimate decider of the interim
[and permanent] legal status of major new federal statutes
and executive actions.” Ante, at 3 (opinion of KAVANAUGH,
J.).

There is a serious question, moreover, whether this Court
will ever get the chance to rule on the constitutionality of a
policy like the Citizenship Order. Contra, ante, at 6 (opin-
ion of KAVANAUGH, dJ.) (“[T]he losing parties in the courts of
appeals will regularly come to this Court in matters involv-
ing major new federal statutes and executive actions”). In
the ordinary course, parties who prevail in the lower courts
generally cannot seek review from this Court, likely leaving
it up to the Government’s discretion whether a petition will
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be filed here.l® These cases prove the point: Every court to
consider the Citizenship Order’s merits has found that it is
unconstitutional in preliminary rulings. Because respond-
ents prevailed on the merits and received universal injunc-
tions, they have no reason to file an appeal. The Govern-
ment has no incentive to file a petition here either, because
the outcome of such an appeal would be preordained. The
Government recognizes as much, which is why its emer-
gency applications challenged only the scope of the prelim-
inary injunctions.

Even accepting that this Court will get the opportunity to
“ac[t] as the ultimate decider” of patently unlawful policies,
ante, at 3 (opinion of KAVANAUGH, J.), and that the Execu-
tive Branch will treat this Court’s opinions as de facto uni-
versal injunctions,!! it is still necessary for the lower courts
to have the equitable authority to issue universal injunc-
tions, too. As JUSTICE KAVANAUGH notes, it can take, at a
minimum, “weeks” for an application concerning a major

100n rare occasion, this Court has permitted a party who prevailed in
the lower courts nonetheless to obtain this Court’s review of a legal ques-
tion. See, e.g., Camreta v. Greene, 563 U. S. 692, 698 (2011) (allowing a
government official who prevailed on grounds of qualified immunity to
challenge an underlying adverse constitutional ruling). Those exceptions
have no relevance here, however, because there is no adverse determina-
tion for respondents to challenge.

11 The majority insists that the constitutionality of the Citizenship Or-
der will come before this Court eventually and that, when it does, the
Government will obey this Court’s resulting opinion with respect to all
newborn children. Ante, at 25, n. 18. Why? The majority is sure that
the Government will honor its oral-argument promises to “ ‘seek cert”
when it “ ‘lose[s] one of ’” its pending appeals and to “respect both the
judgments and opinions of this Court.” Ibid. (quoting Tr. of Oral Arg.
50). The majority’s certainty that the Government will keep its word is
nothing short of a leap of faith, given that the Government has adopted
a plainly unconstitutional policy in defiance of this Court’s precedent and
then gamed the system to stymie this Court’s consideration of the policy’s
merits. In any event, the Government’s promise is cold comfort to the
many children whose parents do not file a lawsuit and whose citizenship
status remains in flux pending this Court’s review.
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new policy to reach this Court. Ibid. In the interim, the
Government may feel free to execute illegal policies against
nonparties and cause immeasurable harm that this Court
may never be able to remedy. Indeed, in these cases, there
1s a serious risk the Government will seek to deport new-
borns whose parents have not filed suit if all the injunctions
are narrowed on remand. That unconscionable result only
underscores why it is necessary, in some cases, for lower
courts to issue universal injunctions.

Fortunately, in the rubble of its assault on equity juris-
diction, the majority leaves untouched one important tool
to provide broad relief to individuals subject to lawless Gov-
ernment conduct: Rule 23(b)(2) class actions for injunctive
relief. That mechanism may provide some relief, but it is
not a perfect substitute for a universal injunction. First, a
named plaintiff must incur the higher cost of pursuing class
relief, which will involve, at a minimum, overcoming the
hurdle of class certification. “[D]emonstrating th[e] pre-
requisites” of numerosity, commonality and typicality and
the adequacy of the named plaintiff to represent the class
“ s difficult and time consuming and has been getting
harder as a result of recent court decisions and federal leg-
islation.”” Chicago v. Barr, 961 F. 3d 882, 917 (CA7 2020)
(quoting A. Frost, In Defense of Nationwide Injunctions, 93
N.Y. U. L. Rev. 1065, 1096 (2018); alterations in original).
“‘Courts have heightened the evidentiary standard for class
certification’” as well, “ ‘requiring hearings and sometimes
significant amounts of evidence on the merits of the class
before certifying the class.”” 961 F. 3d, at 917. In recent
years, moreover, “courts have started to deny class certifi-
cation if they think there has been a flaw in class defini-
tion,” ” sometimes “without first allowing the plaintiffs to
amend that definition in response to the court’s concerns.””
Ibid. What is more, “defendants can seek interlocutory re-
view of a court’s decision to certify a class, adding further
delay and expense to the certification process.” Ibid.
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Hence why some “‘describ[e] the class certification process
as a “drawn-out procedural bog,” which comes with signifi-
cant expense and delay for the would be class member.””
Ibid. Indeed, at oral argument, the Government refused to
concede that a class could be certified to challenge the Citi-
zenship Order and promised to invoke Rule 23’s barriers to
stop it. See Tr. of Oral Arg. 31-32.

Nevertheless, the parents of children covered by the Cit-
izenship Order would be well advised to file promptly class-
action suits and to request temporary injunctive relief for
the putative class pending class certification. See
A.A R P,605U.S., at __ (slip op., at 7); Califano, 442
U. S., at 701-703; see also ante, at 1-2 (opinion of
KAVANAUGH, J.) (recognizing that lower courts, in some cir-
cumstances, can “award preliminary classwide relief that
may . . . be statewide, regionwide, or even nationwide”).
For suits challenging policies as blatantly unlawful and
harmful as the Citizenship Order, moreover, lower courts
would be wise to act swiftly on such requests for relief and
to adjudicate the cases as quickly as they can so as to enable
this Court’s prompt review.

* * *

The rule of law is not a given in this Nation, nor any
other. It is a precept of our democracy that will endure only
if those brave enough in every branch fight for its survival.
Today, the Court abdicates its vital role in that effort. With
the stroke of a pen, the President has made a “solemn mock-
ery” of our Constitution. Peters, 5 Cranch, at 136. Rather
than stand firm, the Court gives way. Because such com-
plicity should know no place in our system of law, I dissent.
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JUSTICE JACKSON, dissenting.

I agree with every word of JUSTICE SOTOMAYOR’s dissent.
I write separately to emphasize a key conceptual point: The
Court’s decision to permit the Executive to violate the Con-
stitution with respect to anyone who has not yet sued is an
existential threat to the rule of law.

It is important to recognize that the Executive’s bid to
vanquish so-called “universal injunctions” is, at bottom, a
request for this Court’s permission to engage in unlawful
behavior. When the Government says “do not allow the
lower courts to enjoin executive action universally as a rem-
edy for unconstitutional conduct,” what it is actually saying
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is that the Executive wants to continue doing something
that a court has determined violates the Constitution—
please allow this. That is some solicitation. With its ruling
today, the majority largely grants the Government’s wish.
But, in my view, if this country is going to persist as a Na-
tion of laws and not men, the Judiciary has no choice but to
deny it.

Stated simply, what it means to have a system of govern-
ment that is bounded by law is that everyone is constrained
by the law, no exceptions. And for that to actually happen,
courts must have the power to order everyone (including the
Executive) to follow the law—full stop. To conclude other-
wise is to endorse the creation of a zone of lawlessness
within which the Executive has the prerogative to take or
leave the law as it wishes, and where individuals who would
otherwise be entitled to the law’s protection become subject
to the Executive’s whims instead.

The majority cannot deny that our Constitution was de-
signed to split the powers of a monarch between the govern-
ing branches to protect the People. Nor is it debatable that
the role of the Judiciary in our constitutional scheme is to
ensure fidelity to law. But these core values are strangely
absent from today’s decision. Focusing on inapt compari-
sons to impotent English tribunals, the majority ignores the
Judiciary’s foundational duty to uphold the Constitution
and laws of the United States. The majority’s ruling thus
not only diverges from first principles, it is also profoundly
dangerous, since it gives the Executive the go-ahead to
sometimes wield the kind of unchecked, arbitrary power the
Founders crafted our Constitution to eradicate. The very
institution our founding charter charges with the duty to
ensure universal adherence to the law now requires judges
to shrug and turn their backs to intermittent lawlessness.
With deep disillusionment, I dissent.



Cite as: 606 U. S. (2025) 3

JACKSON, J., dissenting

I

To hear the majority tell it, this suit raises a mind-numb-
ingly technical query: Are universal injunctions “suffi-
ciently ‘analogous’ to the relief issued ‘by the High Court of
Chancery in England at the time of the adoption of the Con-
stitution and the enactment of the original Judiciary Act’”
to fall within the equitable authority Congress granted fed-
eral courts in the Judiciary Act of 1789? Ante, at 6. But
that legalese is a smokescreen. It obscures a far more basic
question of enormous legal and practical significance: May
a federal court in the United States of America order the
Executive to follow the law?

A

To ask this question is to answer it. In a constitutional
Republic such as ours, a federal court has the power to or-
der the Executive to follow the law—and it must. It is axi-
omatic that the Constitution of the United States and the
statutes that the People’s representatives have enacted
govern in our system of government. Thus, everyone, from
the President on down, is bound by law. By duty and na-
ture, federal courts say what the law is (if there is a genuine
dispute), and require those who are subject to the law to
conform their behavior to what the law requires. This is
the essence of the rule of law.

Do not take my word for it. Venerated figures in our Na-
tion’s history have repeatedly emphasized that “[t]he es-
sence of our free Government is ‘leave to live by no man’s
leave, underneath the law’—to be governed by those imper-
sonal forces which we call law.” Youngstown Sheet & Tube
Co. v. Sawyer, 343 U. S. 579, 654 (1952) (R. Jackson, dJ., con-
curring). “Our Government is fashioned to fulfill this con-
cept so far as humanly possible.” Id., at 654-655. Put dif-
ferently, the United States of America has “‘ “a government
of laws and not of men.”’” Cooper v. Aaron, 358 U. S. 1, 23
(1958) (Frankfurter, J., concurring) (quoting United States
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v. Mine Workers, 330 U. S. 258, 307 (1947) (Frankfurter, J.,
concurring in judgment)); see also, e.g., Mass. Const., pt. 1,
Art. XXX (1780), in 3 Federal and State Constitutions 1893
(F. Thorpe ed. 1909) (J. Adams); Marbury v. Madison, 1
Cranch 137, 163 (1803) (Marshall, C. J., for the Court);
United States v. Dickson, 15 Pet. 141, 162 (1841) (Story, J.,
for the Court).

That familiar adage is more than just mere “rhetorical
flourish.”” Cooper, 358 U. S., at 23. It is “the rejection in
positive terms of rule by fiat, whether by the fiat of govern-
mental or private power.” Ibid. Indeed, “constitutionalism
has one essential quality: it is a legal limitation on govern-
ment; it is the antithesis of arbitrary rule; its opposite is
despotic government, the government of will instead of
law.” C. Mcllwain, Constitutionalism: Ancient and Modern
21-22 (rev. ed. 1947); see also id., at 21 (“All constitutional
government is by definition limited government”).

Those who birthed our Nation limited the power of gov-
ernment to preserve freedom. As they knew all too well,
“constant experience shows us that every man invested
with power is apt to abuse it, and to carry his authority as
far as it will go.” Montesquieu, The Spirit of Laws, in 38
Great Books of the Western World 69 (T. Nugent transl., R.
Hutchins ed. 1952). But the Founders reasoned that the
vice of human ambition could be channeled to prevent the
country from devolving into despotism—ambition could be
“made to counteract ambition.” The Federalist No. 51, p.
322 (C. Rossiter ed. 1961) (J. Madison). If there were, say,
a Constitution that divided power across institutions “in
such a manner as that each may be a check on the other,”
then it could be possible to establish Government by and for
the People and thus stave off autocracy. Ibid.; see also My-
ers v. United States, 272 U. S. 52, 293 (1926) (Brandeis, J.,
dissenting) (“The doctrine of the separation of powers was
adopted by the Convention of 1787, not to promote effi-
ciency but to preclude the exercise of arbitrary power”).

133
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Through such separated institutions, power checks power.
See Montesquieu, The Spirit of Laws, at 69. Our system of
institutional checks thus exists for a reason: so that “the
private interest of every individual may be a sentinel over
the public rights.” The Federalist No. 51, at 322.

B

The distribution of power between the Judiciary and the
Executive is of particular importance to the operation of a
society governed by law. Made up of “ ‘free, impartial, and
independent’” judges and justices, the Judiciary checks the
political branches of Government by explaining what the
law is and “securing obedience” with it. Mine Workers, 330
U. S, at 308, 312 (opinion of Frankfurter, J.); see Marbury,
1 Cranch, at 177. The federal courts were thus established
“not only to decide upon the controverted rights of the citi-
zens as against each other, but also upon rights in contro-
versy between them and the government.” United States v.
Lee, 106 U. S. 196, 220 (1882).

Quite unlike a rule-of-kings governing system, in a rule-
of-law regime, nearly “[e]very act of government may be
challenged by an appeal to law.” Cooper, 358 U. S., at 23
(opinion of Frankfurter, J.). In this country, the Executive
does not stand above or outside of the law. Consequently,
when courts are called upon to adjudicate the lawfulness of
the actions of the other branches of Government, the Judi-
ciary plays “an essential part of the democratic process.”
Mine Workers, 330 U. S., at 312. Were it otherwise—were
courts unable or unwilling to command the Government to
follow the law—they would “sanctio[n] a tyranny” that has
no place in a country committed to “well-regulated liberty
and the protection of personal rights.” Lee, 106 U. S., at
221. It is law—and “ ‘Law alone’ "—that “ ‘saves a society
from being rent by internecine strife or ruled by mere brute
power however disguised.”” Cooper, 358 U. S., at 23 (quot-
ing Mine Workers, 330 U. S., at 308).
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The power to compel the Executive to follow the law is
particularly vital where the relevant law is the Constitu-
tion. When the Executive transgresses an Act of Congress,
there are mechanisms through which Congress can assert
its check against the Executive unilaterally—such as, for
example, asserting the power of the purse. See K. Stith,
Congress’ Power of the Purse, 97 Yale L. J. 1343, 1360
(1988) (describing Congress’s ability to “regulat[e] execu-
tive branch activities by limitations on appropriations”).
But when the Executive violates the Constitution, the only
recourse 1s the courts. Eliminate that check, and our gov-
ernment ceases to be one of “limited powers.” Gregory v.
Ashcroft, 501 U. S. 452, 457 (1991). After all, a limit that
“do[es] not confine the perso[n] on whom [it is] imposed” is
no limit at all. Marbury, 1 Cranch, at 176.!

II
With that background, we can now turn to this suit and

1These foundational separation-of-powers principles are, of course, the
doctrinal underpinnings of the observations I make in Parts II and III,
infra. If my point is “difficult to pin down,” ante, at 22, that could be due
to the majority’s myopic initial framing—it casts today’s emergency ap-
plications as being solely about the scope of judicial authority, while ig-
noring (or forgetting) the concomitant expansion of executive power that
results when the equitable remedial power of judges is needlessly re-
stricted. Or perhaps the culprit is the majority’s threshold decision to
rest its holding solely on the Judiciary Act, ante, at 5, n. 4, thereby facil-
itating its convenient sidestepping of the startling constitutional impli-
cations that follow from blanket limitations on the Judiciary’s response
to the Executive’s lawlessness. Whatever the source of the majority’s
confusion, there is no question that its statutory holding restricting the
traditional equitable power of federal courts to craft a suitable remedy
for established (or likely) constitutional violations has significant rami-
fications for the separation of powers and for constitutional rights more
broadly. JUSTICE SOTOMAYOR thoroughly explains why restricting judges
in this manner is legally and historically unfounded. My goal is to high-
light the myriad ways in which the majority’s newly minted no-univer-
sal-injunctions limitation also subverts core constitutional norms and is
fundamentally incompatible with the rule of law.
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focus on the ways in which the majority’s ruling under-
mines our constitutional system. JUSTICE SOTOMAYOR has
laid out the relevant facts, see ante, at 9—13 (dissenting
opinion), and I will not repeat what she has said. It suffices
for my purposes to reiterate that, before these applications
arrived here, three District Courts had concluded that Ex-
ecutive Order No. 14160—which attempts to alter the Con-
stitution’s express conferral of citizenship on all who are
born in this Nation, Amdt. 14, §1—likely violates the Con-
stitution. Those courts each thus enjoined the Executive
from enforcing that order anywhere, against anyone. See
763 F. Supp. 3d 723 (Md. 2025), appeal pending, No. 25—
1153 (CA4); 765 F. Supp. 3d 1142 (WD Wash. 2025), appeal
pending, No. 25-807 (CA9); Doe v. Trump, 766 F. Supp. 3d
266 (Mass. 2025), appeal pending, No. 25-1170 (CAl).
Three Courts of Appeals then declined to upset these in-
junctions during the pendency of the Government’s appeals.
See 2025 WL 654902 (CA4, Feb. 28, 2025); 2025 WL 553485
(CA9, Feb. 19, 2025); 131 F. 4th 27 (CA1 2025).

The majority now does what none of the lower courts that
have considered Executive Order No. 14160 would do: It al-
lows the Executive’s constitutionally dubious mandate to go
into effect with respect to anyone who is not already a plain-
tiff in one of the existing legal actions. Notably, the Court
has not determined that any of the lower courts were wrong
about their conclusion that the executive order likely vio-
lates the Constitution—the Executive has not asked us to
rule on the lawfulness of Executive Order No. 14160. But
the majority allows the Executive to implement this order
(which lower courts have so far uniformly declared likely
unconstitutional) nonetheless.

Given the critical role of the Judiciary in maintaining the
rule of law, see Part I, supra, it is odd, to say the least, that
the Court would grant the Executive’s wish to be freed from
the constraints of law by prohibiting district courts from or-
dering complete compliance with the Constitution. But the
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majority goes there. It holds that, even assuming that Ex-
ecutive Order No. 14160 violates the Constitution, federal
courts lack the power to prevent the Executive from contin-
uing to implement that unconstitutional directive.

As T understand the concern, in this clash over the respec-
tive powers of two coordinate branches of Government, the
majority sees a power grab—but not by a presumably law-
less Executive choosing to act in a manner that flouts the
plain text of the Constitution. Instead, to the majority, the
power-hungry actors are . . . (wait for it) . . . the district
courts. See ante, at 1 (admonishing district courts for dar-
ing to “asser[t] the power” to order the Executive to follow
the law universally). In the majority’s view, federal courts
only have the power to “afford the plaintiff complete relief”
in the cases brought before them; they can do nothing more.
Ante, at 16. And the majority thinks a so-called universal
Injunction—that is, a court order requiring the Executive to
follow the law across the board and not just with respect to
the plaintiff—*“grant[s] relief to nonparties.” See ante, at 6—
8. Therefore, the majority reasons, issuing such orders ex-
ceeds district courts’ authority. See ante, at 21.

So many questions arise.? The majority’s analysis is fully

2 Although I will not spend much space discussing it here, the major-
ity’s primary premise—that universal injunctions “grant relief to non-
parties”—is suspect. When a court issues an injunction (universal or
otherwise), it does so via an order that governs the relationship between
the plaintiff and the defendant. Fed. Rule Civ. Proc. 65(d). That order
provides the plaintiff with relief: If the plaintiff believes that the defend-
ant has violated the court’s order, she may come back to court, injunction
in hand, and demand enforcement or compensation through the mecha-
nism of civil contempt. See Longshoremen v. Philadelphia Marine Trade
Assn., 389 U. S. 64, 75 (1967) (recognizing that an “injunction” is “an eq-
uitable decree compelling obedience under the threat of contempt”). As
the majority recognizes, nonparties may benefit from an injunction a
court issues in a plaintiff’s case. See ante, at 16. But that does not mean
those incidental beneficiaries have received relief—“the injunction’s pro-
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interrogated, and countered, in JUSTICE SOTOMAYOR’s dis-
sent. My objective is to expose the core conceptual fallacy
underlying the majority’s reasoning, which, to me, also
tends to demonstrate why, and how, today’s ruling threat-
ens the rule of law.

The pillar upon which today’s ruling rests is the major-
ity’s contention that the remedial power of the federal
courts is limited to granting “complete relief” to the parties.
Ante, at 15-16. And the majority’s sole basis for that prop-

tection” (i.e., the ability to seek contempt) “extends only to the suing
plaintiff.” Ante, at 17.

An injunction prohibiting the Executive from acting unlawfully oper-
ates precisely the same way. Such an injunction may benefit nonparties
as a practical matter—but only the named plaintiffs have the right to
return to the issuing court and seek contempt, if the Executive fails to
comply. See Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 444—
445 (1911) (“Proceedings for civil contempt are between the original par-
ties”); Buckeye Coal & R. Co. v. Hocking Valley R. Co., 269 U. S. 42, 48—
49 (1925) (holding that a nonparty injured by the defendant’s noncompli-
ance with an injunction could not enforce the injunction); cf. Blue Chip
Stamps v. Manor Drug Stores, 421 U. S. 723, 750 (1975) (“[A] consent
decree is not enforceable directly or in collateral proceedings by those
who are not parties to it even though they were intended to be benefited
by it”). So, the majority’s concern that universal injunctions inappropri-
ately grant “relief ” to nonparties is incorrect. Nonparties may benefit
from an injunction, but only the plaintiff gets relief.

Federal Rule of Civil Procedure 71 is not to the contrary. Contra, ante,
at 15, n. 11. At most, that rule and the cases the majority cites suggest
that, in certain narrow circumstances, a nonparty for whose benefit an
injunction was issued may be able to go to the issuing court and seek
contempt. But “the precise contours of Rule 71 . . . remain unclear,”
Beckett v. Air Line Pilots Assn., 995 F. 2d 280, 287-288 (CADC 1993),
and courts have largely recognized that, to the extent nonparty enforce-
ment of an injunction is available, the nonparty must stand in a close
relationship to the plaintiff or have been specifically named in the in-
junction. See United States v. American Soc. of Composers, Authors, and
Publishers, 341 F. 2d 1003, 1008 (CA2 1965) (nonparty could not enforce
injunction where it was “not . . . named in the judgment” even though it
was “indirectly or economically benefited by the decree”).
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osition is the practice of the High Court of Chancery in Eng-
land. Ante, at 6-7. But this cramped characterization of
the Judiciary’s function is highly questionable when it
comes to suits against the Executive. That is, even if the
majority is correct that courts in England at the time of the
founding were so limited—and I have my doubts, see ante,
at 18—-20 (SOTOMAYOR, J., dissenting)—why would courts in
our constitutional system be limited in the same way?

The Founders of the United States of America squarely
rejected a governing system in which the King ruled all, and
all others, including the courts, were his subordinates. In
our Constitution-centered system, the People are the rulers
and we have the rule of law. So, it makes little sense to look
to the relationship between English courts and the King for
guidance on the power of our Nation’s Judiciary vis-a-vis its
Executive. See The Federalist No. 69, at 416 (A. Hamilton)
(explaining how the President differs from the King, includ-
ing because “[t]he person of the King of Great Britain is sa-
cred and inviolable; there is no constitutional tribunal to
which he is amenable”). Indeed, it is precisely because the
law constrains the Government in our system that the Ju-
diciary’s assignment is so broad, per the Constitution. Fed-
eral courts entertain suits against the Government claim-
ing constitutional violations. Thus, the function of the
courts—both in theory and in practice—necessarily in-
cludes announcing what the law requires in such suits for
the benefit of all who are protected by the Constitution, not
merely doling out relief to injured private parties.

Put differently, the majority views the Judiciary’s power
through an aperture that is much too small, leading it to
think that the only function of our courts is to provide “com-
plete relief ” to private parties. Sure, federal courts do that,
and they do it well. But they also diligently maintain the
rule of law itself. When it comes to upholding the law, fed-
eral courts ensure that all comers—i.e., everyone to whom
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the law applies and over whom the court has personal ju-
risdiction (including and perhaps especially the Execu-
tive)—know what the law is and, most important, follow it.3

II1

Still, upon reading the Court’s opinion, the majority’s
foundational mistake in mischaracterizing the true scope
and nature of a federal court’s power might seem only mar-
ginally impactful. Indeed, one might wonder: Why all the
fuss? After all, the majority recognizes that district courts
can still issue universal injunctions in some circumstances.
See ante, at 16—18. It even acknowledges that the lower

3No one is saying that the reasoning of a district court’s opinion, on its
own, “has the legal force of a judgment,” ante, at 22; of course it does not.
The real issue today’s applications raise is whether district-court opin-
ions are entitled to respect while litigation over the lawfulness of the de-
fendant’s conduct is ongoing. As I have explained, the majority’s key
move is to start by assuming that the remedial power of federal courts is
quite narrow (i.e., it is only appropriately exercised to grant “complete
relief” to the parties). Ante, at 5—11, 16. The majority forgets (or ignores)
that federal courts also make pronouncements of law and issue orders
compelling compliance if violations are identified. Then, having zeroed
in on solely the courts’ plaintiff-specific-remedies function, the majority
unsurprisingly insists that a district court cannot respond to the Execu-
tive’s decision to violate the law universally by issuing an order compel-
ling universal cessation of the Executive’s unlawful behavior. This kind
of broad injunction is merely one tool in a judge’s kit of remedial op-
tions—one that is directly responsive to the court’s duty to uphold the
law and the Executive’s decision to consciously violate it—and it is no
more or less binding than any of the district court’s other determinations.
So, rather than disdainfully securing permission to disregard the district
court’s opinion and continue engaging in unlawful conduct vis-a-vis any-
one who is not the plaintiff, an enjoined Executive that believes the dis-
trict court was wrong to conclude that its behavior is unlawful has a rule-
of-law-affirming response at the ready: It can seek expedited review of
the merits on appeal. District courts themselves also have the flexibility
to stay their injunctions pending appeal, if that is requested and the cir-
cumstances demand it. But rather than permit lower courts to adapt
their remedies to the particulars of a given case, the majority today ties
judges’ hands, requiring them to acquiesce to executive lawlessness in
every situation.
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courts may reimpose the same universal injunctions at is-
sue in these cases, if the courts find on remand that doing
so 1s necessary to provide complete relief to the named
plaintiffs. See ante, at 19. From the standpoint of out-
comes, that’s all welcome news. But, as I explain below,
from the perspective of constitutional theory and actual
practice, disaster looms.

What I mean by this is that our rights-based legal system
can only function properly if the Executive, and everyone
else, is always bound by law. Today’s decision is a seismic
shock to that foundational norm. Allowing the Executive to
violate the law at its prerogative with respect to anyone
who has not yet sued carves out a huge exception—a gash
in the basic tenets of our founding charter that could turn
out to be a mortal wound. What is more, to me, requiring
courts themselves to provide the dagger (by giving their im-
primatur to the Executive Branch’s intermittent lawless-
ness) makes a mockery of the Judiciary’s solemn duty to
safeguard the rule of law.

A

Do remember: The Executive has not asked this Court to
determine whether Executive Order No. 14160 complies
with the Constitution. Rather, it has come to us seeking
the right to continue enforcing that order regardless—i.e.,
even though six courts have now said the order is likely un-
constitutional. What the Executive wants, in effect, is for
this Court to bless and facilitate its desire to operate in two
different zones moving forward: one in which it is required
to follow the law (because a particular plaintiff has secured
a personal injunction prohibiting its unlawful conduct), and
another in which it can choose to violate the law with re-
spect to certain people (those who have yet to sue).

In the first zone, law reigns. For the named plaintiffs in
the suits before us, for example, the lower courts’ determi-
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nation that Executive Order No. 14160 is likely unconstitu-
tional and cannot be implemented has teeth. Per the courts’
orders, the Executive is prohibited from denying citizenship
to the offspring of the named plaintiffs. See ante, at 26
(leaving the injunctions in place to the extent “necessary to
provide complete relief to each plaintiff with standing to
sue”). Within this zone, the courts’ rule of decision—that
Executive Order No. 14160 is likely unconstitutional—ap-
plies.

But with its ruling today, the majority endorses the crea-
tion of a second zone—one in which that rule of decision has
no effect. In this zone, which is populated by those who lack
the wherewithal or ability to go to court, all bets are off.
There is no court-issued mandate requiring the Executive
to honor birthright citizenship in compliance with the Con-
stitution, so the people within this zone are left to the pre-
rogatives of the Executive as to whether their constitutional
rights will be respected. It does not matter what six federal
courts have said about Executive Order No. 14160; those
courts are powerless to make the Executive stop enforcing
that order altogether. In effect, then, that powerlessness
creates a void that renders the Constitution’s constraints
irrelevant to the Executive’s actions. Of course, the Execu-
tive might choose to follow the law in this zone as well—but
that is left to its discretion. And the Solicitor General has
now confirmed that, in the absence of a personal injunction
secured by a particular plaintiff, this Executive’s view is
that compliance with lower court rulings on matters of con-
stitutional significance is optional.*

4The Solicitor General said that quiet part out loud by baldly asserting
that the Executive reserves the right to defy Circuit precedent. Tr. of
Oral Arg. 33-34, 60—61. Although he further suggested that the admin-
istration would abide by precedent from this Court in future similar
cases, id., at 35, 63, even that seems to be a matter of prerogative, as
there is no inherent limit to the limited-scope-of-authority logic that un-
derlies today’s holding, see ante, at 41 (SOTOMAYOR, J., dissenting). The
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I am not the first to observe that a legal system that op-
erates on two different tracks (one of which grants to the
Executive the prerogative to disregard the law) is anath-
ema to the rule of law.> Thus, the law-free zone that results
from this Court’s near elimination of universal injunctions
1s not an unfamiliar archetype. Also eerily echoing history’s
horrors is the fact that today’s prerogative zone is unlikely
to impact the public in a randomly distributed manner.
Those in the good graces of the Executive have nothing to
fear; the new prerogative that the Executive has to act un-
lawfully will not be exercised with respect to them. Those
who accede to the Executive’s demands, too, will be in the
clear. The wealthy and the well connected will have little
difficulty securing legal representation, going to court, and
obtaining injunctive relief in their own name if the Execu-
tive violates their rights.

Consequently, the zone of lawlessness the majority has
now authorized will disproportionately impact the poor, the

Executive’s less-than-sterling record of compliance with Supreme Court
rulings to date casts further doubt on this compliance claim; as JUSTICE
SOTOMAYOR has explained, the Executive Order at issue here seems to
squarely violate at least one—and perhaps five—of our bedrock prece-
dents. See ante, at 7-9 (dissenting opinion).

5See E. Fraenkel, The Dual State, pp. xiii, 3, 71 (1941) (describing the
way in which the creation of a “Prerogative State” where the Executive
“exercises unlimited arbitrariness . .. unchecked by any legal guaran-
tees” is incompatible with the rule of law); see also J. Locke, Second Trea-
tise of Civil Government 13 (J. Gough ed. 1948) (“[F]reedom of men under
government is to have a standing rule to live by, common to every one of
that society . . . and not to be subject to the . . . arbitrary will of another
man”); The Federalist No. 26, p. 169 (C. Rossiter ed. 1961) (A. Hamilton)
(contrasting the monarch’s “prerogative” with the emergence of “lib-
erty”); Myers v. United States, 272 U. S. 52, 295 (1926) (Brandeis, J., dis-
senting) (“[P]rotection of the individual . . . from the arbitrary or capri-
cious exercise of power [is] an essential of free government”); Youngstown
Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 641 (1952) (R. Jackson, J.,
concurring) (observing that our Constitution—which embodies the rule
of law—does not grant to the Executive the “prerogative exercised by
George I1I17).
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uneducated, and the unpopular—i.e., those who may not
have the wherewithal to lawyer up, and will all too often
find themselves beholden to the Executive’s whims. This is
yet another crack in the foundation of the rule of law, which
requires “equality and justice in its application.” Papa-
christou v. Jacksonuville, 405 U. S. 156, 171 (1972). In the
end, though, everyone will be affected, because it is law’s
evenhanded application—“to minorities as well as majori-
ties, to the poor as well as the rich"—that “holds society to-
gether.” Ibid.

The majority “skips over” these consequences. Ante, at
23. No one denies that the power of federal courts is lim-
ited—both by the Constitution and by Congress. But the
majority seems to forget (or ignores) that the Constitution
and Congress also limit the power of the Executive. In ad-
dition, it is indisputable that the Executive’s power to lev-
erage physical force in a manner that directly threatens to
deprive people of life, liberty, or property creates uniquely
harmful risks when unconstrained by law. But the majority
today roots its holding in a purported statutory limitation,
not a constitutional one. Ante, at 5, n. 4. And, as I have
explained, our Constitution gives federal courts the author-
ity to order the Executive to stop acting unlawfully. See
Part I, supra. To the extent Congress has attempted to
strip federal courts of that power via the Judiciary Act (and,
to be clear, I do not think it has, for the reasons JUSTICE
SOTOMAYOR discusses, see ante, at 23—31), it is powerless
to do so.

The bottom line is this: If courts do not have the authority
to require the Executive to adhere to law universally, a
dual-track system develops in which courts are ousted as
guardians in some situations and compliance with law
sometimes becomes a matter of executive prerogative. But
“[t]here can be no free society without law administered
through an independent judiciary.” Mine Workers, 330
U. S., at 312 (opinion of Frankfurter, J.). “If one man"—
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even a very important man, and even a democratically
elected man—*“can be allowed to determine for himself what
is law, every man can. That means first chaos, then tyr-
anny.” Ibid.

B

This leads me to another potentially destructive aspect of
today’s decision—the Court’s dismissive treatment of the
solemn duties and responsibilities of the lower courts.
Sworn judicial officers must now put on blinders and take
a see-no-evil stance with respect to harmful executive con-
duct, even though those same officials have already an-
nounced that such conduct is likely unconstitutional. Yes,
certain named plaintiffs have brought particular lawsuits
seeking protection of their legal rights. But their claim is
that Executive Order No. 14160 violates the Constitution.
If the court agrees with them, why on Earth must it permit
that unconstitutional government action to take effect at
all?

I have already explained why the majority’s answer—be-
cause the court is powerless to do anything but give “com-
plete relief” to those parties—is wrong in terms of the ac-
tual scope of federal courts’ authority. See Part I, supra. 1
now observe that this response also erroneously suggests
that a court does something wrongful when it imposes a
universal injunction in a single plaintiff’s lawsuit—akin to
giving a windfall to those who do not deserve the law’s pro-
tection because they have not sued. Ante, at 89, 12-15.
This way of conceptualizing universal injunctions mistakes
that remedy for the unearned spoils of particular adversar-
ial engagements, rather than a necessary tool employed to
defend the Constitution by reinforcing pre-existing rights.

Here is what I mean. Our Constitution indisputably con-
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fers individual rights that operate as unequivocal protec-
tions against government action.® Thus, a constrained Ex-
ecutive—i.e., one who is bound by the Constitution not to
violate people’s rights—is a public benefit, guaranteed to all
from the start, without regard to the nature or existence of
any particular enforcement action.” Properly understood,
then, when the Executive violates those pre-existing rights
in a nonparticularized manner, a universal injunction
merely restores what the People were always owed; that
remedy does not improperly distribute an unearned benefit
to those who did not have the temerity to secure it for them-
selves by filing a lawsuit.

Or consider it the other way: When a court is prevented
from enjoining the Executive universally after the Execu-
tive establishes a universal practice of stripping people’s
constitutional rights, anyone who is entitled to the Consti-
tution’s protection but will instead be subjected to the Ex-
ecutive’s whims is improperly divested of their inheritance.
The Constitution is flipped on its head, for its promises are
essentially nullified.® So, rather than having a governing

6 See, e.g., Amdt. 1 (prohibiting the government from preventing the
“free exercise” of religion or “abridging the freedom of speech”); Amdt. 2
(prohibiting the government from infringing on the right “to keep and
bear Arms”); Amdt. 4 (prohibiting the government from conducting “un-
reasonable searches and seizures”); Amdt. 5 (prohibiting the government
from depriving persons of “life, liberty, or property, without due process
of law”).

7In this way of framing the issue, nonparties are more than mere “in-
cidental” beneficiaries of universal injunctions that require the Execu-
tive to respect constitutional rights. See n. 2, supra. Rather, the very
concept of constitutional rights makes the People intended beneficiaries
of the constraints that the Constitution imposes on executive action.

8 Again, the law binds the Executive from the outset in our constitu-
tional scheme, for the benefit of all. See Part I, supra. Thus, a lawsuit
is merely the vehicle that invokes the Judiciary’s power to check the Ex-
ecutive by enforcing the law. The topsy-turvy scheme the majority cre-
ates today gets those well-established norms exactly backward: The law
disappears as an initial constraint on the Executive, and apparently only
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system characterized by protected rights, the default be-
comes an Executive that can do whatever it wants to whom-
ever it wants, unless and until each affected individual af-
firmatively invokes the law’s protection.

A concrete example helps to illustrate why this turnabout
undermines the rule of law. Imagine an Executive who is-
sues a blanket order that is blatantly unconstitutional—de-
manding, say, that any and all of its political foes be sum-
marily and indefinitely incarcerated in a prison outside the
jurisdiction of the United States, without any hearing or
chance to be heard in court. Shortly after learning of this
edict, one such political rival rushes into court with his law-
yer, claims the Executive’s order violates the Constitution,
and secures an injunction that prohibits the Executive from
enforcing that unconstitutional mandate. The upshot of to-
day’s decision is that, despite that rival’s success in per-
suading a judge of the unconstitutional nature of the Exec-
utive’s proclamation, the court’s ruling and injunction can
only require the Executive to shelve any no-process incar-
ceration plan that targets that particular individual (the
named plaintiff ); the Executive can keep right on rounding
up its other foes, despite the court’s clear and unequivocal
pronouncement that the executive order is unlawful.

The majority today says that, unless and until the other
political rivals seek and secure their own personal injunc-
tions, the Executive can carry on acting unconstitutionally
with respect to each of them, as if the Constitution’s due
process requirement does not exist. For those who get to
court in time, their right not to be indefinitely imprisoned
without due process will be protected. But if they are una-
ble to sue or get to the courthouse too late, the majority
says, oh well, there is nothing to be done, despite the fact

exists if a particular plaintiff files a particular lawsuit in a particular
court, claiming his (particular) entitlement.



Cite as: 606 U. S. (2025) 19

JACKSON, J., dissenting

that their detention without due process is plainly prohib-
ited by law.

A Martian arriving here from another planet would see
these circumstances and surely wonder: “what good is the
Constitution, then?” What, really, is this system for protect-
ing people’s rights if it amounts to this—placing the onus
on the victims to invoke the law’s protection, and rendering
the very institution that has the singular function of ensur-
ing compliance with the Constitution powerless to prevent
the Government from violating it? “Those things Ameri-
cans call constitutional rights seem hardly worth the paper
they are written on!”

These observations are indictments, especially for a Na-
tion that prides itself on being fair and free. But, after to-
day, that is where we are. What the majority has done is
allow the Executive to nullify the statutory and constitu-
tional rights of the uncounseled, the underresourced, and
the unwary, by prohibiting the lower courts from ordering
the Executive to follow the law across the board. Moreover,
officers who have sworn an oath to uphold the law are now
required to allow the Executive to blatantly violate it. Fed-
eral judges pledge to support and defend the Constitution
of the United States against all enemies, foreign or domes-
tic. 5 U. S. C. §3331. They do not agree to permit unconsti-
tutional behavior by the Executive (or anyone else). But the
majority forgets (or ignores) this duty, eagerly imposing a
limit on the power of courts that, in essence, prevents
judges from doing what their oaths require.?

9 The majority highlights a number of policy concerns that some say
warrant restriction of the universal-injunction remedy. Ante, at 20-21.
In my view, those downsides pale in comparison to the consequences of
forcing federal courts to acquiesce to executive lawlessness. Moreover,
and in any event, the various practical problems critics have identified
are largely overblown. For example, while many accuse universal in-
junctions of preventing percolation, the facts of this very suit demon-
strate otherwise: Three different District Courts each considered the
merits of Executive Order No. 14160, and appeals are now pending in
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I view the demise of the notion that a federal judge can
order the Executive to adhere to the Constitution—full
stop—as a sad day for America. The majority’s unpersua-
sive effort to justify this result makes it sadder still. It is
the responsibility of each and every jurist to hold the line.
But the Court now requires judges to look the other way
after finding that the Executive is violating the law, shame-
fully permitting unlawful conduct to continue unabated.

Today’s ruling thus surreptitiously stymies the Judici-
ary’s core duty to protect and defend constitutional rights.
It does this indirectly, by preventing lower courts from tell-
ing the Executive that it has to stop engaging in conduct
that violates the Constitution. Instead, now, a court’s
power to prevent constitutional violations comes with an
asterisk—a court can make the Executive cease its uncon-
stitutional conduct *but only with respect to the particular
plaintiffs named in the lawsuit before them, leaving the Ex-
ecutive free to violate the constitutional rights of anyone
and everyone else.

three Courts of Appeals. See supra, at 7. Other prudential concerns are
better addressed in more targeted ways, such as by changing venue rules
to prevent forum or judge shopping, or by encouraging lower courts to
expedite their review, thereby teeing the merits up for this Court as
quickly as possible.

That is not to say that universal injunctions can or should be issued in
every case; a court must always fit its remedy to the particular case be-
fore it, and those particulars may caution against issuing universal relief
in certain instances. See ante, at 22—23 (SOTOMAYOR, J., dissenting). But
the Court today for the first time ever adopts a blanket authority-dimin-
ishing rule: It declares that courts do not have the power to exercise their
equitable discretion to order the Executive to completely cease acting
pursuant to an unlawful directive (unless doing so is necessary to provide
complete relief to a given plaintiff ). And, again, this very suit illustrates
why that bright line rule goes much too far. As JUSTICE SOTOMAYOR em-
phasizes, multiple courts have recognized that Executive Order No.
14160 is “patently unconstitutional under settled law,” and those courts
thus issued the relief necessary to “protect newborns from the excep-
tional, irreparable harm associated with losing a foundational constitu-
tional right and its immediate benefits.” Ibid.
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* * *

Make no mistake: Today’s ruling allows the Executive to
deny people rights that the Founders plainly wrote into our
Constitution, so long as those individuals have not found a
lawyer or asked a court in a particular manner to have their
rights protected. This perverse burden shifting cannot co-
exist with the rule of law. In essence, the Court has now
shoved lower court judges out of the way in cases where ex-
ecutive action is challenged, and has gifted the Executive
with the prerogative of sometimes disregarding the law. As
a result, the Judiciary—the one institution that is solely re-
sponsible for ensuring our Republic endures as a Nation of
laws—has put both our legal system, and our system of gov-
ernment, in grave jeopardy.

“The accretion of dangerous power does not come in a
day.” Youngstown, 343 U. S., at 594 (opinion of Frankfur-
ter, J.). But “[i]t does come,” “from the generative force of
unchecked disregard of the restrictions that fence in even
the most disinterested assertion of authority.” Ibid. By
needlessly granting the Government’s emergency applica-
tion to prohibit universal injunctions, the Court has cleared
a path for the Executive to choose law-free action at this
perilous moment for our Constitution—right when the Ju-
diciary should be hunkering down to do all it can to preserve
the law’s constraints. I have no doubt that, if judges must
allow the Executive to act unlawfully in some circum-
stances, as the Court concludes today, executive lawless-
ness will flourish, and from there, it is not difficult to pre-
dict how this all ends. Eventually, executive power will
become completely uncontainable, and our beloved consti-
tutional Republic will be no more.

Perhaps the degradation of our rule-of-law regime would
happen anyway. But this Court’s complicity in the creation
of a culture of disdain for lower courts, their rulings, and
the law (as they interpret it) will surely hasten the downfall
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of our governing institutions, enabling our collective de-
mise. At the very least, I lament that the majority is so
caught up in minutiae of the Government’s self-serving, fin-
ger-pointing arguments that it misses the plot. The major-
ity forgets (or ignores) that “[w]ith all its defects, delays and
inconveniences, men have discovered no technique for long
preserving free government except that the Executive be
under the law, and that the law be made by parliamentary
deliberations.” Id., at 655 (opinion of R. Jackson, J.). Trag-
ically, the majority also shuns this prescient warning: Even
if “[s]Juch institutions may be destined to pass away,” “it is
the duty of the Court to be last, not first, to give them up.”
Ibid.
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