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The Beverth Girouit recently considered the character of ovil penalies under the
tobaccomarketingprogramadministeredby the Departmentof Agriculiure (USDA).
Cole v. USDA , 133 F3d 803 (11th Cr. 1998). At ssle wes the whether the
assessment of av penalies aier an acuital on aimindl cdhages corsiitied a
vioation of the Double Jeapardy Clause and whether the penalty vidated the
Exoessive Fnes Clause dfthe Unied Staies Constiiution. Inreeching s dedision,
the coutt iniegrated the most recent Supreme Court opnion onthis issue b is
agyss  Hudson v, Unied Sties , 118 S 483 491, (1997) h Hudson te
Suprerme Court modified the test for determining whether a sandtionis aiminal or
aviorhe puposes didoube popeardy anelyss igeding, npart heanelyssit
gdnisealrdaEnd Unied Siates v. Haper ,490US. 435 (1989).
The plaintiff, Mr. Graham Cole, wes a tobacco desler who sold 315,612 more
poundsaftobacoothanherepartedjpurchasing invidationaftheprogramiues. M.
Coke was prosecuted and aocquited of aiminal charges in connedtion with this
discrepancy,induding conspiracytodefraudthegovernment, fraud, andmaifraud.
After he was aoquitied of the ciminal charges, the USDA assessed oMl peralies
of almost $400,000 against Mr. Cole pursiant to 7 US.C. § 1314(a), whichimposes
aperaly of saventydive percent on the markeing of toacoo nexcess dfafamis
marketing quoia. Mrr. Cdle challenged the administrative penally, and the district
courtfound thet the assessment vidatied bath the Double Jeopardy Clause and the
Excessive Fines Clause. The USDA appealed to the Eleventh Circuit, which
reversed.,
The Double Jeopardy Clause provides thet no “person [shall] be subject for the
samediensebbetice puthjpopardy dfiearimb’US.Corgt,amend V. The
autn Coke noed that the Supreme Court has held thet this dause ‘proteds
againgt three dsindt abuses: a second prosecution for the same diense afier
aonuitiat & second prosecution for the same ofiense after corvicion; and mulipe
punshmernts forthe same offense” Coe ,13BF3dat84(quoing Unied Saiesv.
Halper ,490 US. 435, 440 (1989). M. Coke aleged the fist typoe of viokion by
arguing that he had already been acquited of aiminal charges in conneciion wih
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marketing over-quota tobacco and that
theavipenalieswereasecondatiermpt
at punishment for the same conduct
The cout hed thet Mr. Coe's dak
lenge hinged on two questions:
the second sandion (he o perely)
deatwihtesamediese astrets
and 2)whether the second sancionwas,
infad, a punshment The cout siated
thet f the amsner © ether of thee

1) whether

questionswesnegaive thepenalycoud

nat be found to vioiate the Double Jeop-

ardy Clause.
Addressngthefistaquestion,whether

the oM penaly assessed against M.

Coke deskt wih the same dfiense as the

aimrdl charges, the cout noed thet

‘o dienses are diieent for te pur-

posesdfdoubejeopardy anayssfeach

feques pod o an addiod fa  whdh

techades” Coke | 1BF3da8%6

(Quoing Boddurger v. Unied Sates

284U.S. 299,304 (1932). Wihregard i

the aimindl chaiges against Mr. Coke,

conspiracy o defraud the govemment,

fraud, and mal fraud, the coutt found

thet proof of intent and misrepresenia
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fion were requisie eements.
18USC. §8 371, 1001, 1341). Wih re-
gad o the oM penally, the USDA dd
natneedioproveinient butonyneeded
ppoetaCoefiedbremiapen
dy © te gpement O . @dg
§1314(g)). Thisktierreciementisnot
aneement required for the aiminal of
fense. Under the “same eements” e,
the aimind and oM dfienses requre
proof of diferert eemerts and, there-
foethecouthedthattheimposiondt
te o pedy dd na videe te Dodde
Jeopardy Clause.

Addressing the second question,
whether the A perally consiitied a
‘unishment” the court uredfgto

H @y

7USC

foundthatiurtherincuirywes appropr

ae o detemire f the peraly was 0

punive SO as D tansom i b a

aiminal peraly. o 8%
In maeking tis detemination,

reledupontetaoskedin Kennedy

v. Mendoza-Martinez ,3r2US.144,163-

169 (1963): (1) ‘whether the sancion

nvaves an dimeve dsally or re-

sat’ @ ‘wheherthes hsoicaly

been regarded as a punishment” (3)

‘Whether it comes inio play only on a

g o sie]’ @) ‘wheheris ap-

ergionwlpomatethetradiiondlaims

of punishment—retribution and deter-

rece” B ‘Whether te behavior 1 which

it agpes b deay aaime’ @ ‘Wheher

an alemative purpose to which it may

raionaly be comneded isassignebe for

i,’aml(?) Whethertgppearsecessive

in retion © the alemative pupose

asged’ Coe ,133F3dat806(quoing

Kennedy ,3r2US. a163169).
Thecoutheldthetthesefacorswere

oheacrsteed nrebinbthe'sSae

ueonisbae andnotiohefosoivir

Coe's particuiar case.

Hudson ,118SQt a4
Ayingthesefedosioheddpen

allyunderthetobacooprogram;thecourt

foud tet tee wes not a vicdion o te

Double Jeopardy Clause. Thecourtfound

it evident that “Congress iniended the

perely for viodios o 7USC. §1314Q@)

plealinrece...peasfre

auhaiyssueand ocdectover-quoa

marketing penalies is conferred upon

the Searetary ofthe Department of Agr-

ale’ Coke ,13BF3da806 (eeenc

ing 7 USC. § 1314(). The Supreme

Caut n Hudson hed tat when this

autharity is conferred upon an admins-

tralve agency, it corsiiLies ‘rima

de evidence that Congress ntended

Hudson, 118

the oout

d. Seaso |,

poveraddsandmn’
SCt a49%5 (distors omited).
Having determined that Congress in-

tendedfortheover-quotamarketingpen-

ayobeadd tecutuned bte

Kennedy fadors o determine whether

theperaliesare“sopuniveinformand

efectasiorenderthemaiminal despie

Congesssinertothe contary” Coe ,

133Fd a 806 (dig Unied Saies v.

Usery |, 518 US. 267, — 116 SCt

21352138(1996)) Asthecoutioud

thetiheperalyddnainvovean'alii-

matverestraint;’suchasimprisonment.

Second, consdering the historical view

ofthe punishment, the courtreied upon

Hudson for the proposiion that money

penalies have not historically been

viewed as punishment Coe , 1BFda

8% (g Hudson, 118 SCt a 4%)

Thid,the coutiound thet penaliesdd

not requie a inding o sceriey; ‘they

are imposed whenever a producer over-

sekhsqLog regadessats saedf

mnd”  Coe ,1BFRd a8%
Consderingthefourthfaciorwhether

the pendly promoes the tradional ams

of punishment—retribution and deter-

rence, hecoutaganreiedan

There, the Supreme Court recognized

tet d ad perdlies Wl have some

deterrent effiect and that deterance may

seneadaswdasaimrel goes Id

@ Hudson 118SCta493) Al

ingthisiotheinhecooprogramhecout

Hudson.

legelive pupose of dscouraging the

sake of over-quaia tohaoco was merely a
reguistory goel notaaiminelgoel FUr

ther, the court found thet the perely

poroed te sabily o te eco pice
supports and funded the govemment's
enocemernt efots. Coe , IBFM a

806.

Constlering the fih Kennedy &
the court held thet ‘the behavior which
iggers te penely, overselg a -
beooo quaa, 5 nat a aie”’ b . Wh
et D te sh oo, te ocout foud
thepenalytobe'faionalyrebiedioan
nely,wihrespedtiothesevenhiaoor,
thecourtioundthatthe penaltywes ot
ecesse h iekion o s demaive
pupo”  H.

Nex;, the court addressed the second
the oMl penally imposed against him
vioated the BExoessive Fnes Clause of
the Eighth Amendment. The Supreme
Court has nat articiated a comprehen-
svetestiousenmaldngthisdetemine:
th Coe ,1BFAa807. thes how
everatobiedahightinerienone
ey of cases A e et saves
purely remedial purposes cannatbe con-
g AusinvUnied Saes
621.n 14(198).

Appying ths o the satLie tet im-

Continued on page 3
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posesthetobaccomarketing penalty, the

oout held thet, as apdled o a tdheoo

desler ke M. Coe, the savenydve

percertperalys ‘purely remedial and

tisstecese” Coe ,1BFJa

807. Thecoutreachedthiscondusionby

revewing the Satliory penally provi

sorsatissue Quaingfomthe siatLie,

the cout expanedt
Themarketing of..any kind oftobacco

nexcessofhemarkeingouoiaiorthe
fam on whch the theco s produced..

selbesbetba perdly o 75 per
cenum o te aeage maket pice.for
such kind of tobaoco for the immedr
ately prececing markeing year. Such
penatyshalbepaidbythepersorwho
acoured such tobacoo from the pro-
ducerbutanamounteguivalentiothe
penatly may be deducted by the buyer
fomtepicepadiothepodcer.
H . (quoing 7 USC. § 1314@). Ths,
under the SiatLie, a dedler who pur-
chases over-quaia tohacco must pay the
penatty, butthen the dealer may deduct
the amount of the penalty from the pur-
chese price paid © the producer. Thus,
the cout held thet “fom the dedler’s

perspedive, he perely s Dily reme-
del—ie hededarsrequiediopayd

the govemment only the precise amount
which the dedler is authorized to with

haid fom the producer” Coe ,13BFd

ay hequesinswhehariseoss-
shve D impose a penally on a producer
whosssmorethanisquoaciiobeco,
ntheamountof 78% ofthe price ofthe
over-quaaiohec” b a809Theaout
hedtretiwesnat

Tosuppatishading hecourtreled
uponthe purposeafthetobaccoprogram.
According o the siatuiory lbnguege, is
Jpupose s esiabish nationdl produc-
fon quaas in atker © conid andlar

eiminate excessive produdtion of to-
beod( 4 .dng7USCE1311@)h
addion ksavesopevertthe ‘oo
derly marketing” of tobaooo, which Con+
gress found adversely “afiedts, burdens,
arddﬂwls’rler%arﬁbreimm
mae’( b .quing7USC.§1311(0))
Thus, the cout found thet ‘the obvious
pupose of the satutory scheme, and in
pafcLbrheperdyaisse sods
courage infroducing over-quoia tohacco
rbihermhi\/\/lhmgodnrrrd
the cout hed that a 75% peraly s
propartional 1 the legimate govern-
ment purpase ofdiscouraging over-guoa
sakes Thecoutadded et oy fine
penallyexceeded 100%afthepricedfthe
overquoia tobaooo introduced o the
market wouid there even begn to be a
Quesion of exoesshveness”’
Forthesereasons, the courtoonduded
thettherehedbeennovioationcfether
the Double Jeopardy Clause or the BEx-
cessive Fnes Clause. The judgment of
thedistictooutiniavoraivie Coeves
reversed.
—Christopher R. Keley, Susan A
Schneider, Hastings,MN

SPS Agreement/Cont. from p. 7
system. The SPS Agreement encourages
WTO members to base their SPS mea-
suresuponthesiandardsoftheseorgan-
zaions. The Codex and OE are cur-
rentywel siueied o parfomthe roes
providedfortheminthe SPS Agreement,
Athoughthe IPPCinispresentfomis
etk o Uling e resporddies
gven o it in the SPS Ageemert, te
IPPC's proposed revisons, if approved,
woudiediaiethelPPCsabilyios p-
port the WTO system.

As demonstrated in the beef hormone

fum atleastin partuponthe Sandards
of the Codex, IPPC, and OIE, as these
oganzations' sendards are viewed as
intemational benchmark standards un-
derthe SPS Agreement. Withthe height-
ened imporance of inemational sian-
darck, heSandardsetigprocessdite
Codexhashecomemorecontroversial,and
oonsensus on s new sandards can no
longer be assumed. The estabishment of
siandards by the IPPC and OE in the
fuire might also become more poliica,
andposdlybsssirni ssanindiedt
resutofthe SPSAgreement Suchatrend
- o

the Codex, IPPC, and OIE.

ks undeerhowgeataethe spe-
diicrade agendas ofmember counties,
as gpposed 1o sceniic evidence, might
afiedt the development of fure san-
dards. Al three organizations have
lengthy approval processesfornewstan-
dards, which should prevent the adop-
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fion of numerous scenficialy question
able siandards. In addition, although
delegaiestotheseoganzationsaregor
emment diicels, hey ae soeniss as
wel and ther profiessiondl inegiy as
wel as the goodwd thet hass developed
among them when working together
mightaoimitthe poenid ofhe Co-
dex, IPPC, and OIE to create standards
thet are sceniicaly unsound.

Although the possible increased

policzaionafhesndad setingoo-

0eses of hese aganizatons s reget

ek iisperhapsineviabie. Underthe

SPS Agreement, the outcome of intemea-
tional trade dispuies can be nfuenced

by the conformity of a WTO member's
SPS measures with intemational stan-

Feder alRe gser
nbr id
The foloning sgedion of iems were
pubkhed nte Federal Register fom
Jan 21,1998 10 Feb. 20,1998,

1Fam Senice Agency; Tree Assis-
tance Program; ird e, efiedive ceie
1/2698.63 Fed Reg. 3791

2.CCC; Announcement of the Market
AccessProgramforFY1998.63Fed.Reg.
7746.

3.Foreign Agrcuiiral Senvice; A+
nouncement of the Foreign Market De-
velopment Cooperator Program for FY
9,63 Fed. Reg. 7750.

4 Foregn Agicuiural Senvice; Nolice
of FY Emerging Markets Program and
soidaion of piveie sedor proposss.
63 Fed. Reg. 8424.

—Linda Grim McCormick, Alvin, TX

dards. Therefore, one can expedt thet
marny govemmens, o the extent they
anwliyopoetteredga

possbie futre SPS measures. Thiswil
kel lead 0 less corseras wihn the
Codex, IPPC, and OIE than during the
time prior o the implemeniaiion of the
SPS Agreementt. ffladk of consensus be-
jecve Wl kely be hamed. Such a
developmentmay lead toincreased cals
for consensus standard-setting within
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The SPS A greement and intemational or

By Terence P. Stewart and Davd S.
Johanson

Onedihedgedivestihedaliesaite
Agreement on the Application of Sank
tary and Phytosanitary Measures (SPS
Agreement) was to harmonize the sank-
tary and phytosanitary (SPS) measures
ofthe World Trade Organization (WTO).
Toachievethisgoal, the SPS Agreement
encourages WTO members when creat-
ingormaintaining SPS measurestorely
upon the SPS standards established by
three iniemational organizations: the
CodexAlimentariusCommission(Codex),
the Intemational Plant Protecion Con-
vention (PPC), and the Intemational
Ofice of Epzooics (OE). These agan

of information conceming SPS issues.
Thestandardsthey setarevotieduponby
the delegates of each member county;
these delegpies are generaly soentiss
employed by their respecive: nationel
govemmenis. Whie the participation of
their numerous members have ensured
thattheseorganizationshaveneverbeen
immunetopoiiiics, the Codex, IPPC,and
OlEaresaenifichodeswhosededsons
havetradionalynatbeenthesubediaf
great polical concem. The slandards
they promulgate are advisory and thus
nat legaly binding, so ther sendards
raely receve sniicart atierion ok

The Codex, IPPC, and OIC were cre-
aed wel pior o the adopion of the
Uruguay Round Agreements, and they
aenowadusingothe newrde nthe
intemational trading system that was
estabished for them through the SPS
Agreement. The relance on these three
organizationswithinthe SPS Agreement
has already brought changes t these

& Phytosanitary Standards Report, a

pubkcain dfhe v ofices of Sevat

and Stewart, Washington, D.C.
Terence P. Sevart i the managing

partner and David S. Johanson is an

asEe aorey a te A dibes o

Stevart and Stevart, which focuses on

torataceandmutiaealiaceagee-

ments.

inematondl bodes. As the frd pardl
reports of the WTO beef hormone dis-
puies show, the adudication of major

nemational frade  oonfics can now iun

atleastinpatuponthesiandardsdithe

Codex, IPPC, and OIE. Following the
beef hommone dedsions, some even con-
tend that the SPS Agreement can in
efiedt transiom the nortinding sian

dards of the Codex, IPPC, and OIE inio
binding standards for WTO members.
Bven if these slandards remain solely
advisory, the stakes for WTO members
inintemational SPS standards have be-
come higher,andthe palenidl exsisor
inoreased policd pressure © be put

upon the Codex, IPPC, and OIE when
they set new standards. Questions have
aspasenwitintheseoganzationsas

pte sud gebiess ol

ther newroes.

The SPS Agreement

References to the Codex, IPPC, and
OIE are made dredly and indirecty n
various arfides located throughout the
SPS Agreement. These three bodies are
te only intemational izati
tioned by name in the SPS Agreement.
Accordingly, whenever the SPS Agree-
ment refers o the ‘felevarnt’ or “gppo-
pieE"nemaiond agarizatons ts
presumablyrefeningtotheCodex, IPPC,
and OIE among possibly others.

Harmonization

The Codex, IPPC, and OIE are desig-
neted o pay amajor e nthe hamo-
nization process of SPS measures envi
sonedinthe SPS Agreement Aride 31
obligates members to base their SPS
measures on intemational standards,
guidelines,andrecommendations‘where
they exist” The Agreement at Annex A
Spedicaly deines ‘hiemeiondl San
dards, guideines or recommendations’
as the slandards, guideines, o recom+
mendations established by the Codex,
IPPC, or OIE.

However, Aride 3.3. pemis mem-
bers to maintain higher standards than
theintemational nomasesiabishedby
recommendations if a members mea-
sures are based upon soence or f such
measures are the “consequence of the
e dfsaniaryorphyiosaniaryproec-
tion a Member determines to be appro-
priate in accordance with paragraphs 1
through8ofAdeS. Aide5recies
WTO members to base their SPS mea-
SUres upon risk assessments.

Inregardiodspuiesaisingunderte
SPSAgreemert, Aride 32 provides per-

ganizations ©

fanng o the oles ofthe Codex, IPPC,

and OEE It states that SPS measures of
WTO members that are in conformity
or recommendations shall be “presumed
obe conssertwihhe relvartpov

sors of ths Ageement” Therefore, n

an SPS dispute adjudicated through the
WTO's dspute setflerment process, if a
member adopts measures that are iden-
fical orsimiariothe sandards promu-

gated by the Codex, IPPC, or OIE, the
member's measures will presumably be
found consisentwihis adigations un-

der the SPS Agreement. The member
woud huskely peva nis depuie.

Artice 34 states that WWTO members
must particpete ‘wihin the Imis of
therresouces’ nthe revantinema:
forel bodes, and ‘' parfolr” the
Codex, IPPC,andOIE.Accordingly,mem-
bersareexpecediopromotethedevelop-
ment of siandards within these intema-
the WTO Committee on Sanitary and
Phytosanitary Measures (SPS Commit-
tee) wil monitor inemational hammoni
zaionadMiesandwlcoadreiets
efat wih the ‘relevart inemeioral

organizations,” which presumably  indude

the Codex, IPPC, and OIE.

Risk assessment

Artide 5 ofthe SPS Agreement, which
reoLires ik assessmenis for the esiab-
lishment and maintenance of SPS mea-
sures,aediesardefortheCodex IPPC,
andOE Aride51 saissthetindeve
oping risk assessments for SPS mea-
ation the risk assessment processes de-
veloped by the ‘relavant inemational
organizations,”whichcanbe assumedto
indude the Codex, IPPC, and OE. If
seniic evidence i bddng conceming
an SPS measures, Aride 57 provides
that members are pemmited to adopt
provisional measures based upon avai-
ableinformation, suchasthat developed
by the ‘felevant intemational arganiza-
fors” Under Aride 58 n siusions
whereamember believesthatameasure
ofanothermemberdoesnatconformwith
the ‘televant intemational standards,
gudehrmorreoommendaﬂms "andthe

Article 6 requires WTO members to
recognize thet pests and diseases ooor

4 AGRICULTURAL LAW UPDATE MARCH 1998



indsindregonsanddonanecessaily

it d aess of a aounty. For e

ample, amember would most likely vio-

leie is WTO ahligations f it preveried

mpos o d fut fom te Uied Sakes
duetothepresenceofthe Medieranean

fut y n anly are sae, Hanel Ac

cording 1o Aride 6.1, members shoud
Hemocrmbamtfegxiekesd

Dispute setiermert

Aride11 3satesthatthe SPSAgee-
mentdoes natimpairthe rights of mem-
bers o uiize the dspue setiemernt
proceduresofatherinemationalogant
zation.For  tvomembersofthe
both the WTO and IPPC could choose to
etie a dspuie through ether the Une
derstanding on Rules and Procedures
Goveming the Setiement of Disputes
(Dispute Seterment Understanding) of
the WTO orthroughthe non-bindingand
seldom used dispute settiement mecha-
nsm of the IPPC. Under Aiide 11.2 of
the SPS Agreement, dispute settiement
panelsshoudindspuiesinvovingtech
nca o soentic sUes aorsut wih
epatnhebartistsindaingso,
a pand may aeate a tedhnical experts
gouporaonsuiwinthe felevartinier
national oganizations”
The Dispute Setiement Understand-
ing (OSU), which s a separate insiu-
ment from the SPS Agreement, restates
in Avide 13 the provisors of the SPS
Agreement that dispute setlerment pan-
€ls can abtain information from experts
ntercbartiEk Aike132dte
DSUgoesontoprovidethat ‘apanelmay
request an advisary repat in wiing
from an expert review group.” Appendix
4 ofthe DSU elaborates upon the estab-
ishment and fundions of expert review

groups.
'I'hepanebnthebeeﬂmmleds—

ornatiure panes esabish expatre

view groups, the Codex, IPPC, and OIE
w kely be subsanialy nvoved in

providng soenicasssance b paneks.

The SPS Committee

Thefuncioningofthe SPSCommitiee,
whichisesiabshedinAvide 12, 1iekes

heavily upon the Codex, IPPC, and OIE.
tee is required to encourage WTO mem-
bers 1o base therr measures upon iner-
naiiondl sandards, guideines, o rec
ommendations. The Committee under
Aide123shouddsousssoenticard
aganizaions, and in particular the Co-
dex, IPPC, and O, with the aim of
abianngthebestsdentichiometion
Artide 12 6 providesthatthe Commitee
may also ask these organizations o ex-
amine matters conceming certain SPS
standards.

Attide 124 requiresthe SPS Commit-

tional slandardss, guideines, and recom-
mendations. The SPS Commitiee is ex-
pededbv\ukvmife felevartiner-

guideline, or recommendation, the mem-
ber should expan why is paides vary
fromtheintemational standard. Whena
member ceases using an intemational
standard, guideline, orrecommendation,
tshodehereqBnisadnte
Seaetariat of the WTO and o the ‘fet
evant intemational organizations” or
through the procedures elaborated in
Annex B of the SPS Agreement, which
concems transparency.

The SPS Commitee is beginning the
process of monioing the inemational
hamonization of SPS measures, and it
implemented a provisional procedure for
this pupose at is meeting in October
1997.The Commiittee planstoreviewthe
sues o ts  povsod pocedue  egh
teen months after the procedure’s adop-

n

Transparency

Annex B of the SPS Agreement states
that if a member's proposed SPS mea-
suredevitesfromaniniemationalsan-
dard,guideine, ormrecommendation, orif
no such inemational Sandard exsts,
andifhemeasurehasamajorimpacton
trade, the member must notify other
countiesofthisproposedmeasure’atan
eally slage” If requesied, the member
must explain to other members how the
proposed messure varies from intema-
fional sendards, guidelnes, or recom+
mendations.

The beef hormone decisions
§ [ SPSsant

and curently only WTO panel reports
concemning disputes arising under the

SPS Agreement. The decisions of the
panes in the beef hamone dspuies i

volving Canada and the European Com-
munities (EC)(\WT/DS48) and the United
Sttesandthe EC(WT/IDS26),aswellas

the report of the WTO Appelate Body
(WT/DS26/AB/R):WT/DS48/AB/$) re-
gadng the gppesks of these dedsos,

provideexamplesoftheimportancegiven
o the slandards esiablished by the Co-
dex,IPPC,and OEnresoMing dispuies
that come from the WTO.

In 1988, the EC prohbied the use of
grontrHpromating homones in beef pro-
duction, and an import ban on hormone-
treated meat was implemented in 1989.
The United States and Canada claimed
thatthe use ofharmones forgrowth pro-
motonpuposeshbedfcatieissaieand
poses no threat t human r‘ealth They

beef hormones threaten human health
and daimed that sdence supported is

WTO dispute setlement panels were
fomed, and findl reparts were released
in August 1997. Induded among their
arguments before the panels, the United
States and Canada contended that the
ECs prohbiion on the impoartaion of
homone-treated beef vidated the EC's
abigaiions under Aride 31 ofthe SPS
Ageement as the EC faled o base is
measures conceming the relevant hor-
monesuponintemationalstandards. The
Codex standards consist of maximum
resdelvesiorivecihesxomones
under dispute. Acoording o the Codex,
these five hormones, when used accord-

ingiosoundveerinarypradioesforpur-
posesafigronth promoioninbesfcatie,
do nat pose 1isks to human health. The
panels determined that the EC's mea-
suesvaiediiomtheinemationalsian-
dards ofthe Codexand thuswere natin
corformity wih Artide 31

Artide 33 makes it dearthata WTO
member is not required 1o base iis SPS
measures upon intemational standards.
Artice 3.3 provides that a member may
maintain higher standards then the in-
temational nom, but only if such mea:
sures are besed upon soence or fFhey
operae‘asaconsequence dteled of
santary or phytosaniaty protecion a
Member determines to be appropriate in
acoordance with the relevant provisons
dpaagadslmg’ISGAﬁeS”

'ITleECdalnedthatnskass&saT\em
suppariedis posiion. The panels deter-

Continued on page 6
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SPS Agreement/Continued from page 2
mined, honever, thet the EC faled 0
demonstrate thet its measures were in-

deed based upon risk assessment as re-
quiednAride 33 Therelore thepant

es hed that the ECs paicy on beef
homones contravened the EC's obliga-
tions under the SPS Agreement. The EC

apeded te fdngs o te paes Whie

the Appelate Body's deasion reeds a
number of arguments putforward by the
penek tdimsthe panels conrdusons
thatthe EC'spolicywasnatsuppartedby
Cecpecl

The Codex Alimentarius Commission
Of the slandards esiablished by the

threeintemational organizationsnamed

inthe SPSAgreement thoseoftheCodex

have perhgps the greatest poential o

lead to conflicts among WTO members.

Background on the Codex

The Codex estabishes siandards re-
kg 1 human healh, and is s+
dards can concemn addiives, contami-
residuesinfoods. TheCodexwasfounded
in 1962 by the Food and Agriculural
Organization (FAO) of the United Na-
tionsandthe WorldHealth Organization
(WHO). It curenty has 158 member
counties and is based in Rome. The
saied godl ofthe Codexis o gude and
promoate the elaboration and establish-
mentofdefintionsandrequirementsfor
foods, D assit in ther hamonization
a, n dong <o, © Bdise nere:
ord teck”

Most of the work of the Codex is con-
ducted through s various commitees,
whichoconsistofdelegates fromis mem:-
ber sates. Examples of these commit
tees are the Commitee on Food Add-
tives and Contaminants and the Com-
mittee on Processed Fuits and Veg-
elgbles. Sandards of the Codex are es-
tebished through a lengthy exght siep
processthat provides memberswiththe
opportunitytocommernt onthe proposed
standards. Throughout the Codexs his-
oy, mest of is slandards have been
adopted by consensus.

Beef honmones

As the sandards established by the
Codexrelatetohumanheatth, they have
caused more concems for the popule-
tions of members of the WTO than have
thestandardsofthelPPCandOIE, which
health. Controversy increasingly sur-
rounds the estabishment of certain Co-
dexstandards, andtheadopionofCodex
standards through consensus can no
longer be assumed.

Thefrsindcationofsuchconroversy
folowing the condusion of the Uruguay

Round occurred with the non-consensus

approval of maximum residue levels for
five gromtpromoting hormones, which
woud become the foaus of the beef hor-

mone disputes  at the WTO,at the Twenty-

Frst Sesson ofthe Codexin July 1995,
justsevenmonths after theimplementa-
tion of the SPS Agreement. At the re-
questafthe Unied Staies, aseaetvaie
was held on these siandards, and they
were approved with 33 delegates favor-
ing therr adopion, 29 gpposing them,
and7delegaiesabsianngfiomthevote.

Foowingthevoie, the Olosenverdfthe
ECsatedthattheseaetvoewasunior-
unate as it devisied fiom the Codex's
goal © operate transparenty. The Ob-
senver aso sad thet the voie brought
o quesion the valdly ofthe Codexs
standards and that the EC might recon-
S0k s periiopeiion in s body. The
delegations of the Nethertands, Sweden,
Finland, Spain, andthe United Kingdom
dssocated themseles fompartsoral
ofthe remarks made by the EC Observer
dertrevoe

The EC would later argue before the
WTO panels in the beef hormone dis-
puies thet the falure o the Codex ©
adopt the beef hormone maximum resi
due levels through consensus demon-
stated the very controversy of using
thesestandards. The ECalsostated thet

Codex members were accustomed to

adoptingnon-bindingmeasuresandwere
unaware thet these standards for beef
hormoneswouldineffectbecomemanda-
toy for the member siates of the EC
through the operation of the SPS Agree-
mentandthe Dispute SettiernentUnder-
standing of the WTO. The panels held,
however, that nathing inthe SPS Agree-
ment requires that voies on the mea-
suresdfthe reevantiniemationdl oge:
nizaions be by consensus, so the ECs
argument was imelevant

Twerty-Second Session of the
Codex

The Twenty-Second Session of the Co-
dexwasheldinGenevainJune1997and
provided further examples of disagree-
ments over the adopion of new stan-
dards. The release of the interim pane!
repartsinthebesfhomonedspuiesonly
oremonhbeforetissessonmostikely
tee.

Bovine somatotropin

At the Twenty-Second Session of Co-
dexnJune 1997, avoe wes hed ona
drattstandard formaximumresiduelev-
adopion of the standard daimed thet
new evidence demonstrated that the ad-
minstration of BST can increase the
kehood o vid ad beced inec
fions and mesitiis in catie, whichcoud
kedibhefutherusagedfantioicsn

lbnds, a voie wes held o postpore the
consideraiion afthe adopion ofthe pro-

posed BST maximum residue level pend-
ngteeaadindtesienicin

formation and an examination of ather
fadiors, most ikely induding consumer

3B memberswaingfort, 21 delegations
against i, and 13 countiies absaining

The member states ofthe EU, aswel as
most countries seeking admissonto the
BUwoedinfavordiheresouionwhie

the Unied States, Canada, Australia,

and New Zealandwereamoungthe coun-
fies gpposing s adopion.

Future Codex standards

k 5 kely thet nonconsanals dea
sions wil become more common in the
Sandardseting process of the Codex.
With the heightened importance of Co-
dex dandards, the dde of those who
folowthishodydoselyhasgroanbeyond
soentisis and seeded government of
dalsandnowindudesothers,mostnoia-
bly environmentalists and consumer ad-
vocaes. The Codex s n the process of
formulaiing draft standards on genet-
cally modified organisms (GMOs), and
GMOs will aimost certainly become one
o the next aess of contoersy n the
Codex.

The Intemational Plant Protection
Convention
Whie the Codex has experienced corn+

suroundng e adopion  of some

troversy

of is sandards since the mplementa-
tion of the SPS Agreement, the IPPC is
undergoing amajor struciural change o
pepaetirisnewresporehiiesin
thewaldstradngsysemasaresukof

the SPS Agreement.

Background on the IPPC
ThelPPCcameintoforcein 1952, and
some105countieswerecontracingper-
fesbiasaf1997. Acodngb A
lofthe PPC. thepuposeditisagark
Zationistosecure ‘tommonandefiecive
adion © prevert the soread and into-
dudiondfpesisafplnisandplantprod
uds and to promate measures for ther
control. " ThelPPCwasamendedin1979,
and the amended text became operative
n19L
A Seceiariat wes estabished for the
IPPCin1989bythe FAO Conference, but
the Searetariatdid notbeginfuncioning
until 1993 during the Uruguay Round.
mation conceming plant pest outbreaks,
ad 1 provde edhnicd asssance ©
members on phytosaniary issues. Like
the Codex, the IPPC Seaetariet 5 lo-
cated in Rome and operates under the

Continued on page 7
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aegs dfthe FAQ.

Revison ofthe IPPC

Of the three niemational aganiza
tions named in the SPS Agreement, the
IPPC s currently the least prepared ©
Ul the ke envisioned by the WTO.
Recognizing this, the FAO Corfference
decded in 1995 o amend the IPPC o
achpt t 1o the new responshiliies an
tidpetedfortinte SPS Ageemernt in
1996, an Expert Consuitationproposeda
revised dratt of the IPPC, which wes

ditrouied o oorading pates for oom
ments. After areviewby members ofthe
IPPC, aproposed revised conventionwes
preserted  to the IPPC Conference in Rome
inNovember1997. Therevised IPPCwil

i dead  der  twohics
contracting parties approve it Amend-
ments that are deemed o create new
cdigatiorsformemberswigoinioforoe

for each contradting party upon acoep-

tance of such amendments.

The biggest change proposed in the
amendments is the creaion of a new
Sandardsetingfocusforthe IPPC. The
IPPC iisef does nat contain provisions
rebing © the estabishmen of san
dards. Instead, an ad hoc sandardset-
ting process, whichisviewedby marnyas
unsatisfactory, was developed in 1993
for the IPPC and was approved by the
FAO Conference. Consequently, unike
theCodexandthe OIE, thelPPCdoesnot
haveanexensvehistolydfesabisiing
new siandards. The revisons Wl pro-
videthe IPPCwihthe structreandthe
capabity 10 become a major standard-
Setiing organization like the Codex and
the OIE.

The amendments propose other no-
table changes 1o the IPPC. Whie the
provisions of the cumert IPPC do nat
meniona Seaeiariet, the suggesed re-
visons do. The proposed revsos akso
codifywihinthe IPPC some dfthe prin-
dplesafthe SPS Agreemernt, suchasthe
Use offisk assessmenss, pestfree arees,
andhammonization. Boththecumentand
proposed amended conventions contain
northinding dispute setiement mecha-
nisms.

Wih is new slandardsetiing foaus,
the dedsons ofthe IPPC could possbly
become more controversial as has oc-
aured with some Codex dedsons. In-
deed, the Seaeiaiat of the IPPC ex-
pressed concems during the IPPC revi
son process thet trade matters were
possibly being viewed asmoreimportant
thanplantheakthissues. However, blodk
voingwithinthe revised IPPC mightbe
less effedive than wihin the Codex
UnderAride X5ofthe IPPC, foonsen:

Sus cannot be reached on a matter that
comes before the IPPC's Commission on
Phytosanitary Measures, deasions Wil

a te PPCs

bemade by atwothids majority, natby
asimpe mapry.

The Intemational Office of
Epizootics

Unlike the Codex and IPPC, the OIE
has nat experienced magjor changes in
eherissandadsetingprooess aris
studure since the implementation of
the SPS Agreement in 1995.

Background on the OIE

The OIE coordinates studies of animal
diseases, infomsgovemmentsofanimal
diseases, and asssis n the hamoniza:
fondfreguaionsivvinghetrade of
animals and animal products. It was
aeaiedn1924andisbesedinParis. As
0f1997 some 147 countries were ment

TheOEdfers
fromthe Codexand IPPC inthet it does
nat aperate under the auspioes of the
FAQ of the United Nations.

The Intemational Committee of the
OIE meets at a minimum once a year.
Thiscommitee whichiscomprisedofal
delegates, approvesnewsiandardsafthe
OIE. The OIE has five regional commis-
sions that promote cogperation on ank
malheathissuesintherrespedivegeo-
ggphica arees.

The OEsthe ddestveterinary asso-
aaionnthewodandsamiarote
Codexintretttoohesalbrghsiary of
esiabishingacMisoryinemationalsian
dards. OFE standards are found in the
OEs Code, whch ks sandats for
nemaiond trade, and Manual ,whdh
provides the standard diagnostic proce-
clm for animal diseases as wel as

the OIE issues a separate
Manual pelanrgbagecie

The OIE since implemertation of the
SPS Agreement

The OIE has undergone relatively few
changes since the implementiation of the:
SPS Agreement in 1995. Uniike the Co-
dex, the OE has natio date experienced
significant controversy when creating
Sandards. Ths ladk of controversy can
beatiibuednpatioteratredte
1isks which the OIE addresses; the es-
tablishment of standards for animals
and animal products does nat evoke the
same concems for mast pecple as dothe
slandards of the Codex, which relae
human health. And in contrast o the
IPPC, the OE prior to the Umuguay Round
Agreementswas wel suited to establish
new standards, so the OIE was nat in
nesddeEm

The OIE and impending disputes
Whisthepralieofthe OEisposshly

lower than those of the Codex and IPPC

when considering changes tothese omga-

nizations since the implementation of
the SPS Agreement, the importance of
the OIE in the WTO system will most
ikely become apparent during the near
future. Bovine spongiform encephalope-
thy (BSE), also known as “mad cow dis-
ease”has sgniicanly mpaced the i
feraiond tede of ve catle and bef
procucss, and this dsease could ead 0
disputes before the WTO. Any BSE dis-
putes wouid probably involve OIE starn-
dards on BSE and the OIE's intema-
fiord monioing ofthis dissase.

One such possible WTO dispute cor-
cemsthe BEUs ban onthe use of'spec-
fied sk meterials’ (SRMEs) rebied ©
transmissible spongiform  encephalopa-
thes. The BU beses s pacy n pat
upon OIE standards which state that
certain meterials, such as bovne brains
ties wih cases of BSE, shoud nat be
traded intemationaly. The EU policy
restidsexpartsiomihe Unied Saies;
for example many phamaceutical prod-
uds produced in the Uniied States are
encased in gelatin capsules composed
partly of SRMs. The United States con-
tendsthetitshoud receve aderogaion
fomtheBUspaoy asitsfee dfBSE
USdficats conendthetthe EUs prone
hition of such produdss flom the: United
Seiesis ot stericalyjusiied and
thus vidates the EU's obligations under
the SPS Agreement, asthe United States
reguiarly moniiors for BSE according i
OIE guideines.

European countries might take issue
wih the proposed US poloy of restiic
ing the importation of meat and mesat
productsfrom European countieswhere
BSE might be present, yet has not been
detected. The US s considering taking
such acfion as it contends thet some
Euopeandaeseiherhavelessresiic-
tive import laws than the United States
o fa ©© monior adequaiely for ths
disease. OIE standards conceming BSE
would probably become anissue in such
adge

Inaddition,anadivepanelofthe\WTO
isconsideringalegationsofCanedathet
Australials ban on the importation of
North American salmon contravenes
Austraia’s WTO obligations under the
SPSAgeement.  Austaien  oficals dam
that uncooked salmon from North
Ametica poses threas D s eheties
throughtheposshletansmissondfds-
eases. The dedsion in this dgue Wl
kely nove OE sandards, and the
perdseqpecediDekaseisieatin
theqringai1998.

Conclusion

The SPS Agreement of the WTO has
eqpaded te vidhily o te Codex, IPPC,
and OE in the intemational tading

Continued on page 3
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