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ENFORCING ANIMAL WELFARE 
STATUTES: IN MANY STATES, IT’S 

STILL THE WILD WEST 

Elizabeth R. Rumley, J.D., LL.M.1 
Rusty W. Rumley, J.D., LL.M.2 

I.  COMPLAINT 

Andrew M. Cuomo v. Yonkers Society for the Prevention of Cruelty to Animals 

. . . 

14.  In or about October 2007, despite the fact that the SPCA of West-

chester was handling all of the animal cruelty cases in the city of Yonkers 

since 1958, Sean Collins decided to resurrect the long-dormant Yonkers 

SPCA, and enlisted his friends and family to help. 

15.  On October 25, 2007, Sean Collins and a group of approximately 

eleven (11) individuals met at the Royal Regency Hotel at 165 Tuckahoe 

Road, Yonkers, NY and elected themselves to the Board of Directors of the 

Yonkers SPCA.  None of these twelve (12) individuals were part of the prior 

Board of Directors of the Yonkers SPCA, nor were any members of the prior 

Board of Directors present at this meeting.  

. . . 

17. Since October 25, 2007, the newly reconstituted Yonkers SPCA has 

conducted no law enforcement activities and has not performed any of the 

duties and responsibilities of a society for the prevention of cruelty to animals 

pursuant to N-PCL §1403. 
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18.   Nevertheless, the Yonkers SPCA has conferred peace officer status 

pursuant to Criminal Procedure Law (“CPL”) §2.10(7) on at least sixteen 

(16) men over the past three years . . . .3 

. . . 

The peace officer title conferred on those sixteen men solely because 

of their status in the humane society allowed them to make warrantless 

arrests,4 use deadly physical force in making an arrest,5 conduct war-

rantless searches when constitutionally permissible,6 seize weapons,7 and 

carry concealed weapons.8   

The sixteen included a former Greenburgh police officer, fired for 

misconduct,9 but the attorney general’s office did not begin investigating 

the society until “after getting a tip from a disgruntled member about an 

incident involving a peace officer who brandished a firearm ‘in a reck-

less manner while under the influence of alcohol’ at a training session.”10  

Local media outlets noted that the society had a website declaring them-

selves “responsible for patrol, emergency response, investigation, and 

enforcement of animal welfare laws at the federal, state and local levels” 

and noting that its “detectives” could make arrests in “any crime.”11  Fur-

thermore, the society claimed that volunteers had received “Firearms, 

Aerosol Subject Restraint, ASP Baton and Tactical Handcuffing  

training.”12 

On March 9th, 2010 the court responded to the complaint, issuing an 

injunction permanently shutting down the Yonkers Society for the Pre-

vention of Cruelty to Animals (SPCA).13  As Attorney General Cuomo 

  

 3 Complaint at 4, Andrew M. Cuomo v. Yonkers Society for the Prevention of Cruelty 

to Animals, (N.Y. Sup. Ct. 2009) (No. 14365/09), available at http://www.lohud.com/ 

assets/pdf/BH138348710.pdf.   

 4 N.Y. CRIM. PROC. LAW § 2.20(1)(a) (McKinney 2005). 

 5 N.Y. CRIM. PROC. LAW § 2.20(1)(b) (McKinney 2005). 

 6 N.Y. CRIM. PROC. LAW § 2.20(1)(c) (McKinney 2005). 

 7 N.Y. CRIM. PROC. LAW § 2.20(1)(h) (McKinney 2005).  

 8 N.Y. PENAL LAW § 400.00(2) (McKinney 2005). 

 9 Helen Kennedy, Sham Humane Society Shuttered - Outed as Front for Staffers to 
Score Guns & Badges, N.Y. Daily News (Mar. 3, 2010), available at http://www.nydaily 

news.com/news/ny_crime/2010/03/09/2010-03-09_sham_humane_society_shuttered__ 

outed_as_front_for_staffers_to_score_guns__badges.html.  

 10 David Caruso, NY Shuts "Masquerade" Animal Protection Agency, ASSOCIATED 

PRESS, Mar. 9, 2010, available at http://www.newsday.com/news/nation/ny-shuts-

masquerade-animal-protection-agency-1.1802144.  

 11 Kennedy, supra note 9. 

 12 Kennedy, supra note 9. 

 13 Press Release, New York Attorney General, Attorney General Cuomo Shuts Down 

Yonkers SPCA (Mar. 9, 2010), available at http://www.ag.ny.gov/media_center/ 

2010/mar/mar9a_10.html. 
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explained, “The individuals behind the Yonkers SPCA took advantage of 

a nationally renowned non-profit to masquerade as a law enforcement 

entity with no responsibilities or oversight.”14 

This was not just an isolated incident, and New York is not the only 

place it has happened.15  In 2000, the New Jersey Commission of Investi-

gation released a report and recommendations regarding that state’s So-

cieties for the Prevention of Cruelty to Animals.16  Among many other 

things, it discussed the system that delegates law enforcement power to 

untrained personnel.  

Not only is the idea of entrusting private citizens with the enforcement of 

laws anathema to the state’s advanced system of law enforcement, but spe-

cific statutory provisions governing the SPCAs run counter to the state’s me-

thodical establishment of clearly defined police powers.  The absurdity of the 

statutory scheme that delegates law enforcement powers to private citizens is 

underscored by the continued inclusion of the provision that mandates coop-

eration by “police forces of all places where such organizations exist.”17  

It discussed societies where “[a]ll officers are required to carry weap-

ons while investigating complaints [and t]here are printed guidelines on 

the carrying of a concealed firearm and an ASP Tactical Baton (expand-

able steel baton).”18  Another chapter “is the paradigm of a society that is 

out-of-control, that exists for the personal benefit of some of its partici-

pants and that has wielded its authority in highly inappropriate ways.”19  

A third is a “highly structured, paramilitary-style organization”20 that 

owned both a “drug dog” and a “tracking dog.”21 
 And  

[t]ypically, [in the state] there is no supervision of the conduct of an investi-

gation or the issuance of summonses. . . . In addition, there have been in-

stances when agents exceeded their authority by charging offenses of the 

general penal provision or by signing an indiscriminate number of offenses 

pertaining to the same conduct.  At the other extreme are cases that were 

prosecuted, but the charges dismissed because of the overzealousness of the 

SPCA officers.
 22   

  

 14 Id.  
 15 See STATE OF N.J. COMM’N OF INVESTIGATION, REPORT AND RECOMMENDATIONS 

BASED ON INVESTIGATION INTO THE SOCIETIES FOR THE PREVENTION OF CRUELTY TO 

ANIMALS (2000), available at http://www.state.nj.us/sci/pdf/spca.pdf. 

 16 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15. 

 17 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 7 (citing former N.J. 

STAT. ANN. 4:22-4). 

 18 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 20. 

 19 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 39. 

 20 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 30. 

 21 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 31. 

 22 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 14. 
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The experiences of these two states are hopefully, but not necessarily, 

anomalies.23  The delegation of law enforcement authority to private citi-

zens involved with humane organizations dates back to the 1880s, when 

many of those statutes were passed.24  Currently, over half of the states 

and the District of Columbia grant some form of law enforcement power 

to individuals based solely on their involvement with humane societies.25  

After a brief history of the statutory scheme, this paper will discuss the 

states that delegate authority to private citizens involved in humane so-

cieties, the authority that is given to these societies, and an overview of 

the liability concerns that may present themselves as a result of the dele-

gation.     

II.  HISTORY OF HUMANE SOCIETY AUTHORITY 

In 1829, the state of New York passed one of the nation’s first anti-

cruelty statutes.26  This statute made it a misdemeanor to maliciously 

mistreat horses, cattle, or sheep, regardless of whether they belonged to 

the abuser or to another person.27  

Almost forty years later, in 1866, the American Society for the Preven-

tion of Cruelty to Animals (“ASPCA”) was chartered.28  Its purpose, as 

set forth in its constitution, was “[t]o provide effective means for the 

prevention of cruelty to animals throughout the United States, to enforce 

all laws which are now or may hereafter be enacted for the protection of 

animals and to secure, by lawful means, the arrest and conviction of all 

persons violating such laws.”29  Further, it “created special humane 

agents who were used to investigate and enforce the anticruelty statutes 

and . . . allowed for their own attorneys to prosecute cases of animal cru-

elty.”30   

  

 23 See also Nick Green, Humane Society Under Fire Over Power, Secrecy, L.A. TIMES, 

(Nov. 7, 1997), available at http://articles.latimes.com/1997/nov/07/local/me-51280.   

 24 See David Favre & Vivian Tsang, The Development of Anti-Cruelty Laws During the 
1800's, 1 DET. C.L. REV. 1, 21 (1993). 

 25 See Elizabeth R. Springsteen, Animal Cruelty Statutes: A State-By-State Analysis, 

THE NATIONAL AGRICULTURAL LAW CENTER, http://www.nationalaglawcenter.org/assets/ 

animalcruelty/analysisindex.pdf (last visited Mar. 20, 2012). 

 26 Favre & Tsang, supra note 24, at 9 (citing N.Y. REV. STAT. tit. 6, § 26 (1829)). 

 27 Id. 

 28 History, AM. SOC’Y FOR THE PREVENTION OF CRUELTY TO ANIMALS, 

http://www.aspca.org/about-us/history.html (last visited Jan. 24, 2010).  

 29 Favre & Tsang, supra note 24, at 13. 

 30 Andrew N. Ireland Moore, Defining Animals as Crime Victims, 1 J. ANIMAL L. 91, 

94 (2005) (citing LAWRENCE FINSEN AND SUSAN FINSEN, THE ANIMAL RIGHTS MOVEMENT 

IN AMERICA: FROM COMPASSION TO RESPECT 44 (1994)). 
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In the coming months, Henry Bergh, the first president of the organi-

zation and a driving force behind the charter, was instrumental in the 

passage of an amended animal cruelty statute, which was passed in 

1887.31  As part of the revisions, the ASPCA was officially given the 

power to enter private property to care for abused animals32 and to arrest 

violators of the anti-cruelty statute.33  Additionally, all fines collected 

from the defendants were to be remitted to the ASPCA.34     

Soon, several other states – including Massachusetts, Pennsylvania,  

Illinois, New Hampshire and New Jersey – passed similar legislation to 

that in New York and chartered local ASPCA chapters to help with en-

forcement.35  Since that time, “[f]orty-one states and the District of  

Columbia have drafted anti-cruelty legislation based on the language of 

[New York’s 1867 animal cruelty law].”36  That was almost 150 years 

ago.  Many elements of those laws are still on the books, in some cases 

substantively unchanged for over a century.37   

III.  WHO IS GIVEN AUTHORITY? 

When specific conduct is criminalized, the underlying question is al-

ways:  Who is given the authority to enforce the prohibition?  In modern 

society, the response is typically “the police department.”  However, for 

offenses involving animal welfare, the answer is not that simple, and 

varies dramatically from state to state.  In some states, that authority is 

limited solely to law enforcement personnel.38  In others, members or 
  

 31 Favre & Tsang, supra note 24, at 15. 

 32 Favre & Tsang, supra note 24, at 16 (citing N.Y. REV. STAT. § 375.4 (1887)). 

 33 Id. at 17. 

 34 Id. 

 35 Id. at 21. 

 36 Moore, supra note 30, at 95 (citing THE EVOLUTION OF ANTI-CRUELTY LAWS IN THE 

UNITED STATES, ANIMALS AND THEIR LEGAL RIGHTS: A SURVEY OF AMERICAN LAW FROM 

1641 TO 1990 5 (Emily Steward Leavitt & Diane Halverson eds., 1990). 

 37 For an overview of state animal cruelty statutes, see Pamela D. Frasch et al., State 
Animal Anti-Cruelty Statutes: An Overview, 5 ANIMAL L. 69 (1999).  For the specific text 

of each state’s statute, see Springsteen, supra note 25. 

 38 ALASKA STAT. § 03.55.110(c) (2011); ARIZ. REV. STAT. ANN. §13-2910(d) (2011); 

ARK. CODE ANN. § 5-62-113 (humane societies had law enforcement power until 2009, 

when Arkansas passed a new animal welfare law); COLO. REV. STAT. ANN. § 18-9-202 

(West 2011); GA. CODE ANN. § 4-11-9.2(c) (West 2011) (as defined by GA. CODE ANN. § 

4-11-2(1.1) (West 2011)); IDAHO CODE ANN. § 25-3501A(1) (West 2011); 510 ILL. 

COMP. STAT. 70/3.04 (2007) (limited to law enforcement, with minor powers to “humane 

investigators” appointed by the state); IND. CODE § 35-46-3-6(b) (2011); IOWA CODE §§ 

717B.1(5), 717B.5 (2011); ME. REV. STAT. ANN. tit. 17, § 1011(15) (2011); MINN. STAT. 

§ 343.12 (2011); MISS. CODE ANN. § 97-41-2 (West 2011); MO. REV. STAT. § 578.016 

(2011); NEB. REV. STAT. § 28-1008(6) (2011); N.M. STAT. ANN. § 30-18-1.1 (West 
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officers of humane societies are given the ability to enforce the laws as 

long as they go through some level of training or education.39  In a third 

group of states, members or officers of humane societies are given en-

forcement authority on animal welfare laws solely by virtue of their 

membership in that society and without any additional training.40       

In around twenty states, the authority to investigate offenses against 

animals is limited to law enforcement personnel.41  However the term 

“law enforcement” encompasses many different groups, depending on 

the state at issue, with some states limiting the term to law enforcement 

in the traditional sense, while others widen the definition to include indi-

viduals with differing levels of training and responsibility. 

Nebraska is an example of a state that limits the definition (and author-

ity) to those operating in the traditional law enforcement capacity.42  In 

that state, the term means “any member of the Nebraska State Patrol, any 

county or deputy sheriff, any member of the police force of any city or 

village, or any other public official authorized by a city or village to en-

force state or local animal control laws, rules, regulations, or ordi-

nances.”43  Oregon has similar language, giving enforcement authority to 

“peace officers,”44 which include such people as a “(a) a member of the 

Oregon State Police; (b) [a] sheriff, constable, marshal or municipal po-

  

2011); N.D. CENT. CODE § 36-21.1-06 (2011); OKLA. STAT. ANN. tit. 21, § 1680.4 (West 

2011); OR. REV. STAT. § 167.345(1) (2011) (as defined by OR. REV. STAT. § 161.015 

(2011)); TEX. HEALTH & SAFETY CODE ANN. § 821.022 (West 2011) (Humane societies 

had law enforcement power until 1953, when they were repealed by TEX. REV. CIV. STAT. 

ANN. art. § 4597 (West 2010)); UTAH CODE ANN. § 76-9-305(1) (West 2011) (law en-

forcement officers have power to enforce general animal cruelty provisions); W. VA. 

CODE § 7-10-1 (2011); WIS. STAT. § 173.07 (2011). 

 39 CAL. CORP. CODE § 14502(i) (West 2011); KY. REV. STAT. ANN. §436.605(1) (West 

2011) (requirements outlined in KY. REV. STAT. ANN. §15.334 (West 2011)); MASS. GEN. 

LAWS ANN. ch. 22C, § 57 (West 2011); MINN STAT. § 343.01 (2011); N.J. STAT. ANN. § 

4:22-11.8 (West 2011); N.Y. CRIM. PROC. § 2.30 (McKinney 2011); OHIO REV. CODE 

ANN. § 1717.06 (West 2011); 22 PA. STAT. ANN. § 3712 (West 2011); VA. CODE ANN. § 

3.2-6558 (West 2011); WASH. REV. CODE § 16.52.025 (2011). 

 40 ALA. CODE § 3-1-13 (2011); CONN. GEN. STAT. § 29-108b (2011); DEL. CODE ANN. 

tit. 3, § 7904 (West 2011); FLA. STAT. ANN. § 828.03(1) (West 2011); HAW. REV. STAT. § 

711-1110 (2011); KAN. STAT. ANN. § 21-6412 (West 2011); LA. REV. STAT. ANN. § 

3:2391 (2011); MD. CODE. ANN., CRIM. LAW § 10-609 (West 2011); MICH. COMP. LAWS 

ANN. § 750.55 (West 2011); NEV. REV. STAT. § 574.040 (2011); N.H. REV. STAT. ANN. § 

105:18 (2011); R.I. GEN. LAWS § 4-1-21 (2011); S.C. CODE ANN. § 47-1-150 (2011); S.D. 

CODIFIED LAWS § 40-1-5 (2011); TENN. CODE ANN. § 39-14-210(a) (West 2011); VT. 

STAT. ANN. tit. 13, § 354 (West 2011). 

 41 See statutes cited supra note 38. 

 42 NEB. REV. STAT. § 28-1008(6) (2011). 

 43 Id. 
 44 OR. REV. STAT. § 167.345(1) (2011).  
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lice officer; (c) [a]n investigator of the Criminal Justice Division of the 

Department of Justice or investigator of a district attorney's office; and 

(d) . . . any other person designated by law as a peace officer.”45   

Georgia is one example of a state that divides enforcement responsi-

bilities between different levels of law enforcement personnel.  In Geor-

gia, the majority of investigative and enforcement power is given only to 

“any sheriff, deputy sheriff, or other peace officer.”46  On the other hand, 

the state allows the “Commissioner, his or her designated agent, an ani-

mal control officer who is an employee of state or local government, or 

any sheriff, deputy sheriff, or other peace officer” the limited power to 

impound animals.47   

Other states give some level of authority to a statutorily defined and 

officially appointed member of law enforcement with the word “hu-

mane” in their title.48  While these individuals are called such things as 

“humane officers” or “humane investigators,” it is important to note that 

they are not necessarily associated with “humane societies.”49  Instead, 

they are analogous to animal control officers, hired or appointed based 

on their individual qualifications, rather than on the request of a humane 

society.  This is an important distinction to make, as this article will later 

discuss “humane investigators” who gain their investigative authority 

based solely on their affiliation with a humane society.    

One example of a state that gives some level of authority to law en-

forcement with “humane” in their job title is Illinois.50  In that state, en-

forcement authority for arrest and seizure is specifically reserved for 

“law enforcement officer[s].”51  However, the legislature has also al-

lowed the creation of a category of “humane investigators.”52  “Humane 

investigators” who meet certain qualifications and are approved by the 

Department of Agriculture are permitted to “complet[e] routine investi-

gations and fil[e] reports of violations of [the Humane Care of Animals 

Act] received by the Department.”53  Similarly, Wisconsin allows the 

government of political subdivisions to appoint “humane officers.”54  

These trained and certified55 officers are given investigative powers over 
  

 45 OR. REV. STAT. § 161.015 (2011). 

 46 GA. CODE ANN. § 4-11-9.2(b) (West 2011). 

 47 Id. 

 48 510 Ill. Comp. Stat. 70/9, Wis. Stat. § 173.03(1). 

 49 Id. 

 50 510 ILL. COMP. STAT. 70/3.04 (2007). 

 51 Id. 

 52 510 ILL. COMP. STAT. 70/9 (2011). 

 53 Id. 

 54 WIS. STAT. § 173.03(1) (2011). 

 55 WIS. STAT. § 173.05 (2011). 
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the statutes and ordinances related to animals.56  Additionally, they shall 

“investigate alleged violations” and “may execute inspection warrants,”57 

as well as request subpoenas.58  However, their other law enforcement 

powers are very strictly limited, and their prohibitions are very specifi-

cally explained.59  Humane officers may not   

1) Execute a search warrant. 

2) Carry firearms. 

3) Stop or arrest persons. 

4) Stop, search, or detain vehicles, except under an inspection warrant under 

Wis. Stat. § 66.0119. 

5) Enter any place or vehicle by force or without the consent of the owner, 

except in an emergency occasioned by fire or other circumstance in which 

that entry is reasonable and is necessary to save an animal from imminent 

death or a person from imminent death or injury. 

6) Remove any animal from the custody of another person by force.60 

The second group of states, about ten in total, gives enforcement 

power to individuals who are associated with humane societies but have 

received some form of training or meet an established standard.
 61  

How-

ever, the description of that training or standard varies widely from state 

to state.  In Kentucky, the authority is given to 
 

any officer or agent of any society or association for the prevention of cruelty 

to animals duly incorporated under the laws of this Commonwealth who is 

employed by, appointed by, or has contracted with a city, county, urban-

county, charter county, or consolidated local government to provide animal 

sheltering or animal control services.62 

These officers or agents are given all of the powers of peace officers 

except the power to arrest.63  Like peace officers, however, they must 

meet the standards64 and undergo the training65 outlined by the Kentucky 

legislature. 

  

 56 WIS. STAT. § 173.07 (2011). 

 57 WIS. STAT. § 173.07(2) (2011). 

 58 WIS. STAT. § 173.07(3) (2011). 

 59 WIS. STAT. § 173.07(5) (2011). 

 60 WIS. STAT. § 173.07(5) (2011). 

 61 See statutes cited supra note 39. 

 62 KY. REV. STAT. ANN. § 436.605(1) (West 2011). 

 63 KY. REV. STAT. ANN. §436.605(2) (West 2011). 

 64 KY. REV. STAT. ANN. §61.300 (West 2011). 

 65 KY. REV. STAT. ANN. §15.334 (West 2011). 
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In Massachusetts, the legislature outlines the specific societies that 

may request to have individuals appointed as special police officers.66  

These include the “Massachusetts Society for the Prevention of Cruelty 

to Animals, the Berkshire Animal Protective Society, Inc., the Animal 

Rescue League of Boston, the Boston Work Horse Relief Association, 

the Lowell Humane Society, the Worcester Animal Rescue League, 

[and] the Animal Rescue League of New Bedford.”67  If appointed, they 

must undergo training and meet the standards for special officers that are 

established by the state police.68  However, they are then given the “pow-

ers of constables and police officers to arrest and detain any person vio-

lating any law for the prevention of cruelty to animals.”69     

Many of these states outline the training requirements that the humane 

society member or agent must meet, including, in various cases, a desig-

nated number of training hours,70 a judicial appointment,71 a background 

check,72 and even, in Pennsylvania, the designated topics that the training 

must cover.73  Other states, like Minnesota, allow their state federation of 

county and district societies for the prevention of cruelty to animals to 

“appoint agents for the purpose of investigating or otherwise assisting 

lawfully empowered officials in the prosecution of persons charged with 

cruelty to animals.”74   However, the description of the training required 

for those agents is vague, merely mandating that those agents have 

“training and experience in activities relating to prevention of cruelty to 

animals or enforcement of laws relating to cruelty to animals.”75  

 The New Jersey law requiring training is a recent enactment.76  It man-

dates that county societies for the prevention of cruelty to animals re-

quire their “humane law enforcement officers and agents” to complete 

specified training programs.77  It became effective in 2006, in response to 

the Commission on Investigation’s review which found that  

[i]n the absence of any formal law enforcement training, any standards or 

guidelines governing their activities and any monitoring by a government en-

tity to ensure the uniform and proper application of the laws, SPCA officers 

  

 66 MASS. GEN. LAWS ANN. ch. 22C, § 57 (West 2011). 

 67 Id. 

 68 MASS. GEN. LAWS ANN. ch. 22C, § 69 (West 2011). 

 69 MASS. GEN. LAWS ANN. ch. 22C, § 57 (West 2011). 

 70 OHIO REV. CODE ANN. § 1717.06 (West 2011). 

 71 WASH. REV. CODE § 16.52.025 (2011). 

 72 CAL. CORP. CODE § 14502(i) (West 2011). 

 73 22 PA. STAT. ANN. § 3712 (West 2011). 

 74 MINN STAT. § 343.01 (2011). 

 75 Id. 

 76 N.J. STAT. ANN. § 4:22-11.8 (West 2011). 

 77 Id. 
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and agents exercise unbridled discretion in investigating complaints of animal 

cruelty and issuing civil and criminal summonses.  Their erratic application 

of the statutes has rendered them ineffective as enforcers of the cruelty 

laws.78 

The final group of states does not require any formal law enforcement 

training before members or officers of a humane society are authorized 

with law enforcement power.  Sixteen states fall into this group.79  In 

some states, the law mandates that the humane society nominate an indi-

vidual to serve the quasi law enforcement function, and that nomination 

is then ratified by a government official.  For example, after a Nevada 

humane society nominates a “member, agent or local or district officer of 

[the] society” for the position, they must then be approved by a judge and 

sworn in by the sheriff before they are given law enforcement authority.80  

In Connecticut, they are approved by the Commissioner of Emergency 

Services and Public Protection,81 after which they must carry a humane 

society issued badge.82  In New Hampshire, “[a]ny officer or agent of any 

incorporated society for the prevention of cruelty to animals,” after they 

are approved by the county sheriff, is given the power to arrest.83  In  

Louisiana, after the nomination, the “mayor of the city or town 

and the police jury of the parish, respectively, as the case may be, shall 

appoint and commission” the nominees as special police officers that 

“have the usual power of policemen and peace officers.”84     

On the other hand, in some states, the humane society’s nomination is 

enough in and of itself to vest the nominees with law enforcement au-

thority.  These statutes should be evaluated closely in light of New  

Jersey’s experience, where, “[b]ecause SPCAs operate outside the realm 

of government, they have become havens for those who cannot obtain 

legitimate law enforcement positions.”85 

In Tennessee, all it takes is an appointment by the president of “any 

society which is incorporated for the prevention of cruelty to animals,” to 

obtain the authority to arrest those they believe are violating animal cru-

elty laws.86  In the west, Hawaii’s statute is almost identical.87  On the 

east coast, “[t]he general agent of the Rhode Island society for the pre-
  

 78 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 2. 

 79 See statutes cited supra note 40. 

 80 NEV. REV. STAT. § 574.040 (2011). 

 81 CONN. GEN. STAT. § 29-108b (2011). 

 82 CONN. GEN. STAT. § 29-108i (2011). 

 83 N.H. REV. STAT. ANN. § 105:18 (2011). 

 84 LA. REV. STAT. ANN. § 3:2391 (2011). 

 85 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 2. 

 86 TENN. CODE ANN. § 39-14-210(a) (West 2011). 

 87 HAW. REV. STAT. § 711-1110 (2011).  



2012] Enforcing Animal Welfare Statutes 31 

vention of cruelty to animals and any number of special agents as may be 

appointed by that society have the same power and authority to arrest as 

any officer authorized to serve criminal process.”88  Further south in  

Alabama, any “duly authorized officer or employee of a recognized hu-

mane society” may seize neglected or cruelly treated animals.89  In  

Delaware, arrest warrants may be issued to agents appointed “by either 

the Delaware or Kent County Society for the Prevention of Cruelty to 

Animals.”90 

In a few states, there is no training or education required for humane 

society “officers,” while animal control officers employed by the local 

government are required to take part in a training course.91  In Michigan, 

for example, the process requires simply that “[a]ny society incorporated 

. . . for the purpose of preventing cruelty to animals”92 may nominate 

individuals who may then be appointed by the county sheriff into the 

position of a deputy sheriff and “shall possess all the powers of a sheriff 

of the county.”93  However, in order to become a “county animal control 

officer,” the minimum standards include both “[r]equirements for physi-

cal, educational, mental and moral fitness” and “a minimum course of 

study of not less than 100 instructional hours as prescribed by the de-

partment of agriculture.”94   

Similarly, in Florida, “[a]ny county or any society or association for 

the prevention of cruelty to children or animals” may simply appoint an 

agent for the purposes of investigating the violation of animal welfare 

laws and “preventing any act of cruelty” to animals.95  The appointment 

must then be approved by the mayor (if the society is located in a city) or 

the county or circuit court judge (if located outside city limits).96  

County-employed animal control officers, on the other hand, must “suc-

cessfully complete a 40-hour minimum standards training course.”97  The 

mandated topics to be covered in the course include training on “animal 

cruelty investigations, search and seizure, animal handling, courtroom 
  

 88 R.I. GEN. LAWS § 4-1-21 (2011). 

 89 ALA. CODE § 3-1-13 (2011); but see Humane Soc’y of Marshall County v. Adams, 

439 So.2d 150, 153 (Ala. 1983) (finding section 3-1-13 unconstitutional on due process 

grounds).  

 90 DEL. CODE ANN. tit. 3, § 7904 (West 2011). 

 91 See FLA. STAT. ANN. § 828.03(1) (West 2011); MICH. COMP. LAWS ANN. § 750.55 

(West 2011).  

 92 MICH. COMP. LAWS ANN. § 750.55 (West 2011). 

 93 Id. 

 94 MICH. COMP. LAWS 287.289b (West 2011). 

 95 FLA. STAT. ANN. § 828.03(1) (West 2011). 

 96 FLA. STAT. ANN. § 828.03 (West 2011). 

 97 FLA. STAT. ANN. §828.27(4)(a) (West 2011). 
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demeanor, and civil citations[,]” and they must be approved by the  

Florida Animal Control Association.98  Further, county-employed animal 

control officers must complete four hours of continuing education train-

ing every two years to maintain their certification.99 

The final few states that allow members or officers of a humane soci-

ety to have law enforcement authority without any training all have an-

other feature in common.100  In Kansas, the authorizing language gives 

that power to any “officer or agent of an incorporated humane society.”101   

In South Dakota, that power is given to any “agent or officer of any hu-

mane society.”102  In South Carolina, authority is vested in “any agent of 

any county or of the South Carolina Society for the Prevention of Cruelty 

to Animals, or any society incorporated for that purpose,”103 while in 

Vermont animals are protected by officers of “the Vermont Humane 

Federation, Inc., or its successor, or any incorporated humane society.”104   

In Maryland, “if an officer of a humane society sees a person commit-

ting a misdemeanor that involves cruelty to an animal, the officer shall 

arrest and bring before the District Court the person committing the mis-

demeanor.”105  While this statute has been criticized,106 a “humane soci-

  

 98 Id. 

 99 Id. 

 100 New Hampshire, Louisiana, Tennessee, Hawaii, Michigan and Florida also grant 

similar authority.  See supra note 40 and accompanying text.  

 101 KAN. STAT. ANN. § 21-6412 (West 2011). 

 102 S.D. CODIFIED LAWS § 40-1-5 (2011); but see S.D. CODIFIED LAWS § 40-2-3 (re-

pealed 2006) that outlined duties of agents of humane societies. 

 103 S.C. CODE ANN. § 47-1-150 (2011). 

 104 VT. STAT. ANN. tit. 13, § 351 (West 2011). 

 105 MD. CODE. ANN., CRIM. LAW § 10-609 (West 2011).   

 106 The failure to train humane society officers has already been questioned by the 

Maryland Bar Association.  See Laurell E. Taylor, Training of Animal Control Officers, 

40-OCT MD. B.J. 44, 49 (Sept./Oct. 2007): 

It is probably safe to assume that most people in the field of animal control are 

there because of their love of animals, a love that most of us share. Accordingly, 

regardless of the lack state-mandated training and certification, many of the offi-

cers and agency directors do ensure that they have sufficient knowledge and 

training. However, it is probably also safe to assume that many do not receive 

adequate training and lack the experience to make up for it.  Given the depth of 

responsibility of the officers, the fact that they engage in many of the same activi-

ties as regular law enforcement officers, and the seriousness of potential conse-

quences when something goes amiss, not to mention the public's assumption that 

these officers (who present themselves in uniforms with badges, batons, defen-

sive sprays, citation books and other law enforcement gear) are well trained, the 

author respectfully suggests that the time has come for the Maryland General  

Assembly to take up the issue of mandatory training and certification for these  

officers. 
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ety,” in this context, includes any “society or association incorporated in 

Maryland for the prevention of cruelty to animals.”107  So, to use  

Maryland as an example of the eleven states with similar authority, as-

sume that an individual believes the confinement of sows in gestation 

crates108 constitutes cruelty to animals.109  That person then files the 

proper articles of incorporation110 and pays the required $120 filing fee.  

At that point, they have the authority to arrest individuals who are com-

mitting cruelty to animals, and that may potentially include those farmers 

who use the crates that person believes are cruel.   

IV.  WHAT AUTHORITY IS GIVEN? 

The next obvious question, after determining who is given law en-

forcement authority, is to ask what authority has been given.  There are 

currently twenty-seven states that allow members or officers some form 

of law enforcement authority.  This section focuses on those specific 

states and touches on several police powers that have been granted to 

non-law enforcement personnel.    

A.  The Authority to Arrest 

One hundred and twenty years ago, during the time period in which 

many of the laws granting police power to those outside law enforcement 

were enacted, the Supreme Court enunciated the standard that “[n]o right 

is held more sacred, or is more carefully guarded by the common law, 

than the right of every individual to the possession and control of his 

own person, free from all restraint or interference of others, unless by 

clear and unquestionable authority of law.”111  Based on this principle, 

delegation of police authority to arrest or detain has changed dramati-

cally over the past century.  Except, perhaps, in the area of animal  

welfare.   

Of the twenty-seven states that give humane society members or offi-

cers some form of law enforcement authority, only one – Florida – spe-

  

 107 MD. CODE. ANN., CRIM. LAW § 10-601 (West 2011). 

 108 See NAT'L PORK BOARD, 2003 SWINE CARE HANDBOOK 8-9 (2002), available at 
http://www.pork.org/PorkScience/Documents/swine%20care%C20handbook% 

202003.pdf.  

 109 See generally Elizabeth R. Springsteen, A Proposal to Regulate Farm Animal Con-
finement in the United States and an Overview of Current and Proposed Laws on the 
Subject, 14 DRAKE J. AGRIC. L. 437 (2009).  

 110 STATE OF MARYLAND, ARTICLES OF INCORPORATION FOR A TAX-EXEMPT NONSTOCK 

CORPORATION, available at http://www.dat.state.md.us/sdatweb/ex_corp_form.pdf.  

 111 Union Pac. R.R. Co. v. Botsford, 141 U.S. 250, 251 (1891). 
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cifically prohibits arrests by non-law enforcement personnel.112  Another 

four implicitly reserve the power to arrest to law enforcement personnel 

by giving humane society members or officers the responsibility to notify 

police about the wrongdoers, after which the police “shall” arrest the 

perpetrator.113  Five states do not specify who is vested with arrest 

power,114 and the remaining seventeen states give humane society mem-

bers or officers the power to arrest individuals that they believe are re-

sponsible for mistreating animals.115 

The only mention of the power to arrest in Florida’s statute concerns 

warrantless arrests.  According to section 828.17 of the Florida Statute, a 

“sheriff or any other peace officer of the state, or any police officer of 

any city or town of the state,” shall arrest without a warrant any person 

found violating the animal cruelty provisions of the criminal code.  As to 

whether the society’s agent may arrest with a warrant, the statute is  

silent.   

Four other states implicitly reserve the right to arrest to law enforce-

ment by requiring humane society actors to report acts of cruelty to offi-

cers, who then make the arrest.  Minnesota, for example, requires that 

when a humane society agent makes a complaint, “it shall be the duty of 

any sheriff or the agent's deputy or any police officer to investigate any 

alleged violation of the law relative to cruelty to animals, and to arrest 

any person found violating those laws.”116  In other words, it is the same 

amount of power given to an average citizen who makes a complaint 

where the police follow up.   

However, police officers in the District of Columbia, “upon applica-

tion of a member of the Washington Humane Society who has viewed a 

violation of a law or regulation of the District for the prevention of cru-

elty to animals, shall arrest the offending party without a warrant.”117  

And in Washington, humane society animal control officers have the 

power to “cause a law enforcement officer to arrest and take into custody 

any person the animal control officer has probable cause to believe has 

  

 112 FLA. STAT. ANN. §§ 828.17, 828.27 (West 2011). 

 113 D.C. CODE § 44-1505 (2011); KY. REV. STAT. ANN. §436.605(1) (West 2011); MINN. 

STAT. § 343.12 (2011); WASH. REV. CODE § 16.52.015(3) (2011). 

 114 Those states are Vermont, Virginia, Kansas, Alabama, and South Dakota.  In 2006, 

South Dakota repealed the provision, S. D. Codified Laws § 40-2-3, that gave agents of 

humane societies arrest powers.  See supra notes 40 and 102 and accompanying text. 

 115 These states also differ dramatically in whether or not humane society officers are 

allowed to arrest without a warrant.  See supra Part III.  While interesting and important 

to consider, the use of warrants is beyond the scope of this paper.   

 116 MINN. STAT. § 343.12 (2011). 

 117 D.C. CODE § 44-1505 (2011). 
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committed or is committing a violation of this chapter.”118  So in both the 

District of Columbia and Washington State, the law enforcement officer 

is forced to substitute his own judgment for that of the humane agent.  

And finally, Kentucky imposes on humane agents the duty to report ani-

mal cruelty to law enforcement so that the offender may be arrested.119 

The remaining seventeen states allow humane society officers to arrest 

individuals suspected of cruelty to animals.120  They may be further di-

vided into two groups:  those that give “normal police powers” to hu-

mane society agents and those that specifically delegate the authority to 

arrest. 

States like California allow humane officers to “make arrests for the 

violation of any penal law of this state relating to or affecting animals in 

the same manner as any peace officer.”121  Connecticut gives them the 

“powers of constables and police officers to arrest and detain any person 

violating any provision of the statutes concerning cruelty to animals.”122  

In Pennsylvania, an agent of any society or association for the prevention 

of cruelty to animals “shall have the same power to initiate criminal pro-

ceedings provided for police officers,”123 while Michigan allows them 

“all the powers of a sheriff of the county.”124  In Massachusetts, the hu-

mane society agents have “the powers of constables and police officers 

to arrest and detain any person violating any law for the prevention of 

cruelty to animals,”125 while in Rhode Island the agents have the “same 

power and authority to arrest as any officer authorized to serve criminal 

process . . . .”126  Across the country in Nevada, they may make arrests 

for violations of the animal cruelty laws “in the same manner as is pro-

vided for other officers.”127  The state of Louisiana grants them the “usual 
  

 118 WASH. REV. CODE § 16.52.015(3) (2011). 

 119 KY. REV. STAT. ANN. § 436.605(1) (West 2011).  

 120 CAL. CORP. CODE §§ 14502(h)(1)(B), 14502(h)(2)(B) (West 2011); CONN. GEN. 

STAT. § 29-108b (2011); DEL. CODE ANN. tit. 3, § 7904 (West 2011); HAW. REV. STAT. § 

711-1110 (2011); LA. REV. STAT. ANN. § 3:2391 (2011); MD. CODE. ANN., CRIM. LAW § 

10-609(a) (West 2011); MASS. GEN. LAWS ANN. ch. 22C, § 57 (West 2011); MICH. COMP. 

LAWS ANN. § 750.55 (West 2011); NEV. REV. STAT. § 574.040 (2011); N.H. REV. STAT. 

ANN. § 105:18 (2011); N.J. STAT. ANN. § 4:22-44 (West 2011); N.Y. AGRIC. & MKTS. 

LAW § 371 (McKinney 2011); OHIO REV. CODE ANN. § 1717.06 (West 2011); 18 PA. 

CONS. STAT. § 5511(i) (2011); R.I. GEN. LAWS § 4-1-21 (2011); S.C. CODE ANN. § 47-1-

140 (2011); TENN. CODE ANN. § 39-14-210(a) (West 2011).  

 121 CAL. CORP. CODE §§ 14502(h)(1)(B), 14502(h)(2)(B) (West 2011). 

 122 CONN. GEN. STAT. § 29-108b (2011). 

 123 18 PA. CONS. STAT. § 5511(i) (2011). 

 124 MICH. COMP. LAWS ANN. § 750.55 (West 2011). 

 125 MASS. GEN. LAWS ANN. ch. 22C, § 57 (West 2011). 

 126 R.I. GEN. LAWS § 4-1-21 (2011). 

 127 NEV. REV. STAT. § 574.040 (2011). 
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power of policemen and peace officers,”128 even though a judge noted 

that the “provision was originally enacted in 1888, [and t]he prudence of 

granting such authority to private individuals untrained in constitutional 

law is questionable.”129 

Other states specifically delegate humane society officers the power to 

arrest.  In Hawaii, for example, agents may “make arrests and bring be-

fore any district judge thereof offenders found violating” the animal cru-

elty provisions.130  And in Maryland, if an “officer of a humane society 

sees a person committing a misdemeanor that involves cruelty to an ani-

mal, the officer shall arrest and bring before the District Court the person 

committing the misdemeanor.”131  The same is true in states from Dela-

ware132 to New Jersey,133 South Carolina134 to New York,135 and New 

Hampshire136 to Tennessee.137   

In Ohio, “[s]uch agents may arrest any person found violating this 

chapter or any other law for protecting persons or animals or preventing 

acts of cruelty thereto.”138  In fact, the Third District Court of Appeals 

held that “[w]hile county humane societies may engage in certain activi-

ties that are not governmental in nature, the above statutes demonstrate 

that the primary purpose of such organizations is law enforcement, an 

activity traditionally reserved for the government.”139  

B.  The Authority to Seize Property 

Another activity traditionally reserved for government, and more spe-

cifically in our modern society to the police force, is the ability to “take” 

citizens’ property with or without a warrant.140 This section addresses 
  

 128 LA. REV. STAT. ANN. § 3:2391 (2011). 

 129 State v. Lazarus, 633 So.2d 225, 230 (La. Ct. App. 1993). 

 130 HAW. REV. STAT. § 711-1110 (2011). 

 131 MD. CODE. ANN., CRIM. LAW § 10-609(a) (West 2011). 

 132 DEL. CODE ANN. tit. 3, § 7904 (West 2011). 

 133 N.J. STAT. ANN. § 4:22-44 (West 2011).  

 134 S.C. CODE ANN. § 47-1-140 (2011). 

 135 N.Y. AGRIC. & MKTS. LAW § 371 (McKinney 2011).   

 136 N.H. REV. STAT. ANN. § 105:18 (2011).  

 137 TENN. CODE ANN. § 39-14-210(a) (West 2011); see also Tennessee v. Adkisson, No. 

M2000-01079-CCA-R3-CD, M2000-02319-CCA-R3-CD, 2001 WL 1218570, at *4 

(Tenn. Crim. App. Oct. 12, 2001) (“Humane societies which are chartered by the state … 

are specifically vested with the power to arrest and prosecute animal cruelty offenders”).  

 138 OHIO REV. CODE ANN. § 1717.06 (West 2011). 

 139 Studer v. Seneca County Humane Soc’y, No. 13-99-59, 2000 WL 566738, 2000-

Ohio-1823, at *3 (Ohio Ct.App. May 4, 2000) (holding that humane society was political 

subdivision for purposes of immunity statutes). 

 140 Much like the power to arrest without a warrant, states differ in the authority they 

give to humane society agents to seize property with or without a warrant.  They also 
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those states that give humane society agents the ability to seize private 

property, including animals.141 

Arrest power and the power to seize property are not necessarily coex-

istent in state codes.  For example, in Hawaii, as discussed above, an 

“agent of any society which is formed or incorporated for the prevention 

of cruelty to animals” may make arrests for violation of the animal cru-

elty laws.142  However, those same agents may not impound “pet ani-

mals,” that responsibility being reserved for “law enforcement offi-

cers.”143  On the opposite side of the coin, Washington, D.C. does not 

allow humane officers to arrest individuals accused of animal welfare 

violations.  However, a “humane officer of the Washington Humane So-

ciety may take possession of any animal to protect it from neglect or 

cruelty.”144 

Minnesota is another state that limits the power of seizure to law en-

forcement.145  Their statute requires that only a “sheriff or the agent's 

deputy or any police officer” take “possession of any animals in their 

respective jurisdictions which have been cruelly treated.”146  In the state 

of Washington, the language is ambiguous, ceding seizure authority to 

“law enforcement officer[s] or animal control officer[s].”147 

In Connecticut, any “officer or agent of the Connecticut Humane Soci-

ety may lawfully take charge of any animal found neglected or cruelly 

treated,”148 and in Maryland, an “officer or authorized agent of a humane 

society, or a police officer or other public official required to protect 

animals may seize an animal if necessary to protect the animal from cru-

elty.”149  Similar authorization is found in Alabama,150 California,151 

  

differ in the delegation of authority to obtain search warrants.  However, those distinc-

tions (while important) are beyond the scope of this paper.  See generally supra Part III. 

 141 See Porter v. DiBlasio, 93 F.3d 301, 305 (7th Cir.1996) (“The parties do not dispute, 

and we certainly agree, that [Plaintiff's] ownership interest in the nine horses is a pro-

tected property interest under the Fourteenth Amendment.”); see also Altman v. City of 

High Point, 330 F.3d 194, 196 (4th Cir. 2008) (holding that the dogs at issue in that case 

were protected property under the Fourth Amendment).  

 142 HAW. REV. STAT. § 711-1110 (2011). 

 143 HAW. REV. STAT. § 711-1109.1 (2011). 

 144 D.C. CODE § 22-1004 (2011). 

 145 MINN. STAT. § 343.12 (2011). 

 146 Id. 

 147 WASH. REV. CODE § 16.52.085 (2011).  It is uncertain whether humane society offi-

cers fall into the category of “animal control officers,” however language in other sec-

tions seems to indicate that they would.  See WASH. REV. CODE § 16.52.025 (2011) (trus-

tees of humane societies may appoint society members to act as animal control officers). 

 148 CONN. GEN. STAT. § 29-108e (2011).  

 149 MD. CODE. ANN., CRIM. LAW § 10-615(b)(1) (West 2011). 
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Delaware,152 Kansas,153 Louisiana,154  Massachusetts,155 New York,156 

South Carolina,157 South Dakota,158 and Vermont.159    

In Florida, agents of “any society or association for the prevention of 

cruelty to animals” may seize animals that they believe to be neglected or 

cruelly treated.
 160  Moreover, they are given the additional authority to 

“order the owner of any animal found neglected or cruelly treated to pro-

vide certain care to the animal at the owner's expense without removal of 

the animal from its present location.”161  However, in Ohio the power of 

seizure given to agents of county humane societies162 extends only to 

“companion animals,” whose definition includes “any animal that is kept 

inside a residential dwelling and any dog or cat regardless of where it is 

kept.”163  It does not include livestock or any wild animal.164 

Similarly, the seizure power of humane society officers is limited in 

several states in regard to livestock.  In Virginia, for example, investiga-

tors associated with the humane society may “lawfully seize and im-

pound any animal that has been abandoned, has been cruelly treated, or is 

suffering from an apparent violation of this chapter that has rendered the 

animal in such a condition as to constitute a direct and immediate threat 

to its life, safety or health.”165  However, “[b]efore seizing or impounding 

any agricultural animal, the humane investigator, law enforcement offi-

cer or animal control officer shall contact the State Veterinarian or State 

Veterinarian’s representative, who shall recommend to the person the 

most appropriate action for effecting the seizure and impoundment.”166  

In Tennessee, humane officers have no power at all when it comes to 

  

 150 ALA. CODE § 3-1-13 (2011); but see Humane Soc’y of Marshall County v. Adams, 

439 So.2d 150 (Ala. 1983) (finding § 3-1-13 unconstitutional on due process grounds).  

 151 CAL. PENAL CODE § 597 (West 2011) (seizure for cruelty); CAL. PENAL CODE § 597f 

(West 2011) (seizure for neglect and abandonment). 

 152 DEL. CODE ANN. tit. 11, § 1325 (West 2011). 

 153 KAN. STAT. ANN. § 21-6412 (West 2011). 

 154 LA. REV. STAT. ANN. §§ 3:2391, 14:102.2 (2011). 

 155 MASS. GEN. LAWS ch. 272, § 104 (2011). 

 156 N.Y. AGRIC. & MKTS. LAW § 373 (McKinney 2011). 

 157 S.C. CODE ANN. § 47-1-150 (2011). 

 158 S.D. CODIFIED LAWS § 40-1-5 (2011). 

 159 VT. STAT. ANN. tit. 13, § 354(b) (West 2011).  

 160 FLA. STAT. ANN. § 828.073(1)(a) (West 2011). 

 161 Id. 

 162 OHIO REV. CODE ANN. § 959.132(b) (West 2011). 

 163 OHIO REV. CODE ANN. § 959.131 (West 2011). 

 164 Id. 

 165 VA. CODE ANN. § 3.2-6569 (West 2011). 

 166 Id. 
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livestock,167 and in New Hampshire, in order to seize livestock168 a vet-

erinarian must be present “who shall set the probable cause criteria for 

taking the animal or animals.”169  In Nevada, no “member, agent or offi-

cer of a society for the prevention of cruelty to animals may enforce 

regulations (including the power to seize) from catteries or kennels.170  

Additionally, they may not seize any animal which is “located on land 

being employed for an agricultural use” unless the impoundment takes 

place with the concurrence and supervision of the sheriff or the sheriff’s 

designee, a licensed veterinarian, and the district brand inspector or the 

district brand inspector’s designee.171  

Other states put further limitations on the type of animals that may be 

seized by humane society officers.  In both Pennsylvania and New York, 

the power to seize is limited to fighting animals.  In Pennsylvania, any 

“agent of a society or association for the prevention of cruelty to animals 

incorporated under the laws of this Commonwealth, shall have power to 

seize any animal kept, used, or intended to be used for animal fight-

ing.”172  And in New Jersey, a  

humane law enforcement officer of the New Jersey Society for the Prevention 

of Cruelty to Animals or of a county society for the prevention of cruelty to 

animals, may enter any building or place where there is an exhibition of the 

fighting or baiting of a living animal or creature, where preparations are be-

ing made for such an exhibition, or where a violation otherwise of R.S. 4:22-

24 is occurring, arrest without warrant all persons there present, and take pos-

session of all living animals or creatures engaged in fighting . . . .173 

In some states, the power to seize animals is incidental to the arrest of 

the perpetrator.  In Michigan, for example, it “shall be the duty of the 

person making the arrest to seize all animals and fowls found in the 

keeping or custody of the person arrested.”174  Those persons making the 

arrest could include humane society officers, who after their appointment 

are given “all the powers of a sheriff of the county.”175  In Rhode Island, 

“the person making an arrest, with or without a warrant . . . shall properly 

  

 167 TENN. CODE ANN. § 39-14-210(f) (West 2011). 

 168 N.H. REV. STAT. ANN. § 427:38(III) (2011) (“‘Livestock’ shall mean all cattle, goats, 

sheep, swine, horses or other equidae, as well as domesticated strains of buffalo, bison, 

llamas, alpacas, emus, ostriches, yaks, elk, fallow deer, red deer, reindeer” (species 

names omitted)). 

 169 N.H. REV. STAT. ANN. § 644:8(IV)(a) (2011). 

 170 NEV. REV. STAT. § 574.350 (2011). 

 171 NEV. REV. STAT. § 574.055 (2011). 

 172 18 PA. CONS. STAT. § 5511(j) (2011). 

 173 N.J. STAT. ANN. § 4:22-47 (West 2011). 

 174 MICH. COMP. LAWS ANN. § 750.53 (West 2011). 

 175 MICH. COMP. LAWS ANN. § 750.55 (West 2011). 
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care and provide for those animals until the owner shall take charge of 

them.”176 

C.  Examples of Other Authority 

While the power to arrest and the right to seize property are the most 

commonly authorized powers in states that delegate authority to humane 

societies, there are several other law enforcement powers authorized 

around the country.  They include the power to euthanize seized animals 

without due process, the criminalization of resistance to their authority, 

the right to collect fines paid by animal cruelty defendants, the ability to 

carry firearms, and the right to display humane society badges.  The fol-

lowing are some examples of the states in which these powers have been 

delegated.     

1.  Euthanasia Without Due Process 

In Florida, after an animal has been impounded, if it appears “so in-

jured or diseased as to appear useless and is suffering,” and it “reasona-

bly appears to an officer that such animal is imminently near death or 

cannot be cured or rendered fit for service,”177 the officer (including an 

officer or agent of any society or association for the prevention of cruelty 

to animals)178 has certain responsibilities.  First, she must make a “rea-

sonable and concerted, but unsuccessful, effort to locate the owner, the 

owner's agent, or a veterinarian.”179  If unable to do so, the officer, “act-

ing in good faith and upon reasonable belief, may immediately  

destroy”180 the creature, without a court order.181  Further, an officer who 

does so while “acting in good faith and with due care” may not be held 

criminally or civilly liable.182  Similarly, in Nevada, an officer who seizes 

an animal “is not liable for any action arising out of the taking or humane 

destruction of the animal.183  And in New Jersey, a person seizing an 

animal “may destroy it before it is adjudged forfeited if the animal or 

  

 176 R.I. GEN. LAWS § 4-1-18 (2011). 

 177 FLA. STAT. ANN. § 828.05(3) (West 2011). 

 178 FLA. STAT. ANN. § 828.05(2)(c) (West 2011). 

 179 FLA. STAT. ANN. § 828.05(3) (West 2011). 

 180 Id. 

 181 FLA. STAT. ANN. § 828.05(5) (West 2011). 

 182 FLA. STAT. ANN. § 828.05(4) (West 2011). 

 183 NEV. REV. STAT. ANN. § 574.055 (2011). 
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creature is thought to be beyond reasonable hope of recovery.”184  Again, 

the person destroying the animal “shall not be liable . . . to the owner.”185 

2.  Criminalizing Resistance 

Other states make it a crime to resist the law enforcement authority of 

humane society officers.  An example of that is found in California, 

where the law provides that “[a]ny person resisting a humane officer in 

the performance of his or her duty as provided in this section is guilty of 

a misdemeanor.”186  In Connecticut, “any person who interferes with or 

obstructs or resists any such officer or agent in the discharge of his duty 

shall be fined not more than fifty dollars or imprisoned not more than 

thirty days.”187  The penalty is a little higher in Massachusetts, where the 

maximum sentence is set at one hundred dollars or imprisonment for up 

to two months for anyone who “prevents, obstructs or interferes with any 

such agent in the performance of such duties.”188  Other examples are 

found in New York,189  Tennessee,190 and Vermont.191  Still other states 

punish those who resist “in the same manner as is provided for the  

punishment of resistance to other officers.”192 

3.  Collection of Fines 

In some states, humane societies collect all or a portion of the fines 

paid by animal cruelty offenders.  For example, humane societies in 

Washington, D.C.193 and Louisiana194 are entitled to half of all fines  

collected, while Tennessee societies receive the entire amount.195  In 

Delaware, South Carolina, and Rhode Island, humane societies have a 

vested interest in becoming involved with cruelty investigations, as they 

do not receive any of the money if they are not.  If they are responsible 

for making the complaint,196 “aiding in”197 or “instituting and conduct-

  

 184 N.J. STAT. ANN. § 4:22-48.1(b) (West 2011). 
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 186 CAL. CORP. CODE § 14502 (West 2011). 

 187 CONN. GEN. STAT. § 29-108c (2011). 

 188 MASS. GEN. LAWS ANN. ch. 129, § 9 (West 2011). 

 189 N.Y. AGRIC. & MKTS. LAW § 369 (McKinney 2011). 

 190 TENN. CODE ANN. § 39-14-210 (West 2011). 

 191 VT. STAT. ANN. tit. 13, § 354 (West 2011). 

 192 NEV. REV. STAT. § 574.040 (2011); see also R.I. GEN. LAWS § 4-1-21 (2011). 

 193 D.C. CODE § 44-1506 (2011). 

 194 LA. REV. STAT. ANN. § 3:2393 (2011). 

 195 TENN. CODE ANN. § 39-14-210 (West 2011). 

 196 R.I. GEN. LAWS § 4-1-20 (2011). 

 197 S.C. CODE ANN. § 47-1-160 (2011). 
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ing”198 the prosecution, they earn between fifty and one hundred percent 

of the proceeds.  In New Jersey, “all fines, penalties and moneys im-

posed and collected”199 are given to the county society for the prevention 

of cruelty to animals or to the New Jersey Society for the Prevention of 

Cruelty to Animals, depending on the agency involved in the investiga-

tion.200  The fines are to be used “in aid of the benevolent objects for 

which [the society] was incorporated.”201  For one New Jersey county 

society, that meant spending $19,247 on the purchase of ammunition 

over a six year period.202  

4.  Ability to Carry Weapons 

“Perhaps the most disturbing area of unbridled authority bestowed 

upon SPCAs is the ability of their officers to carry firearms without be-

ing subject to governmental oversight of most of the stringent require-

ments governing legitimate law enforcement officers.”203  This was one 

of the issues with humane society powers that New Jersey addressed 

since the report was released.204  However, humane law enforcement of-

ficers that have been commissioned by the Superintendent of State Police 

and complete a firearms training course are still allowed to “possess, 

carry, or use a firearm while enforcing any law or ordinance for the pro-

tection of animals.”205  In New York, humane society officers’ status as 

“peace officers” gives them the ability to apply and be approved for a 

concealed weapons permit.206  On the west coast, in California, humane 

officers are divided into “level 1” and “level 2” officers, depending on 

their training.207  While level 2 officers may not carry firearms; level 1 

officers who have completed the firearms training outlined in the code 

are “authorized to carry firearms while exercising the duties of a humane 

officer.”208  Pennsylvania allows humane society police officers to take 

part in a firearms program determined to be “of sufficient scope and du-

  

 198 DEL. CODE ANN. tit. 3, § 7903 (West 2011). 

 199 N.J. STAT. ANN. 4:22-55 (West 2011). 
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 202 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 51. 

 203 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 9. 

 204 For more information on the changes made to the New Jersey system since the inves-

tigative report was released, see generally Gerofsky v. Passaic County Soc’y for Preven-

tion of Cruelty to Animals,  376 N.J.Super. 405 (N.J. Super. Ct. App. Div. 2005). 

 205 N.J. STAT. ANN. 4:22-11.1 (West 2011). 

 206 N.Y. PENAL LAW § 400.00 (McKinney 2011). 

 207 CAL. CORP. CODE § 14502(i) (West 2011). 

 208 CAL. CORP. CODE § 14502(c) (West 2011). 
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ration as to provide the participant with basic training in the use and han-

dling of firearms.”209  Once they do so, they may “carry, possess or use a 

firearm” in the performance of their duties.210 

Rhode Island allows the “general agent of the Rhode Island society for 

the prevention of cruelty to animals and any number of special agents as 

may be appointed by that society” to “possess and carry pistols”211 for the 

purpose of carrying out their duties.  In and of itself, this is not a unique 

statute.  As discussed above, several states have similar provisions.212  

However, Rhode Island also includes a provision stating that section 11-

47-5 of the Rhode Island General Laws do not apply to humane society 

agents.213  Section 11-47-5 prevents individuals who have been convicted 

of violent crimes from “purchas[ing], own[ing], carry[ing], trans-

port[ing], or hav[ing] in his or her possession any firearm.”214  It also 

stops convicted felons from purchasing, owning, carrying, transporting 

or possessing any firearms for two years after the conviction.215  Fur-

thermore, that section prevents criminals who are on parole and subject 

to electronic surveillance or monitoring devices from owning, carrying, 

transporting or possessing firearms.216  In other words, it prevents all of 

these criminals, and former criminals, from owning, carrying, transport-

ing or possessing firearms; unless those criminals happen to be the “gen-

eral agent of the Rhode Island society for the prevention of cruelty to 

animals” or “any number of special agents as may be appointed by that 

society.”217     

5.  Carrying a Badge 

The last law enforcement power that is given to humane society offi-

cers in some states is the ability to carry a badge.  In many states and on 

the federal level, the ability of non-law enforcement personnel to wear 

law-enforcement-style badges is limited by “false personation” stat-

utes.218  These are meant to curtail those individuals, like former Humane 

Society of the United States’ Director of Emergency Services who, when 
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questioned about wearing a law-enforcement-style badge, allegedly said, 

“I want the scum to think we’re law enforcement.”219   

However, some states actually require that humane society officers 

wear badges.  For example, in Pennsylvania, “[e]very individual ap-

pointed as a humane society police officer . . . shall possess a metallic 

shield with the words ‘humane society police officer’ and the name of 

the society or association for which the individual is appointed displayed 

thereon.”220  And in Connecticut, when humane society officers are  

performing their duties, they are required to carry a badge or certificate 

issued by the society and to display it when requested.221  Similarly,  

California requires that every humane officer, when making an arrest, 

“exhibit and expose a suitable badge” that has been adopted by the soci-

ety of which they are a part, including the society’s name and number.”222  

Further, “uniforms worn by humane officers shall prominently display 

the name of the appointing society [and] uniforms shall not display the 

words “state” or “California,” except to the extent that one or both of 

those words are part of the appointing society’s incorporated name.”223 

V.  AN OVERVIEW OF LEGAL LIABILITY CONCERNS 

Every American is familiar with the stories of posses being formed to 

assist in the apprehension of cattle rustlers and horse thieves, but has the 

American legal system evolved since the days of the Wild West?  When 

looking at many states’ enforcement of animal welfare, the answer is no.  

The same laws provide non-law enforcement members of humane socie-

ties the same power as in the late 1800s.  However, in today’s more pro-

fessionalized society, what liability concerns may arise by delegating 

such authority to non-law enforcement personnel?  May the states be 

held responsible for the action of these individuals?  Or is it the humane 

society that bears the responsibility?  Or does responsibility lie with the 

individual alone?  And what impact, if any, do training requirements 

have on this liability?  A few state legislatures have attempted to answer 

these questions, and there is limited case law on these subjects; many 

situations depend on the unique facts and the statutory text of the state 

where the incident occurs. 

  

 219 Podcast: The Carroll Cox Show (Oct 18, 2009), http://carrollcox.com/show 
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 220 22 PA. STAT. ANN. § 3708 (West 2011). 
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According to the New Jersey commission, “[t]he SPCAs are account-

able to no governmental authority.”224  Even so, several state legislatures 

have attempted to limit the liability that may be faced by state govern-

ments as a result of granting law enforcement powers to non-law en-

forcement personnel.  Seven states include some form of a disclaimer of 

legal liability (either a personal disclaimer or one meant to protect the 

state) as a result of the actions of law enforcement or members of hu-

mane societies.225  For example, in Michigan the “sheriff shall not be 

responsible for any of the acts of” the members of the humane society 

nominated by the society and designated as a deputy sheriff, “but the 

society, if incorporated, and if not, then the officers and members of the 

society, on the request of which such person was appointed, shall be li-

able in the degree of a principal for the acts of an agent.”226  In Nebraska, 

“[a]ny law enforcement officer acting under this section shall not be li-

able for damage to property if such damage is not the result of the offi-

cer’s negligence.”227  In South Dakota, “[n]o agent of the board, peace 

officer, or agent or officer of a humane society may be held liable as a 

result of reasonable actions taken pursuant to this chapter.”228 

All the statutes except New Jersey’s also require that the individual is 

only entitled to this immunity so long as they are behaving reasonably or 

non-negligently.229  New Jersey currently employs a slightly different 

approach at limiting liability.230  Under New Jersey law, either those op-

erating in a traditional law enforcement capacity or the New Jersey Soci-

ety for the Prevention of Cruelty to Animals may exercise police power 

when dealing with suspected animal cruelty.231 So long as only one group 

is involved in the action, under the statute, only that group is “liable for 

any civil damages as a result of any act or omission” that they may have 

committed.232  The New Jersey statute may have been enacted as a result 
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of the report explaining that “[b]ecause the SPCAs operate independently 

of all established law enforcement institutions and without any govern-

mentally imposed regulations, those who control each separate society 

are free to define the scope of their authority and powers.”233  

However, regardless of who determines the scope of their authority 

and powers, state governments may still be held responsible for their 

actions.  The Supreme Court has held that “when private individuals or 

groups are endowed by the State with powers or functions governmental 

in nature, they become agencies or instrumentalities of the State and sub-

ject to its constitutional limitations.”234  This determination could make 

states vulnerable to claims under the Civil Rights Act of 1871 (42 U.S.C. 

§ 1983)235 based solely on the actions of the humane society.  To estab-

lish a claim under section 1983, the plaintiff must prove (1) that the con-

duct complained of “was committed by a person or persons acting under 

color of state law;” (2) that “this conduct deprived the plaintiff of rights . 

. . secured by the Constitution of the United States;” and (3) that this 

conduct was a proximate cause of the injuries and consequent damages 

sustained by the plaintiff.236 

As the court in Daskalea v. Washington Humane Society explained, 

several courts, including the Ninth Circuit, have already  

recognized that the Humane Society and its officers are state actors for the 

purposes of  §1983.  In reaching this conclusion, that court noted that the 

Humane Society was created by special California statute, and [that] it en-

gages in a quasi-public function. . . . [T]he humane society employees in [the 

Ninth Circuit case] were invested with authority to investigate reports of 

animal cruelty, impound animals, place liens on property, and bring criminal 

charges against citizens.237 

Other courts from around the country have also held humane societies 

to be “agents of the state,”238 or “state actor[s],”239 or an “arm of the 
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state”240 when engaging in law enforcement activities.241  With the many 

findings that humane society actors are behaving as agents of the state, 

all it takes is for a member engaged in law enforcement activity to be-

have improperly (either out of malice or ignorance) and violate a consti-

tutional right before the city, county, or state is subject to legal fees and 

expensive financial penalties.         

But it is not only the state that should be concerned about lawsuits.  

“Because of their volunteer nature, the societies and those who conduct 

cruelty investigations expose themselves to tremendous liability should 

anyone be injured or sued in the course of conducting investigations.”242  

In fact, according to one court, “[j]oint interference of state agents and 

private parties with private rights constitutes state action attributable to 

both public and private sector participants.”243 

In Allen v. Pennsylvania Soc. for Prevention of Cruelty to Animals, 

488 F.Supp.2d 450 (M.D. Pa. 2007), the plaintiff, a farmer, argued that 

the state and county humane societies “failed to provide adequate train-

ing and supervision to their humane society police officers regarding 

how to investigate and prosecute offenses in a manner that does not vio-

late the civil rights of a suspect.”  After the societies moved for dis-

missal, the court held that the allegations were sufficient to support a 

claim against the humane societies under section 1983.244  Liability, as 

shown throughout this series of cases, can attach not only to the bad ac-

tor, but also to the humane society under which he operates and ulti-

mately to the state that authorized him to carry out a law enforcement 

function.      

However, the questions still remain as to whether proper training can 

reduce or eliminate the liability faced as a result of having private citi-

zens behave as law enforcement based only on their affiliation with the 

humane society.  The New Jersey Commission believes it is part of the 

problem, that it is “the lack of proper training that has made some socie-

ties reluctant to enforce the laws aggressively out of fear of liability and 
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others reckless in enforcing them.”245  Further, because “the SPCAs fall 

outside of the structured law enforcement system, the only training their 

officers and agents receive is that which the governing individuals decide 

to provide.  Generally, the training is either nonexistent or informal and 

on-the-job.  There is no professional legal training on arrest and search 

and seizure procedures or on the advising of Miranda rights.”246   

There have been only a few cases addressing liability for the failure to 

train agents.  The first one, Allen, was discussed earlier.  It addressed the 

potential liability of the humane society and held that an allegation of a 

failure to train the field agents was sufficient to maintain the case against 

that society.  However, the court did not hold that training would com-

pletely eliminate liability on the part of the society, nor did it discuss 

whether liability would still attach to the state based on the actions of the 

humane society officers.
 247     

In 1989, the United States Supreme Court considered whether a city 

could be held liable under section 1983 for inadequate training of its em-

ployees.  They held that liability could indeed attach.248  In fact, the stan-

dard they set for when “inadequacy of police training may serve as the 

basis for §1983 liability” was “where the failure to train amounts to de-

liberate indifference to the rights of persons with whom the police come 

into contact.”249  “Only where a municipality's failure to train its employ-

ees in a relevant respect evidences a ‘deliberate indifference’ to the rights 

of its inhabitants can such a shortcoming be properly thought of as a city 

‘policy or custom’ that is actionable under § 1983.”250  So now the ques-

tion remains – what constitutes a “deliberate indifference” to citizen’s 

rights?  Is it shown by giving arrest power to private citizens with no 

training?  Or letting them carry guns in the furtherance of their law en-

forcement powers?  Or letting them seize (and in some cases, destroy) 

private property, either with or without a warrant?  The answer to those 

questions may not be obvious yet, but it probably will not take another 

hundred years before it becomes perfectly clear.       

While there is no doubt that many of the men and women working for 

humane societies across the country care deeply about the animals they 

protect, the possibilities for misuse, corruption, and legal liability are 

very dangerous and very real. There is no better way to end this article 

  

 245 STATE OF N.J. COMM’N OF INVESTIGATION, supra note 15, at 15. 

 246 Id. 
 247 Allen, 488 F.Supp.2d at 463. 

 248 City of Canton, Ohio v. Harris, 489 U.S. 378, 388 (1989). 

 249 Id. 
 250 Id. 



2012] Enforcing Animal Welfare Statutes 49 

than with a final quote, and a question, from the New Jersey Commission 

of Investigation: 

Today, the SPCAs represent a rudimentary system that has not kept pace with 

the state’s advancements in law enforcement or its interest in the welfare of 

animals. Against the backdrop of a highly stratified and professional law en-

forcement system, it is an anomaly that the state continues to empower or-

ganizations of private citizens to carry weapons, investigate criminal and civil 

conduct, enforce laws, issue summonses, effect arrests and obtain and exe-

cute search warrants. The issue is no longer whether or how to fix this errant 

group of self-appointed, self-directed and uncontrolled entities, but whether 

to eliminate the archaic system entirely.251 
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