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The Effects of PACA’s Perfection
Mechanisms on Colorado Agricultural Law

by Scott T. Rodgers

olorado has a substantial finan-

cial interest in perishable agri-

cultural commodities. Therefore,

lawyers need to recognize the
protections afforded to these commodities
when advising secured parties, merchants,
dealers, or brokers. Sellers must move
quickly to preserve and enforce their rights
and should aggressively pursue those who
ignore their obligation to preserve trust
benefits. This article covers the perfection
mechanisms under the Perishable Agri-
{1 cultural Commodities Act (‘PACA”),! as
well as the rights of secured creditors and
sellers and related bankruptcy concerns.
Given the specific time limitations man-
dated by PACA, practitioners who repre-
sent these sellers need to become familiar
with the requirements.

Historical Background

In 1930, PACA was enacted to promote
fair trading practices and suppress unfair
and fraudulent business practices regard-
ing the marketing of perishable commodi-
ties. In 1984, Congress significantly amend-
ed PACA by adding to 7 U.S.C. § 499(e)
provisions that create a statutory trust for
the benefit of agricultural producers when
their inventory is transferred to produce
dealers.? Currently, many merchants, deal-
ers, and brokers use bank loans secured
by the inventories, proceeds, or assigned
receivables they obtain from the sale of
perishable agricultural commodities. This
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provides a secured position for lenders in
case of insolvency. Under prior law, fresh
fruit and vegetable sellers were consid-
ered unsecured creditors.

PACA was modified to impose a trust in
favor of unpaid sellers and suppliers on
inventories of commodities and products
and proceeds of sale. This trust would work
the same way as “Trust” amendments to
the 1976 Packers and Stockyard Act.? Con-
gress passed the PACA amendment be-
cause it found that “a burden on commerce
in perishable agricultural commodities is
caused by financing arrangements under
which dealers who have not made pay-
ment give lenders a security interest in
such commodities and that such arrange-
ments are contrary to the public interest.”

The term “perishable agricultural com-
modity” includes all fresh fruits and veg-
etables that are frozen or packed on ice, as
well as cherries in brine, as defined by the
Secretary of the U.S. Department of Agri-
culture (“Secretary”) in accordance with
trade usages.? The relevant provision of
the 1984 PACA amendment provides that
perishable agricultural commodities will
be held in trust for unpaid suppliers,
agents, or sellers until full payment has
been received from the debtor. In general,
however, the unpaid suppliers will lose
the benefits unless written notice of intent
to preserve the benefits of the trust is filed
with the Secretary within thirty calendar
days after payment is due.®

These trust assets will be maintained
in a non-segregated, floating trust, and
may be commingled with non-trust as-
sets.” Those holding trusts must maintain
the assets so they are “freely available to
satisfy outstanding obligations to sellers
of perishable agricultural commodities.”™

Priority and Perfection
A PACA beneficiary has priority over a
secured creditor on a purchaser’s commod-

ity-related assets to the extent of the
amount of the claim.? A produce buyer’s
unpaid obligation “becomes a trust obliga-
tion . . . prior to and superior to any lien or
secured interest in inventory held by the
[buyer’s] secured lender.”*® The PACA
trust’s ability to affect distribution in bank-
ruptey is extremely potent. The trust ef-
fectively provides beneficiaries with a claim
status that trumps that of all creditors,
even secured creditors.!! A secured lender
will be forced to return trust property un-
less it can establish bona fide purchaser
status (that is, that it received the proper-
ty for value and without notice of trust).'?
Whether the producers in question gave a
proper notice to create a PACA trust often
is a litigated issue in cases involving PACA
trusts.!?

The beneficiary of a trust set up under
PACA has priority over a secured creditor
on a purchaser’s commodity-related as-
sets to the extent of the amount of the
claim, provided that the seller gives time-
ly notice to the Secretary and the purchas-
er. PACA requires that an unpaid seller
provide written notice of the intent to pre-
serve the benefits of the trust with the
debtor and file the notice with the Secre-
tary within thirty days after payment for
the produce was due.'* The deadline for
payment for a shipment to which a seller,
supplier, or agent can agree and still qual-
ify for coverage under the trust is thirty
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days after receipt and acceptance of the
commodities.®

To preserve their trust status, the pro-
ducers are required to notify the Secre-
tary and the debtor of their intentions.¢
Notice of intent to preserve benefits under
the trust is required to be in writing and
to state that it is “a notice of intent to pre-
serve trust benefits.” It also must include
the name and address of the trust benefi-
ciary, seller, commission merchant, or
agent and the debtor, as applicable. More-
over, the notice should state the date of
the transaction, commodity, invoice price,
terms of payment, and the amount past
due and unpaid.'’?

Notice Requirements and
Trust Preservation

The courts are split regarding the level
of detail the notice must contain to pre-
serve the seller's PACA trust rights. Some
courts have strictly construed the notice
requirement, holding that actual notice
was insufficient if the seller did not com-
ply with the formal notice requirements of
the statute.1® However, other courts have
held that the PACA trust is preserved,
even though a seller’s notice does not spe-
cifically list each of the suppliers and does
not include information about the trans-
action date, contract terms, payment due
date, and amount of fruit picked. Courts
have held that these defects are not fatal
in light of the purpose of PACA.Y®

As a practical matter, secured lenders
who want to determine whether notices
have been filed face a difficult hurdle.
Lender requests to determine whether a
debtor-commodities buyer has had trust
notices filed against that debtor may be
deemed by the Department of Agriculture
to be requests for commercial or financial
information, which is confidential and not
subject to disclosure.?

Personal Liability and
Bankruptcy

A number of cases have held that cor-
porate officers may be personally liable for
breach of PACA trusts.?! In some instanc-
es, counsel for produce suppliers may be
entitled to attorney fees when establish-
ing such a trust.?

PACA creates a bona fide trust; there-
fore, assets included in the trust are not
property of the bankruptcy estate.” How-
ever, bankruptcy courts universally have
held that PACA trust funds remain sub-
ject to the control of the bankruptcy court.?

In addition, bankruptcy courts seem to
agree that all PACA creditors who have
properly retained their interest in the stat-
utory PACA trust have an equal share in
the trust, on a pro rata basis, even if they
did not participate in the bankruptcy pro-
ceedings.?®

Further, some courts have held that a
PACA debtor does serve in a “fiduciary ca-
pacity” for the benefit of produce suppli-
ers, within the meaning of the discharge
exception in 11 U.S.C. § 523(a)(4), for a
debt arising out of a debtor’s fraud or de-
falcation while acting in a fiduciary capac-
ity.26 Finally, the filing of a PACA notice
does not violate the automatic stay nor
does the automatic stay excuse PACAS fil
ing requirements. Sellers need to file the
appropriate notice immediately with the
Secretary and the debtor.#”

Agricultural
Performance 1
The following agricultural statistics have
been included to provide a general over
view of perishable crop production andis
sues related thereto. In 1998, Colorad

fruit crops did much better than they did &

in 1997. There was minimal freeze dam- §

age, and seasonal development was nor-

mal, with only light hail damage in a few

localities. Regarding fruit production, ap- &

ple and tart cherry crops nearly doubled &
over the previous year, peach crops almost 3§

tripled, and pear production was almost

one-third larger. In 1998, the state’s four
major fruit crops totaled 93.3 million
pounds, which was almost double the 479 {
million pounds produced in 1997 when all
crops suffered freeze losses early in the
year. The total 1998 value of production §§
use from the crops was $19.7 million, up J
from $10.5 million a year earlier (87 per-
cent). Apples had the highest production
yield, and peaches ranked first in termsof J§
total production value.?®

During 1998, vegetable production in
Colorado was just under 11.0 million cwt.
Vegetable produce had a total value of
$131.9 million, which was up 21 percent -
from the $109.3 million earned for the

same quantity produced in 1997. Cabbage, 3

lettuce, onion, and sweet corn production

was higher than the previous year. How- |
ever, production was smaller for the fol- §§
lowing crops: cantaloupe, carrot, cucum- #

ber, and spinach.?®
On the next page, Tables 1 and 2 pro-
vide general information about the cash

receipts for certain perishable agricultural §§

commodities in Colorado.®
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Conclusion
. Since 1984, sellers of fresh fruits and
' vegetables have used strong-arm methods
 of forcing payment. To protect their rights,
! sellers must move within thirty days to
 provide notice of intent to preserve trust
¢ benefits. If the amendment to PACA is fol-
lowed, PACA beneficiaries can trump se-
- aured creditors. This ability to obtain pay-
- ment may also impose personal liability
! on corporate officers who cannot use bank-
ruptcy as an escape hatch, Because mil-
lions of dollars worth of fruits and vegeta-
bles are produced in Colorado each year,
PACA is a statute worthy of attention,
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Table 1
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1991 1992 1993 1994 1995 1996 1997 1998
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Peaches 646 5,165 5,287 5,742 7,932 7,934 4,297 9,036
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Table 2
Vegetables: Acreage, Production and Value, Colorado, 1993-98
(Total value in thousands of dollars)
1993 1994 1995 1996 1997 1998
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Cantaloupe 2,328 4,147 2,657 3,672 5,280 4,074
Carrots 9,150 11,780 23,085 10,189 24,000 16,960
Cucumbers 2,010 1,728 956 1,080 1,094 230
Lettuce 11,275 6,970 6,564 4,158 11,081 9,331
Onions 101,990 67,122 54,331 51,626 49,538 77,844
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In the May 2000 article entitled “Legal and Practical
Considerations in a Chinese-Foreign Joint Venture” by
Alexa Chaing and Biaxia Liao, the last paragraph before
the conclusion (on page 48) should be replaced with the
following language: “Although the election in Taiwan in
March created some uncertainty regarding the economic
and politieal stability of the Taiwan Straits, people on
both sides of the Straits are expected to place great value
on peace in that region and share the goal of economic
prosperity. In the authors’ opinion; based on the histori-
cal ties over the Straits, it may be expected that the ten-
sion will subside and peace and economic growth will be
maintained.™
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The Salvation Army and Wells Fargo/
Private Client Services to Co-Sponsor

An Estate Planning Seminar in Denver
on September 21, 2000.

Contact Katie at The Salvation Army for
information or to register: (303) 866-9213.




