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Administrative and legislative developmentsin
administrative law

National Organic Program regulations amended

On June 7, 2006, the Agricultural Marketing Service (AMS) issued a final rule that
amended in several ways the National Organic Program (NOP) regulations.! The NOP
amendments were instituted in response to the First Circuit’s decision in Harvey v.
Veneman? and amendments made to the Organic Foods Production Act of 1990° in
November of 2005.* According to the AMS, the final rule “restores the National List of
synthetics used in products labeled as ‘organic’ to the pre-lawsuit status made by the
2005 amendments to the Act.”® In addition, the final rule amends the NOP regulations
“to clarify that only nonorganically produced agricultural products listed in the NOP
regulations may be used as ingredients in or on processed products listed as
‘organic.””® The final rule also terminates the so-called “80/20” rule set forth at 7 C.F.R.
205.236. Consequently, after June 9, 2007, milk cannot be labeled organic or enter the
stream of commerce if it has been produced in accordance with the “80/20” rule.
Finally, the final rule is modified to permit a dairy farm in its third year of organic
management to feed crops and forage from land included in the dairy system plan to
a dairy herd converting from nonorganic to organic.

EPA issues proposed rule to revise regulations affecting concentrated animal feeding
operations

On June 30, 2006, the Environmental Protection Agency (EPA) issued a proposed rule
titled “Revised National Pollutant Discharge Elimination System Permit Regulations
and Effluent Limitations and Standards Guidelines for Concentrated Animal Feeding
Operations.”” EPA issued the proposed rule in response to the Second Circuit”s
decision in Waterkeeper Alliance, et al v. EPA.®

The proposed rule would revise the National Pollutant Discharge Elimination
System (NPDES) permitting requirements and Effluents Limitations Guidelines and
Standards (ELGS) for Concentrated Animal Feeding Operations (CAFOs) in several

Cont.onp. 2

Louisiana’s catfish statute and Cajun statute
heldinvalid

In Piazza’s Seafood World, LLC v. Odom, 448 F.3d 744 (5th Cir. 2006), the United States Court
of Appeals for the Fifth Circuit held that Louisiana’s Catfish Statute and Cajun Statute
were both invalid and could not be enforced against Piazza’s Seafood World, LLC
(Piazza), a Louisiana company that imports seafood, mainly from overseas.

While Congress attempted to protect the domestic catfish market by enacting a
federal catfish labeling law, 21 U.S.C. §§ 321d and 343(t), requiring that only fish
classified within the family Ictaluridae could be labeled or advertised under the name
“catfish,” Louisiana discovered that fish within the same family were also farmed in
China and sold in the U.S. as catfish. Piazza’s Seafood World, 448 F.3d at 746. Therefore,
Louisiana enacted the Catfish Statute requiring that “only Ictaluridae grown in the
United States could be labeled ‘catfish.”” Id. (citation omitted). The Commissioner of
the Louisiana Department of Agriculture and Forestry ordered some of Piazza’s
customers to stop selling any of Piazza’s catfish on the ground that it violated the
Catfish Statute. See id. at 747. Furthermore, state law also prohibited Piazza from selling
its products under a “Cajun” trade name because the catfish was coming from
overseas, and the statute specifically prohibited the use of the word “Cajun” for

Cont. on page 7
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ADMINISTRATIVE LAW/ CONTINUED FROM PAGE 1

ways. Two ways that the proposed rule
would revise NPDES and ELGS rules are
that only owners and operators of dis-
charging CAFOs would be required to
seek coverage under a permit and that
CAFOs seeking coverage under a permit
would be required to submit their nutrient
management plan with their permit appli-
cation or notice of intent to be authorized
under a general permit.

Animal and Plant Health Inspection
Service proposes amendments to rule on
BSE-minimalriskregions

On August 9, 2006, the Animal and Plant
Health Inspection Service published a
proposed rule that would revise the final
rule APHIS issued on January 4, 2005 that
established a category of regions that
present a minimal risk of introducing Bo-
vine Spongiform Encephalopathy (BSE)
into the United States.” The January 4, 2005
rule was at issue in R-CALF II, discussed
more fully in the November, 2006, issue of
the Agricultural Law Update, Ninth Circuit
developments in agricultural law, page 1. The
proposed rule would abolish several re-
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strictions regarding the identification of
animals and the processing of ruminant
materials from BSE-minimal risk regions.

Legislative developments
The most significant legislative devel-
opment is that most provisions of the
Farm Security and Rural Investment Act
of 2002, commonly referred to as the
2002 Farm Bill, are set to expire in 2007.
Debate over the next Farm Bill has begun
and will intensify throughout 2006 and
2007. Inlight of World Trade Organization
developments,!! federal budget pres-
sures, and other domestic political influ-
ences, the next farm bill may be histori-

cally significant.'?

— Harrison M. Pittman, Research
Assistant Professor of Law and
Co-Director, National Agricultural Law
Center.

This work is part of the Environmental,
Energy, and Resources Law: Year in Re-
view, 2005-2006 published by the Ameri-
can Bar Association Section of Environ-
ment, Energy, and Resources Law, Copy-
right 2006 by the American Bar Associa-
tion. Reproduced with permission. All
rights reserved. This information or any
portion thereof may not be copied or dis-
seminated in any form or by any means or
stored in an electonic database or re-
trieval system without the express written
permission of the American Bar Associa-
tion. The author owes special thanks to
Nancy Bryson, head of the food and agri-
culture practice group at Venable LLP and
Chair of the ABA Agriculture Committee
of the Administrative Law and Regulatory
Practice Group, for her advice and recom-
mendations regarding the writing of this
article.

! National Organic Program C Revi-

sions to Livestock Standards Based on
Court Order (Harvey v. Johanns) and 2005
Amendment to the Organic Foods Pro-
duction Act of 1990 (OFPA), 71 Fed. Reg.
32803 (June 7, 2006) (final rule) (to be codi-
fied at 7 C.F.R. pt. 205).

2 396 F.3d 28 (1* Cir. 2005).

* 7 U.S.C. 6501-6523.

* See H.R. 2744 , 109" Cong. (1999). See
also, Stephen R. Vina, Cong. Res. Serv.,
Harvey v. Veneman and the National Or-
ganic Program: A Legal Analysis, http://

www.nationalaglawcenter.org/assets/
crs/RS22318.pdf. Additional legal and

policy information regarding the National
Organic Program is available at http://
www.nationalaglawcenter.org/
readingrooms/organicprogram/.

> USDA, Agric. Marketing Serv., AMS
News Release: USDA Publishes Final Rule
To Revise National Organic Program
Regulations, http://www.ams.usda.gov.

news/138-06.htm.

¢ National Organic Program C Revi-
sions to Livestock Standards Based on
Court Order (Harvey v. Johanns) and 2005
Amendment to the Organic Foods Pro-
duction Act of 1990 (OFPA), 71 Fed. Reg.
32803 (June 7, 2006) (to be codified at 7
C.F.R. pt. 205).

7 Revised National Pollutant Discharge
Elimination System Permit Regulations
and Effluent Limitations and Standards
Guidelines for Concentrated Animal Feed-
ing Operations, 71 Fed. Reg. 37744 (June
30, 2006) (proposed rule) (to be codified at
7 CER. pts. 122 and 412). On August 4,
2006, EPA extended the comment period
for the proposed rule through August 29,
2006, which was initially scheduled to end
on August 14, 2006. See 71 Fed. Reg. 44252
(Aug. 4, 2006) (proposed rule) (to be codi-
fied at 40 C.FR. pts. 122 and 412).

8 399 F.3d 486 (2d Cir. 2005).

° Bovine Spongiform Encephalopathy;
Minimal-Risk Regions, Identification of
Ruminants and Processing and Importa-
tion of Commodities, 71 Fed. Reg. 45439
(Aug. 9, 2006) (proposed rule) (to be codi-
fied at 9 C.F.R. pts. 93, 94, and 95).

10 Pub. L. No. 107-171, 115 Stat. 134
(codified in scattered sections of U.S.C.
titles 7, 15, 16, and 21 of the U.S.C.).

' See generally, Randy Schnepf, Cong.
Res. Serv., U.S. Agricultural Policy Re-
sponse to WTO Cotton Decision, http://

www.nationalaglawcenter.org/assets/

crs/RS22187.pdf (explaining and analyz-
ing WTO developments and their poten-

tial impacts on U.S. agricultural policy);
Randy Schnepf, Cong. Res. Serv., Back-
ground on the U.S.-Brazil WTO Cotton
Subsidy Dispute, http://
www.nationalaglawcenter.org/assets/
crs/RL32571.pdf (discussing WTO Cotton
decision); and Jasper Womach, Cong. Res.
Serv., Previewing a 2007 Farm Bill, http://

www.nationalaglawcenter.org/assets/
crs/R1L33037.pdf (discussing possible

changes to current farm bill legislation).

2 Comprehensive information regard-
ing past, current, and future farm bills and
debate over the next farm bill is available
at the National Agricultural Law Center,
http://www.nationalaglawcenter.org. See,
e.g., the Center’'s Farm Commodity Pro-
grams Reading Room,  http://
www.nationalaglawcenter.org/

readingrooms/commodityprograms/, the
Farm Bills Page, http://

www.nationalaglawcenter.org/farmbills/,
and the Congressional Research Service
Reports Page, http://
www.nationalaglawcenter.org/crs/,;which

features an extensive database of agri-
culture-related Congressional Research
Service reports.
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Federal Register Summary: 12/2/2006 to 12/26/2006

CROP INSURANCE. The FCIC has
adopted as final regulations amending
the Common Crop Insurance Regulations,
Nursery Crop Insurance Provisions by
amending the definition of “liners.” The
regulations also finalize the Nursery Peak
Inventory Endorsement to clarify that the
peak amount of insurance is limited to 200
percent of the amount of insurance estab-
lished under the Nursery Crop Insurance
Provisions. The amendments will be appli-
cable to the 2008 and succeeding crop
years. 71 Fed. Reg. 74455 (Dec, 12, 2006).

HORSES. The APHIS has issued proposed
regulations amending the regulations
pertaining to the importation of horses to
establish standards for the approval of
permanent, privately owned quarantine
facilities for horses. This proposed rule
replaces a previously published proposed
rule, which was withdrawn, that contained
substantially different restrictions on own-
ership and substantially different require-
ments for the physical plant, operating
procedures, and compliance date. 71 Fed.
Reg. 74827 (Dec. 13, 2006).

MEAT AND POULTRY PRODUCTS. The
FSIS has announced the receipt of a peti-
tion from Hormel Foods to establish a
definition for the voluntary claim “natu-
ral” and to delineate the conditions under
which the claim can be used on the labels
of meat and poultry products. The FSIS is
inviting comments on the issue generally
and on the petition and, to facilitate the
comment process, is announcing that it
will hold a public meeting to discuss the
petition. After the comment period closes,
FSIS will initiate rulemaking on the claim
“natural.” 71 Fed. Reg. 70503 (Dec. 5, 2006).

SUGAR. The CCC has announced eligibil-
ity criteria and application procedures
that will be used to conduct Section 3011 of
the Emergency Agricultural Disaster As-
sistance Act of 2006 which authorizes the
2005 Louisiana Sugarcane Hurricane Di-
saster Assistance Program. The 2005 Pro-
gram required the CCC to provide com-
pensation totaling $40 million to Louisiana
sugarcane producers and processors who
suffered economic losses from the cumu-
lative effects of Hurricanes Katrina and

Rita in August and September of 2005.
CCC will make $29 million in payments for
2005-crop (Fiscal Year 2006) losses to af-
fected sugarcane processors, who shall
share these payments with affected pro-
ducers in a manner reflecting current con-
tracts between the two parties. In addi-
tion, CCC will make payments of $10 mil-
lion to compensate affected sugarcane
producers for losses that are suffered
only by producers, including losses due to
saltwater flooding, wind damage, or in-
creased planting, replanting, or harvest-
ing costs. The funds for “producer-only
losses” will be paid to processors, who will
then disburse payments to affected pro-
ducers without regard to contractual ar-
rangements for dividing sugar revenue.
CCC is reserving $1 million in the event of
appeals and will disburse the residual, if
any, to processors, who will then disburse
payments to producers in a manner re-
flecting current contracts between the
two parties. 71 Fed. Reg. 70735 (Dec. 6,
2006).

—Robert P. Achenbach, Jr., AALA Director

Officer “responsibly connected” under PACA

In Thames v. USDA, No. 06-11609, 2006 WL
2351839, at *1 (11th Cir. Aug. 15, 2006), the
United States Court of Appeals for the
Eleventh Circuit affirmed the final deci-
sion of the USDA determining that James
E. Thames, Jr. was “responsibly con-
nected” to a tomato re-packing company
when it violated the Perishable Agricul-
tural Commodities Act (“PACA”),7U.S.C.
§ 449b(4), thereby subjecting him to licens-
ing and employment restrictions under
PACA.

At the time of the PACA violations,
Thames served as both vice president
and a member of the board of directors
and owned 16.2 percent of the outstanding
stock. Id. at *1-*2. Under PACA, a rebut-
table presumption arose that Thames was
“responsibly connected” because he was
affiliated with the violating company as an
“officer, director, or holder of more than
10 per centum of the outstanding stock.”
Id. at *3 (quoting 7 U.S.C 499a(b)(9)).

To overcome the presumption, Thames
argued that he was only a nominal officer
and director who occupied his positions at
the whim of the president because the
company by-laws gave the president “the
unqualified authority to elect and remove
directors or corporate officers.” Id. Nev-
ertheless, in light of Thames extensive
experience in the produce packing indus-
try in general and his more than decade-
long service as an officer and director for
the violating company, the court con-
cluded that Thames failed to demonstrate
he was only a nominal director and officer

at the plant. Id. at *4.

Because Thames did not use his knowl-
edgeable oversight and governance pow-
ers to prevent the plant’'s PACA viola-
tions, the court found that he was “respon-

sibly connected” to the company for pur-
poses of licensing and employment re-
strictions. Id.
—Amy K. Miller, National AgLaw Center
Graduate Assistant, Fayetteville, AR

Private insurers’ failure to exhaust
administrative remedies not excused by

common law exceptions

In Ace Property and Cas. Ins. Co. v. Federal
Crop Ins. Corp., 440 F.3d 992 (8th Cir. 2006),
thirteen insurance companies (Insurance
Providers) alleged that the Federal Crop
Insurance Corporation (FCIC) breached
a 1998 Standard Reinsurance Agreement
(SRA) and filed an action in federal district
court without exhausting all available ad-
ministrative remedies under the govern-
ing administrative provisions of the Fed-
eral Crop Insurance Reform and Depart-
ment of Agriculture Actof1994,7U.S.C. §§
6901-7014 (Act). Id. at 994. The Eighth Cir-
cuit held that the applicable administra-
tive provisions of the Act are non-jurisdic-
tional and, if excused under common law,
do not require all administrative rem-
edies to be exhausted. Id. at 1000. The
Eighth Circuit held that no common law
exceptions were applicable and, there-
fore, all administrative remedies need to
be exhausted. Id. at 1001-02.

The FCIC reinsures private insurance

providers for federal crop insurance pro-
vided to producers through an SRA agree-
ment. See id. at 994. The Act mandates and
governs the administrative appeals pro-
cess for SRA disputes. See id. at 995. Under
the Act, a party may request a final agency
determination, which may be appealed to
the Department of Agriculture Board of
Contract Appeals (Board) with exclusive
jurisdiction to the federal district courts
after all administrative remedies have
been exhausted. See id. The court con-
cluded that § 6912(e) of the Act is nothing
more than “a codified requirement of
administrative exhaustion” and is thus
not jurisdictional and may be excused by
the exceptions to the common law ex-
haustion principle. Id. at 999.

The court explained that a party may be
excused from exhausting administrative
remedies if there exists a legitimate con-
stitutional claim, if exhaustion would cause

Cont. on page 7
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Goldilocks, the Three Bears and Transfer of Development Rights

By Jesse J. Richardson, Jr.

In theory, Transfer of Development Rights
(TDR) programs represent an ideal, mar-
ket-based approach to managing growth.
Many farmland protection advocates pro-
mote TDR programs as a farmland pro-
tection tool.

This article begins with a general dis-
cussion of TDR programs and the use of
TDR programs around the United States,
including the benefits and drawbacks. The
author then discusses the use of TDR
programs to protect farmland. The dis-
cussion concludes with a look at the future
of TDR programs to protect farmland in
the United States.

TDR programs generally

Creation of a TDR program involves
several changes to the local zoning ordi-
nance. Note also that a TDR program
should be closely tied to the local compre-
hensive plan.

The locality designates an area or areas
of the locality that contains resource lands
worthy of protection as a “sending area”.
The sending area may be environmen-
tally sensitive lands, including farmland,
historic districts, or urban areas where a
TDR program can shape development in
a positive way.

A downzoning restricts the allowable
development in the sending area. How-
ever, the locality grants to the landowners
in the sending area certain “paper” devel-
opment rights upon the downzoning.!

Landowners in the sending area may
sell these paper development rights to
owners of land in areas designated by the
local governing body as “receiving ar-
eas”. Receiving areas represent areas
deemed appropriate for dense develop-
ment. Even better, the local government,
in theory, expends no funds in this pro-
cess.?

The of-right zoning in the receiving area
allows a certain (usually residential) de-
velopment density. The zoning ordinance
also provides for increased of-right devel-
opment within the receiving area(s) upon
the purchase of a designated number of
development rights per acre or according
to some other formula set out in the zoning
ordinance.

Note that the development rights
granted to sending area landowners
should not necessarily be tied to the prior
development allowed on the parcel. The
most important consideration in deter-
mining the amount of development rights

Jesse . Richardson, Jr., is Associate Professor of
Urban Affairs and Planning, Virginia Tech,
Blacksburg, Virginia.

will be the incentives provided for land-
owners in the receiving area to develop
more densely. Likewise, the incentives to
landowners in the receiving area need
not, and probably should not, be based on
an absolute development right-for-devel-
opment right tradeoffs. In other words,
the purchase of one development should
not necessarily give the purchaser the
right to build one more home. The number
of development rights proves less impor-
tant to the landowners than the dollar
value of the development rights on the
market.

Example: As a every simple example,
Pristine County may designate an area
consisting of prime farmland and working
farmsin the southwest portion of the county
as the sending area.’ The present zoning
allows residential development on 5-acre
lots. Pristine County downzones the area
to allow one home every 50 acres, clus-
tered on 2-acre lots, and gives the affected
landowners a certain number of paper
development rights, based on a formula
contained in the ordinance (usually 1 de-
velopment right for every “x” number of
acres).

At the same time, Pristine County
amends the zoning ordinance so that land-
owners within the limits of Busytown, a
growing area within the county, retain the
right to develop homes on V2-acre lots by-
right. However, a formula is added to the
ordinance so these landowners may in-
crease the densities to Ys-acre lots by
purchasing a certain number of develop-
ment rights under the formula. In addi-
tion, by purchasing even more develop-
ment rights, densities may be increased
to 1/6-acre lots.

TDR programs across the United States

TDR programs theoretically promise
the best of all worlds. A downzoning in-
stantly protects resource lands. However,
the downzoned landowners receive valu-
able development rights that may be sold
to and used by landowners in settings
more appropriate to dense development.
Further, in a perfectly formed TDR pro-
gram, no public monies are expended
(with the exception of administrative
costs).

In practice, however, TDR programs
prove less numerous and less successful
than one would expect. A June 2004
Brookings Institution report* found that
134 different local governments and re-
gional authorities have implemented TDR
programs. Further, this report finds that
the overwhelming majority of existing TDR
programs have goals pertaining to envi-
ronmental protection (42 programs) or

farmland protection (23 programs) or a
combination of the two (30 programs).
Only 7 programs focused on urban design
or revitalization, while 11 programs fo-
cused on historic preservation.®

Many of the programs noted by
Brookings are inactive.® The American
Farmland Trust estimates that almost
90,000 acres have been protected with
TDR programs. However, over 40,000
acres derive from one program—Mont-
gomery County, Maryland.” Only eight
programs, according to AFT, protect more
than 1,000 acres.

Obstacles to establishing a successful
TDR program

In practice, establishing a successful
TDR program involves a number of ob-
stacles. Development of a program es-
sentially involves creating a market (some
would say from whole cloth) in develop-
ment rights.

First, the local government must locate
communities willing to accept designation
as a receiving area for higher-density
development. The political difficulties in-
herent in this exercise thwart many pro-
grams. TDR programs should not reduce
the build-out of a community. Instead, the
program should affect the location and
form of the development.

The most technically challenging as-
pect of a TDR program centers on calibrat-
ing the number of development rights to
grant to sending area parcels and the
incentives to give landowners in the re-
ceiving areas to purchase development
rights. This task proves, at best, difficult.
The number of rights and incentives, along
with the real estate market, determines
the price of the development rights and,
hence, whether a market in those rights
will exist.

Many programs find it necessary to
create a “TDR bank” to ensure that an
active market in development rights ex-
ists. With a bank, the local government
essentially expends tax money to pur-
chase development rights at a relatively
high price and then sells those rights to
landowners in the receiving area for a
relatively low price in order to “make a
market”. In addition to this cost, costs of
administering the program are relatively
high.

Finally, since housing markets and job
markets are regional, local TDR programs
encounter difficulties unless the local gov-
ernment can coordinate and collaborate
with other local governments in the re-
gion. Only a few regional TDR programs
exist within the United States, perhaps
contributing to the lack of success.
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Essential components of a successful
TDR program

A successful TDR program must con-
tain several elements. First and foremost,
the program should set out measurable,
objective, and realistic goals. If one fails to
set out clear goals, “success” becomes
very subjective and problematic.

These goals, and the program itself,
should be intimately connected to the
local comprehensive plan. Essentially, the
program must be one part of an overall
smart growth plan.

Throughout the process, the inherently
complex nature of a TDR program hinders
adoption. The locality must create a pro-
gram that is simple enough to understand
and administer, but detailed and sophisti-
cated enough to be fair.

TDR programs essentially create a
market in development rights. In order for
this market to operate effectively, land-
owners in the sending area must have
adequate incentives to send and land-
owners in the receiving area must have
adequate incentives to buy development
rights.

Finally, the local government must de-
velop community support to insure that
the program is used. Without community
support, the program will flounder.

Obstacles to establishing a successful
TDR program

In practice, establishing a successful
TDR program involves a number of ob-
stacles. First, the local government must
locate communities willing to accept des-
ignation as a receiving area for higher-
density development. The political diffi-
culties inherent in this exercise thwart
many programs. TDR programs should
not reduce the build-out of a community.
Instead, the program should affect the
location and form of the development.

The most technically challenging as-
pect of a TDR program centers on calibrat-
ing the number of development rights to
grant to sending area parcels and the
incentives to give landowners in the re-
ceiving areas to purchase development
rights. This task proves, at best, difficult.
The number of rights and incentives, along
with the real estate market, determines
the price of the development rights and,
hence, whether a market in those rights
will exist.

Many programs find it necessary to
create a “TDR bank” to ensure that an
active market in development rights ex-
ists. With a bank, the local government
essentially expends tax money to pur-
chase development rights at a relatively
high price and then sells those rights to
landowners in the receiving area for a

relatively low price in order to “make a
market”. In addition to this cost, costs of
administering the program are relatively
high.

Finally, since housing markets and job
markets are regional, local TDR programs
encounter difficulties unless the local gov-
ernment can coordinate and collaborate
with other local governments in the re-
gion. Only a few regional TDR programs
exist within the United States, perhaps
contributing to the lack of success.

Additional TDR program issues

In some areas, land trusts and other
groups attempt to acquire and perma-
nently retire the development rights be-
ing traded in a TDR program. Unless these
actions are part of a careful plan to cali-
brate the market for development rights,
these actions defeat the purpose of the
TDR program by decreasing potential
densities in the receiving areas, causing
sprawl. TDR ordinances should prevent
such circumvention.

Additionally, treatment of the transfer-
able development rights may prove prob-
lematic for local taxation purposes. Are
the TDRs realty, subject to the real prop-
erty tax? Or are they personalty subject to
the personal property tax? How are the
TDRs valued, particularly if an active
market does not exist?

TDRs and farmland protection

As reported in the Brookings Report
referenced, supra, the vast majority of
TDR programs seek, at least in theory, to
protect farmland. Further, 27 of the 53
programs that include farmland protec-
tion as a goal are located in the Mid-
Atlantic (New York, New Jersey, Pennsyl-
vania and Maryland).® The Montgomery
County, Maryland TDR program, which
seeks to protect farmland, accounts for
almost half of the acres preserved in TDR
programs.

No one has investigated whether these
programs actually promote and aid farm
production. Anecdotal evidence suggests
the opposite in Montgomery County,
Maryland, where wealthy hobby farmers
and country estate owners find refuge.

When we measure TDR programs
against the standards for successful farm-
land protection programs, TDR programs
fail. A successful farmland protection
policy must “...acknowledge that a farm is
more than land. A program that focuses
on land, but overlooks the management
part of the farm is bound to fail. It may
keep land from being developed but will
not retain economical, viable, open land
with the opportunities and incentives that
make land a farm. Open, unattended land,

with no economic return, will not long
resist development nor should it.””

Significant factors contributing to a farm
operator’s decision to retain farmland in-
clude farm operation profitability, farm
operator age, farm operator plans for the
land at his retirement."” TDR programs fail
to address any of these issues.

The availability of land does not by itself
ensure the continuation of farming." Pro-
grams that enact substantial measures to
protect not just land, but agricultural op-
erations themselves, represent a step
forward.” “Whatever the level of sophis-
tication, however, these programs share
a common denominator: they treat the
protection of agricultural land, even the
protection of agriculture itself, as a land
use issue.”*® This focus is far too narrow.™
Land is but one input in the agricultural
production process.”® Farm production
needs other resources, such as water, in
order to be successful.!® Furthermore, in
many critical agricultural areas like the
Midwest, the land supply does not appear
to be threatened.”

Programs to set aside land for agricul-
tural production fail to maintain viable
commercial farmland operations.” Until
land protection policies and commercial
farmland viability policies are consciously
linked, state and local farmland policies
will more likely protect open spaces than
the economic vitality of the working rural
landscape.”

Ironically, TDR programs have been
primarily effective in urban areas.*® The
author hypothesizes that the relatively
small number of sending parcels and re-
ceiving parcels reduces the complexity,
hence increasing success.

TDR programs suffer from a common
malady afflicting programs that attempt
to protect farm and other working lands.
Merely prohibiting development on work-
ing lands fails to increase profitability or
otherwise enhance the economic activity
which communities, at least rhetorically,
seek to protect.

A survey of county agricultural depart-
ments in Washington State revealed that
most planning departments felt that the
significant factors contributing to a farm
operator’s decision to retain farmland
were farm operation profitability, farm
operator age, and farm operator plans for
the land at his retirement.? TDR programs
fail to address any of these issues.

Libby asserts that a successful farm-
land protection policy must “...acknowl-
edge that a farm is more than land. A
program that focuses on land, but over-
looks the management part of the farm is
bound to fail. It may keep land from being

Cont.on p. 6
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TDRs/ cont. from page 5

developed but will not retain economical,
viable, open land with the opportunities
and incentives that make land a farm.
Open, unattended land, with no economic
return, will not long resist development
nor should it.”#

The availability of land does not by itself
ensure the continuation of farming.” Pro-
grams that enact substantial measures to
protect not just land, but agricultural op-
erations themselves, represent a step
forward.** “Whatever the level of sophis-
tication, however, these programs share
a common denominator: they treat the
protection of agricultural land, even the
protection of agriculture itself, as a land
use issue.”” This focus is far too narrow.*
Land is but one input in the agricultural
production process.” Farm production
needs other resources, such as water, in
order to be successful.®® Furthermore,
many critical agricultural areas like the
Midwest, the land supply does not appear
to be threatened.”

Programs to set aside land for agricul-
tural production fail to maintain viable
commercial farmland operations.*® Until
land protection policies and commercial
farmland viability policies are consciously
linked, state and local farmland policies
will more likely protect open spaces than
the economic vitality of the working rural
landscape.”

Conclusions

The theoretical beauty of TDR programs
lures many to the tool. However, the com-
plexity makes implementation difficulty.

Prior to instituting a program, local gov-
ernments must undertake an enormous
amount of comprehensive land use plan-
ning. The pursuit of a TDR program may,
however, yield unexpected and positive
results. After struggling to find adequate
politically acceptable areas to serve as
receiving zones and grappling with the
difficulty of creating markets for develop-
ment rights, communities may well de-
cide to simply pursue good land use plan-
ning.

TDR programs suffer from a common
malady afflicting programs that attempt
to protect farm and other working lands.
Merely prohibiting development on work-
ing lands fails to increase profitability or
otherwise enhance the economic activity
that communities, at least rhetorically,
seek to protect.

To protect farmland and promote the
industry of agriculture, however, much
more than good land use planning is re-
quired. Although a significant step for-
ward, land use planning must be linked to
holistic approaches that improve farm
profitability.

Goldilocks and the Three Bears
For communities that attempt to draft
TDR ordinances, the fable of Goldilocks

and Three Bears proves instructive. Just
as Goldilocks sought the porridge, chair,
and bed that were “just right”, little or no
margin of error exists when localities de-
cide how many development rights to
issue to landowners in the sending area
and when crafting the incentives for land-
owners in receiving areas to purchase
development rights.

If too many development rights are
created or if the incentives in the receiving
areas are insufficient, the price of the
development rights will be too low. The
local government risks successful takings
lawsuits from landowners in the sending
areas, and will not achieve increased den-
sities in the receiving areas.

If not enough development rights are
distributed or if the incentives in receiving
areas are too great, the price of develop-
ment rights will be very high. Again, the
local government risks successful takings
lawsuits from landowners in the sending
areas, and will not achieve increased den-
sities in the receiving areas.

The number of development rights and
the incentives for both sides must be “just
right”. Unlike Goldilocks, most localities
cannot sample several different ordinances
until the right mixis found. ATDR bank may
be created to make a market in develop-
ment rights, however, tax revenues will
have to be expended in this effort, which
may not be politically palatable.

Local governments may well find that
assuming the role of Adam Smith’s “magic
hand” in the market proves so difficult that
creation of a TDR program would not be
worthwhile. Certainly, attorneys and con-
sultants will reap the greatest benefits
from TDR programs than any other group
as these groups attempt to “fine tune” this
tool.

! Legal literature debates whether these
paper rights represent “just compensa-
tion” for the reduction in value resulting
from the downzoning or should be in-
cluded in the calculus in determining
whether a “taking” exists. This debate lies
beyond the scope of this article.

2 This assumption fails to hold true if a
TDR bank is created. In addition, TDR
programs prove costly to administer, and
tax money will pay for the administration.
Finally, note that developers do not ulti-
mately pay for the development rights.
The cost is merely added to the price of
new homes built in the receiving area.
Developers will not purchase develop-
ment rights if the purchase will reduce
profits. Developers are likely to increase
profits under PDR programs (or the devel-
opers will not purchase development
rights).

* The author is not advocating the use of
a TDR program or a downzoning by use of
this example. In fact, as this article sets out
in later sections, farmland protection is

not likely to be a good goal for a local TDR
program. Fairness issues relating to
downzoning abound. See, e.g., Richardson,
Jr., Jesse J., Downzoning Fairness and Farm-
land Protection, 197. of Land Use & Envtl. L.
59 (2003).

* Fulton, William, Jan Mazurek, Rick
Pruetz, and Chris Williamson, TDRs and
Other Market-Based Land Mechanisms: How
They Work and Their Role in Shaping Metro-
politan Growth, The Brookings Institution
Center on Urban and Metropolitan Policy,
46 pp. (June 2004).

5 Id.

¢ Kopits, Elizabeth, Virginia McConnell,
and Margaret Walls, Making Markets for
Development Rights Work, Discussion Pa-
per 05-45, Resources for the Future, 27 pp.
(October 2005).

7 American Farmland Trust (AFT), Trans-
fer of Development Rights, Fact Sheet, 4 pp.
(2001).

8 Fulton, et al., supra, note 4.

° Libby, Lawrence W., Farmland Protec-
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Catfish/Cont. from p. 1
products not “substantially transformed
by processing in Louisiana.” Id. at 748 n.7.

Piazza brought suit in the United States
District Court for the Eastern District of
Louisiana seeking injunctions against the
Commissioner to prevent his enforcing
the Catfish Statute and the Cajun Statute
against the company, arguing that 21
U.S.C. § 343(t) preempted the Louisiana
Catfish Statute and that the Statute was
unconstitutional in part because it vio-
lated the Commerce Clause. See id. at 747.
Later Piazza amended its complaint to
assert that the Cajun Statute violated the
company’s First Amendment rights. See
id. at 747-48. The district court granted
partial summary judgment in favor of
Piazza, holding that the Cajun Statute vio-
lated Piazza’s First Amendment rights
and denied the Commissioner’s motion
for a new trial by holding that the “Catfish
Statute was preempted and ... in the alter-
native that it violated the dormant Com-
merce Clause by discriminating against for-
eign commerce.” Id. at 748. The Commis-
sioner appealed. See id.

The Fifth Circuit first looked at the Cat-
fish Statute and circumvented the
Commissioner’s argument that the law
did not violate interstate commerce by
holding instead that the Catfish Statute
discriminated against foreign commerce
as it treated “domestic catfish differently
from foreign catfish to the benefit of the
former and the detriment of the latter.” Id.
at 750. Furthermore, the Fifth Circuit dis-
missed Commissioner Odom’s argument
that Congress had condoned Louisiana’s
legislation because none of the relevant
federal statutes expressly allowed Louisi-
ana to enact legislation that would other-
wise violate the Commerce Clause. See id.
at 751. Therefore, because the law facially
discriminated against foreign commerce,
the court presumed the Catfish Statute to
be invalid. See id. The Commissioner was
unable to rebut this strong presumption
by showing that the Catfish Statute
“serve[d] a legitimate local purpose that
[could not] be adequately serviced by
reasonable nondiscriminatory alterna-
tives.” Id.

The Fifth Circuit then turned to the Cajun
Statute and affirmed the district court’s
ruling that the Cajun Statute violated
Piazza’s First Amendment right to use the
trade names “Cajun Boy” and “Cajun
Delight” but held the statute invalid only
as applied to Piazza. See id. at 752-53. Ap-
plying the Central Hudson test, a test estab-
lished by the Supreme Court to determine
whether government regulation of com-
mercial speech is impermissible, the Fifth
Circuit held the Cajun Statute failed the
test: first because the trade names Piazza
used were not inherently misleading since
Piazza mainly sold its products to whole-

salers and those products bore labels with
their country of origin, and second, be-
cause the Cajun Statute was broader than
necessary to serve the interest it was

created to serve, which was protection of
Louisianans. See id.

— Emilie H. Liebovitch, National

AgLaw Center Graduate Assistant,

Fayetteville, AR

Poultry contract does not violate PSA and

is not fraudulent

In Adkins v. Cagle Foods, |V, LLC, 411 F.3d
1320 (2005), the United States Court of
Appeal for the Eleventh Circuit upheld a
grant of summary judgment in favor of
Cagle Foods, JV (processor) by holding
that the chicken growers failed to estab-
lish a violation of the Packers & Stock-
yards Act (PSA), failed to identify a false
representation necessary for a state fraud
claim, and that the fraud claim was barred
by the Georgia four-year statute of limita-
tions.

Growers under contract with processor
since the early 1990’s alleged the proces-
sor violated the PSA, the Agricultural Fair
Practices Act (AFPA), and state law claims
relating to fraud, the Georgia RICO stat-
ute, fraudulent inducement and promis-
sory estoppel. Id. at 1321-23. First, in order
for the growers to proceed with their PSA
claim, the court stated they would need to
show a discriminatory or deceptive prac-
tice that subjected them to an unreason-
able prejudice or disadvantage that ad-
versely effects competition or is likely to
have such an adverse effect. See Id. at
1324. The court granted summary judg-
ment on this PSA issue because the grow-
ers were not able to establish that they
received a substantial number of inferior
birds, that the processor provided them
insufficient or inferior feed, that the pro-
cessor engaged in any illegal weighing
practices, or that the arbitration provi-
sions contained within the new production
contracts were inherently unfair. Id. at
1324-25. Similarly, the court dismissed the
claim under the AFPA because the grow-
ers were unable to point to an occurrence
where the processor discriminated
against them for the growers’ involve-
ment with the growers’ association or
establish that their involvement lead to a
systematic decrease in the quality of the
birds or feed that they received. Id. at 1326-
27.

Finally, the growers” AFPA and state
law claims were dismissed on procedural
grounds. See Id. at 1325-27. The AFPA
claim, which arose three years before the
filing of the lawsuit, was barred by its
corresponding two-year statute of limita-
tions, while the state law fraud claims,
arising from alleged representations that
occurred eight years before the suit be-
gan, were barred by a three-year statute

of limitations. Id. at 1327. In addition to the
statute of limitations restrictions, the state
law fraud claims were not actionable be-
cause the growers could not establish
false representations on the part of the
processor relating to the intentional
misweighing of birds or guaranteeing fu-
ture returns with pro forma financial state-
ments. Id. at 1325. Since the growers could
not establish these necessary elements
of fraud for the RICO, fraudulent induce-
ment, and promissory estoppel claims,
these causes of action were dismissed. Id.
at 1325-26. Also, the growers were prohib-
ited from continuing with their cause of
action for breach of contract because they
could not identify any contract provisions
that were violated by the processor. Id. at
1327. As a result, the Eleventh Circuit
upheld summary judgment on the PSA,
the AFPA, and the state law claims. Id.
—Eric Pendergrass
National AgLaw Center Graduate Assistant,
Fayetteville, AR

Failure to exhaust/Cont. from page 3
irreparable harm, if further administra-
tive procedures would be futile, or if the
issues to be decided are primarily legal
rather than factual and therefore not suit-
able for administrative resolution and are
more properly resolved by the courts. Id.
at 1000. The Insurance Providers claimed
that the futility and legal issue exceptions
applied. Id.

The court concluded that the Insurance
Providers did not demonstrate that their
administrative remedies within the agency
would be futile because the Board has
jurisdiction over the dispute and the power
to award monetary relief. Id. at 1000-01.
Furthermore, even though some of the
issues involved were legal, the court con-
cluded that the legal issues exception is
extremely narrow and should only be in-
voked if the issues involved are ones in
which the agency has no expertise or
which call for factual determinations. Id. at
1001(citing Jewel Companies, Inc. v. Fed. Trade
Comm’n, 432 F.2d 1155, 1159 (7th Cir.1970)).

—Jeffrey A. Peterson, National AgLaw
Center Graduate Assistant, Fayetteville, AR
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2006 Conference Handbook on CD-RO

Didn’t attend the conference in Savannah but still want a copy of the papers? Get the entire written handbook plus
the 1998-2006 past issues of the Agricultural Law Update on CD. The files are in searchable PDF with a table of contents
that is linked to the beginning of each paper. Order for $45.00 postpaid from AALA, P.O. Box 2025, Eugene, OR 97402
or e-mail RobertA@aglaw-assn.org Copies of the printed version are also available for $90.00. Both items can also be
ordered using PayPal or credit card using the 2006 conference registration form on the AALA web site.

Help Decide Whether to Change the AALA Logo

Don’t forget to log on to the AALA web site and vote for your favorite new or old AALA logo. The three finalists logos
are now presented to the current AALA members for voting on the AALA website (www.aglaw-assn.org) in the
“members Login” portion of the web site. Each logo has a vote button for you to select. Please choose one logo as
your preference and click on the “submit” button at the bottom of the page. Each vote will be “tagged” with your ID
to prevent duplicate voting. Please vote by December 31, 2006. The votes will be automatically tallied by the web site
and will be reported to the AALA board at the January 10, 2007 board meeting, at which time the board will further
discuss the issue of the AALA logo. If you do not have your username and password, send me an e-mail. If you do
not have access to the AALA web site, photocopy page 2 of the October Update, circle your choice and mail (P.O. Box
2025, Eugene, OR 97402) or fax (541-302-1958) your vote to me.

Robert P. Achenbach, Jr,
AALA Executive Director

RobertA @aglaw-assn.org
Ph 541-485-1090 Fax 541-302-1958
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