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Tax questions surrounding deferred

payment contracts

On October 4, 1996, the IRS officially issued a previously written Technical Advice
Memorandum in a case involving a potato farm. Tech. Adv. Mem. 96-40-003. The
advisory opinion concluded that the potato farmers should have reported the entire
income from the sale of potatoes in their income for purposes of the alternative
minimum tax in the year of sale rather than the year when cash payments were
received, even though a portion of the proceeds was paid in a later tax year. Under
agreements entered into between the potato farmers and potato buyers, the farmers
received as much as seventy-five percent of the proceeds following delivery and
inspection in the fall, with the balance payable on or hefore January 15 of the next
calendar year.

The IRS Technical Advice Memorandum was dated December 31, 1995, and
generally had been available on electronic research services used by tax lawyers and
accountants for most of the year. Federal tax law expressly provides that technical
advice memoranda may not be used or cited as precedent. In fact, such advisory
opinions are not even binding on IRS auditors or appeals officers. Thus, the official
release did not change the non-binding nature of the memorandum.

Inlate October, 8 U.S. district court judge in Iowa issued a ruling in a case involving
a hog farming operation that specifically addressed the issue of whether the farmers
were required to include proceeds from agricultural deferred payment contracts as
alternative minimum taxable income in the tax year such contracts were signed.
Coohey v. U.S., No. C85-163 (N.D. Iowa, Cedar Rapids Division, Cect. 21, 19986).

The court found that section 56 of the Internal Revenue Code requires cash-basis
taxpayers to include the total sales price in income for purposes of the alternative
minimum tax in the year such contract is entered into, even though receipt of the
proceeds is deferred to a later year.

In the Towa case, the farmers sold hogs for $915,967 in 1990 under deferred
payment contracts, for actual payment in January 1991. While the farmers included
the sales proceeds in income for regular tax purposes in calendar year 1991, the IRS
successfully argued that the proceeds should have been included in income for
purposes of the alternative minimum tax in calendar year 1990.

The Tax Reform Act of 1986 substantially restructured and expanded the alterna-
tive minimum tax concept. Prior to 1986, the use of the installment method of
accounting was not treated as a tax preference item for purposes of the alternative
minimum tax.

The number of taxpayers potentially subject to the alternative minimum tax was
changed by the Revenue Reconciliation Act of 1993. That law increased the alterna-
tive minimum tax rate from twenty-four percent to a two-tiered system with twenty-
six and twenty-eight percent rates. That tax rate increase is one reason more
taxpayers potentially are affected by the alternative tax treatment. Congress’ Joint
Committee on Taxation estimates that 600,000 taxpayers currently are subject to the
alternative minimum tax. But since the alternative minimum tax calculationsare not
indexed to inflation, the Joint Committee on Taxation projects that 6.2 million
taxpayers will be affected by this tax by the year 2006.

The alternative minimum tax is calculated using IRS Form 6251. Income from
“installment sales” is one of the adjustments or preferences to a taxpayer's regular
income listed on the form and addressed in the accompanying instructions. If a
taxpayer does not report any regular income from an installment sale in the current
tax year, the IRS argument accepted by the Iowa federal court means the taxpayer
should nevertheless report the full amount of the sale in the alternative minimum tax
income calculation.

Whether or not farmer-taxpayers owe more tax if the IRS argument is upheld
depends on several factors. First, there are a number of adjustment and preference
items that can result in income for purposes of alternative minimum tax (e.g.,
charitable contributions, incentive stock options, passive losses, net operating loss
deduction, etc.). The more items of adjustment or preference a particular taxpayer

Continued on page 2
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has, the more likely he or she will owe
extra tax. However, most individual tax-
payers filing a joint return are entitled to
a$45,000 exemption deduction from their
alternative minimum tax income before
calculating the tax. The exemption de-
duction will eliminate tax consequences
for some taxpayers. Once a taxpayer
finishes the alternative minimum tax cal-
culations, the result is compared to the
taxpayer’s regular tax liability to deter-
mine if more tax is owed. The taxpayer
pays the higher amount.

It is expected that the farmers in the
Iowa case will appeal the district court
judge’s decisien to the U.S. Court of Ap-
peals for the Eighth Circuit.

It should be noted that as recently as
July 22, 2996, the publication Tax Notes
Today reported that the IRS conceded the
issue involving alternative minimum tax
on deferred crop sales in favor of the
taxpayer in two U.S. Tax Court cases
involving peanut farmers.

Many tax professional argue that the
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IRS position accepted by the Iowa federal
court is contrary to other portions of the
federal tax law and the legislative history
surrounding adoption of the Tax Reform
Act of 1986. Some tax professionals also
have tried to draw a distinction between
deferred payment contracts and install-
ment sale contracts.

Legislation to clarify the law was intro-
duced during the just-completed session
of Congress. The release of the [owa deci-
sion almost certainly will result in re-
newed legislative attention once Congress
reconvenes in January 1997.

—David C. Barrett, Jr., National
Grain and Feed Association,
Washington, D.C.

Federal Register

in brief

The following is a selection of items that
were published in the Federal Register
from October 16 through November 13,
1996,

1. Natural Resources Conservation Ser-
vice; notice of proposed change to the
Natural Resources Conservation Service's
National Handbook of Conservation Prac-
tices. 61 Fed. Reg. 54152,

2. PSA; Clear title protection of pur-
chasers of farm products; interim rule;
effective date 10/22/96; comments due 12/
23/96. 61 Fed. Reg. 54727.

3. FCA; adjusting civil money penalties
for inflation; final rule: effective date 10/
23/96. 61 Fed. Reg. 54728. Also Farm
Credit System Insurance Corporation; 61
Fed. Reg. 55079.

5. CCC; Disaster Reserve Assistance
Program;notice “announcing availability
of assistance under DRAP to relieve the
distress of livestock producers whose pro-
duction of livestock feed has been ad-
versely affected by nature/disasters.” 61
Fed. Reg. 55783.

6. FCIC; Ineligibility for programs un-
der the Federal Crop Insurance Act; pro-
posed rule; effective date 12/30/96. 61
Fed. Reg. 56151,

7. USDA; Export reporting for meat
and meat products; proposed rule; effec-
tive date 1/13/97. 61 Fed. Reg. 58343.

——Linda Grim McCormick, Alvin, TX
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Conference Calendar

1997 Agricultural Law Section Seminar

February 14, 1997, Minnesota Landscape Arboretum Chanhassen
Sponsored by: Minnesota State Bar Association Continuing Legal Education.
For more information, call 800-759-8840 or 612-227-8266.
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425-440 (1996).

International trade
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—Compromising Free Trade?,30J. World
Trade 191-210 (1996).

Franck, European Trade Restrictions
on the Importation of Polish Fruit, 5 San
Fransciso L. Rev. 1-16 (1995).

Land reform

Mulimbwa, Rural Land Tenure in Zam-
bia and Agricultural Development, 8
Lesotho L.J. 113-142 (1993).

Land use regulation
Land use planning and
farmland preservation
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Comment, New Jersey’s Farmland As-
sessment: Welfare to New Jersey’s Landed
Gentry or Beneficial Open Space Pro-
gram?15 Temp. Envtl. L. & Tech. J. 83-
100 (1996).

Livestock and packers &
stockyards

Legislative Note, Pork, Pollution, and
Pig Farming: the Truth About Corporate
Hog Production in Kansas,5Kan. J L. &
Pol'y 219 (1996).

Patents, trademarks & trade
secrets

Note, Patenis Claiming Genetically
Engineered Inventions: a Few Thoughts
on Obtaining Broad Praperty Rights, 30
New Eng. L. Rev. 1019-1071 {1996).

Pesticides

Casenote, Does FIFRA Label State
Claims for Inadequate Warning “Pre-
empted?”  Welchert v. American
Cyanamid, Inc., 7 Vill. Envtl. L. J. 313-
338 (1996).

Curry, Antonucci, & Portuguese, Fed-
eral Preemption of Pesticide Labeling
Claims, 10 St. John's J. Legal Comment.
325-341 (1995).

Trade regulation/antitrust

Azelius & Remnelid, The Swedish Com-
petition Rules for the Agricultural Secior,
17 Eur. Competition L. Rev. 318-322
(1996).

Uniform Commercial Code
Article Seven
Kershen, Article 7: Documents of Title
—1995 Developments, 51 Bus, Law, 1433-
14490 (1996).

Water rights: agriculturally
related

Comment, Permitting a Natural Flow
In a Prior Appropriation System [Dekay
v. United States Fish and Wildlife Ser-
vice, 524 N.W.2d 855, S.D. 1994, reh’g
denied, 1995], 1 Greater N. Cent. Nat.
Resources J. 159-186 (1996).

Looney, Diffused Surface Water in Ar-
kansas: Isis Time for a New Rule?, 18 U.
Ark. Little Rock L.J. 393-416 (1996).
Foracopyofany article, please contact the
Law School Library nearest your office.

—Drew L. Kershen, Univ. of Oklghoma,
Norman, OK
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Minnesota’s anti-corporate farm statute: the legislature’s recent
attempt to empower livestock farmers*

By Richard F. Prim

* This article is an abbreviated version of
the article that appeared in the Spring
1995 Hamline Law Review Symposium
on Agricultural Law.

The industrialization of agriculture and
the trend towards large-scale, vertically
integrated livestock operations are con-
troversial subjectsin Minnesota.! Changes
in the livestock industry are pushing farm-
ers to remain competitive by either in-
creasing the size of their operations or by
forming linkages with large corporate
agribusinesses through production con-
tracts. Farmers are concerned about this
trend for several well-justified reasons
including the environmental risks posed
by large livestock operations and the loss
"of management independence caused by
contracting. The largest cause for con-
cern, however, is the fear of market fore-
closure.? Small livestock producers fear
they will be squeezed out through the loss
of their traditional marketseither by large
operations filling the meat packer’s de-
mand or by the packers themselves con-
tracting with producers for their supply
requirements.’ At the center of the debate
over the industrialization of livestock pro-
duction is Minnesota’s anti-corporate farm
statute,* which has as its stated purpose
the preservation of the family farm.* The
1994 Minnesota state legislature added
to this debate through its controversial
amendment to the statute to allow poten-
tially larger livestock operations.®

Minnesota’s anti-corporate farm
statute

Several organizational advantages en-
joved by corporations are fueling the in-
dustrialization of livestock production.’
The most important of these advantages,
from a competition standpoint, is the
corporation’s ability to raise capital. This
advantage is important because capital is
one of the primary limits on the size of
farming operations. The corporation’s
ability to raise capital allows it to in-
crease the size of farm operations beyond
that obtainable by individual farmers,
which in turn, gives it competitive advan-
tages through economies of scale.® Be-
cause of these advantages, Minnesata’s

Richard F. Prim is a Legal Analyst at the
Minnesota Department of Agriculture. He
received his J.D. from Hamline Univer-
sity and is licensed in the state of Minne-
sota.

Anti-Corporate Farm Statute attempts to
accomplish its purpose of saving the fam-
ily farm by restricting the corporation
from entering agriculture and competing
with the family farm. The statute does so
intwoways. It prevents corporations from
owning agricultural land and from “en-
gaging in farming.”™

Although the corporate form is re-
stricted, it is not fully prevented. The
statute exempts two types of corporations
from the general prohibition.' These two
types of exempted corporations include
“family farm corporations”! and “autho-
rized farm corporations.” Both catego-
ries of exempted corporations signify the
legislature's intent to allow farmers to
enjoy some of the advantages of the corpo-
rate form while retaining two specific
legislative goals.

The first goal is to limit the size of
farms, The statute attempts to regulate
farm size by controlling the amount of
available capital through limits on the
number of shareholders. In the family
farm context, the limit is that the major-
ity of shareholders must be related within
the third degree of kindred. 1n the autho-
rized farm, the primary limit is a flat five-
shareholder limitation.

The second goal is to prevent a few
large corporate agribusinesses from mov-
ing into Minnesota and dominating the
livestock industry. This goal is again
addressed by the shareholder limitations
because many of the large agribusinesses
are organized as publicly-owned corpora-
tions with many shareholders.

The statute has succeeded in achieving
these two goals. However, the statute has
not been nearly as successful in achieving
its larger purpose of saving the family
farm. In fact, the overall effect of the
legislation may harm small farmers by
causing them to lose economic opportuni-
ties to other states and by hindering their
chances of success by limiting their finan-
cial tools." The reason for the failure of
Minnesota's anti-corporate farm legisla-
tion is that the state can only regulate by
statute what happens withinits borders '
Furthermore, prior to the statute’s recent
amendment, it did nothing to help Minne-
sota farmers compete with those entities
located elsewhere.

Changes affecting the livestock
industry

The first change is in the way livestock
production is viewed from a business per-
spective. Livestock is no longer perceived
merely as a “mortgage-lifter” or side busi-

ness to row crop farming.’® It is now its
own business, with much of production
being carried out on specialized livestock-
only operations. In addition, the industry
is also currently responding to perceived
consumer demand for a uniform low-fat
product.'” For producers to respond to
this demand, they need to deliver large
numbers of genetically similar animals.
This means they need larger, capital in-
tensive operations and access toimproved
breeding genetics.' However, many farm-
ers do not have the capital required to
expand, and producers are often required
to enter into a production contract with
large agribusiness companies to gain ac-
cess to the improved genetics.'” Other
technological advances that require sig-
nificant capital investment include “high
health strategies including all-in, ail-out
and multiple site production and nutri-
tional improvements such as split sex
feeding.”™ However the most significant
factor of change is the intense competi-
tion over market share that is occurring
nationwide.

Although nine other states have ex-
plicit anti-corporate farming statutes.”
there is an intense nationwide competi-
tion for the livestock industry.” States,
with or without corporate restrictions,
are in direct competition with one an-
other over market share * Minnesotaand
the other states that place restrictions on
agricultural production place their states
at a competitive disadvantage in the war
over market share.? Furthermore, be-
cause of the static nature of domestic
consurnption of pork, one state’s gain is
another’s loss.®

The national leader in the swine indus-
try is [owa, with an annual swine inven-
tory of 14.6 million.”® While Iowa’s posi-
tion seems secure, many other states have
attempted to significantly increase their
swine numbers by either loosening corpo-
rate restrictions or by attracting large
operations to their state.?” By far the most
successful of these states has been North
Carolina, which has no restrictions on
corporate farming and has openly wel-
comed corporate livestock production.®
As a result, North Carolina in 1993 be-
came the third-largest hog producer by
moving ahead of Minnesota and Ne-
braska.? It currently ranks second.*
North Carolina has increased its market
share by ninety-four percent since 1990,
and 300% over the past twenty vears.®!
Between 1986 and 1992 alone it gained
over 2.1 million hogs, growing from 2.4
million to 4.5 million, making it by far the

Ny
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fastest growing hog-producing state.*
North Carolina has been so successful
hat many states are using it as a model in
an attempt to grow rapidly in the indus-
try.®
Minnesota as an agricultural region
has many advantages in livestock pro-
duction.’® Even so, the state recently
dropped to fourth in hog production and is
threatened with dropping to fifth."
“Minnesota’s share of the national pork
market has stagnated over the past sev-
eral years. The number of hog producers
in Minnesota has plummeted from 30,000
in 1980 to 15,000 in 1990.7% Minnesata’s
1994 swine inventory is 4.6 million, down
two percent since 1990.°" Minnesota’s
breeding stock numbers as a livestock
market share indicator are even more
ominous. A comparison of Minnesota and
North Carolina breeding stock figures
shows a drastically different picture in
terms of where hogs are likely tobe grown
in the future. Between 1983 and 1993
Minnesota’s sow inventory dropped five
percent, while North Caralina’s increased
103 percent over the same time period.®
Minnesota farmers have good reason to
be concerned by the shifting of the na-
tional hog market share because with
market share goes the packing industry.
However, Minnesota policy makers should
Leep in mind the disadvantages to such
aggressive expansion. While the number
of hogs in the state of North Carelina
nearly doubled between 1986 and 1992,
its number of pork producers fell by nearly
the same ratio.” Unfortunately, North
Carolina is also now starting to show the
effects in terms of environmental gual-
ity."" The policy challenge facing Minne-
sota is how to compete with states like
North Carolina without suffering the same
negative ramifications. This problem will
be solved or exacerbated by the livestock
production structure Minnesota endorses.
The choice has already been made.** How-
ever, before examining that production
structure choice, a better understanding
can be obtained by first reviewing the
structure options that were available to
the state.

Competing visions in agriculture:
an examination of the available
pelicy options in selecting
Minnesota’s livestock production
structure

The decline of independent production
Independent production is widely re-
garded as the most socially and environ-
mentally sound method of agricultural
oroduction.*? Socially, a network of small
independent farmers provides the base
for the duplication of services needed to
serve the state’s small rural communi-
ties.* Such a system provides the popula-

tion and tax base needed to support
schools, hospitals, churches and main
street businesses.* Environmentally,
long-term familial ownership provides a
connection with the land that is difficult
to explain to a primarily urban popula-
tion. Itis this emotional connection to the
land, along with a rational maximization
on the part of the farmer as businessman,
that deters small independent family
farmers from exploiting the land, their
primary asset.'

The emotional and economic connec-
tions to the land define the concept of
stewardship.*® Historically, small inde-
pendent farmers have been considered
the best stewards of the land.” Unfortu-
nately, at both the state and national
level, this system is failing.*® In Minne-
sota there has been a “tremendous exo-
dus” of young people, from rural parts of
the state to the Twin Cities because they
do not view farming as a viable occupa-
tion. *? There is not a single county in the
state where the majority of the people live
on the farm.% In fact, state-wide only five
percent of the population lives on a farm.%!
Other states are not doing any better.
Nationally, farmers and those living on
farms, make up only three percent of the
population.® In fact, the number of farm-
ers recently fell to its lowest point since
the Civil War.*®

These changes in demographics are a
partofa fifty-year trend **“Rapidlychang-
ing market conditions, devastating rates
of rural depapulation, and heightened
concern with the environmental impact
of agriculture have made the farming
systems of ten years ago unprofitable.
Farmers that want to stay in business
and make farming an option for their
children, mustrespond to these changes.”*
Also, the changes in the industry are
hitting small independent farmers the
hardest, thereby driving the change to
larger operations.®

Livestock production isnot exempt from
the changes occurring in farming in gen-
eral. It is increasingly difficult for inde-
pendent farmers to survive by producing
livestock using traditional farming prac-
tices.”” While Minnesota has lost twenty
percent of its farms in the last ten years,™
the livestock industry has lost thirty-five
percent of its gperations since 1980.% In
Minnesota, the average sizebreeding herd
is between 100 and 125 sows.® Some
farmers are trying to follow the advice of
agricultural extension agents to expand
to 600-sow operations simply to remain
competitive.” However, such expansion
requires capital, and under the prior cor-
porate farm law, most independent farm-
ers, or even farm families, could not raise
the kind of capital required for such ex-
pansions.

“Super producers”

The structure of hog production is shift-
ing toward larger farms.?? While small
independent farmers have been gradu-
ally increasing their size, a new breed of
“super producers”™ has emerged. Such
super producers include National Farms
of Nebraska and Colorado, Tysen Foods
in Arkansas, and Murphy Farms and
Carroll Foods in North Carolina.®® To-
gether these four firms market approxi-
mately four million head annually." Su-
per producers also represent the fastest
growing segment of the U.S. swine indus-
try.% Minnesota would benefit from su-
per producers because they would bring
investment to depressed parts of the state
and their production would help preserve
the packingindustry for independent pro-
ducers.*

Critics point out however, that the pur-
chasing trend associated with the large
operations indicates they are not as so-
cially beneficial because they are less
likely to support their local communi-
ties.® Critics also argue that much of the
larger farms’ proffered efficiency is the
result of lax state environmental regula-
tions.®® What was once jokingly termed
the “smell of money” by earlier genera-
tions is now a serious environmental con-
sideration.™ Furthermore, in terms of
impacts on ground and surface water, the
long term effects of large manure lagoons
is still in question even though Minnesota
is one of the strictest states in the nation
when it comes to the environmental regn-
lation of agriculture.™ Finally, a policy
choice of attracting these operations to
Minnesota could be devastating to the
state’s small producers. “Given the static
or slowly expanding demand for pork,
...each expansion in output of 1 million
hogs by the super-producers will lead to
the exit of 2,000 less efficient operations
of the 30-35 sow size.””? Because of the
potential environmental effects and the
potential loss of farmers, a policy choice
encouraging a horizontally expanding
production structure consisting solely of
super praducers would be a mistake for
Minnesota. The question, then, is whether
vertical integration would be any better.

Contract production
Vertical integration accemplished
through contract productionis also threat-
ening Minnesota’s independent livestock
producers.”™ Vertica! integration occurs
when “a company involved in one phase of
a business absorbs or joins a company
involved in another phase in order to
guarantee a supplier or a customer.”™
Through contracting, the processors are
not looking to move into farming as such;
instead they simply want to control pro-
duction so that they can guarantee their
Continued on page 6
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supply and the price at which they buy.
Commentators have captured this atti-
tude in the phrase “why own the farm
when you can own the farmer?”™ The
poultry industry is commonly used as an
example of a vertically integrated indus-
try because nearly ninety percent of all
poultry production is done under con-
tract™ with only roughly a hundred pro-
cessors.”” Through contract production,
several benefits accrue to the farmers as
well. First, the farmer is given a guaran-
teed price.”™ Second, because much of the
decision making is done by the processor,
the producer's management input is re-
duced.™ Finally, because of the reduced
decision making and because of greater
access to financing, contract feeding is
often promoted as way for young farmers
to enter the industry ®

Contract production is currently ex-
panding into hog production.® There are
serious disadvantages to this system of
production. First, through such contracts,
the processors close off the market to
independent growers. Second, with so few
processors, there is diminished competi-
tion, and farmers have little or no bar-
gaining strength. Third, critics charge
that the loss of control under the contract
system makes farmers little more than
hired labor, working as serfs on theirown
land.® Finally, the contract itself is also
usually written to the disadvantage of the
farmer.®

Production contracts normally require
the farmer to build and finance the build-
ings.® The processor then provides the
farmer with the animals, supplies, speci-
fied feed rations, and veterinary services.®
The farmer is paid a flat rate per animal
plus premiums based on the animal’s per-
formance.* Under this system, the farmer
does not control his own economic viabil-
ity because he does not control most of the
productivity factors, such as the quality
of the animals when delivered or the qual-
ity of the feed.* Ultimately, the farmer
earns approximately $6 an hour.*® Fur-
thermore, the farmer must finance the
expensive structures built to the
corporation’s specifications; and thelength
of the average contract is not long encugh
to fully amortize the cost of the build-
ings.* Moreover, when the farmeris close
to paying off his buildings the processor
oftentirmnes will require him to make sub-
stantial improvements. Farmers are
forced tomake the improvements because,
ifthe changes are not made, the processor
will cancel the contract.® Several poultry
producers have had their contracts can-
celed after complaining, somany are afraid
to speak out.™ Additionally, several law-
suits have been filed alleging corporate
assignment of false weights to animals
and illegal cancellation of producer con-
tracts.™

Because of the potential this system
has for closing the market toindependent

producers, and because of the serious
disadvantages that stem from the un-
equal bargaining strength, Minnesota
farmers have cause for concern about this
type of production system taking over the
swine industry. However, without change
in Minnesota’'s corporate farm law en-
abling farmers to compete against such a
trend, more and more farmers will be
forced to enter into such contracts simply
to survive.®

Cooperative production and value-
added processing

A cooperative is a business entity based
upon democratic ownership and control. %
Because most agricultural cooperatives
are farmer-owned, they offer a self-help
option for farmers.® Cooperatives differ
from normal corporations in that the co-
operative is not supposed to have a “cor-
porate mentality.” In other words, the
cooperative is not in business to make a
profit. Instead, “farmer ownership allows
producers to determine services and op-
erations that will maximize their own
farming profits rather than profits for the
cooperative itself.” Farmers faced with
the threats posed by horizontal and verti-
cal integration, and thea limitations posed
by remaining independent, are looking to
pool resources in production cooperatives.
By pooling resources and taking advan-
tage of economies of scale, farmers are
able to compete at the same level as larger
farms. “It’s pretty obvious when you look
at changes in the hog industry, for in-
stance, that there are two models for the
future,...[e]lither you have farmers band-
ing together to use the latest genetics and
technology to be the low-cost
producers,...or you have food companies
doing it themselves.”™ The livestock in-
dustry is changing, and “cooperatives of-
fer a way for Minnesota farmers to be a
part of that change and mold that change
without becoming low-paid, contract la-
bor as has happened in some other
states.™®

As an example of such cooperatives,
Minnesota farmers have been setting up
gilt multiplier units under a cooperative
structure for the past several years,® By
organizing as cooperatives, the farmer/
members receive several benefits. First,
many of the members sell their corn or
other row crops to the cooperative, usu-
ally receiving a higher than market price
through the value added processing of the
corn.’® Second, the farmers are able to
“farm out” the complex and expensive
process of improving the genetic quality
of their herd."! Finally, members receive
high qualityreplacement femalesatlower
than market price.*? All of these advan-
tages make cooperative multiplier unit
operations attractive to many farmers.
Nevertheless, these operations have
raised considerable controversy.' First,
because of the number of shareholders

involved, these operations usually fall
under a “breeding stock” exception to the
corporate farm law.!™ Critics charge that
these operations are abusing a loopholr

that they are competing with the inde __

pendent family farmer, and that large
concentrations of animals at the breeding
sites raise the environmental concerns
posed by the large corporate operations.!®
Despite these concerns Minnesota re-
cently made a very clear policy choice
endorsing the cooperative method of pro-
duction.

Minnesota’s amendment of its anti-
corporate farm law: a move
towards cooperative production

The primary weakness of the Minne-
sota anti-corporate farm law is its share-
holder restrictions and the resultinglimit
on the amount of available capital. Inde-
pendent farmers complain that they can-
not compete with their present farm op-
erations, and the statute limits their ac-
cess to capital. Farmers, are therefore,
left with the choice of either entering into
contract production or leaving the indus-
try to the super producers.

Of the two allowed corporate forms, the
authorized farm corporation with its flat
five-shareholder limitation deserves the
most criticism. The mechanism the stat-
ute used was flawed because the limita-
tions landed the hardest on the class of
persons the statute was designed to pre
tect. The statute limited small farm op-—
erations more than the large. The large
operations were not prevented from en-
tering the national market. They simply
located elsewhere. Meanwhile, smaller
operations were unable to add the share-
holders needed to make themselves com-
petitive. This practical reality prompted
the legislature, during the 1994 session,
to pass an amendment that provided for a
second way of qualifying as an authorized
farm corporation. The previous five-share-
holder limitation remains for row crop
and dairy farm operations. while a new
standard was created for livestock opera-
tions. This new way of qualifying as an
authorized farm corporationrequires sev-
enty-five percent of the control and finan-
cial investment in the operation to be held
by Minnesota farmers.’® Furthermore,
fifty-one percent of the required percent-
age of farmers must be farmers actively
engaged in livestock production.’”

The new standard raises some serious
interpretation issues, such as the defini-
tion of who is a farmer and what consti-
tutes “actively engaged in livestock pro-
duction”. However, the statute has at-
tempted to address these issues by pro-
viding somewhat loose definitions. A
“farmer” is defined as “a person whoregu
larly participates in physical labor or op- ~
erations management in the farmer's
farming operation and files “Schedule F”
as part of the person’s annual form 1040
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filing with the United States Internal
Revenue Service. "% The new statute de-
fines “actively engaged in livestock pro-

action” as “perform[ing] day-to-day
physical labor or day-to-day operations
management that significantly contrib-
utes to livestock production and the func-
tioning of a livestock operation.”'™ The
new standard is more open to interpreta-
tion than the flat five-shareholder stan-
dard. However, the advantages to farm-
ers will hopefully outweigh the interpre-
tive problems.

The 1994 change reflects the
legislature’s attempt to endorse a small-
scale, producer-owned, cooperative pro-
duction structure. The change provides
farmers the self-help option of banding
together in unlimited numbers to form
the various types of production opera-
tions they need to be successful. The leg-
islature realized that the anti-corporate
farm law, while it has a place in Minne-
sota agricultural policy and should not be
completely repealed, needed to become
more flexible in order to give farmers
access to the capital they need to gain
competitive advantages. Instead of en-
dorsing super producers or contract pro-
duction, the legislature encouraged a sys-
tem designed to maintain a degree of
farmer independence, and to preserve an
open marketplace for independent pro-
‘ucers. However, the opportunity created

_ .y the legislature must be taken advan-
tage of while there still is an independent
system to empower.’" Otherwise, Minne-
sota will continue to lose market share,
and the pressure to give in to the other,
maore harmful, production structures will
increase. Moving toward producer-owned
cooperative production is controversial.
However, the family farm is threatened
more by outside forces, than whether or
not the state has a anti-corporate farm
law.

Conclusion
Minnesota’s anti-corporate farm law as
previously formulated was not successful
in achieving its stated purpose. The stat-
ute probably had the opposite effect. The
statute worked only to weaken
Minnesota’s livestock farmers because it
did not have the flexibility necessary to
support independent production. Con-
versely, the new changes empower live-
stack producers., When the individual
memhers of the livestock industry are
successful. then the industry as a whole
prospers and infrastructure will remain.
Furthermore, the success of individual
farmers preserves rural areas demo-
graphically and socially by ensuring a
table rural population and the social
oenefits associated with small agrarian
communities. The industrialization of
agriculture is likely to continue.
Minnesota’s anti-corporate farm law still
has a role in preventing, or at least slow-

ing, such a transformation. Therefore,
while the adequacy of Minnesota’s anti-
corporate farm statute will remain an
issue for the future, the recent changes to
the statute were a step in the right direc-
tion. Rather than continuing to isolate
the state through protectionist restric-
tions, the amended statute empowers
Minnesota’s livestock farmers while re-
taining the ability to control the type of
production structures the state finds to
be the most desirable.
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1997 Dues

Dues for 1997 become payable in January. The dues notice will be mailed later this moth, however, for those members
wishing to pay before the end of the year, the rates remain the same as last year: $75 Sustaining member, $50 regular member,
$125 institutional membership, $20 student member and $65 for overseas members. Dues for those people who joined the
Association after April of this year will be prorated. Operating funds for an Association our size are always tight. We appreci-
ate the extra assistance we received from those persons who were sustaining members this year and ask that you consider
becoming a sustaining member in 1997 as well.

Sustaining Members

William Abell, Daniel Adcock, Walter Armbruster, William Babione, John Baldrige, Lonnie Beard, William Bridgforth, Terence
Centner, Mike Cone, Patricia Conover, Richard Dees, Margaret Grossman, Neil Hamiiton, Drew Kershen, Phiilip Kunkel,
Thomas Lawler, David Myers, Donald Pedersen, Alexander Pires, William Schwer, Elvis Vaughn, and Glen Ziegler.

On behalf of our President, Walt Armbruster, the Board of Directors, Linda McCormick, Martha Presiey and myself, may you
have a happy holiday and our best wishes for the new year.

Bill Babione
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