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The Fam Sevice Agency (FSA) has published findl rules in the Federd Regster
amending the Conservation Reserve Program (CRP) regulations to permit the FSA

Deputy Administrator 1 except CRP participants from being sanctioned for ther
bwdmwmhw\erd these exoepiions gpply in the foloning

reianoemadmuao\/loedan USDAaufuzedrepmenative and

2\When the particpant hes faled 1o perform the contradual cbiigaiion o plant

aresatEhaapasarestdecess\erad

SeeG?Fed@MMleﬁZDZ)@bemiedaﬂCFR@MlOM

1410208)2):

The CRPisonedfthe fourmajor agricuitral conservation prograims. fis purpose:
i5 10 costefledively assist oaners and operators in consenving and improving the
envionment, mainy sol, wetier, and widlie resources, by talding land out of
production and planting it to a longHer vegetative cover. Enaliment inthe CRP
requiespartidpansoeniernipal Ol Syearcontractduingwhichindistaken
out of producion in exchange for annual payments. Also, costshare assisance s
avalabieibheppenhance cartain consenvaionpradices . Segaeay 7CFRPat
1410.

Good faith reliance

Underthe frst ofthe recently pubished rues, “fihe Deputy Administrator may
provide equiable refefto a partidpantwho hes eniered b a conrac under this
chepier,andwhoissubseguentydeterminediobeinvidetionofheconradt ithe
participant, in attermping to comply with the terms of the: contract and enrolment
requiements, ook acions in good faih refance upon the adion or advice of an

Continued on page 2

Ninth Circuit dismisses suit ¢ hallenging
Agricullr alMar kg Agreement Act
pr oducer -handlere  xemption

The Ninth Circuit Court of Appeals has ruled that United Dairymen of Arizona
("UDA) and Shamrock Famms, who brought their action as Arizona milk producers,
laded sanding o bring a diredt suit chalenging the mik marketing order
producer-handler exemption in the Agricuttural Marketing Agreement Act (AMAA)
of 1937, 7 USC. §8601:626 (2001). United Dairyrmen of Arizona v. Veneman ,29
F.3d 1160 (3th Cir. 2002). The court reasoned thet a producer had standing only
whenahanderwouldnathave standingtobringthe action. Becausethe courtfound
that the challenge brought by UDA and Shamrock could have been brought by a
handler, UDA and Shamrock—in their capacity as producers—lacked standing to
sedqudcaieven. Sed all6s66naddionbecausethecoutalsofoundthat
UDA, a cooperative, wes a hander as wel as a represeniaive of is producer
members and that Shamrock was related to the handeer to whom it marketed its
mik, they should not be permitted to evade the required AMAA administrative

Continued on page 3
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Fed Reg & 212 (o be codied & 7
CFR 141054 (o 1)
Asusedintsiue, ‘sopiste e’
means that the FSA may pemit the
paricpant o do one or more of the
fdoning
()Retainpaymentsreceivedunderthe
oo,
(i) Coninue o receive payments un-
Certhe conredt;

(Keepalapatdiebdoovesd

by te contrect endled in the gk

Cabe program

) Reed d o patd te brd

oovered by the conrdt in the gk

e pogam .,

() Ayodher equisbe eief e Depuy
Administrator deems !
b .a212 e cdeda 7 CFR
141054 BR)

Eouiche Eef 5 avabbe aly ©
paricpans who take the adions re-
quired by the Deputy Administrator ‘o
remedy any faiure t comply with the
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covered ttis soid with the understanding thet the
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oroherpofessionel senvice: flegel echioe or oher

epat asssae b requed te snvies o acompeent
Jprofessiondl should be sought
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aed!, B .a2132becodidaA? plantoresiabishiosuchooverisplanied
CFR 141054 (03). or esiabished © such cover; and fine]

Equiable relef is not avalabe when land the partidpantweas unable to plant
both the advised particpant and the o esigbish such cover is planted o
USDA representative knew, or should esbished 1o such cover affer the wet
have known, thet their conduct dearly condiionsthatpreventediheplaningor
vidated the CRP provisions . b a1 estabishment subside” b .a212p
(obeaodiedat7CFR 1410540/3) kecdd a 7CFR 14102060%)
Thisnewrueappiesonlytboonradsn The e does nat define “excessive
efiecton January 1, 2000, orheredfier. rainfall Theamendedreguiations, how-
b .a212 e adeda 7 CFR ever, add a new defnion of the em
141054 OA). ‘Vidation” The term “viokaion” now

mears ‘an act by the participar, ether

BExcessive rainfal intentional or unintentional, thatwould

The second new rule is an amendment cause the parfidpart © no longer be
07 CFR §8141020that desls wihthe elgheforoostsharearamual conract
cbigaiions of the partioents inimple- payments” b .a213(becodiedat
menting the conservation plan required 7CFR 14102).
underaCRP contract. Thenewprovision —Ada Popescu, Gragate Felow,
providesthataCRP*‘contractwdnatbe Natorial Certer for Agncutural Law
eminaed for falure © esbish an Research and Information, Universiy
approved vegetative or water cover on of Aikansas School of Law
the land if as determined by the Deputy This material is based upon work sup-
Adminsiaior: (jThe e b partar ported by the U.S. Department of Agri-
esiabishsuchcoverwesduepexcessive culture, under Agreement No. 59-8201-
ety H a21pe 9115. Any gpnions, findings, condu
odied a 7CFR  1410206)Q2)0). Ths Sions, o recommendations expressed in
proecion against contract Eemination this pLbication are those of the author
is condiioned by the requirement thet anddonotnecessaniyreledtheviewar
‘fire lad subedt © the contiact on the U.S. Departmernt of Agricuiture.
which the particpant could practicaby
Corr ection
TheFCIC'sStandardReinsuranceAgree- the U.S. Department of Agricuitire, un-
ment by Scott Fancher that appeared as der Agreement No. 59-8201-9-115. Any
aninDephaideinbstmoniis Agi ganons, fndngs, conduesors, o e
cultural Law Update was sponsored ommendations expressed in this
by the National Center for Agricuitural i
Law Research and Information not necessarly reflect the view
(NCALRI) atthe University of Arkansas of the US. Department of Agricuire”
School of Law, Fayettevile, Any reproduction or republication
Arkansas. iSSpor+ dithisaridemustbeaccompaniedbyan

acknowledgment of its sponsorship
and this csdaimer.

A M A Alont. fromp. 1
processes for chalenging mik market
ing aars avaldbe © handers. Id at
1166.
The AMAA authorizes the regulation
of regonal raw mik prices through fed-
eral mk marketing orders. Mik mar-
keting orders establish minimum prices
thatmik processors must pay producers
for mk wihin the order region. Under
the AMAA, these processors are known
as'‘handes” Seil  alle2
The m|n|mum prices established by

ered Class | mik, and it commands the
highest price. MK nat used for fLid
purposes is manufaciured inio Class |l
ot caty producs such as yogurt, ook

tage cheese, andiceaeamand Class il
procucts such as buter, powdered mik,
and some hard cheeses. Class Il mk
commands the lowest price. Despite the
dierentdassprices, mkpodLoasare
guaranteed auniformminimum pricefor
ther mk This price s knoan as the
‘Herdpie” Sed .

Theblend priceisbased onaweighied
asgedahedssspioesdihemk

ing mechanism commonly known as the
producer-setiement fund is used o ent
suethata handers conbuie equiia-
by the sumsthaetwi be used o pay
the minimum blend price to producers.
H .Ingenerd handerswhousemikfor
ClasslandClssliprodudspayiniote
producer-setiementfundwhiehanders

Cont, onp.3
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Animal w df are

Numerousgroupshaveexpressedaview- Other groups have more focused agen- producer is unaware of an inured ank
pontthet some ofthe changes oocuring das. The goup, Peope for the Bthical mal. Third, confirement may lead to
ntheproduciondfanimalsthrestenthe Treatment of Animals, has been quie physical and psychological deprivation
welHeing of humanity. Some European sucoessill n bingng eampes of as- for anmas. These condiions  hae caused
countieshave pacedrestidionsonthe: serted animal mistreatment before the somebagueforanewethcibaddess
use of animaks for research, auianing pubc and forang coporaiions o aler the welfare of confined animals. In
the produdion of anmaks for fur, and praciices. McDonald's, Burger King, and Horida, a group advocating the humane
predude egregious confinement situia- Wendy's have ended practices foloning treatmentofanimalsisseekingtoamend
iors hireUS, goysaecigior inense pressurefiomtisanimaliights thesiaecorsiit ionbbenthecagingof
legehtion enreing the ue o at group. pregnant Sows.
maksforresearchandiortheeiminaion More serious conoems exist about ge- Whie enading new legisiaion forid-
of oertan confinement pradices. Other netically modifying animals. Genetic ding certain practices may be forthcom-
issuesindudeanmalauelyinaouses, modiicationsforthepuposeafsilidying ing, amore kely resporse Wl be aont
rookeos, and ather setings. a deease can have neggive efleds or sumer movements towards “greener”
Value systems have expanded so that unnended efledts thet cause the anv ages Al raiud, anoiciee pod
some peopleare concemedwith howani- maks 1o suffer. Genetic manipulaion udsarenowavalableunderalabetrom
mal production takes place, whether we produce ogans for transplant ino hu- the American Humane Association’s
shouidbealonedibgeneticalymanipu- mans presents amore dramatic example ‘feefamed’cattiicaion Smiarsan:
ke animals, and duies oned © ank of animals senving as objedss for human dardsarepresaibedbytheBrishRoyal
mk Amgx e s te ey o te beret Soaely for the Prevertion of Quely ©
25 milion vertebraie animals currently For concentrated animal feeding op- Animaks. Whie anthiotics are aloned
hed in US. boraiories for biomedical eraions, the question for animdl ighis fordseese teeimentiorindvdLd art
research, fortesingdiugs, veoanesand adviss 5 nat whether produicers are mals, subtherapeutic antbiotics and
consumer produdss, and for education. beingaudiotheranimets out rather, mammalian-derived protein is prohib-
Groups such as the Humane Society of are animals suffering. Three producion ted. Other reguitions coveriems such
the United States promote non-animal procedures have been proposed as ind- ascastraiion, fal doddng, weaning, and
research methods 1o reduce and eimi- s dfexxesse suieig RS ak housing condiiions.
nate hamm 1o animals, such as forgoing maldietsand condiions may exacerbate — Tererce J. Cenner, Poessor, The
theuse ofmiceforproducingmonodonal dseases. Second, the ldk of indMiolel Uniersly of Geaga
antbodies. attertion to animals may mean that a
A M A Alont. fromp. 2
whousemikforClassliproducswity adversely affiected by the producerhan
draw fom the fund. See Kenneth W. der exemption granted to Sara Farms Con f é ence
Beby, Markeling and Pricing of Mik Dairy, LLC. Ther chelenge, honever, Calendar
and Dairy Products in the Uniied Siaies wes directed at the producer-handier
130 (1997). eempion isef They aleged thet the
Producer-handers are vericaly ine- producer-hander exemption is invald KSU-SouthemPlains Agricultural
grated dairy busnessesthatprocessand underthe AMAAand that itvidates the Law Symposium.
market dairy products from mik pro- equel protedion guaraniees ofthe Fith May 9-10, 2002.
duced by their oan cows. Under the Amendment. Seed .at1162-63 Because Plaza Inn, Garden City, Kansas.
AMAA, producer-handlers are neither the court ruled that UDA and Shamrock Sponsored by Kansas State Univer-
requied  paridpeie in the produoe- lded sandgbbingthsadion the
setlementfund nor to pay the minimum metits ofthese conierntions were notad- Topics indude: fam income xa
prices esiablished by the marketing or- dressad by the court fion; the studurd tansiommation of
derfortheimegon Thisexempliongives UDA's and ShamrocK's standing was agioLre, pivae propety g,
producer-handerstheadvantage ofreal at issue because the AMAA does not esiate panning and athers.
izing the higher prices commanded by provide for an administraive mecha- Formoreinformation, cal Marcela
Class | mik producis without heving o nismwhereby producers can challenge a Budden, 285-532-1501.
pay the minimum order price or to con- mk makeing oder. Ony handes hae
tibute o the producer-setiement fund. anexpress fight to challenge marketing Protecting Our Farmland Work-
See United Dairymen of Arizona , 2 oders through administrative review. shop.
F3dat 1162 In addion o gving pro- Seed a 1164 (ciing 7 USC. 8 May 21-23, 2002.
ducerhandeersthis advaniage over non- 608C(15)A). The e agency aderre- Oklahoma State Regents Confer-
exempthanders, the exempion also re- suing fom thet evew 5 sugedt © ence Center, Poteau, Okiahoma.
duces the biend price paid to producers. joE BN Seed . Sponsored by. The Ker Center for
Seed A&l Theguestionpresented, therefore, was Sustainable Agriculiure; The Amert-
In United Dairymen of Arizona fe:e3 whether UDA, aproducerwhowasalsoa can Famland Trust, and The Trust
tif UDA wes a cooperaive thet pro- handler, and Shamrock, a producer who for Public Land.
cessed mik produced by is members. was assodated wih a handeer, couid Formoreinformation, cal 918-647-
Thus, asthe coutdbsenved, twes ‘tep- challenge the producer-handier exemp- 9123.
resenting is podoers’ inieresss fand] fion through a diect acion. The Nirth
& b hadel reess’ b.a 1M Gt ndiming te ot aouts
PiantifShamrodawasaproducer; buiit dsmissd ofthe adion, ued they coud
wes reaied O asgpaae  husness,  Sham go
rockFoods thatpurchasedismik Bath The Ninth Circuit drew much of its

apparently contended that they were

Cont.on p.7
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Notes on the USDA

By Ada Popescu

“Hity percent of the Unied Staies, 907

miion ages, s agpand, pestuelnd,

and rangeland owned and managed by

famers and ranchers and therr fami-

lies” The management of this vast

amountafthe nation'slend afeds more

then the prospeaiy ofthe neions egr-

adua s ltakso hes animpacton

widiie popusionsbecause rduseis

te pindpel otr afledng e}

hebiat”
Thereareanestimated 100,000 native

Spedes dwidie nthe Unied Saies

Somedfthese spedeshave tivedonar

near agriculiurallands. Othershavenat

faredaswel AgricuiLrehesbeeniden

fiedasaconiuingfedororencen

gering or threatening forty-tno peroent

ofthe631 plantandanimalspedesisied

asaﬂdangered orthreaened in the Unied

lbndscapes hesasoplayedardeinte
dednenbiodverstyinNorth Amesica.

For example, the monarch butierly, “an
i kot

tet D bodvedy! foes hedt  Ises
thetindudethoseresulingfiomtheuse
of pestiades on and near the mikweed
parstetaeessenidiorisnouh
ment and reproduction.

Just as agioiLre can adversely af
et wiie, some widie gpedes ean
ham agricuiure. Comorants, for ex-
losses for aguecuiure gperaions inthe
South and elsewhere because of ther
gonng popuaion  and appetie  for fam-
rased fish. Nevertheless, many widiie
the presence of widie on our naiions
farms and ranches can provide economic
and norreconomic benefits to famers
and ranchers.

For mogt of is histary, the Unied
StatesDepartmentofAgriculiure(USDA)
has notadministered programs designed
D impove widie hebiat on agiou
urdbnds. Insead offoosng onwi
lile populations, the USDA conservation
programs have been directed primariy
atoonsenvingsolandwaterandimprov-
ing waier qually. The doest of these

theAgricultural Conservation

Program (ACP),beganin1936. The ACP
provided costshare funds and technical
asssiance o famers who caried out
approved conservation and environmen-
e proiedion pracices on agriodura

wiF

AdaPopesasa Gradiate Felowat the
Natonal Certter for Agricultural Law
Research and Information, University of
Arkansas School of Law.

e Habitat Incenti

land and farmsteads. The Environmen-
tal Quality Incentve Program (EQIP)
repiaced ACP in 1996.

The ACPwas folowedby otherconser-
vationhiiatves. In 1985, Congressalr
thorized the Consetvation Resenve Pro-
gram and enacted commodity program
provisions designed o consenve highly
erodblelbndsandwetands respecively
known as the “sodbuster” and “swamp-
gamsafiecwidiehebiathersaied
Bdn asagd o coype wile hebiat
swampbuster provisions and the subse-
quenty created Wetiand Resene Pro-
gam,forexample,coupledwidie hab-
fatpoedonwinwaier puriication as
program goals.

The only program under the USDA's
Juriscdion thet spedicaly and pime:

Incentives
Program (WHIP). This program, which

is administered by the USDA's Natural
Resources Conservation Service (NRCS),
provides costshaingassisance oland-
ownersiordeveloping habiatforupland

and wetand widife, threatened and
;V&mﬁ{‘geredajedafdw,arddtﬂiyps

The WHIP
TheWHIPisarelativelynewprogram.
twes aeated in 1996 wih the enact
mentoftheFederal Agricultiurelmprove-
mentandReformActof 1996 (FAIRAC).
The FAIR Act directed the Secretarylo
estabish the WHIP under the supeni
sionoftheNRCS. Congressalsoprovided
that the Secretary wes o use WHIP to
‘make cost-share payments to landown-

fscal  years 1996 through 2002 was drawn
from funds thet previously had been aur

thorized for the Conservation Resenve

Program.

TheNRCS publishedfinaliulesimple-
menting the WHIP on September 19,
1997. These rues are now codified at 7
CFR Pat636.

Fdloning the promuigetion of the
nal WHIP rules, WHIP funds were allo-
cated among the states based on plans
developed by the NRCS State Conserva-
foriss n consulaion wih ther re-
spective State Technical Committees.
Specal consdkeraion wes ghven © b
calyednisiveswihsubsarisloue
fon. Of the avalbable $60 milon, $30

4 AGRICULTURAL LAW UPDATE MARCH 2002

vesPr ogram (WHIP)

mionwesdstiouiedin 1998for4,600
proeds affeding 672,000 ages and $20
milon in 1999 for 3855 proeds on
721,249 acres. WHIP projects averaged
146 and 187 acres in size n 1998 and
1999, respecively, and $4600 n cost
share expenditures.

General W H I P requirements

The WHIP regulations generally pro-
araonideighebrdandwhoarewd
ingiojointheprogrammustprepareand
gpynpaciceanidiehebiaiceet
opment plan. The NRCS will evaluate
trepenad iswide bereks Fhe
pen i vieble, the NRCS wil provide
paricpens wih the tecricd ad #
nancel amim tey need D eficerty

Habitat Development Plan;

2 Enter i a costshare agreement
with the NRCS;

3. Provide the NRCS with evidence of
onnershp orlegel conrdl over the land
0 be ended n the pogam for the
enoimentperiod,unessanexcepiionis
made by the NRCS Chief;

4. Provide the NRCS with information
necessaty 0 as=ss the proect and is
futre berelis and

5. Alow NRCS representatives access
othelbrdiorpaiodcmonioingdite
implementation of the WHDP.

Eigble land
Ihgenerd dlendscanbeendedin
the WHIP except

* Federd land;

«Land curently envoled na.conser-
vationprogramsuchasthe Conservation
Reserve Program, the Wetlands Reserve
Program, or the Water Bank Program
been suficenty met;

* Land subject to an Emergency Wa-
tershed Protection Program floodplain
easement; and

* Land where the NRCS determines
theta.consarvation penwlnotbe suc:
edlssaestdongeaddise
condlions or thet a conservaion plan
W adversely afiect treetened and en-
dangered species.

WHIP funds are intended to enhance
widie hebiat on pivaie ends. Never-



theless, an NRCS State Conservationist,
inoolBborationwihthe Saie Tednical
Commitee, can enrol other lands. Non-
federalpubiclndscanbeenoledwhen
sonicartwidie hebiat gains canbe
achieved anly by insiaing pradices on
them. For instance, an aquitic habitat
restoraion poed coud inove the ene
rdmentofsaielndsithesaieonned

the aflected sream ar the lake batiom.
Federa land, however, can be enoled
onlywhenis enrdimentis necessary o
achevewdiebengisonprivaiebnd

Titdl s, even | they are federdl
tusthnds areeigheforendhentn

the WHIP.

Priority for enroliment

Because WHIP funds are limited, not
delge brds canbe ended nhe
WHIP. NRCS State Conservationists, in
Technical Committees, may restrict en-
rdimersiospedic geogephicaress o
dwe

ihgenerd honever, piaties foren
rdimentareesiabishedaccodingiothe
fdowig aieia

(D)ControuionioresoMnganicent-

fd hebit  pobem o reiod,  regord,

o siate imporanoe,
(@ Reltionship 1o any esiablished
V\Hacroujsa\ampniyaees_

aiebyNRCSomesthedkedivesaihe
program.

Sore o d o these aieia Wl be

taken into account when determining
whether bnd Wl be enrdled. I these
agiea ae nat ety
Consanvaiionstinconsuliaionwihthe
State Technical Committee, maydenyan
appication. NRSC representztives are
ganedthispowertoalowthemtodeny

oostshareiundsioproedstheiareied s
ricalyeigiebutdonatmesthewdd
ie goats oWHIP.

The Wildiife Habitat Development
Plan (WHDP)
TheWidifeHabitatDevelopmentPlan
(WHDP) i a centrd patt of the cost
shareagreementbetweenthe participat-
inglandownerandtheNRCS. The WHDP
is developed by the paricpent wih the
a&s!anedlfeNRCSordmrpbbcr

me, te Sae

widiehebiatgoelsandind. deaisiof
pradicesipbe used b meetthese goss.

A schedue for implementing the spec-
fed pradioes 5 ako requied. The par-
figpantmustexpanindeial homwic-
iebengiiswibeadnievedandseaured
duig te ke o e cosshare agee
ment The pan canbe oy apatofa
larger conservation plan or an indepen
dent one. The NRCS has the power o
gopove the modiicaion of the niidl
pen fthe modiicaion s acospiate o

the patties and Wl achieve the dested
ek

The cost-share agreement

ifthe WHDP is approved, the prospec-
fepaidoentisebebeneriba
costshare agreement with the NRCS.
Thisagreementstipulaiestherightsand
ahigairs ofthe paries.

The duration of the agreement can
vay beweenfveptenyears. Thetem
can be less than fve years ifthe NRCS
Chefdeieminesthat Widiehebiatis
thresiened as aresuk ofa dsasier ad
emergency measures are necessary to
address the paienial for dramaic de-
dnes in ore or moe widie popue
b,.g!

The agreement must incorporate the
approved WHDP. In addition, the agree-
ment must contain the reguirements for
operating and maintaining the widiie
hebigt as povided nthe pan.

The inifial agreement can be mocified
with NRCS approval as long as WHIP
obpdivesaremetandinepartiesagree.

The agreement can also be modified to
refeta change nthe onmershiporop-
eraion of the land f the new onner o
Operator agrees o assume the respons-
hiies bome by the oaner o gperaior
under the agreement.

Cost-share payments
The NRCS may provide up to 75% of

the coss noured by the partiopant \Ahen
impementng  the  conservation plan.

percentage can be reduced if anather
federal agenoy s povding died asss-
e bte poed eoxtite Sae
Consanvationist determines thet an in-
aessesmetied badiee e goas of
the WHIP.

Costshare payments may be used to

esabsh rewpadices o addiord prec-

tices. Theymay alsobe usedtomainiain
edingpadoesorrepbeeeaieranes
if the NRCS determines that they are
needed to meet WHIP objectives or that
the agrdl padice fed © impove
widie hebiat for reasons beyord the
paidoerts corid
Payments are made after the practice
hesheeninsialedacoodingiothesped-
ficationsinthe WHDP. The Sate Conser-
vationist or State Technical Commitee
spesiswl ingred e brdard as-
sessthe pracices. WHIP costshare pay-

ments may be assighed.

WHIP area restrictions and
agreement termination
perisdrecnootdoerterbrd
TheNRCS, however, canrestiictthe use
o caten padices o adviss nte

WHP area. ‘I‘rwe restricions can in-

A costshare agreement can be termi-
nated by the mutual consert of the par-
EBshheegedcd s

1 The pares ae unade o comply
wih the terms of the agreement as a
resLkafaondiionsbeyondtherconiat

2 Paieswd sufler seious hardshp
ifthey coniinue to comply wih the cone
fredLa s, or

3. Temination of the agreementisn
thepubicinierest, asdeieminedbythe
Saie Consanvationist

In these siLations, the Sate Conser-
vaionst can aow the partidpart ©
keep al costshare payments previously
received in an amount propartionate
the parigpants efforts onerd comply-
ing with the agreement.

Violations and sanctions

Even though program participation is
voluntary, particpants have to comply
with the costshare agreemerntonce they
ae paties bt Nonoompling paric-
pents face sancions mearnt t ensure
that particpants abide by the agree-
ment.

When the NRCS discovers a violation,
winofyhepaidoertandgiete
paticpantanoppotunty o corecthe

viosionwihinthitydaysafhecsiect
the naice. Addiiordl ime Wl be po-
vided at the disaretion of the NRCS.

The sanction for non-compliance with
terndesterdddapatd
ay assslance receved by the paric-
pert, pus nerest and the fofeiure of
alrightsforfulure payments. Thesame
sandion gpes  the paricpant mis-
ferminations.

WHIP successes

Todate, the WHIPhasbeenfocusedon
three main types of habiat  upland
widie hebiat, welard widie hal-
tat, and riparian and in'stream aguiaiic
hebiat These difierent hebiets have
requied diierert pracices.

Upland widife habitat, especialy
gassiands hasrecuiredvarioustypesof
seeding and planing, fenang, vestodk

management, prescribed buming, and

Continued on p. 6
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foesonforestncshaveindudedaest
ing foest gpenings, diierert types o
disking and mowing, woody cover con-
0, agpen stand regeneraion, and the
edsondferd animes.
The protection of wetand habiat hes
induded the instalion of alets o
aher waler contrdl srudires, fendng,
moist sol unit management, invasive
plentcontrd, and the aeaiion ofgreent
tree resenvors and shalowweter aress.
Rpanan and ns!ream habiet pro-

smal podks and fsh pessages, sl
fonofbuflers theremoval ofdams, and
the estabishment of instream stuc-
uessuhasbgsomds
Thee dieet  aohiies ae uimeey
nienelaied wih respect 0 ecosysem
improvement. “For instance, proposed
work on a native plant communities in
longesf pre ecosysem aso was recoded
as appying to econamicaly important
and threatened and endangered species
(eg, nothem bobowhie qual and red
Although NRCS offices have adopted
dﬁermtappmad"&elnﬂ‘elr\/\/HIPplars

proect Thisproectused WHIPfundsto
restore and proedt the riperien ecosys-

tem of Connedtiout River in four siaies:
Connecticut, Massachusetts, NewHamp-
shire, and Vermont. A unique, mul-
Sate cooperaive agreemernt, the Con-

neciot Rwver Cowsavation Dt Coa

fion (CRCDC), wes formed as part of
the WHIP operative plan. The main
souces dfnencal assstance and e
nicalexperisetopariidpatinglandonn-

ers were the NRCS and United States
Departmentof Interior’'s SMo O. Cornte

Fish and Widife Refuge. Enthusiastic
watershedlandownersandprivategroups
became involved by submiting proects
naioursaesiorwhchheassard

bereiis of the riparien hebiat resora:

tion wouid be shared.

The WHIP has provided cost-sharing
for eght dierert ecosysens. S
implementedalongthe AshuelotRiverin
New Hampshire and the West River in
Vermont. Signiicant grassland proedts
have been started in Amherst, Massa-
chusetts,and Northwest Park, Connecti-
aut These ecosysiemswere identiied as
having high environmental potential,
savg asiood cover, and resing sies
for many migratory birds and mammals

trees, shiubs, and gasses adecertina
body ofweier.

In Kentucky, the WHIP was used to
restore and protect grasslands and wet
lndshebiatforbobwhiequal easiem
cotoridl rebh, eastem kingid, og-
gerhead shike, pratie warbler, gass-
hopper sparrow, and many more. The

state. Habitat was improved on over
13300 ages, manly naive grassand/
paiie. In acdion, a spece paitner-

ship was established between the NRCS
and the Kentucky Department of Fish
and Widie Resouross, inended o fur-

ther develop WHIP plans and assistis

tion programs in Kentudky.

In lowa, WHIP plans were designed to
and grassland restoration and develop-
ment. The main focus was on rebuiding
retiatrthepa'edﬁm aml on

poecion

WHIP funding was also used in the
Souadabscook  Steam  Restoration Project
nMaine, which nvolvedtheremoval of
a e, ousavicedam o resiore the
Atanic saimon and trout habiat and
the soenc beauly of the lndscape. In
Washington state, a Walla Walla River
the WHIP. After 700 hours of volurteer
work, buflers were insialed and the
banks of the river were planied wih a
mixdfreesandshubsthatinimewd
shade the river and help maintain a
constant low water temperature. The
resut wi be highly berefcel for ol
frout prolieraion and for the endart

Suooesses such as these are brgely
atibutable o the weldefined WHIP
god of impoving widie hebiat in a

V\/I—|IPhasalsobeneﬁﬂedfromwstanned

and coordination between
the NRSC and other govemmental agen-
des, consavaiion dtis, nongover
mental  organizations, envionmental  and
widie assocetions and oher pivaie
enities, and WHIP participants.
particpation in the WHIP is vouniary,
partdoants are generdly recepive 0
the acMce and assstance provided by
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payments based on spediic needs and
higher potentiel berefis contoue ©
the sucoess ofthe WHIP.
ffhereisashatoominginthe WHIP,
tsisimiediundng Congessauho-
rized only $50 milion for the WHIP for
fiscal years 1996 through 2002 These
fundswere spertintwo years, 1998and
1999. Asaresult, many landownerswho
wanted o particpate dd nat have the
appartunity o do so. Okahomg, for ex-
ampe, wes e ofte e saiesnthe
country with 428 WHIP applicants. Yet,
only seventy{four were funded as a con-
sequence ok ofinenang.
Many interest groups, induding those
advocating for the nieresis of fmers,
have loblbied Congress for inceases in
WHIP funding. The National Com Grow-
ers Assodation, National Assodation of
State Departmenisof Agricuiiure, Intey-
naionel AssodationofFshand Widie
Agences, Natonal Assodation of Corr
Instite, and  Dudks Unlimited have
urged Congress to increase WHIP fund-

g

Thelntemational AssodationforFsh
and Widife Agencies, for example, has
urged that WHIP funding should be aL-
tharizedat$100miionannualy. thes
ponted out thet subsiantal firenciel
resources Were generated for the pro-
gram by the dase partnerships between
NRCS and non-govemmental organiza-

s
respond o these

Whether Congress  wil
requesshthenewiaimbliscunerty
uncertain TheSenateversonafthe2002
fam bil authorizes WHIP funding at
$225 miion n sl year 2008 £275
mioninfscal year 2004, $325 miion
niscalyear 006 S35 mioniniscel
year 2006;and $60 miloninfiscalyear
2007. The House bl authorizes lower
funding forthe program thanthe Senate
hl, exdended over a tEeryear peiod
Spedicaly, tpoddss orundg -
esaF30mioninfscalyears2008ard
2004 $Bmin n A yeas 2006 ad
2006;$40mioninfiscalyear2007,$45
mioninfiscalyears2008and2009,and
$0miioninfiscalyears2010and201L
Asthsaideswiten heSersieand
House bis are being reconded in oo+
ference commitee.

The WHIP holds considerable prom-
ise, but adequate funding wl be neces-
sayforis poeni o be redized For
those who are interested in presening
biodiversiy, the WHIP represents an
impartant new policy niiaive.

Thismaterial is based uponwork sup-
poried by the US. Department of Agri-
cutture, urderAgreenentNo 59-8201-
9115. Ay gonors, findings, condur
sions, o recommendations expressed in
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WHIP/Cont. from p.6 ronmental groups and professional societies. Theavailable at http://www.nhq.nrcs.usda.gov/CCS/

this pubication are those of e author agency is linked with all 3,000 conservation districts, FBO60PA/WhipQ&A.html
necessalyreedte almost one in every county. In this way, NRCS can % See7 C.F.R. § 636.11(a).
ﬁlcj)éuDepa’tmemdAgn\i/}g acknowledge local needs and priorities, beingableto % See id§ 636.11(b).
~ " find solutions and provide assistance when needed. ¢ See id§ 636.12(a)(1).
. . For more information on the NRCS, see 37 See id§ 636.12(a)(2).
" Unied Saes Dept of Agic, Newrd . . <http://www.nrcs.usda.gov>. %8 See id§ 636.13.
ResourcesConservationServ.
P 2?“’ : A;"e’ms”’“ 1116 U.S.C. § 3836a(b). % SeeHackettsupranote 14, at 118.
‘@1‘:" A Geograply oftHope s 2 See id 8§ 3836(c). 40 USDA, NRCS, @nnecticut River Watershed
R Z a3 1362 Fed. Reg. 49,357-49,368 (Sept. 17, 1997)(fi- available at http://www.nhq.nrcs.usda.gov/PRO-
" . nal rules to be codified at 7 C.F.R. Part 636). GRAMS/whip/succ-ct.htm
‘Sed . d A Tre Speces Ad, 14 SeekEd HackettThe Wildlife Habitat Incentives “d.

16330, ;§§b1531'1,543' slsekl_s to prefser:ve plantds Program: A Summary of Accomplishments, 1998- 4 USDA, NRCS Success Story-Kentuclgvail-
and animals by requiring the listing of threatened 1999 i pete Heard et alA Comprehensive  able athttp:/Aww.nhg.nrcs.usda.gov/PROGRAMS/
spSeC|esS(-:-_e1_6 U.S.C. § 1531. Review of Farm Bill Contributions to Wildlife Con-  whip/succ-ky.html
Commission for Environmental Cooperatiohe  sepyation, 1985-2000USDA, NRCS, Tech. Rep.  “USDA, NRCS1999 Wildlife Habitat Incentives
North American Mosaic: A State of the Environment \y; 112000, Dec. 2000) at 117 [hereinafter Hackett]. Program (WHIP) Accomplishments, loveaailable
Reeport37 (2002). . 5See7 C.F.R. § 636.4 (2001). at http://www.nhg.nrcs.usda.gov/PROGRAMS/whip/
SceDavid BennettAgencies Differ on Cormo- 16 See id§ 636.4(b), (). whip-1A.html
rant Control: Official Critical of Interior Department's 7 See62 Fed. Reg. 49,362 (September 19, “USDA, NRCSSouadabscook Stream Restora-
No-Kill Philosophy Delta Farm Press, Mar. 8, 2002, 1997y (prefatory commentstofinalrulestobe codified tion ~ Project  available  at  http://
at ?0- ) ) at 7 C.F.R. Part 636). www.nhq.nrcs.usda.gov/PROGRAMS/whip/
SeeRoger Claassen et ahgri-Environmental 18See7 C.F.R. § 636.5(b). Souadabscook.htm
Policy at the Crossroads: GuidepostsonaChanging 1|4 g 36 5(c). 45 USDA, NRCS Conservation Success Stories,
Landscape(USDA Econ. Resesarch Serv., AER  20gee idg 636.5(d). Fish Habitat Improved on Walla Walla River, Wash-
ReBpé No:d7945'72%%1) at 57, Z See62 Fed. Reg. 49,363 (September 19, ington available at http://www.wa.nrcs.usda.gov/pas/
,Seeidat 57-98. , 1997)(prefatory comments to final rules to be codified Fish_Habitat_Improved.htm
Pub. L. No.104-127, tit. Ill, § 387, 110 Stat. 888, 5 7 C F.R. Part 636). 46 Anne HazlettConservation and The Next Farm
1020 (codified at 16 U.S.C. § 3836a). 27 C.FR.§636.7. Bill: Introduction and Status of H.R. 2646, "The

% 1d. (codified at 16 U.S.C. § 3836a(a)). The  2gaeids 636.9 = s ity Act of 20025 (2001 blished
NRCS is the successor to the Soil Conservation 2 Sgg :dg 636:8Eg;&2(f)' mangJSC?i(;]l:)r.ly cto ( J(unpublishe

Service (SCS)SeeFederal Crop Insurance and De- 254 § 636.8(c) 471d. at 23-25
partment of Agricultre Reorganization Act of 1994, Id: 5 626ib)(1') @. o Id: e .

Pub. L. No. 103-354, tit. 11, § 246, 108 Stat. 3178, 271d. § 636 g(b) (C) 9 g 1731 (aS amended) 107th Con
: . 9(b), (). . ) g 8
3223;'2]?th%§§5 was Cfiaéed " response tothe 3“? 4. § 636.10(a), (b). 1240M(g)(2002)See alsdeffrey A. ZinnResource
owloft e USwhenaiederalagency wasneeaed z)q g 636.6(a). Conservation Title: Comparison of Current Law with
to d_eal with soil erosion. Tod_ay_, the NRCS is the  a0|g, § 636.6(C). House and Senate Farm Bijllat 28, (January 25,
leading conservation agency withinthe USDA.NRCS a1 ggq id§ 636.6(b). 2002).

relies onmany partners to help meetsits conservation s> ggq id§ 636.14(b). 50 H.R. 2646, 107th Cong. § 252 (2002).
goals, from other state and federal agencies to envi- s ;gpa NRCSWHIP: Questions and Answers '

AMAA/Cont. from p.3 v Bok |, 766 F2d 827 Oh Gr. 1985) the daty dvin’s gppcation of the
Suppott for is iing fom Sak v. Thereinepeed Stark  aspermiting producer-hander exemption.” d.(dta
Wickard ,321US.288(194) ad Block producerstolringadredsutoniywhen fon omited)
v. Community Nutriton i ,467US ther interesis were nat represenied by NoatingthatUDAwasahandieraswel
0 18) h Stk , mk podues dat the neresis o handiars. Ths inerpre- asarepresentative ofits producer-memt:
lengedithe Seaetary'spracioedfdeduct: tation, reasoned the court, wes consis- bers and that Shamrock was related to
ing certain expenses from the producer- tentwihthehadingin Community Nu- anatherbusinessthatwasahander, the
setement fund before caloulaing the tn . Sed oout conduded thet ther diedt suk
blend price thet theywould be paid. The h gt of these dacsors, e aout woud have the efiedt of evading ‘the
Coutheldthatthe producershadstand- tumed 1o the question of whether harn- Sttty requirement thet they first
ing o dbiain judical review of the derswoudhaveaninierestindaleng exhaust ther administraive remedies”
Secretary’s actions because the AMAA ing the producerhander exempltion. It H .Gventhecomplexty ofmikmarket
had gven producars “definie, personal determined that they would based on a ing oders and the experise possessed
fighs” and that handers would lack leter set by the law fm representing within the USDA, the court observed
sandng 0 assatt ther ighis because UDA and Shamrock to the Dairy Divi- et fhiscaseisthepafedeanmped
hendershednofrencalinerestinthe son Dredor: The Bter saied inpart, whenapartyshouldfirstexhaustadmin-
tdabsuwe U . a 1164 (Quaing thet ‘t s gpparent tat handers ad- e remedes bebe  juddd review”
Stark , 321 US. a 309). Conversely, n versely affiedied by sgniicant procuoa- d.
Community Nutrition, which presented hander competiion are no longer wi- —Harrison M. Pittman, Graduate
the question of whether consumers of ing o acoept minmum pricng regula Felow; Natioral Cener for Agiak
dairy products had slanding o abiain tion under a system from which one or tural Law Research and Information,
Judicalreviewafmkmarkeingorders, more of therr mejor compelitrs are ex- University of Arkansas School of Law
the Court held that consumers did not e’ 4 .at1166. The cout conduded This material is based upon work sup-
have standingbecause, amongatherrea- thet it was evident thet the hander ported by the US. Department of Agi-
s, tosumMersnieressaeImia ‘demen of the daly busness n this culture, under Agreement No. 59-8201-
thoseathandars and thereiore, adions caehesagnicartinerestin pusk 9115. Ay gonors, findings, condur
affecing consumers would also affect ing Sara Farms and their exempt st Sions, or recommendations expressed in
handers who wouid take steps to chak ts' /d atl166.Thecoutasodbsaved ths pubication are those of the author
engethose decsrs” d .al&k that'thenon-exempthandiersherehave anddonatnecessaiyrelectheviewat

The cout aso found suppat for is sianding because of ther exoressed # the U.S. Department of Agriculiure.
g nbk ear ddEN n Pesoosodo nencalineresthatisbengafiecedby
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