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PIK brings about tax changes

The exiremely heavy sign-up in the payment-in kind (PIK) program underscored the impor-
tance of Congressional and administrative action to deal with the tax problems involved last
spring. H.R. 1296 was signed into law on March 11, the final day of sign-up, as Pub L. 98-4,
The ““Payment-in-Kind Tax Treatment Act of 1983."" PIK involves idling farmland in ex-
change for agricultural commodities.

The tax problems of PIK fell into three categories — (1) income tax, (2) estate tax and (3)
self-employment tax. Here’s a brief summary of what's been done to solve the problems in-
volved.

Income tax. The 1983 tax legislation treats commodities received as payment-in-kind as
though the commodity had been produced by the taxpayer. That means PIK commodities
will be included in income when sold. Without the new legislation, PIK commodities would
have been treated as income when received -— or made available to the taxpayer. In most
cases, that would have meant taxable income for 1983 for commodities received under this
year’s PIK program.

As enacted, the legislation leaves one significant income tax problem remaining for farm-

fcontinued on page 2)

50¢ dairy deddction injunction vacated

On February 10, 1983, the United States District Court for the District of South Carolina
issued a revised order in State of South Carolina v. Block, No. 82-3172-0, enjoining John R.
Black, Secretary of the United States Department of Agriculture, from implementing his
determination to impose a fifty cent per hundredweight deduction from the sale of commer-
cially marketed milk. Secretary Block had decided to impose this deduction purusant to the
authority of the Omnibus Budget Reconciliation Act of 1982.

The Omnibus Budget Reconciliation Act, enacted by Congress on September 8, 1982 (96
Stat. 763 et seq.), authorized the Secretary of Agriculture to impose a fifty cent per hun-
dredweight deduction on the commercial sale of all milk beginning October 1, 1982 and en-
ding September 30, [985. Pursuant to this authority, Secretary Block announced that he was
imposing this deduction beginning December 1, 1982, with the proceeds to be remitted to the
Commodity Credit Corporation to offset a portion of the cost of the milk support program.

The Fourth Circuit Court of Appeals analyzed the four factors which had been considered

{continued on page 5)

IRS asserts co-op tax deficiencies

Ceoperatives across the country, primarily in Oklahoma, Kansas, Colorado, Nebraska,
Texas, Arkansas and Oregon, have recently been subjected 1o deficiency assessments by the
Internal Revenue Service. The deficiencies exceed two million dollars.

Examincrs for the Internal Revenue Service have taken the position that local cooperatives
have not properly reatlocated patronage dividends to their patrons which have been received
from regional or upper tier cooperatives. The local cooperatives have been charged with
making the reallocations in the wrong year.

In most instances in what has universally been believed o be a proper construction of Sub-
chapter T, in particular subsection 1382(f) of the Internal Revenue Code of 1954, local
cooperatives have included regional patronage allocations to them in the wear in which
notices of the allocations were received and have reallocated those patronage dividends from
regionals to the local members in the year in which the regional patronage divid :nds were in-
cluded in the local cooperative’s income. The Intcrnal Revenue Service as part of a continu-
ing scrutiny of cooperative opcrations has suggested that these regional allocations must be
“traced”” back to a peint in time in which the transaction which ultimately gave rise to the
regional allocation first occurred.

A test case has been filed in the United States Tax Court involving an Oklahoma coopera-
tive. This case is being financed substantially by the National Council of Farmer
Cooperatives. Other state cases are proceeding but efforts are being made to arrange for
them 1o be decided after the test is completed. It is expected that the test case will e tried in
November 1983. -— Jan.es B. Dean




PIK TAX CHANGES
CONTINUED FROM PAGE |

ers who have grain under CCC loan and
have been treating Commodity Credil Cor-
poration (CCC) loans as loans and not as
income, Those farmers, who participate in
the PIK program, will be asked when PIK
commodities are requested after the entitle-
ment date to ‘‘sell’’ sufficient commodity
out of storage to equal the taxpayer’s PIK
benefit, That will trigger income in [983
Jfrom the crop in storage. And that income
can’t be deferred under the new law. The
funds received by the farmer from CCC will
be applied on the CCC loan. CCC will then
return the commodity to the farmer as the
PIK benefit, The commodity distribution
from CCC back to the farmer appears (o be
eligible for deferral under the 1983 legisla-
tion.

For farmers who have been treating CCC
loans as income, there would ordinarily be
no income from the PIK program until the
commodity is sold.

The 1983 legislation also deals with the
other income tax consequences stemming
from the fact that PIK program participa-
tion involves, essentially, a lease of idled
acres to the federal government with the
payment fixed in amount — much like cash
rent. There’s no risk of production with
PIK commodities — although the farmer
still bears the risk of price change between
the time of sign-up and receipt of the com-
modity. Before enactment of the 1983 PIK
tax legislation, there was a question, as to
the idled acres, of deductibility of soil and
waler conservation expense, eligibility for
investment tax credit on tile and other im-
provements on leased land, the limit on in-
vestment interest and liability for the perso-
nal holding company tax, to mention only a
few of the prablem areas.

Also, there was a potential problem for
exempt farm cooperatives buying PIK com-
modities from a farmer. Exempt coopera-
tives are limited to marketing *‘products of
members or other producers” and PIK
commadities might have failed that test.
Some authority exists that cooperative
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PIK assignments

In order to be in line for the special tax pro-
visions in the bill it is necessary for a farmer
to be a ‘‘qualified taxpayer.'” To be a quali-
fied taxpayer, it’s necessary 1o receive agri-
cultural commeodities in return for meeting
the requirements to participate in the PIK
program. If a farmer unconditionally
assigns the right to receive commodities
under the PIK program, the farmer would
appear to no longer meet the literal require-
ments of the 1983 legislation to be a quali-
Ned taxpayer. IRS has not yet ruled specifi-
cally on that point.

In the event that unconditional assign-
ment of the right to receive PIK commodi-
ties does cost a farmer status as a “‘qualified
taxpayer,”’ the farmer would lose — (1) the
right to defer recognition of income until
the commodity is sold, (2) protection
against the effects of PIK benefits being

passive income and (3) assurances that
problems would not arise because of PIK
program participation for purposes of
special use valuation of land and install-
ment payment of federal estate tax. As to
the latter point, an IRS announcement on
March 1 indicated that participation in a
government land diversion program should
not jeopardize eligibility for special use
valuation or installment payment of federal
estate tax.

If the assignment is for fertilizer, seed,
chemicals or any other expenditure which is
income tax deductible, triggering income on
assignment may not create serious income
tax problems. However, assignment for
farm machinery would produce only a lim-
ited offset (depreciation and investment tax
credit) against the income from PIK com-
modities assigned. — Neil E, Har!

members who purchase a product for resale
are not considered producers of that prod-
uct. The new law treats PIK commodities
received by a farmer as though produced by
the farmer.

Estate tax. Two federal estate tax prob-
lems emerged as a result of the PIK pro-
gram — {1) questions of eligibility for spe-
cial use valuation and possible recapture of
federal estate tax benefits after death and
(2) problems of eligibility for 15-year in-
stallment payment of federal estate tax.

In both instances, the basic problem was
that commodities received under the pay-
ment-in-kind program c¢ould have been
treated the same as cash rent. Rulings have
indicated clearly that cash rented land isn’t
cligible for installment payment of federal
estate tax. And it’s possible that cash rented
property isn’t a ‘‘business’’ and thus install-
ment payment could be terminated early.

For special use valuation, the gravest
danger was recapture in the post-death re-
capture period. Except for the two-year
grace period immediately after death, each
qualified heir must be “‘at risk’* with re-
spect to the farm operation. If not, federal
estate tax benefits would be recaptured.
And the IRS position is that failure to meet
the post-death tests on any use value land
results in disproportionately large recap-
turc. A 1982 ruling indicated that the quali-
fied use test — which requires each
qualified heir to be ““at risk’’ — isn’t met by
being at risk with respect to changes in price
only. Production risk is necessary.

In the pre-death period, the at-risk re-
quirement for special use valuation can be
met by the decedent or by a member of the
family as farm tenant. But in the case of the
PIK program, the tenant isn't at risk either
on land idled as a result of the program.

The solution came in two forms. On
March 1, 1983, [RS issued Announcement
83-39 (published as Ann. 83-43 in Internal

Revenue Bulletin No. 10} indicating that
land diverted from production in the PIK
program would be treated as a farm for
farming purposes and in the active conduct
of a farming business. Taken at face value,
the announcement seemed to address all of
the concerns about special use valuation
and installment payment of federal estate
tax, The announcement seemingly sanction-
ed even whole form set-asides and covered
both the 20% land diversion and PIK pro-
gram participation. The IRS announcement
was weakened by the fact that it was merely
an announcement rather than a ruling, by
the fact that it appeared to be at odds with
prior IRS rulings and by the fact that the
part of the announcement dealing with self-
employment tax curiously deemed cash
payments as well as payments in kind to be
self-employment income.

The PIK tax bill, signed into law 10 days
later, solved the federal estate tax problems
with respect to land idled under the PIK
program. But the bill did not address the
20% diversion. Usually, a subsequent statu-
tory enactment that deals with only a por-
tion of a problem creates a negative impli-
cation about the similar problems not ad-
dressed. Such a statute then is viewed as un-
dercutting the administrative ruling. In this
case, however, a statement in the House
Committee Report (H. Rep. 98-14 at p. 23)
indicates that failure of the Congress to ad-

" dress the issue of the 20 percent set aside

should not be taken as an indication that
the Congress necessarily meant that a dif-
ferent result should obtain as to land idled
under the 20 percent part of the program.
Taken together, the new statute, the [RS
announcement and the committee report
seem to have solved the problem — for
1983. But it’s only a one-year solution for
the 1983 PIK program. The provisions were
not made a permanent part of tax law.
fcontinued on page 5)
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Migrant and Seasonal Agricultural Worker Protection Act
presents different regulatory structure

by Don Pederson

April 14, 1983 is the effective date of the
Migrant and Seasonal Agricultural Worker
Protection Act (hereinafter MSPA). Pub.
L. No. 97-470, 983 U.S. Code Cong. &
Ad. News (96 Stat.) 2599 (1o be codilled at
29 U.5.C. §§1801-1872. MSPA repeals the
Farm Labor Contractor Act of 1963, as
amended, and while retaining certain fea-
tures of that legislation, presents a funda-
mentally different regulatory structure.

The Farm Labor Contractor Amend-
ments of 1974, designed to strengthen the
largely ineffective 1963 Act, left worker in-
terests dissatisfied even though certain gains
were experienced. The basic structure of
FLCRA continued to place the duty to
comply with affirmative worker protection
requirements on those farm labor contrac-
tors required to register with DOL.

Emplover interests were equally unhappy
because of the efforts of DOL to apply the
registration requirement to fixed-situs
agricultural operators engaged in their own
recruiting and hiring activities and because
of the flood of litigation that followed the
1574 Amendments.

This general frustration led to negotia-
tions among interested parties including the
appropriate Senate and House committees
and the drafting of a consensus bill propos-
ing MSPA. The following description of
MSPA draws on the act itself; House Re-
port No. 885, 97th Cong., 2d Sess., reprint-
ed in 1983 U.S. Code, Cong. & Ad. News
4547; final MSPA regulations at 48 Fed.
Reg. 36741 (1983) (effective Sept. 12, 1983).

Overview of MSPA

The basics of MSPA are relatively sim-
ple. There are three principal classes of reg-
ulated persons: farm labor contracrors, ag-
ricultural employers; and agricultural asso-
ciations. Regulated status is achieved by
engaging in certain recruitment and em-
plovment activities involving protected
workers. Regulated parties must observe
prescribed afflirmative worker protection
requirements as to disclosures, payroll and
recordkeeping practices, motor vehicle
safety and other matters. Only farm labor
coniractors and their emplovees are re-
quired to register. Worker protection provi-
sions apply independently of the registra-
tion requirement and must be observed by
agricultural emplovers and agricultural
associations as well as by farm labor con-
tractors and employees of the latter. MSPA
docs contain a series of exemptions which
relieve certain persons from all responsibili-
ty under the act.

There are two ¢lasses of protected work-
ers under MSPA., migrant agriculiural

workers and seasonal agricultural workers.
The worker protections afforded the two
classes are slightly different.

There is one added regulated class, the
owner or person in control of housing sup-
plied to any migrant agricultural worker.
This person could be, but need not be, a
farm labor contractor, agricultural employ-
er or agricultural association.

In short, MSPA regulates nonexempt
fixed-situs agricultural employers and asso-
ciations by requiring that they comply with
worker protection requirements. Such com-
pliance plus registration is required of farm
labor contractors and their empioyees. In
this way objections of fixed-situs employers
to FLCRA registration requirements and
objections of worker interests over the nar-
row scope of the applicability of the
FLCRA worker protection requirements
have been addressed.

Regulated persons

With this brief overview in mind, certain
details are now explored. An agricultural
employer is any person who owns or oper-
ates a farm, ranch, processing establish-
ment, cannery, gin, packing shed or nur-
sery, or who produces or condittons seed,
and who either recruirs, solicits, hires, em-
ploys, furnishes, or transports any migrant
or seasonal agricultural worker. An agricul-
tural association is any nonprofit or cooper-
ative association of farmers, growers, or
ranchers, incorporated or qualified under
applicable state law, which engages in any
of the activities just stated.

A farm labor contractor is any person,
other than an agricultural employer, an ag-
ricultural association, or an employee of
either, who, for any money or oiher
valuable consideration paid or promised to
be paid performs any farm labor contrac-
ting activity. Farm labor contracting ac-
tivities are recruiling, soliciting, hiring,
employing, furnishing, or transporting any
migrant or seasonal agricultural worker.

The distinct regulation of persons who
supply housing to migrant agricultural
workers foeuses on owners and persons in
control. There is an exclusion from regula-
tion for certain commercial innkeepers.

Protected individuals

MSPA defines a migrant agricultural
worker as an individual employed in
agricultural employment of a seasonal or
other temporary nature and who is required
to be absent overnight from his permanent
place of residence, but excludes immediate
family members of an agricutiural employer
or farm labor contractor and certain legal

alien workers. Seasonal agricultural
workers are individuals employed in certain
agricultural employment of a seasonal or
other temporary nature who are not re-
quired to be absent overnight from their
permanent place of residence. Seasonal ag-
ricultural workers are divided into two sub-
classes: those emploved on a farm or ranch
performing field work related to planting,
cultivating, or harvesting regardless of how
they travel to and from work; those who are
employed in canning, packing, ginning,
seed conditioning or related research, or
processing operations, but only if they are
transported to or from the place of employ-
ment via a day-haul operation. MSPA obvi-
ously leaves certain agricultural workers
outside the protected clause.

Exemptions from MSPA

The exemption scheme of MSPA
deserves the close attention of all farmers,
ranchers, canning companies and other ag-
ricultural operators that directly recruit,
employ or transport migrant or seasonal ag-
ricultural workers.

One series of exemptions extends to:
common carriers; certain labor organiza-
tions; nonprofit charitable organizations or
public or private nonprofii education insti-
tutions, but quite clearly not agricultural
cooperatives (regulated as agricultural asso-
ciations); any person who engages in any
farm labor contracting activity solely within
a twenty-five mile intrasiate radius ol his
permanent place of residence and for not
more than 13 weeks per year; custom grain
combine (solely as 1o grain), hay harvesting
or sheep shearing operatjons; various poul-
try operations providing the employees of
such operations are not regularly required
to be away from their permanent places of
residence other than during normal work-
ing hours; certain persons such as teachers
or coaches who supply workers who are
either full-time students or individuals
whose principal occupations are not agri-
cultural emplovemnt 1o dewassel, rogue, or
otherwise engage in the production of seed
and in related and incidental agricultural
employment specifically associated there-
with, so long as such persons are not re-
quired to be away overnight and no indivi-
dual under 18 years of age is providing
transportation; a similar exemption exists
for suppliers to string or harvest shade
grown tobacco operations except that the
overnight limitation is absent; persons (o
the extent they are supplied with students
and housewives for agricultural employ-
ment in the seed and tobacco work just de-
scribed. (continued on next paee)
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An employee of any exempt party de-
scribed in the preceding paragraph is ex-
empt when performing farm labor contract-
ing aciivities with the scope of the employ-
er’s exemption and exclusively for such em-
ployer.

Another exemption, which had no coun-
terpart in FLCRA, applies to family busi-
nesses. More particularly:

Any individual who engages in a farm la-

bor contracting activity on behalf of a

farm, processing establishment, seed

conditioning establishment, cannery, gin,
packing shed, or nursery, which is owned
or operated exclusively by such individual
or an immediate family member of such
individual, if such activities are perform-
ed only for such operation and exclusive-
ly by such individual or an immediate
family member, but without regard to
whether such individual has incorporated
or otherwise organized for business pur-
poses. MSPA §4(a)(1) (to be codified at

29 U.S.C. §1803{a)(1)).

Immediate family is narrowly defined in the
regulations to include only spouses, chil-
dren, parents, and brothers and sisters.

A newly conceived small business exemp-
tion also appears in MSPA:

Any person, other than a farm fabor con-

traclor for whom the man-days exemp-

tion for agricuttural labor provided under
section 13(a)(6)(A) of the Fair Labor

Standards Act of 1938 (29 U.S.C.A.

213(ad6)XA)) is applicable. MSPA

§4(a)(2) (to be codified at 29 U.S.C.

1803(a)2)).

The reference, of course, is to the fami-
liar 500 man-days test.

Registration

Title I of MSPA sets forth requirements
having application only to farm labor con-
tractors and their employees including reg-
istration with DOL and a ban on hiring cer-
tain illegal aliens. A registered person is not
necessarily licensed for all farm labor-con-
lracting activities. For example, 1If a regis-
tered party desires Lo provide transporta-
tion, drive a vehicle, or provide housing,
such activities must be specifically author-
ized in addition o recruiting, hiring and
employing.

Disclosures, payrolls, recordkeeping

Title 11 sets forth worker protection re-
quirements for migrant agriculiural work-
ers and Title JII those for seasonal agricul-
tural workers. The requirements will not be
discussed separately but differences will be
noted.

Disclosures required of regulated persons
include: place of employmern!; wage or
piece rate; work assignments; period of em-
ployment; benefits such as transportation
and charges for same; worker's compensa-
tion and unemployment insurance; exis-
{ence of any labor dispute; commissions to

aregulated person from area establishments - or association, or a farm labor contractor

upon sale of goods or services to workers;
and as to migrant agricultural workers only,
housing arrangements and charges, if any.
These disclosures are to be made to migrant
agricuttural workers in writing at the time
of recruitment. The same is true for season-
al agricultural workers recruited for can-
ning and other stated operations via a day-
haul operation. As to other seasonal agri-
cultural workers, the disclosures are to be
made in writing at time of an offer of em-
ployment i requested.

Regulated persons who employ migrant
and seasonal agricultural workers are also
subject to certain posting requirements.

Contents of payroll records are specified.
Each regulated person who employs any
migrant or seasonal agricultural worker
must maintain same for three years. Copies
are to be furnished to the person to whom
the workers were furnished and are to be
maintained by such person for three vears.
Wages are to be paid on time and at inter-
vals of no more than two weeks or semi-
monthly and must be accompanied by an
itemized statement.

Joint-employment doctrine

The term “‘employ™ deserves special at-
tention as MSPA gives it the same expan-
sive meaning that it has under FLSA. As a
result, a protected worker engaged in one
job may be in the position of employee to
more than one employer at the same time.
The most common example is where the
farm labor contractor who has supplied a
crew and the farmer on whose farm the
work is being done are potentially joint-
employers. Note that certain of the worker
protection requirements jus! discussed are
triggered when a protected worker is em-
ployed. Where a joint-employment situa-
tion exists, both employers are responsible
for observing the worker protection re-
guirements thus triggered, For this reason,
the legisiative history of MSPA indicates
that the joint-employmen: doctrine is a
**central foundation’’ of the act. Of course,
the joint-employment doctrine will not be
relevant as to those requirements triggered
solely by recruiting, providing of housing,
the use of a motor vehicle to transport
workers, and the like.

Housing

Those who are required to comply with
housing provisions of MSPA must comply
with applicable state and federal standards,
This includes OSHA standards, and where
still applicable, ETA standards. A satisfac-
tory inspection certificate is required prior
1o occupancy. Posting of terms and condi-
tions of occupancy is required.

Motor vehicle safety

Title 1V includes motor vehicle safety re-
quirements. Vehicles used or caused to be
used by a nonexempt agricultural employer

to transport a migrant or seasonal
agricultural worker are subject to certain
safety and insurance reguirements. Exclu-
sions are triggered when certain machinery,
such as a tractor, is being used for its in-
tended purpose in the field, or when family
members are transported, or when the
workers form a carpool not involving a
farm tabor contractor.

Determinalion of registration

A nonexempt person is not Lo engage the
services of a farm labor coniractor to sup-
ply protected workers unless such person
first takes reasonable steps 1o determine
that the contractor possesses a valid cerrifi-
cate of registration which authorizes the ac-
tivity for which the contractor is to be
utilized. A sirilar provision under FLCRA
produced difficult litigation over precisely
what steps the farmer or other agricultural
employer had to take. MSPA states that
“‘reasonable steps’” include reltance upon a
Certificate of Registration which is valid on
its face, or contact with the central registry
maintained by DOL.

Sanctions, remedies, enforcement

MSPA provides a variety of criminal and
administrative sanctions. [n addition, ag-
grieved workers have a statutory cause of
action for money damages. No limit is plac-
ed on actual damages. MSPA grants the
court discretton to award liquidated
damages up to $500 per plaintiff per viola-
tion. Under FLCRA language some were of
the view that there was no discretian to
award less than $500 per plaintiff per viola-
tion. MSPA piaces a limit on total awards
in class actions.

An employer may be ordered to rehire or.
reinstate a migrant or seasonal agricultural
worker with back pay where it is deter-
mined that the worker was discharged or
otherwise discriminated against because of
filing an MSPA complaint or engaging in
certain other activities including testifying
or planning to testify in MSPA pro-
ceedings.

Cautionary note: this is a brief introduc-
tion to a detailed regulatory scheme. It is in-
tended 10 provide a general orientation and
not to present all details or to raise potential
issues,

Don Pederson is professor of law and
director of the agricultural law program at
the University of Arkansas School of
Law, Fayetteville. He received his B.A.
Sfrom St, Olaf College, Northfield,
Minnesota in 1960 and his J.D. from the
Northwestern University School of Law,
Evanston, llingis in [963. He is a
mermber of the Minnesota Bar and the
American Agricultural Law Association
and is currently teaching in the areas of
agricultural fabor and agricultural finance
and credir.
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PIK TAX CHANGES
CONTINUED FROM PAGE 2

Another limitation — the changes in the
PIK (ax bill do not apply to land acquired
by a taxpayer after February 23, 1983, un-
less the land was acquired by reason of
death or gift or from a family member.

Self-emplovment tax. As indicated
above, the [RS took the position on March
1 thar a farmer receiving cash or payments
in kind under a government land diversion
program would be liable for self-employ-
emnt tax. With that status, the amounts
would also reduce social security benefits
after retirement and before age 70 to the ex-
tent earned income exceeds $6600 per year,

The PIK tax bill took quite a different
tack. The legislation makes PIK income
self-employment income if rhere is material
participation as to the land devoted to con-
servation use — the idled acres. Those not
wanting additional self-employment income
should be able to work out arrangements
with the tenant to manage the idled acres.

The tax bill thus effectively nullifies the
IRS announcement as to the treatment of
PIK amounts for self-employment tax pur-
poses. Technically, however, the 1983 law
does not undercut the IRS announcement
about how cash payments are treated under
the 20% land diversion program. Realistic-
ally, one would have to conclude that little
ts left of the IRS announcement as to self-
employment income. — Neil E, Harl

FIFTY CENT DAIRY DEDUCTION
CONTINUED FROM PAGE |

by the district court for the issuance of a
preliminary injunction: the possibilily of ir-
reparable harm 1o the plaintiffs if the relief
is denied; the apparent strength of
plaintiff's case on the merits; the potential
harm to the defendants if the preliminary
injunction does issue; and the public in-

7 [RENDS

terest. The circuit court found that
Secretary Block’s actions were not arbitrary
or capricious nor in excess of statutory
authority of limitations.

The basis of the district ¢ourt’s injunc-
tion of the imposition of the deduction was
the Secretary’s failure to comply with the
rule-making notice and comment provi-
sions of the Administrative Procedure Act,
5 U.S.C. § 553.

The Secretary advanced two arguments
in support of a conclusion that he had mert
the applicable rule-making provisions of the
Administrative Procedure Act. He first
claimed that the deduction was exempted
from the normal rule-making requirements
as a matter relating to ““public property,
loans, grants, benefils, or contracts.” 5
U.S.C. § 553(a)(2). The court found that
this exemption had been waived by the Sec-
retary by reason of a published announce-
ment in 1971 that the Department of Agri-
culture would generally follow the pro-
cedural demands of the Act for such mat-
ters. The Secretary’s second argument was
based on a ‘‘good cause’ exception from
the notice and comment requirements. 5
U.S.C. § 553(b)}{B). The court rejected this
argument as no extraordinary facts or
urgency justified dispensing the notice and
comment requirements.

The issue of irreparable injury to the
plaintiffs from the imposition of the deduc-
tion involved more than loss of income.
The deduction would likely force dairy
farmers to liquidate capital assets under dis-
advantageous circumstances and cause
creditors o tighten. their credit ar-
rangements with dairy farmers. The amicus
curiae brief from the State of Georgia noted
that the fifty cent across-the-board deduc-
tion would have a disproportionate effect
among regions and could cause a collapse
of dairy production in certain areas.

The potential harm to the defendants

from the issuance of a preliminary injunc-
tion would be the loss of revenue to the
United States. Although this loss could in-
volve significant amounts of money, it in-
volved less harm than the potentiai harm to
the plaintiffs that would arise from a denial
of an injunction.

The final factor of public interest favored
granting the injunction. An injunction
would grant plaintiffs the right to par-
ticipate in the decision-making process but
the Secretary would still be able 1o impose a
deduction by complying with the rule-
making provisions of the Administrative
Procedure Act.

The district court interpreted the in-
terplay of these four factors as favoring the
issuance of an injunction: the Secretary had
clearly violated the Administrative Pro-
cedure Act; the proposed deduction was
likely 1o cause irreparable injury to many
dairy farmers; enjoining the imposition of
the deduction would not cause irreparable
injury to the government; and the public in-
terest favored the observance of the notice
and comment requiremenis to safeguard
plaintiffs’ right to be heard and participate
in the decision-making process.

The Secretary has proceeded to remedy
this problem by proceeding to comply with
the administrative rule-making provisions
of section 553 of the Adminisirative Pro-
cedure Act, 48 Fed. Reg. 11253 (1983). On
January 27, 1983, a notice proposing to im-
plement a $1.00 per hundred weight deduc-
tion from commercial milk was published.
One-half of this deduction (fifty cents per
hundredweight) shall apply for the period
of April 16, 1983 through September 30,
1983. The second-half of this deduction
cannot be implemented until there exists a
final regulation establishing a refund pro-
gram. Various courts are still considering
this issue. Further reports will be forth-
coming. — Terence J. Centner
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Welcome to the first issue of
Agricultural Law Update

The Association is pleased to present the first in a series of monthly newsletters
highlighting significant developments in agricultural law. In addition, Agricultural Law
Update will be communicating a variety of Association activities and events to its
members. The Board of Directors, mindful of the educational objectives set forth in
our articles, entered into an agreement with Century Communications, Inc. only after
considerable search and discussion regarding the most effective means of providing
regular and current material of benefit to the membership.

It is appropriate that we extend our thanks to John Schumann, James Dean and
Jake Looney for their significant efforts in developing this relationship with Century
Communications and to Peggy Grossman and Donald Uchtmann for their work in the
study of publication alternatives. Special appreciation should be extended to Norman
Thorson, who served as the editor of earlier newsletters issued from the University of
Nebraska.

The quality and regularity of this new newsletter series will be monitored by
appropriate Association committees and officers, but each member has a responsibility
to present views and suggestions, as weil as copy, to make this new venture a success.

— Dale C. Dahl
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