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World Trade Organization and the Commodity
Title of the next Farm Bill
By Doug O’Brien

Attorneys who represent farmers, and especially those who represent producers who
receive payments through the Farm Bill, know what an impact that piece of federal
legislation has on producers’ business decisions. So the Farm Bill can determine a
producer’s decisions. But what determines the contents of a Farm Bill?

Traditionally, the major factors included the state of the farm economy, the condition
of the federal budget, and who is in power in Congress at the time of the bill’s
consideration. To be sure, all of these factors will again play a major role in the next
Farm Bill. But an influence that has many times provided background context to Farm
Bill deliberations is now up front and squarely facing policy makers:  current and future
trade policy. The impact of the Brazil cotton case has shifted current trade policy in a
way that may force domestic policy to change. Further, the debate surrounding the
next Farm Bill could very well coincide with the negotiations for the next major multi-
lateral agricultural trade agreement, known as the World Trade Organization Doha
Round. The timing both highlights and heightens the new significance that United
States’ trade obligations have on domestic policy.

This article examines how this new factor might influence Congress’ Farm Bill
debate. But first, the article sets the stage by focusing on particular provisions of the
2002 Farm Bill, and examining the World Trade Organization and the U.S.’s obligations
under it. This article is designed for the practitioner who works in the agricultural sector
and thus discusses the policy changes that may come about in the next few years.

Current policy
2002 Farm Bill commodity programs

This section of the paper examines the three major commodity payment mecha-
nisms in the current farm bill: direct payments, marketing loans, and counter cyclical
payments.1 Before discussing those individual mechanisms, the paper will first look
at some general rules of eligibility and limitations, all of which are important in the
context of U.S. trade obligations.2

The statute requires the Secretary to make payments to producers, who are
individually defined as “an owner, operator, landlord, tenant, or sharecropper that
shares in the risk of producing a crop and is entitled to share in the crop available for
marketing from the farm.”3 The regulations require that the person be “actively
engaged in farming,” a phrase to which the Code of Federal Regulations devotes an
entire subpart.4 In general, to be actively engaged in farming a person must make
significant contributions of both (1) capital, land and/or equipment, and (2) personal
labor and/or management.5 Recipients of commodity payments must also agree to
relatively minimal conservation requirements,6 as opposed to pre-1996 when farmers
might be required to remove up to fifteen percent of their cropland from production.
The current “highly erodible land” requirements simply oblige farmers to exercise
certain conservation practices that limit soil erosion on highly erodible land and
generally prohibit the conversion of previously uncultivated land and wetlands7

(programs popularly known as sodbuster and swampbuster, respectively).
The major limiting factors for producers are the number of acres one is allowed to

enroll, the number of bushels covered and the total amount of money one may receive
under the different programs. In general, the number of acres eligible for payment,
or “base acres”, is not based on the actual number of acres planted for the year that
the farmer receives a payment. Rather, base acres is generally the average number
of acres planted to covered commodities in the past, for instance from 1998 to 2001,
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June 27, 2006 — St. Louis, MO —
Sixth International Biotechnology
Roundtable
John Danforth Plant Science Center,
St. Louis, Missouri, 8:30 AM. to 6:30
PM

Sponsored by the Section On Environment,
Energy & Resources in cooperation with the
Council For Agricultural Science &
Technology and the American Agricultural
Law Society.

The program will discuss such questions as:
Will the Biosafety Protocol create barriers to
commercial markets for innovation from
public research?  Will export commodities
shipments require specific identification of all
“genetic events” present in any biotech crops
that they “may contain” (under BSP Article
18.2(a) - if so, will this lead to trade barriers
to corn, soy, cotton, canola shipments
containing traces of biotech crops (“genetic
transformation events”) that lack regulatory
approval in one or more overseas markets?
What should the Biosafety Protocol parties
consider in passing national or multilateral
regulation and liability regimes to implement
elements of the Biosafety Protocol?  How
will U.S. and other exporting nations react to
the “economic loss” threatened by the
Protocol?  What are the liability standards
for recovering economic loss arising from
trade disruption or barriers to trade? Contact:
Thomas Redick  (866) 444-7529 for
registration information or speaker details.
thomasredick@netscape.net

or if the producer prefers, base acres used
by the 1996 Farm Bill, which in turn were
also based on historical acreage.8 The
result is that one of the major variables in
two of the payments, direct payments and
counter cyclical payments, could be based
on production decisions the farmer made
many years prior to the payment. As will
be seen, another major variable in the
determination of direct payments and
counter cyclical payments is the program
yield. As with the base acres, the program
yield is also based on historical numbers
and will not change with the current yield.9

Another important limitation is the one
that has become the most controversial:
the amount of payments a producer may
receive under the different types of pay-
ment mechanisms. In general, a producer
is limited to the following amounts for
each program:  $40,000 in direct payments;
$65,000 in counter cyclical payments; and
$75,000 in loan deficiency payments and
market loan gains.10 Well-worn legal de-
vices such as the three-entity rule allow
farmers to essentially double the pay-
ment limits, and the use of commodity
certificates can take the lid off the market-

ing loan limits.11

One other limitation especially impor-
tant in the eyes of the World Trade Orga-
nization is the flexibility provided to pro-
ducer planting decisions. The 1996 and
2002 Farm Bills provided greater flexibility
to producers in whether and what to plant
without affecting certain payments. Yet
farmers are not completely free to plant
what they want. In general, producers
seeking subsidies for “covered commodi-
ties”12 may not plant fruits or vegetables
on base acres.13

The next section will look at the three
primary payment mechanisms received
by producers of covered commodities.

Direct payments. Producers receive di-
rect payments based exclusively on their
base acres and program yield.14 The di-
rect payments are a remnant of the 1996
Farm Bill Production Flexibility Contract
that were to phase out in 2002 but Con-
gress decided to extend. These direct
payments are generally decoupled, or
unrelated, to current production or price.
To arrive at a producer’s direct payment,
one simply needs to multiply the following
three variables by .85: base acres, pro-
gram yield, and payment rate. The pay-
ment rate is the rate provided for in stat-
ute.15

Counter cyclical payments. Counter cy-
clical payments signified the return of
deficiency payments, which were used in
Farm Bills before 1996. Counter cyclical
payments are designed to provide a safety
net for farmers when prices are low and
thus are not paid when prices are high.
The countercyclical payment makes up
the difference between the target price,
which is fixed in statute,16 and the amount
the farmer could have received for pro-
ducing the crop—including money re-
ceived when he or she sold the crop, the
direct payment, and any marketing loan
gain. While the CCP is partially based on
the season’s actual prices, it is not based
on the season’s actual production. Like
the direct payments, the CCP also uses
historical base acres and program yield
as variables instead of actual production
to determine how many units are eligible
for the CCP.

Thus producers could receive CCP pay-
ments even if they choose not to plant
anything; that is, none of the variables are
dependant on actual production. Never-
theless, CCP does have a countercyclical
affect because the payment is partially
dependant on market prices.

Nonrecourse marketing assistance loans.
Nonrecourse loans were a component of
both pre-1996 Farm Bills and the 1996 Farm
Bill. Marketing loans in theory provide
farmers interim financing from the time
that the crop is harvested until they decide
to market the crop. The loans were origi-
nally designed to give producers the abil-
ity to hold on to the crop until the harvest
seasonal lows passed. Nonrecourse loans

work by allowing farmers to borrow money
using the crop as collateral valued at the
loan rate, for instance $1.95 per bushel of
corn.17 If the actual price falls below the
loan rate, the farmer technically has the
option of forfeiting the crop, and because
the loan is nonrecourse, the farmer does
not have to pay the difference between
the loan rate and the value of the crop
when forfeited. Because there is no re-
course for forfeiting a lower-valued crop,
the real effect of nonrecourse loans is to
set a price floor because a producer will
always be able to receive at least the loan
rate for his or her crop.

For example, if a farmer borrows money
using 10,000 bushel of corn for collateral
and the loan rate is $1.95 per bushel, the
farmer receives a loan of $19,500. If at a
particular time the farmer decides to for-
feit the corn, although it is worth only $1.70
per bushel or $17,000 total at the time of
forfeiture, he will be free of his loan obliga-
tion because the loan is nonrecourse. The
farmer enjoys a loan gain of $.25 per
bushel or $2500. The real result is that the
farmer was able to receive $1.95 per bushel
of corn even though the market price was
only $1.70.

To avoid massive forfeitures and direct
commodities on to the market, Congress
has provided producers alternatives for
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receiving the loan gain. Instead of forfeit-
ing the commodity, the producers may
choose simply to pay off the loan at the
lower market price,18 thus receiving the
advantage of the difference between the
loan rate and the market price. The statute
limits the amount a producer may receive
on these marketing loan gains to $75,000
per person. On a variation of this market-
ing loan gain, producers can in effect take
part in a paper shuffle that allows them to
pay back the loan with commodity certifi-
cates. The economic benefit is the same
for the producer; the only major differ-
ence is that gains received when using
commodity certificates are not limited.
Finally, farmers can avoid putting their
crop under loan altogether and still re-
ceive an equivalent to the marketing loan
gain called a loan deficiency payment,
which are subject to the $75,000 payment
limit.19

The key for this article’s purpose is that
producers receive these type of benefits
based on actual production.

World Trade Organization
As stated on its website, “the World

Trade Organization (WTO) is the only
international organization dealing with the
global rules of trade between nations.”20

The organization was created in 1994 and
as of December 2005 included 149 coun-
tries as members. The main functions of
the WTO are to serve as a forum for trade
negotiations, administer WTO trade
agreements and handle trade disputes.21

Beyond the general agreements estab-
lishing the WTO and setting the rules of
dispute resolution, the main WTO agree-
ments are those covering the general
areas of goods, services, and intellectual
property.22 Under these umbrella agree-
ments are more specific agreements, such
as the Agreement on Agriculture that falls
under the umbrella agreement on goods
known as the General Agreement on Tar-
iffs and Trade (GATT). Appended to the
Agreement on Agriculture is each
country’s Schedule of Concessions that
lists specific country commitments.

The Agreement on Agriculture was one
of the major results of the Uruguay Round
of negotiations, which took place from
1988 to 1994. The Agreement is by far the
most significant international trade agree-
ment affecting agriculture, a sector known
for its protected status throughout his-
tory. Although its precise impact thus far
is difficult to gauge, the major significance
of the Agreement on Agriculture is simply
the creation of mechanisms to regulate
agricultural trade.23

The Agreement on Agriculture ad-
dresses three subjects: market access,
domestic support, and export subsidies.24

On market access, the Agreement on
Agriculture required countries to undergo
tarrification,25 which means the conver-
sion of non-tariff trade restrictions such as

quotas to tariffs. For example, if a country
has a quota restricting the amount of
kumquats that it will allow into the country,
the agreement requires that the quota be
converted into a tariff that would result in
the same number of imported kumquats.
Although the immediate result is the same
as quotas, tarrification provides for greater
transparency which makes it easier to
reduce tariffs. The Agreement on Agricul-
ture also requires a gradual reduction of
tariffs over time.

Domestic support refers to subsidies
provided to agricultural producers.26  The
Agreement on Agriculture divides the
types of support into different categories
determined by whether the support has
an effect on agricultural production.  The
categories are known as amber box, blue
box, and green box.

Subsidies included in the amber box are
those deemed to have trade-distorting
effects or that affect production. Amber
box subsidies are limited under the Agree-
ment on Agriculture as calculated under
the Aggregate Measure of Support
(AMS).27 The Agreement on Agriculture
requires countries to reduce the AMS by
a certain percentage, depending on
whether the country is developed or de-
veloping. For developed countries, the
AMS was reduced by twenty percent, while
developing countries reduced their AMS
by thirteen percent. The main examples of
amber box subsidies in U.S. policy are the
marketing loan benefits, including loan
deficiency payments and marketing loan
gains.28

Subsidies included in the blue box cover
production-distorting subsidies that re-
quire farmers to limit production.29 These
types of subsidies are used very rarely in
the United States, and at any rate are not
included in the AMS. A historical example
of this type of subsidy is the target price
deficiency payments that were a feature
of pre-1996 Farm Bills and that required
farmers to idle part of their productive
land in return for the right to obtain defi-
ciency payments.

Domestic supports categorized in the
green box are deemed not to distort trade
and thus are not included in the AMS.
Support falling under this category in-
cludes funding for agricultural research,
conservation, rural development, domes-
tic food aid and disaster payments.30 The
U.S. has argued that direct payments un-
der the 2002 Farm Bill should be included
in the green box, but the WTO Cotton case
discussed below ruled that direct pay-
ments cannot be categorized in the green
box and thus were included in the amber
box for the Peace Clause determination.31

Beyond the exemptions provided in the
green and blue boxes, the Agreement on
Agriculture also provides two types of de
minimus exceptions to the AMS.32 Prod-
uct-specific domestic support focuses on
the different types of amber box supports

used for a particular product and exempts
these supports if the total value does not
exceed five percent of the total value of
production of that product. Non-product-
specific support is exempt if all amber box
support used in the country for all prod-
ucts is less then five percent of the total
value of production of all products in the
country.

In the Agreement on Agriculture the
U.S. is committed to limiting its AMS to
$19.1 billion per year. When trying to de-
termine whether a program is included in
the AMS, one analyst provides this helpful
list of questions:33

1. Can the program be categorized within
the green box, i.e., does not distort trade?

2. Can the program be classified under
the blue box, i.e., a production-limiting
program?

3. Does the support fall within either the
product-specific or non-product-specific
de minimus exceptions?

If the answer to any of these questions
is yes, then a country is not required to
include the program expenditures in the
AMS. Otherwise, the domestic support
should be added to AMS.

Export Subsidies.  “Export subsidies are
special incentives in the form of direct or
indirect compensation provided by gov-
ernments to commercial firms to encour-
age increased foreign sales of domestic
products.”34 Examples of export subsidies
include direct export payments to export-
ing firms and gifts or sales of government
stocks below the market price.35 The
Agreement on Agriculture requires de-
veloped countries to reduce the value of
subsidized exports by 36 percent over six
years (1995-2001).36 While direct export
subsidies are subject to these commit-
ments, indirect subsidies such as credit
guarantees are subject to some debate.

Agreement on Subsidies and
Countervailing Measures. The Agreement
on Subsidies and Countervailing Mea-
sures (SCM) is the agreement that gener-
ally provides disciplines on subsidies and
limits what countries can do to counter
others’ subsidies.37 Discussed below, the
Peace Clause in the Agreement on Agri-
culture largely exempted agriculture from
provisions of the SCM Agreement.38 With
the Peace Clause’s expiration in 2004,
however, the SCM now generally applies
to agriculture.

The SCM divides its treatment of subsi-
dies into more general “actionable subsi-
dies”39 and more precise “prohibited sub-
sidies.” Prohibited subsidies include sub-
sides contingent on export performance
(export subsidies) and subsidies contin-
gent on the use of domestic over imported
goods.40 Export subsidies for agricultural
goods are not subject to this prohibition,
but are rather limited by the Agreement
on Agriculture.41 “Actionable subsidies
are countervailable, if they cause mate-

Cont. on  page 4
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rial injury to domestic industry.  In addi-
tion, actionable subsidies (for example,
government benefits to a specific enter-
prise or industry), even if not prohibited,
nonetheless may be subject to challenge
under the agreement if used in a way so as
to cause ‘serious prejudice’ to the inter-
ests of another WTO member.”42 Serious
prejudice may arise when “the effect of
the subsidy is to displace” imports, under-
cut prices of competing products, or in-
crease the world market share of the
particular product.43 One commentator
summarizes the effect of the SCM in this
way:  “[W]henever a government confers
a financial benefit to a specific group of
producers, such benefit will amount to a
subsidy that may be challenged by an-
other WTO member if that subsidy caused
‘serous prejudice’ to its interests.”44

Peace Clause in the Agreement on Agri-
culture.  The Agreement on Agricultural
protected countries from some claims
that otherwise would have been action-
able under the SCM.45 What is popularly
known as the Peace Clause expired in
January of 2004.46 Before it expired, the
clause suspended the application of the
Agreement on SCM to most agricultural
subsidies, including (1) domestic support
that did not violate the limits within the
Agreement on Agriculture as long as the
support granted to that subsidy was not
greater than that provided in 1992,47 (2)
domestic subsidies that fit within the green
box,48 and (3) export subsidies that do not
violate the Agreement on Agriculture.49

The Dispute settlement process.  In any
agreement the ultimate question must be:
Why would the parties choose to comply?
For the United States, there are any num-
ber of “soft” reasons generally based on
the idea that free trade is a good thing, the
U.S. must be a leader in free trade, and if
the U.S. flaunts the primary trade agree-
ment it will threaten both the free trade
movement and the U.S. position as a trade
leader. Beyond this geo-political reason-
ing, the WTO also provides some hard
backstops to enforce its agreements.

Annex 2 to the General Agreement on
Tariffs and Trade, the Dispute Settlement
Understanding, sets out the rules of han-
dling disputes that come under the Agree-
ment on Agriculture.50 In general, the DSU
encourages members to negotiate trade
differences in “consultations.”51 These
consultations could be compared to man-
datory mediation before a party in a U.S.
civil proceeding is able to proceed to litiga-
tion.  If the consultation does not solve the
trade dispute, the parties have the oppor-
tunity to establish a panel to hear the
dispute.52 According to the DSU, the panel
should hear the case and file a report
within six months of convening.  Aggrieved
parties may appeal the findings of the
panel to an appellate body.53

The panel report, or in the case of an

appeal the appellate report, will include
recommendations and rulings of what the
violating party should do to come into
compliance. Once the panel or appellate
report is final, the parties once again have
the opportunity to negotiate terms with
respect to the adopted recommendations,
including compensation for the complain-
ing member. If the parties fail to agree on
how to proceed, then the aggrieved party
may request the Dispute Settlement Body
to suspend certain provisions of WTO
agreements that either restrict trade for
the aggrieved party or generally help the
party that was found to violate the agree-
ment.54 In short, the process first recom-
mends that a member change their do-
mestic policy to come into compliance,
and if it does not do so, the WTO may take
away certain rights or impose obligations
such as allowing the aggrieved country to
impose higher tariffs on the violating
party’s goods.

Brazilian cotton case
Brazil’s complaint against the U.S. cot-

ton program provides an example of the
dispute settlement process. A dispute that
Brazil initiated in late 2002 went through
the consultation and panel process and
was appealed by the U.S. In March 2005,
the appellate body upheld the panel’s
finding that portions of the U.S. cotton
program violated the Agreement on Ag-
riculture.55 The most concrete finding was
that the U.S. Step 2 program violated the
Agreement on Agriculture because the
payments were based on export perfor-
mance. “Step 2 requires the USDA to issue
cotton user marketing certificates or cash
payments, under certain circumstances,
to domestic users (such as textile mills)
and exporters of cotton. The Step 2 certifi-
cates help to bridge part of the gap be-
tween the price of U.S. and foreign growths
by ‘buying down’ part of the difference
between the U.S. price and the world
price.”56 The Agreement on Subsidies and
Countervailing Measures generally pro-
hibits subsidies that are based on export
performance or that are contingent upon
the use of domestic over foreign sup-
plies.57 The panel and Appellate Body also
found that most of the U.S.’s export credit
guarantees are effectively export subsi-
dies not consistent with the U.S.’s WTO
obligations. This finding went beyond cot-
ton to include other commodities that
participate in the export credit guarantee
programs.58 In response to the WTO de-
cision, Congress repealed the Step 2 pro-
gram effective on August 1, 2006.59

Although cotton was the only commod-
ity involved in the dispute, the WTO deci-
sion could have broader impacts because
of a preliminary finding having to do with
the Peace Clause. Before Brazil could get
to the Step 2 claim, it first needed to get
over the Peace Clause, which limited a
member’s ability to challenge a subsidy

when the subsidy is below the amount of
support for that particular commodity in
1992.60 To determine the level of support
for this Peace Clause question, Brazil
argued that direct payments should be
included, in opposition to the U.S.’s char-
acterization of direct payments as com-
pletely decoupled and thus exempt from
the support calculation.  Significantly,
the panel and appellate body found that
direct payments are not completely
decoupled because they were partly con-
tingent on producers not planting fruits
and vegetables.

Although the Peace Clause no longer
applies because it lapsed after the initia-
tion of the Cotton Case, the findings that
direct payments are not decoupled may
still have weight. This characterization
of direct payments as outside the green
box has some U.S. policy makers con-
cerned that these payments may sub-
ject the U.S. to more WTO challenges in
the future. Others, however, point out
that the consequences may be limited to
the particular case as evaluated strictly
in terms of the Peace Clause violation.61

One stated that “[t]he panel did not spe-
cifically reclassify U.S. [direct payments]
as ‘amber box,’ nor did the panel recom-
mend that the United States should no-
tify such future payments as ‘amber
box.’”62 At any rate, the finding focusing
on the fruit and vegetable limitation does
provide a new wrinkle in the Farm Bill
debate and at the very least will force
Congress to consider the wisdom of con-
tinuing that limitation.

The Doha Development Round
Article 20 of the Agreement on Agri-

culture required that the members be-
gin renegotiating the agricultural provi-
sions in 2000.63 To formally kick off nego-
tiations, member countries agreed to a
ministerial declaration in Doha, Qatar in
November 2001.64 This round of negotia-
tions has become known as the Doha
Development round in recognition of the
importance of the effect that the even-
tual agreement will have on developing
nations. Peppered throughout the decla-
ration are references to developing and
least developed nations that could be
summed up in this statement in the sec-
ond paragraph of the declaration: “[W]e
shall continue to make positive efforts
designed to ensure that developing coun-
tries, and especially the least-developed
among them, secure a share in the
growth of world trade commensurate
with the needs of their economic devel-
opment.”65 Further evidence of the im-
portance of developing countries is the
unprecedented active participation of
these countries in the negotiations. A
group of member countries known as
the G-20 and led by Brazil, India and
China has emerged as a major player in
the negotiations.66

Farm Bill/Cont. from  page 3
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Originally, the Doha Declaration set
January 1, 2005 for the completion of nego-
tiations.67 With agricultural presenting the
main snag, the latest schedule agreed to
in Hong Kong in December 2005 proposes
a new goal of completing negotiations by
the end of 2006, with member countries
establishing modalities by April 30, 2006.68

Modalities are the actual mechanisms
that will be used by countries to reduce
trade distorting policies. For instance, in
the Agreement on Agriculture the use of
tarrification and the corresponding re-
duction in tariff rates are modalities.69

As of the writing of this article in mid-
April, the conventional wisdom is that
members will not meet the April 30 dead-
line.  Further, the departure of Rob
Portman from the post of U.S. Trade Rep-
resentative to the Director of the Office of
Management and Budget on April 18 has
caused many to speculate that the Doha
Round may not be completed at all.

Trade promotion authority
Trade Promotion Authority (formerly

known as Fast Track negotiating author-
ity, now known as TPA) provides the Presi-
dent the ability to present negotiated trade
agreements to Congress for its approval
on an up or down vote.70  Without this
authority, Congress has the ability to
amend the agreements when they are
considered.  Such amendments would
likely cause a multi-lateral trade agree-
ment to completely unravel.  Thus, many
observers see the availability of TPA as a
key ingredient to U.S.’s involvement in the
Doha round.  A major complicating factor
is that TPA will terminate in July 1, of 2007.71

How trade policy will affect future farm
policy

The paper thus far has discussed the
most significant current domestic and
trade policy affecting agriculture.  The
rest of the paper will look at how these
different strains of policy may interact in
the near future with an eye toward the
rural attorney’s obligation to counsel their
clients.

Timing of the next Farm Bill and completion
of the Doha Round

A perfect storm may be brewing for
United States farm policy in the next year:
(1) The 2002 Farm Bill will expire at the end
of the 2007 growing season, (2) the
President’s Trade Promotion Authority is
set to expire in July 2007, and (3) the Doha
round of WTO negotiations is scheduled
to be completed in 2006.  In reality, the
Doha Round may extend beyond the end
of 2006, but many question whether it will
matter once TPA expires,72 thus pressure
is exerted on members of the WTO to
come to an agreement in late 2006 or early
2007.  On the domestic front, this means
that Congress needs to determine whether
to move forward with the drafting of the

next Farm Bill or whether to extend the
2002 Bill and rewrite it after the Doha
Round is either completed or completely
failed.

The Administration has made clear that
it wants to move forward with the drafting
of the Farm Bill notwithstanding what oc-
curs with the Doha negotiations.  Secre-
tary of Agriculture Johanns made clear in
early March that he strongly opposes any
extension of the 2002 Farm Bill.73  Mean-
while many of the commodity groups and
general farm organizations that have been
relatively happy with the 2002 Farm Bill
seek to extend its provisions into at least
2008.74

U.S. policy makers may see another
factor that could determine the timing of
the next Farm Bill:  additional WTO chal-
lenges.  The Brazil cotton decision high-
lighted some of the vulnerabilities of U.S.
commodity programs beyond just the
cotton program.  The status of the direct
payments was put in question when the
WTO ruled that they could not be catego-
rized as green box payments; thus those
payments would likely be categorized
within the amber box.  Meanwhile many
question how countercyclical payments
would be categorized if they were chal-
lenged.  Given that the payments are
based on market prices, it is likely that the
counter cyclical payments would be cat-
egorized under the amber box.  One orga-
nization in particular raised the specter of
WTO challenges in the corn, cotton and
rice programs.75

Depending on the level of threat of
these possible challenges, policy makers
have the following choices:  (1) essentially
maintain the status quo in terms of WTO
obligations and the Farm Bill, and thus
face the possible consequences of suc-
cessful WTO challenges; (2) ensure that
the Doha Round results in an agreement
that allows for current Farm Bill policy, for
instance ensuring that countercyclical
payments are somehow exempted from
the Aggregate Measure of Support, or (3)
change the Farm Bill programs to come
into line with WTO obligations.  The next
section considers what Congress might
do in the next farm bill in light of these
considerations.

Provisions of the new Farm Bill
This section considers some possible

policy options for the next  Farm Bill in light
of trade developments.  The logical place
to start is to consider current commodity
program policy.

Direct payments.  Although once thought
to be protected from WTO scrutiny be-
cause they were generally decoupled from
production, direct payments are no longer
shielded from challenge after the Brazil
cotton case ruled that the fruit and veg-
etable limitations do have an effect on
production decisions, and thus cannot be
categorized in the green box.76  A sup-

posed easy way to address the problems
with direct payments would be to remove
the fruit and vegetable restrictions.  Such
action may affect the political balance
between commodity producers and fruit
and vegetable growers so that more re-
search or risk management money will be
provided to the fruit and vegetable sector.

While direct payments are generally
popular with producers and landowners
with acreage and yield base, members of
the general public can look at these pay-
ments with a jaundiced eye.  It can be
difficult for policy makers to make the
typical arguments in support of subsidies
for direct payments because:  (1) the pay-
ments do not necessarily provide a safety
net for producers from the inherent risks
in farming because the payments are not
based on the exigencies of Mother Nature
or the market; and (2) the payments pro-
vide relatively minimal apparent public
benefit by requiring minimal conserva-
tion requirements, unlike other conserva-
tion based payments such as the Conser-
vation Reserve Program, Conservation
Security Program, or Environmental Qual-
ity Incentive Program, which require ex-
tensive conservation efforts.

Nevertheless, policy makers are sure
to look at direct payments as a key com-
ponent of the next Farm Bill because pro-
ducers see these payments as providing
them the greatest amount of flexibility in
planting decisions.

Countercyclical payments.  Many be-
lieve countercyclical payments are also
likely to fall into the amber box.77  Although
one could argue that they do not affect
production because the payment does
not depend on a farmer producing a crop,
they are dependant on market prices and
thus likely fall out of the green box.78  U.S.
negotiators, however, have discussed
changing the Agreement on Agriculture
in the Doha Round to make it clear that
CCP’s would be included in a category that
would not go toward the Aggregate Mea-
sure of Support, such as the blue box.
CCP’s have become popular with produc-
ers because they do provide the formu-
lized safety net that was lacking in the 1996
Farm Bill.

Marketing loan programs.  The pay-
ments that clearly fall within the amber
box are the marketing loan gains, loan
deficiency payments, and commodity cer-
tificates.79  Producers have come to rely
on these payments as providing a price
floor for their commodities.  If the Doha
Round and the new Farm Bill do not some-
how move direct payments or
countercyclical payments out of the am-
ber box, policy makers may need to con-
sider decreasing the amount of marketing
loan payments.  Otherwise, the U.S. will
risk exceeding the WTO allowable Aggre-
gate Measure of Support and open itself to
more WTO challenges.
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Conservation measures.  Many observ-

ers argue that the answer to the WTO
dilemma is to increase conservation
spending and decrease spending on com-
modity programs.  One program in par-
ticular, the Conservation Security Pro-
gram,80 might provide a vehicle for in-
creased spending on water quality and
soil conservation because it pays farmers
to engage in these practices on working
lands. CSP was new in the 2002 Farm Bill,
and although it has suffered some set-
backs because of funding and limited avail-
ability, the program continues to be popu-
lar among producers because all produc-
ers, no matter what they grow, are eli-
gible.

Other conservation programs, such as
Environmental Quality Incentives Pro-
gram81 and the Grassland Reserves Pro-
gram,82 also provide farmers incentives
to engage in conservation practices.
These two programs, along with CSP, tend
to garner more support among producers
because they allow the producers to con-
tinue using the land to gain income. An-
other widely used program, the Conser-
vation Reserve Program,83 is more popu-
lar with environmentalists and outdoor
enthusiasts because it takes land out of
production and preserves the land almost
exclusively for conservation and wildlife
purposes.

Rural development. Beyond conserva-
tion, people are also considering whether
some of the commodity program re-
sources could be diverted to rural devel-
opment programs. These programs ei-
ther assist in bolstering the infrastructure
of rural communities or helping rural busi-
nesses start up. For example, program in
the 2002 Farm Bill called a Value Added
Producer Grants provides assistance for
business planning as well as capital infu-
sion for promising businesses in rural
areas.

A particular area that has garnered a lot
of interest is helping businesses that pro-
duce biobased products, such as fuel or
plastics made from corn or lubricants
made for soybeans. As domestic policy
makers search for ways for the U.S. to
become more energy independent, they
are looking to promote domestic biobased
energy such as ethanol or soydiesel.

Most of the rural development programs
are safe from WTO scrutiny because they
fall squarely in the green box. Certain
provisions, however, especially those re-
lated to bioenergy, could run into WTO
restrictions. For instance, some are con-
cerned that the increased demand for
ethanol resulting from a recent federal
mandate84 requiring the petroleum indus-
try to increase their use of renewable
fuels from 4 billion gallons a year in 2003 to
7.5 billion gallons a year in 2007 may cause
an influx of imported ethanol.85 In response
to these new imports, some in Congress

have considered policies to ensure that
the increased demand will benefit domes-
tic producers. Such policies could include
requirements that certain refineries or
processors use domestic commodities.
Policies that expressly prefer domestic
products over exports could run afoul of
trade obligations.86

Payments related to decreased produc-
tion. Another approach would hearken
back to pre-1996 policy that used land
idling in conjunction with government-
owned reserves. Essentially, the program
would continue to utilize the non-recourse
marketing loans and would accept for-
feited grain into farmer-owned storage
facilities when the loan rate exceeded the
market price.87 The program would pay
farmers to store the grain and would re-
lease the grain when market prices
reached a higher level. To encourage
higher prices, Congress would give the
Secretary of Agriculture the power to
manage supply by requiring farmers who
participate in the program to set aside
land in times of surplus.88 The apparent
advantage to this program is that it builds
reserves for weather disasters and it is
designed to let the Secretary use supply
management so that the market clears
the surplus. Deficiency payments that
acted much like the 2002 Farm Bill
countercyclical payments provided farm-
ers further protection from low prices.
Critics of this approach feared that the
reserve served as a drag on the market
because global buyers always figured in
the excess supply into pricing decisions.
Furthermore, some criticized the level of
involvement the government had in pro-
duction decisions.

Certain parts of this approach, such as
the target payments, would likely fall into
the blue box because the target payments
could be conditioned on the producers
agreeing to limit their production per
USDA’s determination. It is less clear how
the WTO would treat the government
storage program because the system is
designed to affect prices by tamping down
price spikes and leveling off price valleys.

Buyouts and state block grants. Two less
likely, but interesting, scenarios are the
use of buyouts or state block grants.  One
could look to the tobacco buyout in the
2002 Farm Bill for an example of how
Congress could decide to eventually dis-
continue domestic support, but compen-
sate landowners and producers who have
invested in the sector assuming that the
subsidies would continue.89 Such an ap-
proach would likely look to acreage and
yield bases, much like the direct payment
formula, to determine a lump sum pay-
ment to producers. Obviously this ap-
proach has appeal to those who would like
to see the subsidies terminated. It is un-
likely that such a buyout would violate
WTO obligations because the buyout
would not directly affect production deci-

sions.
Another novel idea would take the bud-

get for commodity programs and dispense
it to the states in the form of block grants.
The states could then decide how to sup-
port farmers and rural communities. This
approach raises a myriad of question,
most significantly: How would the money
be divided? What restrictions would be
put on states? Where would the states
spend the money? How a WTO panel
would view this idea would likely depend
on whether the states decide to imple-
ment programs that would affect produc-
tion or distort world market prices.

Conclusion
Trade policy has always played a major

role in the evolution of the U.S. agricultural
sector. With the 1994 Agreement on Agri-
culture resulting form the WTO Uruguay
Round, trade policy started to play an
even more important role in domestic
farm policy. As we move deeper into 2006,
the intersection of these two policies be-
comes more prominent with the negotia-
tions of the Doha Round that may result in
a new WTO agreement on agriculture. If
the Doha Round fails, Congress will need
to consider the implications of the Brazil
Cotton Case and whether current policy
may open the U.S. to more WTO chal-
lenges. No one can predict the result of
this geopolitical chess match, but one can
assume that the agricultural policy land-
scape is poised to change in the next few
years.
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AALA member Paul Wright to be inducted into the Ohio Agricultural Hall of Fame.  By Peggy Kirk Hall
The Ohio Agricultural Council recently announced Paul’s selection for the Agricultural Hall of Fame, Ohio’s highest recognition for individuals who have
made outstanding contributions to the agricultural industry. Paul will be inducted at a special ceremony at the 2006 Ohio State Fair that will highlight his
accomplishments, service and leadership throughout his career. Paul played a founding role with the American Agricultural Law Association and was the
first Ohio attorney chosen to serve as President of AALA. “Paul has been a valuable, respected member of AALA as long as I have known him,” stated
AALA President Don Uchtmann. Many other “firsts” are included in Paul’s long list of accomplishments: serving as the first Farm Management Specialist
and Associate Professor to specialize in agricultural law at The Ohio State University—where he established OSU’s Agricultural Law Center and taught
OSU’s first course in Agricultural Law—and founding Wright Law Company, one of the first Ohio law firms to cater to the needs of agriculture. Paul will
also be recognized for a lengthy record of service and mentoring to the legal profession, OSU and his church community. “Paul has had a tremendous
positive influence on agricultural law and the agricultural interests in Ohio and beyond,” according to Ohio attorney Larry Gearhardt—“He is the
‘Godfather’ of agricultural law in Ohio.”

Nominations for Annual Scholarship Awards. The Scholarship Awards Committee is seeking nominations of articles by professionals and
students for consideration for the annual scholarship awards presented at the annual conference. Please contact Jesse Richardson, Associate
Professor, Urban Affairs and Planning, Virginia Tech, Blacksburg, Virginia 24061-0113,(540) 231-7508 (phone) (540) 231-3367 (fax) email:
jessej@vt.edu

New AALA Website design. Many thanks to Greg Deane of Diving Turtle Designs in Eugene, OR for redesigning, visually as well as technically, the
AALA web site. Greg donated, and continues to donate, a substantial amount of time to the project in addition to the contracted services. The next
phase of development will be to add functionality to the site to give members more control over their information in the database, the ability to search the
Update archives, and the ability to pay dues and registration fees by credit card using Paypal. Please take a moment to view the site and to send me
any comments. The site is designed to work with all browsers but one never knows where a problem may arise.

--Robert P. Achenbach, Jr, AALA Executive Director P.O. Box 2025, Eugene, OR 97405 541-485-2090 RobertA@aglaw-assn.org


