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“Justice is the firm and
continuous desire to render
to everyone that which is his
due. ™

— Jusitnian

An analysis of H.R. 4072

The signing into law of H.R. 4072 (PL98-258) on April 10, by the President
capped a successful push by wheat state Congressmen to enact a better wheat pro-
gram before the 1984 campaign season began, Unfortunately, Administration in-
sistence that any improvement of the wheat program had to be coupled with a
target price freeze forced rice, cotton, and, to a lesser extent, corn interests to
swallow major concessions. OMB Director David Stockman, with the eager
assistance of wheat interests and a corps of Senate Republicans continued his
mastery over the remnants of the once formidable Farm Bloc by preventing the
Senate from transforming H.R, 4072 into a traditional “‘mini’’ farm bill-some-
thing for everyone. And many have speculated that Secretary Block saved his job
by spearheading a budget-reduction packagc, however illusory, on the heels of
one of the costliest years for federal agriculture programs, nearly 330 billion.
The big winner undoubtedly is wheat. Although the target price is rolled back
to $4.38 per bushel for both 1984 and 1985 from $4.45 and $4.65, respectively,
the creation of a 10% paid diversion with a payment rate of $2.70 a bushel, 50%
in advance, gives wheat farmers the ability to recoup any losses. Non-paid acre-
age reduction is reduced from 30% to 20% and the original 10-20% PIK option is
maintained, although the payment rate is increased from 75% to 85% of farm
program yields. Also, haying and grazing will be permitted on diverted acreage
for 1984 wheat, at the option of each State’s ASCS, if the acreage was devoted to
wheat before January 12, 1984,
fcontinued on page 2)

Special use agreement

One of the requircments for special use valuation that has caused serious prob-
lems in recent months for estates electing the special method for valuing farmland
at death is the requirement for an agreement to be signed by all parties with an in-
terest in the property subject to the election. The parties must consent in the
agreement to personal liability for any additional federal estate tax on recapture.
The agreement must be filed with the notice of election.

Several recently issued private letter rulings have sketched out how serious the
IRS is in requiring that the agreement must be signed by ali parties with an inter-
est. -

o Ltr. Rul 8416002: a spectal use valuation election was ineffective because the
agreement was not signed by contingent remainder beneficiaries of an inter vivos
trust,

® Ltr. Rule. 8416007: the election was ineffective because no one signed the
agreement on behalf of a corporate lJandowner even though two sharcholder-di-
rectors signed in their individual capacities.

e Ltr. Rul. 8342004: election not allowed where co-owners who were not heirs
of the decedent did not sign the agreement. Ltr, Rul. 8412014 involved a similar
fact situation where a brother of the decedent — who was not an heir but was a
co-owner of land with the decedent — did not sign the agreement.

e Ltr. Rul. 8352112; the election was denied where the agreement was not
signed by anyone on behalf of a grandchild — born three months after the dece-
dent’s death — as a contingent beneficiary.

The rulings make it clear that the language in the regulations that the agree-
ment must be signed by all parties with an interest will be strictly construed.

-— Neil E. Har!




H.R. 4072
CONTINUED FROM PAGE |

The 1984 programs for rice, cotton,
and feed prains are unchanged. USDA
officials pressed for target freezes on
these commodities for both 1984 and
1985, but wheat state Senators revised
their original proposals to exclude the
remaining program crops for 1984,

In 1985 the rice target price will be
frozen at $11.90 per hundredweight,
instead of the scheduled $12.40. Rice
farmers will be required to set aside at
least 25% of their acreage if the carry-
over ievel exceeds 25 million cwt. Any
set aside amount above 25% will be in
a paid diversion program at $2.70 a
hundredweight, to be increased to
$3.25 if the carryover is between 35 and
42.5 million cwt, and to $3.50 a hun-
dredweight if carryover levels exceed
42.5 million cwt.

Upland cotton will have a 1arget
price freeze in 1985 at 81 cents per
pound instead of the scheduled 86
cents per pound. If cotton carryover
levels exceed 3.7 million bales, the Sec-
retary shall announce at least a 25% set
aside, with any amount above 20% to
be in a patd diversion program at 25
cents per pound. The payment rate will
rise to 30 cents per pound if carryover
levels exceed 4.1 million bales and 35
cents per pound if the levels exceed 4.7
million bales.

Corn farmers in 1985 must absorb a
drop from $3.18 per bushel to $3.03 in
the target price. If the corn carryover
exceeds 1.1 bushels, the Secretary can
implement a set aside program from 5
to 20%. No less than 5% will be in a
paid diversion if there is a set aside and
any reduction above 15% will be equal-
ly divided between a paid diversion

_—ZLMW_/PM

YOL. I, NG A, WHOLENO. 8 MAY 1984
Cditar . «.. . ... BruceH.Herz

AALA Ednorul Lianan . .. PhiipE. Harnis
Umversity of Celorado
Conmbunng Ldiears: R, Charles Cubver, Littie Rock,
Arkansas: Metl B Huarl, lowa State Universit; JW
L oomes . Lrovzrsety ail Arkansas; Thomas 5 MoGivern,
Commodity Fotures Trading Commission

For AALA membership mforrnalmn contact Margaret R
Grossman, Lioseraty of llinois, 151 Bevier Hall, %05 5
CGoodwin, Lrhana, 1L 61801 (217) 313-182y

CENTUHRY COMMUNICATIONS, INC
Agrnicallural Las Update s owned eschusinely by Century
Communications, tnc and published m conjuncuon with
the Amenican Agnculiyral 1aw Assonation Publicaban
office Century Communcanons, I S520-G Tauhs Ave,
Shokie, [L 6T (M6 64060 Philp C Siller, Prew
demi: Mariyn M Miller, ¥ice President; Lynn O, Hender-
son, viee President, Chistine & Waligorek, Secretary
Copright 1984 by Century Commumicatons, Inc All

rghts reserved Fird cas postage pad at Skokie, 1L 80077 J

program and the ARP. The payment
rate will be $1.50 per bushel.

H.R. 4072 has been likened to a
“mini’* farm bill because severai credit
assistance provisions were included.
One of the most important, and con-
troversial, is the raising of the FmHA
operating loan limits from $100,000 to
$200,000 on insured loans (direct
loans) and from $200,000 to $400,000
on guaranteed loans. The maximum re-
payment period on consolidated or re-
scheduled FmHA loans is raised from
seven to 15 years and FmHA disaster
loans (EM) can be made to producers
in counties adjacent to declared
disaster counties. The application
period for all disaster loans is extended
to eight months. Collateral reguire-
ments on disaster loans have been a
serious hindrance, and both Houses
agreed to allow farmers to value assets
used as collateral at their value one
year before the date of the disaster de-
claration, if that value is higher than
current value.

H.R. 4072 also provides additional
funds for the insured, Economic
Emergency (EE) program. In October,
1983, as a result of the Kjeldah! v.
Block case, the Secretary was ordered
to release $600 million that had been
earlier appropriated for the EE pro-
gram. However, OMB Director David
Stockman, in January, 1984, ordered
that only $50 million of the $600 mil-
lion allocation could be used in insured
loans. Both Houses, responding to
harsh criticism of this forced realloca-
tion, attempled to ease the turmoil in
the EE loan program by earmarking
$310 million more of the original pool
for insured loans.

Arguably the most important credit
provision in H.R. 4072 is the authority
for the Farmers Home Administration
to reschedule, reamortize, defer, or
consolidate loans at the interest rate on

the original note or the current interest
rate, whichever is lower. FmHA offi-
cials privately have hailed this provis-
ion as one that will reduce outstanding
indebtedness because more producers
will seek loan servicing.

A non-binding Sense of Congress re-
solution requesting that the President
seek over $1.5 billion in additional
money for 1984 and 1985 export pro-
grams is also included. Increased ex-
port aid was a condition of corn in-
terest support for the target price
freeze.

H.R. 4072, which passed the House
in Novemnber, 1983, by a voice vote as a
purely wheat enhancement bill, met
with spirited debate in the Senate be-
cause of the target price freeze provi-
sions. Senator Heflin of Alabama forc-
ed the USDA to negotiate on enhanc-
ing the cotton program before he
would consent to the bill being brought
up for debate and Senators Bumpers
and Pryor, both of Arkansas, con-
ducted an eleventh-hour “‘mini” fili-
buster which resulted in modest con-
cessions to rice interests. However, as a
rule, the wheat state Senators and the
crops of Senate Republicans swept all
before them. After three days of de-
bate, the Senate passed H.R. 4072, 78
to 10,

In conference, the five Republican
Senate conferees repeatedly defeated
attempts by the Democratic Senate and
House conferees, led primarily by Rep-
resentative Harkin of Iowa, to amend
the Senate version of H.R. 4072. The
bill was reported out with minor
changes and passed by voice vote in the
Senate and by the recorded vote of
379-11 in the House. H.R. 4072, a
testament to the strength of wheat in-
terests and David Stockman, is but a
taste of what farm interests can expect
during the debate of the 1985 farm bill.

— R. Charles Cuiver

FmHA loans and crop insurance

The Farmers Home Administration
(FmHA) has amended its emergency
loan regulations to require crop in-
surance in some instances. The amend-
ed regulations were published in 49
Fed. Reg. 17734-17735, April 25, 1984.

* If emergency loan funds are used
as the primary source of crop pro-
duction financing, crop insurance is re-
quired, if available, as a condition of

loan approval. FmHA will require an
““‘Assignment of Indemnity’’ on a bor-

rower’s crop insurance policy.
¢ [f FmHA is not the primary lender for
annual crop production expenses, but
has a security interest in the crop, crop
insurance will be required even if the
primary lender will be the beneficiary
under the ** Assignment of Indemnity.”’
— Neil E. Harl
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New CFTC reparations rules

by Thomas M. McGivern

In 1983, over 139 million contracts were
traded on the nation’s commodity exchang-
es, an increase of almost 25% from 1982,
Of these contracts, agricultural com-
modities were the most heavily traded, ac-
counting for over 41% of total volume.'
Thus far in 1984, total trading volume is
even higher than the record levels of 1983,
This increased use of futures trading, which
includes trading by those associated with
agriculture, plus the expected use of ex-
change-traded agricultural options com-
mencing in the fall of 1984, creates the po-
tential for an increased number of disputes
between (rading professionals and their ag-
riculturally-related customers.

Commodity futures trading dispute reso-
lution has been characterized at times in the
past in uncomplimentary terms, such as
complicated, costly and, especially, slow.
Like others in the trading public, agricul-
tural producers and processors have had a
number of forums in which 10 resolve these
disputes, including exchange arbitration,
reparations at the Commodity Futures
Trading Commission {Commission of
CFT{(), or an action in state or federal
court. Recently, however, a number of sig-
nificant changes have occurred which are
designed 1o remedy some of the problems
associated with past dispute resolution.

First, the Futures Trading Act (FTA) of
1582 amended the Comunodiry Exchange
Acl (CEA or Act) in a number of ways to
resolve questions on the availability of cer-
tain forums. The 1982 amendments added
new section 22 Lo create an express private
right of action under the Act, a response to
Merrill Lynch, Plerce, Fenner & Sraith v.
Curran’ and other cases addressing implied
private rights of action under the CEA. Sec-
tion 6d of the Act on state jurisdiction was
amended to permit state officials to initiate
proceedings in state {subject to certain re-
strictions), as well as federal, court for
alleged violations of antifraud provisions of
the Act, or Commission rules, regulations
or orders. The 1982 amendments also deiet-
ed the $15,000 limit on arbitration claims
conducted under the auspices of an ex-
change or registered fulures association
(RFA)}, thus opening this avenue 1o a
greater number of litigants,

Another recent change designed 1o aid in
the resolution of futures trading disputes
was the implementation in March 1983 of
an arbitration pilot program by the Na-

tional Futures Association (NFA). The
NFA, and RFA authorized under section 17
of the Act is an industry self-regulatory or-
ganization which became operational in Oc-
tober 1982, The NFA performs designated
regulatory functions with the CFTC in an
oversight role. Some of these functions in-
clude: (1) the screening, testing, and regis-
tration of certain futures industry profes-
sionals;* (2) ensuring compliance with NFA
rules, such as capitalization requirements
and segregation of funds; and (3) providing
an arbitration forum for dispute resolution
between NFA members and their custo-
mers. NFA officials announced in February
1984 that the testing period for the arbitra-
tion program was completed, and that the
program is now fully operational.” NFA is
also authorized to offer its arbitration
forum as a substitute for the arbitration
forums required of the futures exchanges
under the CEA.

Finally, a third major change is the adop-
tion of revised reparations rules by the
CFTC, which became effective on April 23,
1984.% The revised rules are designed to
streamline the reparations process and re-
duce the backlog of over 900 reparations
cases currently in various stages before the
CFTC Administrative Law Judges (ALIJs).
The impetus for these revisions were CEA
amendments proposed by the CFTC in
1982, which resulted in a directive by Con-
gress in the 1982 FTA to “‘promulgate such
rules, regulations, and orders as it (the
CFTC) deems necessary or appropriate for
the efficient and expeditious administration
of...” the reparations procedure.” The
rule revisions as finally adopted represent a
significant modification of past, and even
the proposed. rules for reparations found in
Part 12 of the Commission’s regulations."

Under the new rules, the Comrmission has
consolidated its organizational units re-
sponsible for administering various pro-
cedures under the former reparation rules
by creating a new *‘Office of Proceedings,”’
and charging that office with responsibility
for the administration of all reparation
rules except those concerning direct review
by the Commission, The newly created
position of “*Director of the Office of Pro-
ceedings'® has been designated under the
regulations 1o serve as administrative head
of this office, with supervisory authority
over all office personnel other than ALJs
and their personal law clerks, The Director

has wide-ranging authority, including
preliminary consideration of the pleadings,
assignment of cases and approval of travel
itineraries for the ALJs. Another position
in the Office of Proceedings is the **Judge-
ment Officer,”” a Commission employee
who will conduct proceedings and render
decisions pursuant to the new ‘“‘voluntary
decisional procedure’”” and the “‘summary
decisional procedure,”” both of which are
discussed below. This position is roughly
analogous to that of the Hearing Officer
under the former rules. The position of
“‘Proceedings Officer” has also bee
created. This Officer will assist the ALJs in
cases conducted pursuant to the ‘‘formal
decisional procedure,”’ also discussed
below, by preparing the record in the for-
mal procedure, a role similar to that of U.S.
magistrates in the federal court system. The
Proceedings Officer will expedite discovery
by deciding discovery-related disputes
under the formal procedure, and will also
be assigned default cases. Finally, a ““Pro-
ceedings Clerk”” will act under the supervi-
sion of the Director, and is responsible for
maintaining the reparations docket, acting
as custodian of the records and notifying
the parties of actions taken and orders
enlered in reparations matters.

An important change under the new rules
is the determination of when a reparations
“proceeding” is commenced. The process
is initiated by filing a complaint with the
Office of Proceedings. The Director con-
ducts a brief review to determine whether
the complaint is “‘clearly unsuitable'” for a
reparations proceeding.” If the complaint is
determined {o be unsuitable, consideration
of the complaint is terminated without any
need for action by the respondent.'® If tot
clearly unsuitable for reparations, the Di-
rector is required to forward the complaint
to one or more of the named respondents
for satisfaction of the complaint. The
respondent has forty-five days either to pay
the complainant the amount of damages
claimed or file an answer. The respondent
may submit with his answer a “‘motion for
reconsideration of the determination to for-
ward the complaint,”’ pursuant 10 section
12.18. This motion is intended fo point out
patent and superficial defects which would
render the complaint clearly unsuitable for
reparations. The Director may grant such a
motion, without a formal ruling, by ter-
minating consideration of the pleadings
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pursuant 10 section 12.27; or he may deny
the motion, again without a formal ruling,
by determining to forward the proceedings
pursuant to section 12.16."' The respon-
dent’s answer may also include counter-
claims, which must either allege facts which
independently would be the proper subject
of reparations, or arise out of the same
transactions or occurrences set forth in the
complaint.’* Finally, the respondent’s
answer must also elect which of the deci-
sional procedures discussed below is pre-
ferred, and if appropriate, pay the fling fee
if the procedure elected has a more costly
fee than the procedure elected by the com-
plainant. At this point the Director deter-
mines whether to forward the pleadings
pursuant to section 12.22 {default} or sec-
tion 12.26 (commencement of a reparations
proceeding). Only if the pleadings are for-
warded is a ‘‘proceeding’’ commenced.
This process is designed 1o save both the
parties and the Office of Proceedings lime
and expense by eliminating the need for cer-
tain steps until a proceeding is actually com-
menced.

" Probably the most significant of the
changes under the revised rules are the new
decisional procedures. The **voluntary de-
cisional procedure’ is intended to be the
most inexpensive and expeditious of the
three procedures, and has been compared
with NFA and commercial arbitration, This
procedure is available regardless of the
amount claimed or counterclaimed, but will
be employed only when all parties agree to
its use. The filing fee under this procedure
is $25. All claims and counterclaims must
be submitted in documentary form to a
Judgement Officer, who will render a deci-
sion,

At the time the Proceedings Clerk serves
notice to the parties that a proceeding has
been commenced pursuant 1o section 12.26,
he is also required to issue an order direc-
ting the parties 1o complete discovery with-
in sixty days. As under the former rules,
discovery is allowed to proceed without
leave of the decisionmaker.'’ Under the
voluntary procedure the Judgment Officer
is not permitted to hold pre-decision con-
ferences nor to conduct discovery and oral
examination of parties and witnesses. Pur-
suant {o section 12,108, all proof under this
procedure must be submitted in documen-
tary and tangible form. The Judgement Of-
ficer renders a final decision unaccom-
panied by findings of fact. This decision is
not appealable to either the Commission or
a court.'*

The Commission has noted advantages to
both complainants and respondents in us-
ing the voluntary procedure. First, a deci-
sion pursuant 1o this procedure can be ex-
pected within six months after the com-
plaint is filed. Second, the respondent does
not have to pay a filing fee and, because

there is no oral testimony, neither party will
incur legal expenses attributable to prepar-
ing for and presenting such testimony.
Third, unlike NFA arbitration, com-
plainants using the voluntary procedure will
be able to institute proceedings against
leverage transaction merchants and floor
brokers. Fourth, the respondent will not be
liable for prejudgment interest if a repara-
tion award is rendered against him, and suc-
cessful counterclaims will likely be obtained
earlier. Finally, awards may not exceed the
amont of damages claimed or counterclaim-
ed, and for a respondent found to have vio-
lated the CEA or Commission rules and
regutations, such a finding will not con-
stitute a basis for, inter alia, revocation or
suspension of his registration.'*

The new *‘summary decisional pro-
cedure’” is designed to replace the Commis-
sion's former *‘summary proceeding,’'’ in
which all proof was submitted in documen-
tary form and the amount of damages
claims or counterclaims did not exceed
$5,000. A Judgment Officer will also pre-
side over the summary decisional pro-
cedure,'* where claims or counterclaims are
limited to $10,000 and the filing fee is $100.

The summary decisional procedure does
not afford parties full oral hearing privileg-
es or the opportunity to submit memoranda
on proposed findings of fact and conclu-
sions of law. However, the Judgment Of-
ficer is permitted, in his discretion, to con-
duct one or more pre-decision conferences
in Washington, D.C. or by telephone, for
such purposes as discussing the advisability
of electing the voluntary procedure, en-
couraging sertlement, simplifying or clarify-
ing issues, obtaining stipulations, and dis-
cussing amendments or supplements to the
pleadings. An oral hearing will be held only
upon the motion of a party, and where the
Judgment Officer concurs that an oral
hearing is ‘‘necessary or appropriate (o re-
solve factual issues which are central to the
proceeding.””"’ Oral hearings may be held
in Washington, D.C. or conducted by tele-
phone, and except in extraordinary circum-
stances, must be completed within sixty
davs after notification that the oral hear-
ings, will take place. In an oral hearing, the
Judgment Officer has authority to conduct
oral examination of the parties, and may
also permit the parties to conduct oral di-
rect and cross examination of other parties
and witnesses.

After the parties have concluded their
submissions of proof, the Judgment Officer
will render an initial decision which mus! be
accompanied by findings of fact, may in-
¢lude an award of costs (inclueding rea-
sonable attorney’s fees, if appropriate),
and, if warranted, an award of prejudgmen:
interest. A decision under the summary
procedure may be appealed to the Commis-
sion. The Commision estimates that the

Judgment QOfficer's initial decision under
this procedure can be expected within nine
months after the complaint is filed.

The *‘formal decisional procedure’ is for
cases where the amount claimed or counter-
claimed exceeds $10,000, and at least one
party does not elect the voluntary pro-
cedure. The formal procedure affords the
parties a more traditional administrative
hearing, and the decision may be appealed
to the Commission and a U.S. Court of Ap-
peals. The filing fee for this procedure is
$200.

As in the voluntary and summary proce-
dures, the parties in a formal procedure are
permitted to proceed with discovery after
the section 12,26 proceeding has commenc-
ed. It is the responsibility of the Pro-
ceedings Officer, discussed /nfra, to assist
the parties in completing discovery as soon
as practical. To this end, the Proceedings
Officer, during the sixty-day period for
discovery, has the authority to rule upon
motions for: protective orders; orders com-
pelling discovery; enlarging the time permit-
ted for discovery for an additional period
not to exceed thirty days; leave to serve
written interrogatories of a number ex-
ceeding thirty; and, orders and subpoenas
directing non-parties 10 comply with
discovery. The Proceedings Officer may
also hold pre-decision conferences in
Washington, D.C. or by telephone, and
make recommendations to the assigned
ALJ regarding what action should be taken
“if counsel for a party engages in abusive
conduct, or a party fails to comply with a
discovery notice or request, an order com-
pelling discovery, or otherwise abuses the
discovery procedure...’"'* Any discovery-
related ruling issued by a Proceedings Of-
ficer may be appealed to the assigned
ALJY

An opportunity for an oral hearing will
generally be available for partiesin a formal
procedure, and is expected to become the
rule as opposed to the exception, Oral hear-
ings are permitied only in twenty specified
cities. However, whether an oral hearing
will be held is left to the ALJ’s discretion,
and he may dispose of some or all of the
issues without an oral hearing if he deter-
mines that documentary and other tangible
forms of proof are sufficient for resolution
of factual issues. The ALJ is authorized 1o
order that the direct testimony of the par-
ties and their witnesses be presented in
documentary form only, to expedite mat-
ters.

As soon as practical after submissions of
proof, including an oral hearing if one is
heid, the ALJ is required to issue an initial
decision with findings of fact and conclu-
sions of law. The decision may include a
reparations award and, if appropriate, an
award of costs and prejudgment interest.
As noted above, this decision is appealable,
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The Commission expects that the initial
decision will be rendered in a formal deci-
sional procedure within a year after the
complaint is filed.

There arc many other subtle and not so
subtle changes in the Commission’s new
reparation rules. The practitioner con-
fronted with a reparations question is en-
couraged 1o review not only the new rules.
but also the supplementary information ac-
companying these rules in the Federal
Register release. The new reparations rules,
coupled with changes brought about by the
1982 FTA and the NFA’s arbitration pro-
gram, should decidedly reduce the time for
dispute resolution in commodity futures
and options trading cases.

1. [n addihon, finaneial instruments accounted tor
20.19% of all trading, fallawed by precious metals,
16.12%%: stock ndcxes, 9.11%s; foreign currencies,
8.%1%¢; non-precrous metals, 2.29%; pet-~luem
products, 1.98%; and lumher, .56,

2. Pnb. L. No. 97-a44, 96 Stat. 2294 (1983),
1. 456 US. 353 (1982).

4. NFA membersinp iv compulsory for commodity
pool aperators, futures commission merchants, in-
lroducing brokers and commodiy trading advisors
who accept aulhorniy 10 trade customer accounts.
For exchanges. banks and comnodity-related busi-
ness firms, NI'A membership 15 opuional. Lm-
ployees ol NEA mnemibers who are required Lo regis-
ter with the CIYC as assecaled persons are also re-
quired 10 becorne NFA  associates. Only floor
traders and flour brokers, who remain subject to
exchange regulation, are not subject to NI A men-
beeship requirements. Turther information on NEA
may be oblained by writing thern at 200 W est Madi-
sion Street, Chicago, [linois 60606, or valling (312)
781-1300.

5. A pamphlet entitted “"Arhitrauon- A Way o Re-
solve Futures Related Disputes,” plus addinonal in-
formaticn on arbitration is asaifable by wriupg 1o
the NFA Arbitration Admmntrator ar the address
listed in note 4, swpra.

49 Fed. Reg. 6802 {February 22, {984},

Pub. L. No. 97-434, section 231, 96 Sial.
2319, 7 U.S.C. §1B(b) (1882).

Revisions to 17 C.F.R. Part 12, 49 Fed. Reg. 6521,
15069 (1984) (10 be codified at 17 C.F.R. §§12.1
-12.408) (hereinalier referred 1o in text and foor-
noles as *‘sechion’’),

2294,

A complaint 1s clearly unsuitable' if, for instance,
the statute of limitations on Lhe ¢laim has expired,
the complainant names unregistered respondents
who are not subject 1o reparations under section
12.2(¥) of the regulations, or the subjecl matrer is
clearly beyond the Commisticn’s reparations juris-
diclion.

Nole thal in this inslance a '‘proceeding,’” as de-
~fined in secuon 12.2{»}, has not yel commenced.
The determinanon not 1o forward a complant for
aroceadings 15 not zppealable to the Commussion
o1, iu the Commission’s view, 10 a U.S. Court of
Appeals. 49 Fed. Reg. at 6605.

This denial does not prejudice the respondent’s
right to reassert the maltcrs cited in his mortion in a
later motion o dismiss. The motion lo dismiss may
be filed onlv afrer the reparations proceeding has
commenced pursuant 1o section 12.26.

Even though a counterclaim may present facts
which would be properly jusufiable in reparations,
a case will not be forwarded for a proceeding if the
complaint itsell is determined tg be clearly un-
sullable.

Althcugh many aspects of discovery remain un-
changed {rom the Commussion’s former rules, some
important changes are worthy of mention. First,
parties are rot entitled 1o obiain the personal 1ax re-
lurps and business account records of auy other
party or person, absent the granung of a mouon
made (herefore showing the need for this inferma-
tion, and that such information could not be ob-
lained through other means. Second, regarding Je-
positions on wrillen interrogatories, pariies are nat
entitled to responses on more than thirty interroga-
tories absent leave 1o do so by the decisionmaker,
which w11l not be granted absent extraardinary cie-
cumstances, Third. ‘‘form interrogatories,"’ ie.,
those not specifically tailored lor discovery in the
particular proceeding, will be disfavored, and pro-
tective orders and awards of costs for abuse ol dis-
covery will be readily wrarred when such inter-

rogataries are used. Fourth, whenever a discovery-
related dispute culminates in a proteclive order or
an order compelling discovery, section 12.30{c) pro-
vides Lhat costs, including altorney’s fees, may be
awarded as a sunction against the party whose con-
ducl necessitated the arder, unless there iy subsian-
tial justfication lor that party's actton. [nally, sec-
tion 12.34 permits the decisionmaker to conduct
discovery of his own motion in the summary and
formal decisional procedures. There 15 ne such au-
thority for the decissonmaker under the volunlary
decisional procedure. Se¢ 49 Fed. Reg. at 6611.

14. However, the Commission may, upon ity awn mo-
tion, review a final decision under the volunlary
procedure if necessary to prevent "*manifest mjus-
tice.”” The Commusion nlerprets “‘manilest In-
justice’ 1o extend. by analogy. only (o those ey
traordimary cordwians which would jusufy a fed-
eral court's decision to vacate an arbitrauon award
pursuant to 9 U.5.C. §16 (1982). 49 Fed. Ree. at
6612

[5. 49 Fed. Reg. at 6603, 6611 and 6613.

[6. CF.section 12.2(0) {ALJ may, in appropriaze cases,
be called upon to decide summary procedures cases,
while retaining his independence [rom agency con-
trol provided in 5 U.5.C. §3105 (198]))

17. Section 12.208.
18, Section 12.301.

19. Section 12.302. The Commission does not believe
this appeal right will by abused because of the
deterence provided by the possibility of sanctions
for abuse of process. 49 Fed Reg at 6616,

Thomas M. McGivern is an Attorney-Advisor in
the Divisian of Trading and Markeis ai the Cont-
modu‘rv Futures Trading Commission in

Waskington, D.C., and an LL .M. {Agriculiurs!
Law) candidate ¢(1984) ot the Unwversity of
Arkansas School of Law. Mr. McGivern, «a
graduate of fowa State Umversity (B.5., 1978}
and Creightort University Schaol of Law (J. D3,
1981), is @ nember of the fowe and Nebraska
bars. The views expressed heremn are solely those
of the author end do not necessarily represen!
thuse of the Commodity Futures Treding Com-
wmission or the Division of Trading and Markels.

'F]kENDS

$/BU.

1000”"

1st QAY OF MONTH scw. T

DAY OF MONTH
T

.- .h.

1
i

D 7_,,_H

1st DAY OF MONTH
AF R EeRiapes|

MAY (984

AGRICUL TURAL 1AW UI'DATE  §




parsanbay w0440 §524pp Y

1983 Annual

dar!

L0422 ¥V
SYSNYMNYY
TIVH HNvwed3
hYYO0Hd My
S
b
q

NAT LS

Meeting

dU¥d /N3
v ¢

O RO W

J0%

O W e

L
3
Y
U

[Av ASSOCIATION NEWS

LU« -~
(] Oor=>_
W — Dl

—_

=l
P

CO Qi
L e I
LM oW o —
O W —
ol =
MO O >
Poe— 5 T Uy D

,_
(@]
(AN ANT e & 851

(g

7
——pmanymorab| j

AMERICAN AGRICULTURAL

LLOOY TT ‘1§08
ANUIAY AUYNOL D-0766

Make your plans now for the 1984 meeting of the American Agricultural Law Association to be held at the Brown Palace
Hotel in Denver, Colorado, October 25 and 26. Join your peers for two days of information and discussion. Mark your calen-
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Norman W Thorson
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College al Law
4rh and Holdrege
Lincoln, NE 6358
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Governmenl Regulation
Nal U Hamthion
Drake Universny
School of Law
Des Moines, 1A 50311
(319) 171-2947

Lahor

Donald B. Pedersen (ca-Chair)
Universny of Arkansas

School of Law

Favertesille, AR 72701

(501) 573-3706

Cooperatives

Terence J Centner

Universiy of Georgla

Dept of agncultural Feonomics
301 Conner Halt

Alhens, GA W2

() 542.2565

Environmental Issues
Daud Myers
Yalparaiso University
School of Law
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{219y a64-5a77
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Nril Harl
Depr of Evonpnnes
Easr Hall
Towa Stare Lomiversiiy
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Be an editorial contributor to Agricultural Law Update

If you have information about some aspect of agricultural law that you would like to have published in Agricuftural Law Up-
date contact the appropriate contributing editor below.

Small Farm looues
John H. Davidron, i
Uriveruty nf South Dakowa
School of aw
Yeemilion, SD $7069
{605 677-%3)a1
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Edward Thompsan, Jr.
Counsel
American Farmland Trust
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Sarah Redlield
Frankhn Ierce 1 aw Center
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