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Action for failure of insecticide to have distinctive
odor, color or feel preempted by FIFRA
In recent years, farmers, ranchers and other applicators of pesticides have sought a
means of subjecting pesticide and herbicide manufacturers to liability for damages
and personal injury resulting from contact with the chemicals.1 Most of these cases
have been dismissed under the strong defense of preemption of the cause of action
by the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) because the cause
of action would impose an additional requirement, usually in the form of a warning
about the particular injury or damage involved in the suit, on the labeling of the
chemical product.2

However, several cases have carved exceptions to the general preemptive effect
of FIFRA of actions based on negligent failure to warn where:

(1) the manufacturer could comply with both federal labeling requirements and state
tort duty to purchasers;4

(2) the warning could be provided by means other than the label;5

(3) the state tort liability affected only the sale and use of the regulated chemicals;6

or
(4) the labeling requirements were not so comprehensive as to prohibit state tort

actions.7

In addition, plaintiffs have been able to bring actions based on other theories of
negligence, not based on failure to warn, which have been held not preempted by
FIFRA, including:

(1)  negligent design and testing;8

(2)  failure to recall contaminated fungicide;9

(3)  inadequate design and testing;10

(4)  failure to comply with FIFRA;11

(5)  breach of warranty;12

(6)  strict liability;13

(7)  failure to notify EPA of contamination;14

(8)  misrepresentation;15

(9)  defective herbicide;16

(10)  claims based on information missing from label;17 and
(11)  defective container.18

In a 2004 Southern District of Iowa case,19 the plaintiff grain farmer applied an
insecticide manufactured by the defendant. The insecticide was applied as a hopperbox
seed treatment in accordance with the label instructions.  However, the plaintiff
testified that the plaintiff did not comply with the personal protective equipment
requirements on the label while applying the insecticide.

The plaintiff alleged that the insecticide was defective in design because it contained
no distinctive odor, color, feel or irritant that would alert the user to the presence of
the insecticide so as to seek treatment for contamination as warned on the insecticide
label. The plaintiff brought suit under claims of product liability, implied warranty of
fitness for a particular purpose, implied warranty of merchantability, and reckless-
ness.

In a motion to dismiss, the defendant manufacturer argued that the claims were
preempted by FIFRA because the claims were based on the label’s failure to warn
about the lack of a distinctive color, odor or touch.

The court stated that the determining factor to distinguish an action based on failure
to warn (preempted) from an action based on a defective product (not preempted) was
whether the manufacturer would merely add a warning about the lack of a distinctive
color or odor instead of actually adding the color or odor. Under this rule, the court held
that the plaintiff’s claims were primarily based on a failure to warn because a
manufacturer would tend to avoid the claims by adding a warning that the insecticide
did not have a distinctive odor, color or touch instead of changing the formulation of
the insecticide. The defendant had submitted evidence that the manufacturing
process did not allow the addition of a distinctive color or odor because the same
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machinery was used to mix other farm
chemicals and the additives would also be
applied to those chemicals. Because the
plaintiff’s claims were based on a failure to
warn, the claims were preempted by FIFRA.

In addition, the court noted that 40 C.F.R.
§ 153.155(b)(2) excepted from the use of
color additive pesticides that were applied
through hopperbox mixing, as was done in
the present case.  The court held that this
regulation was an implied preemption of
any action involving the issue of the use of
color or other additives.

In contrast to the actions listed above
which successfully hurdled the FIFRA pre-
emption bar, in the 2004 Iowa case, the
farmer’s claim that the insecticide needed
a distinctive color or odor was an attack on
adequacy of the EPA-approved labeling of
the insecticide and not the insecticide’s
manufacturing or design quality or effec-
tiveness.

—Robert P. Achenbach, Executive Director,
AALA
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By Roger A. McEowen and Neil E. Harl

Under legislation enacted in 2001,1 the federal estate tax appli-
cable exclusion rises for deaths through 2009 with the federal
estate tax repealed in 2010. Unless the Congress passes addi-
tional legislation addressing the matter, the federal estate tax will
return for deaths after 2010.  Even before the 2001 legislation was
passed, calls were being made for a permanent repeal of the
federal estate tax. Those calls have been renewed in recent
months, particularly in light of the results of the fall 2004 federal
election.

The following table sets forth the scheduled increase in the
estate tax applicable exclusion as well as the top estate tax rate
applicable to taxable estates as specified under the 2001 legisla-
tion:

Year  Estate Tax Applicable Exclusion Estate Tax
         Exemption Amount Top Rate2

2002 1,000,000      50%
2003 1,000,000      49%
2004 1,500,000      48%
2005 1,500,000      47%
2006 2,000,000      46%
2007 2,000,000      45%
2008 2,000,000      45%
2009 3,500,000      45%
2010 Repealed        0%
2011 1,000,000      55%

Thus, under present law, a decedent’s estate is not subject to
federal estate tax until the taxable estate value exceeds $1,500,000
(for deaths in 2004 and 2005).  As the table illustrates, that amount
rises to $3,500,000 in 2009, the estate tax is repealed in 2010, and
then applies to taxable estates above $1,000,000 for deaths in 2011
and thereafter (and at a higher top rate).

History of and rationale for the federal estate tax
The federal estate tax was first adopted in 1916 with the express

purpose of raising revenue.3 Presently, the revenue raised by the
federal estate tax (and the transfer tax system in general) is quite
small in comparison with the federal government’s total receipts
—hovering around one percent.4 Thus, the revenue-raising func-
tion of the tax is no longer paramount.  But, one overriding
purpose of the federal estate tax system remains - to reduce large
concentrations of family wealth.  The Congress pointed to this
purpose in enacting large increases in amounts exempt from
transfer taxation in 1981.5  Likewise, much of the impetus behind
the estate tax was the view that people in capitalist societies are
able to amass wealth for transmission to the natural objects of

their bounty because the government, the economy, and society
as a whole make it possible.Thus, in the process of wealth
accumulation and transfer, the American capitalist system of
government and society is a silent partner that is entitled to its
share of the wealth of those citizens who benefit from the
opportunities that they are afforded.

Justification for repeal
Central to George W. Bush’s first presidential campaign was

the promise of substantial tax cuts, and central to his tax cut
program was elimination of the gift tax and the estate tax, which
he characterized as the “death tax.”  Consequently, the Economic
Growth and Tax Relief Reconciliation Act of 2001 provided for the
modification, and eventual one-year repeal, of the estate tax as
indicated above. The president’s reelection has again given rise
to talk concerning making the one-year repeal of the federal
estate tax in 2010 permanent. One of the most frequently cited
reasons for repeal of the federal estate tax is the “…hardships
that the tax inflicts on closely-held family businesses and farms.”6

The data, however, do not support that frequently-made asser-
tion.

Estates subject to federal estate tax
The number of estates subject to the federal estate tax has

been quite modest in recent years. Of the roughly 2.3 million
deaths in 2003, only 30,627 incurred estate tax liability.7 That is
approximately 1.3 percent of all deaths. The average amount of
federal estate tax paid by these estates was $674,420 per estate.

Payment of estate tax by estate size
 In 2003, the largest 505 estates (those with taxable estates

exceeding $20,000,000) paid an average of $10,265,364 each in
federal estate tax.8  The largest 1,329 estates (those with taxable
estates exceeding $10,000,000 of taxable estate) paid an average
of $6,115,653 each in federal estate tax.9  The top 3,486 (those with
taxable estates exceeding $5,000,000 in taxable estate) paid an
average of $3,542,703 each in federal estate tax.10 All other taxable
estates (the remaining 27,141 taxable estates) had an average
estate tax bill of $271,200 each in 2003. Thus, federal estate tax
liability is heavily skewed toward the largest taxable estates, and
it is those estates that would be the primary beneficiaries of
permanent repeal.

Taxable estates containing farm property
Of the 30,627 taxable estates in 2003, only 1,967 estates reported

containing some farm property.11 That is 6.4 percent of taxable
estates, and .0085 percent of all estates in 2003. Also, the bulk of
farm property is held by taxable estates of $10 million and up,
illustrated as follows:

Taxable Estate Size      Number Average Value of
Farm Property

$1,000,000-2,500,000        1,309 $92,559
$2,500,000-5,000,000           392  168,844
$5,000,000-10,000,000           139  194,352
$10,000,000-20,000,000             65  465,523
$20,000,000 or more                        61  3,113,85212

Why does the estate tax not apply to the vast majority of farm
and ranch estates? Clearly, the impact of the federal estate tax
on farms and ranches (and other small businesses) has been
substantially cushioned by several provisions that have been
enacted beginning in 1976.  For example, special use valuation of
farmland can be elected on eligible farmland and has the poten-
tial to reduce the value for federal estate tax purposes by 40 to
60 percent (and even more) when there is substantial non-farm

Proposed  repeal of the federal estate tax—Is this a good idea for agriculture?

Roger A. McEowen is Associate Professor of Agricultural Law, Iowa
State University, Ames, Iowa and a member of the Kansas and Nebraska
Bars.

Neil E. Harl is Charles F. Curtiss Distinguished Professor in Agriculture
and Emeritus Professor of Economics, Iowa State University and a
member of the Iowa Bar.

In addition to the news items published in the Agricultural Law
Update, the AALA board also recognizes the value of allowing
members a forum to express their opinions on agricultural law
topics. Opinion articles, such as this, must be well researched,
properly cited, and otherwise up to the standards of excel-
lence maintained thoughout the Update. We welcome others.
Views expressed by the authors do not reflect the official
position of the AALA or its Board of Directors.
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influence on value. Also, the family-owned
business deduction (enacted in 1997, but
repealed for deaths after 2003) has re-
duced the impact of the federal estate tax.
Likewise, discounts for co-ownership (up
to 20 percent) and for entity ownership (up
to 35 percent) have been almost routinely
approved by IRS and/or the courts.

Who pays federal estate tax?
Households in the top five percent of the

income distribution bear 91 percent of the
estate tax burden. These same house-
holds bear 49 percent of the federal in-
come tax burden.  Households in the top 20
percent of the income distribution bear 99
percent of the estate tax burden and 77
percent of the federal income tax burden.
Also, approximately 91 percent of the fed-
eral estate tax is paid by estates of per-
sons with annual incomes exceeding
$190,000 at the time of death.

In confirming the fact that the big run-up
in wealth in recent years has largely by-
passed the agricultural sector, the data
show that the average tax paid in 2003 in
states that are heavily agricultural is dra-
matically lower than the more urban
states.  For example, the bottom five states
in terms of average federal estate tax paid
per estate in 2003 were South Dakota,
Iowa, Rhode Island, West Virginia and
Washington.13 Conversely, the top five
states in terms of average federal estate
tax paid per estate in 2003 were Delaware,
District of Columbia, New Hampshire,
Idaho and New York.14

Who would benefit from permanent
repeal?

As noted above, the largest 3,486 tax-
able estates in 2003 (those with taxable
estates above $5,000,000) paid an average
of $3,542,703 in federal estate tax. The
remaining 27,141 taxable estates had an
average estate tax bill of $271,200.  The
remaining 2.27 million deaths in 2003 did
not trigger any federal estate tax liability.
Thus, the largest taxable estates would be
the primary beneficiaries of permanent
repeal.  That fact alone makes it obvious
what is really driving federal estate tax
repeal.  Federal estate tax is paid by the
wealthiest two percent of decedents (and
an even smaller percentage of farm dece-
dents).  Their heirs would be the principal
beneficiaries of permanent repeal.

How would the Congress pay for
permanent repeal?

In an era of growing federal budget
deficits, the loss of any revenue (no mat-
ter how small) is a serious matter. The
revenue loss from the federal estate tax
would result in a shift of the tax burden to
other taxes, most notably the federal in-
come tax.  While a very small (but broad-
based) income tax rate hike could easily
replace all revenue lost by repeal of the
federal estate tax, such a move would

raise a significant policy question.  Should
the Congress eliminate a tax paid by the
wealthiest two percent (at the most) and
replace it with a tax increase (however
slight) on a much broader segment of the
taxpaying public?  It is important to note
that, as the price for the one-year repeal
of the federal estate tax in 2010 under
current law, the Congress specified that,
in 2010, property passing at death will no
longer receive a step up or “fresh start”
basis.  Instead, such property will have a
basis in the hands of the estate’s heirs
equal to the lesser of its basis in the hands
of the decedent or its date of death fair
market value.15  As a means of paying for
permanent repeal of the federal estate
tax, the Congress could easily eliminate
new basis at death.  That would not be a
good trade-off for agriculture.  In the vast
majority of agricultural estates, obtaining
a new tax basis in property that passes
through the estate is of far greater impor-
tance to the heirs than the potential appli-
cation of the federal estate tax.

Long-term implications of permanent
repeal
Impact on charitable giving

Clearly, the prospect of the potential
application of the federal estate tax at
death encourages charitable giving.16  In
2003, a total of $241 billion was given to the
nation’s 850,000 charities. The Congres-
sional Budget Office estimates that chari-
table giving would decline between six
percent and 12 percent if the federal es-
tate tax is repealed.  The federal estate tax
also encourages charitable giving during
life as a way to reduce federal estate tax
values.

Economic impacts
Repeal of the federal estate tax on a

permanent basis and loss (or even a par-
tial loss) of the new income tax basis at
death would be enormously disadvanta-
geous to the economy generally, but par-
ticularly for the agricultural sector for
several reasons.  First, as illustrated above,
federal estate tax is paid by the wealthiest
two percent (and an even smaller per-
centage of farm decedents).  Loss of a new
basis at death would result in additional
income tax on sale by heirs up and down
the income and asset scale, would tend to
lock assets into families and would be-
come an increasingly difficult burden in
terms of proving basis.  Because the pri-
mary beneficiaries of permanent repeal
would be the wealthiest in society, they
would have additional assets to invest in
farm assets.  Over time, this would be
expected to lead to a gradual increase in
farm asset ownership by the very wealthy.
The proportion of land rented would be
expected to rise as farmers would have an
increasingly difficult time in competing for
land ownership.  Second, permanent re-
peal would accelerate the already pro-

nounced trend toward greater concentra-
tion of wealth in the United States.  Third,
permanent repeal would almost certainly
result in a significant decline in charitable
giving.  Finally, the revenue lost from
federal estate tax repeal would result in a
shift of burden to other taxes, most nota-
bly the federal income tax (or its succes-
sor).  The income tax is a concern to a far
greater segment of agriculture than the
federal estate tax.

What should be done?
Clearly, the Congress should scrap the

idea of permanently repealing the federal
estate tax.17 However, the data also indi-
cate that it is possible for the Congress to
raise the applicable exclusion to a level
that will shield even more estates from
estate taxation while preserving the rev-
enue generated from the tax. Thus, it
makes sense for the applicable exclusion
to be increased presently to somewhere
in the range of 3 to 4 million dollars per
decedent (and indexed for inflation), with
the top tax rate in the range of 40 to 45
percent.  The rest of the estate tax system
should be retained as is, including the rule
permitting a new basis at death.

Conclusion
There is no empirical data to support the

oft-heard complaint that the estate tax
causes the demise or forced sale of family
farms and closely-held businesses.  It is
sad to see agriculture being used as a
“shill” for the advancement of political
agendas when the data does not support
the argument, and negative impacts to
the sector would result if permanence of
repeal occurs.

1  Pub. L. No. 107-16, 115 Stat. 41 (2001).
2 For deaths in 2004 and 2005, the top rate applies to

taxable amounts over $2,000,000.  When the estate tax
applies (for deaths in 2004 and 2005) it begins at a rate
of 45 percent and rises to 47 percent (for deaths in 2005).

3 See H.R. Rep. No. 922, 64th Cong., 1st Sess. 1-5
(1916).

4 For fiscal year 2003, the federal estate tax generated
revenue of just under 21 billion dollars, the lowest amount
since fiscal year 1997.

5 Senate Report No. 144, 97th Cong., 1st Sess. 124
(1981) states:  “Historically, one of the principal reasons
for estate and gift taxes was to break up large concentra-
tions of wealth.  Generally, small and moderate-sized
estates have been exempt from the estate and gift
taxes…”.

6 See, e.g., Lantz, Gurley and Linna, Popular Support
for the Elimination of Estate Taxes in the United
States?”99 Tax Notes 1263 (2003).

7 Internal Revenue Service, Statistics of Income
Division, Unpublished Data, November 2004, accessible
at http://www.irs.gov/pub/irs-soi/03es05gr.xls

8 Id.
9 Id.
10 Id.
11 Id.
12 IRS does not separately report farm real estate.  Farm

real estate is reported under the category of “Other Real
Estate.”  A report issued by the Congressional Research
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Service (CRS) on June 9, 2003, included an estimate of
the amount of farm real estate included in the “Other Real
Estate” category.  Approximately $1.6 billion of the assets
reported in the “Other Real Estate” category is believed
to be farmland.  The conclusion by CRS was that farm
real estate included in taxable estates in 2001 was
estimated to total $1,582,774,000 which is approximately
1.28 percent of all taxable estate value.  Farm assets in
total account for 1.6 percent of total taxable estate value.

13 Internal Revenue Service, Statistics of Income
Division, Unpublished Data, November 2004, accessible
at http://www.irs.gov/pub/irs-soi/03es05gr.xls.

14 Id.
15 However, the executor will be allowed to increase

(but not above fair market value) the basis of appreciated
property passing to other than a surviving spouse by up
to $1,300,000 plus any unused capital loss carry forward
and the amount of all reductions in basis effected in the
case of property where the date of death value of such
property was less than its adjusted basis in the decedent’s
hands.  The basis of property passing to a surviving
spouse may be increased by an additional $3,000,000.

16 I.R.C. §2055 authorizes a deduction for transfers to
three basic types of recipients:  (1) the federal govern-
ment, state governments or subdivisions thereof; (2)
corporations operated exclusively for religious, chari-
table, scientific, literary, or educational purposes, which
do not attempt to influence elections and are not substan-
tially engaged in carrying on propaganda or influencing

legislation; and (3) certain fraternal and veterans organi-
zations.

17 Such an approach appears unlikely, however.  With
the convening of the new Congress in January of 2005,
there will probably be enough votes for permanent repeal
of the estate tax.  Repeal is not a certainty, but in the Senate
(which has been the major obstacle for repeal) the balance
of power appears to have shifted enough to provide the
necessary 60-vote majority.  The Republicans have a
55-45 vote majority in the Senate, and it appears likely
that 53 Republicans would vote for permanent repeal
(Chafee (RI) and McCain (AZ) can be expected to not vote
for permanent repeal).  Seven returning Democrat Sena-
tors are on record as supporting permanent repeal of the
federal estate tax.

* Mansour, GM Foods & International Regulation
* Sleight, GM Foods & International Regulation
* Kershen, A Glance at Liability Issues: Liability for

Refusing to Use Agricultural Biotechnology
* Lattimore, A Glance at Liability Issues: Liability for

Farming?
* Uchtmann, A Glance at Liability Issues: Liability

Issues: Lessons from StarLink

Forestry
Comment,  A Public Procurement Paradox: The

Unintended Consequences of Forest Product Eco-
Labels in the Global Marketplace, 23 J. L. & Com. 69-
115 (2003).

Sedjo & Sohngen, What Are the Impacts of Global
Warming on U.S. Forests, Regions, and the U.S. Timber
Industry? 12 Pa. St. Envtl. L. Rev. 95-116  (2004).

Hunger & food issues
Note, Study of the International Food Security Re-

gime: Food Aid to North Korea During the Famine of 1995-
2000, 11 Cardozo J. Int’l & Comp. L. 1037-1067 (2004).

International trade
Bhala, World Agricultural Trade in Purgatory: The

Uruguay Round Agriculture Agreement and its Implica-
tions for the Doha Round, 79 N.D. L. Rev. 691-830 (2003).

Koo & Uhm, Trade Remedy Laws in the United States:
Bilateral Grain Trade Disputes with Canada, 79 N. D. L.
Rev. 921-952 (2003).

Note, Global Intellectual Property Protection as Viewed
Through the European Community’s Treatment of Geo-
graphical Indications: What Lessons Can TRIPS Learn?
11 Cardozo J. Int’l & Comp. L. 1007-1036 (2004).

Note, Will the European Union Prove to be Lactose
Intolerant?  The European Union’s Attempt to Strike a
Delicate Balance Between Protecting Appellation of
Origin for Cheese and the Promotion of Free Movement
of Goods Between Member States, 11 Cardozo J. Int’l.
& Comp. L. 1099-1125 (2004).

Note, A Barren Harvest for the Developing World?
Presidential “Trade Promotion Authority” and the Unful-
filled Promise of Agriculture Negotiations in the Doha
Round,  32 Ga.  J. Int’l  & Comp. L. 437-472 (2004).

Note, The Internationalization of Chilean Agriculture:
Implications of the United States-Chile Free Trade
Agreement, 13 Minn.. J. Global Trade 383-412 (2004).

Land use regulation
Land use planning and farmland preser-

vation techniques
Paster,  Preservation of Agricultural Lands Through

Land Use Planning Tools and Techniques, 44 Nat.  Res.
J. 283-318 (2004).

Livestock and Packers & Stockyards

Centner, Empty Pastures: Confined Animals and the
Transformation of  the Rural Landscape (University of
Illinois Press) (2004).

Lauck, Concentration Concerns in the American
Livestock Sector: Another Look at the Packers and
Stockyards Act (National AgLaw Center Publications)
2004 http://www.nationalaglawcenter.org

Molloy & Reid, The Constitutionality of Partition
Fence Statutes in the Midwest (National AgLaw Center
Publications) 2004 http://www.nationalaglawcenter.org

Marketing boards, marketing orders, marketing
promotion, & marketing quotas

Knutson, Geyer & Helmuth, Trade Practice Regula-
tion, Fed. Marketing Programs In Agric.: Issues and
Options 239-268 (1983).

Patents, trademarks & trade secrets
Book Note, Intellectual Property Rights in Agricultural

Biotechnology (Intellectual Property Rights In Agricultural
Biotechnology, eds. Erbisch & Mardia 2d ed), 44 Idea 469-
471 (2004).

Comment, Should China Provide Intellectual Property
Protection for Genetically Modified Animals?, 23 Nw. J.
Int’l L. & Bus. 467-486 (2003).

Crocker, Will Plants Finally Grow Into Full Patent
Protection on an International Level? A Look at the
History of the U.S. and International Patent Law Regard-
ing Patent Protection for Plants and the Likely Changes
After the U.S. Supreme Court’s Decision in J.E.M. Ag
Supply v. Pioneer Hi-Bred, 8 Drake J. Agric. L. 251-294
(2003).

Jacobs & Van Overwalle, Gene Patents: An Alterna-
tive Approach, 2001 Euro. Intell. Prop. Rev. 505-506.

Kameri-Mbote, Community, Farmers’ and Breeders’
Rights in Africa: Towards a Legal Framework for Sui
Generis Legislation, U. Nairobi L. J. 120-143 (2003).

Lopez, Intellectual Property Reform for Genetically
Modified Crops: A Legal Imperative, 20 J. Contemp.
Health L. & Pol’y 367-434 (2004).

McManis, Intellectual Property, Genetic Resources
and Traditional Knowledge Protection: Thinking Globally,
Acting Locally, 11 Cardozo J. Int’l & Comp. L. 547-580
(2003).

Note, Reaping What They Sow: The Basmati Rice
Controversy and Strategies for Protecting Traditional
Knowledge, 27 B.C. Int’l & Comp. L. Rev. 529-559 (2004).

Note, The European Union TRIPS Over the U.S.
Constitution: Can the First Amendment Save the Bolo-
gna that Has a First Name? 13 Minn.  J. Global Trade
413-441 (2004).

Ohlgart, The Terminator Gene: Intellectual Property
vs. the Farmers’ Common Law Right to Save Seed, 7
Drake J. Agric. L. 473-492 (2002).

Taylor & Cayford,  American Patent Policy, Biotech-
nology, and African Agriculture: The Case for Policy
Change, 17 Harv. J. L. & Tech. 321-407 (2004).

Van Overwalle, Belgium Goes Its Own Way on
Biodiversity and Patents, 2002 Euro. Intell.  Prop. Rev.
233-236.

Van Overwalle, The Legal Protection of Biological
Material in Belgium, 2000 Int’l  Rev. Indus. Prop. &
Copyright 259-284.

Zylberg, Geographical Indications v. Trademarks:
The Lisbon Agreement: A Violation of TRIPS? 11 U. Balt.
Intell. Prop. L. J. 1-69 (2002).

Pesticides, herbicides, insecticides, fungicides,
fertilizers

Bergeson & Hutton, The Food Quality Protection Act—
Implementation and Legal Challenges, 34 Envtl. L. Rep.
News & Anal. 10733-10740 (2004).

Walker, The Food Quality Protection Act–Chemical
Testing Issues, 34 Envtl. L. Rep. News & Anal. 10741-
10743 (2004).

Rural development
Note, Annexation in Iowa and the “Textbook Example”

of a Voluntary Annexation That Hardly Seems Voluntary,
9 Drake J. Agric. L. 103-122 (2004).

Note, Salmon, Suckers and Sorrow: Rural Cleansing
Under the Shadow of the Endangered Species Act, 8
Drake J. Agric. L. 455-487 (2003).

Surveys
Cardwell, Current Developments: European Union

Law: Agriculture,  52 Int’l & Comp. L .Q.1030-1038 (2003).

Taxation
Jensen, Limiting Self-Employment Taxation of Ac-

tively Farming Landlords, 8 Drake J. Agric. L. 295-322
(2003).

Wegner, Tax-exempt Financing and Agriculture, 21
Agric. L. Update 4-7 (10-2004).

Torts and Insurance
Cunningham-Parmeter, A Poisoned Field:

Farmworkers, Pesticide Exposure, and Tort Recovery in
an Era of Regulatory Failure, 28 N.Y.U. Rev. L. & Soc.
Change 431-505 (2004).

Grossman, Centner & Hall, Agriculture, Environment
and Food Production: The Role of Liability of the Farmer/
Grower in the United States, 5 Agrarisch Rechy 275-291
(2004).

Howarth, Civil Liability for GM Farming: Unanswered
Questions, 12 Envtl. Liability 137-150 (2004).

Lattimore & Whiting, Genetically Enhanced Suits Not
Rooted in Law or Logic, Wash. Legal Foundation
Backgrounder (7-2001).

Moeller & Sligh, Farmers’ Guide to GMOs 1-51
(FARMERS’ LEGAL ACTION GROUP) (2-2004).

Note, Choosing the Road Less Traveled in Interpreting
Motor Vehicle Exclusions in Farm Comprehensive Liabil-

Repeal of estate tax/Cont. from  page 5



JANUARY 2005  AGRICULTURAL LAW UPDATE 7

Number 10.  AALA wants to build on its
momentum.

AALA added more than 150 new mem-
bers in 2004, and we need to build on our
momentum.  In November of 2003, AALA
had 527 members.  By September 30, 2004,
AALA had 681 members.  By December 31,
2004, AALA had 708 members.

Number 9.  AALA has always been a
membership-driven organization.

New members bring new ideas, energy
and expertise to the AALA!

Number 8.  All participants in the Member
Recruitment Program are eligible to enter a
drawing for a CASH PRIZE and consolation
prizes.

Each member earns one ticket for the
drawing for each new membership.  Each
member earns four tickets for the drawing
for each new attendee at the Kansas City
symposium.

Number 7.  AALA Members are the BEST
advertisement for the AALA.

Your personal experience with AALA is
the best reason your colleagues will con-
sider joining AALA and attending the Kan-
sas City symposium.

Number 6.   Membership is our “bread and
butter.”

AALA relies on dues from members and
attendance at its annual symposium for all
of its operating revenues.  The financial
stability of AALA is dependent on the num-
ber of annual memberships and sympo-
sium attendance.

Number 5.  We make it EASY for you to
contact your colleagues and encourage them
to join AALA and/or to attend the Kansas
City symposium.

Special recruitment brochures are avail-
able for download from the website
(www.aglaw-assn.org) or by contacting the
Executive Director of the AALA, Robert
Achenbach, at Roberta@aglaw-assn.org.
The website also includes a sample letter
that can be customized by you to send to
your colleagues.

Number 4.  The CASH PRIZE is equivalent
to the 2005 annual conference registration
fee.

In 2004, this fee was $345.  All participants
in the Member Recruitment Campaign will

Top 10 Reasons for AALA Members to Recruit New Members
be recognized at the Kansas City sympo-
sium.  All members (including students) are
eligible to participate in the drawing.

Number 3.  Don’t you  talk to everyone you
know about AALA anyway?

Number 2.  AALA has been a membership-
driven organization for 25 years.

We must “grow” our membership to be
strong for the next 25 years.

Finally, the Number 1 reason to participate in
the Membership Recruitment Campaign is
... the Cash Prize!

If you have questions about the Member
Recruitment Campaign, please contact
Robert Achenbach, Executive Director of
the AALA at RobertA@aglaw-assn.org.
Official Rules for participation in the Mem-
ber Recruitment Program follow.

--Submitted by the AALA Membership Com-
mittee:  Maureen Kelly Moseman, Chair; Jeffrey
Feirick; Peggy Kirk Hall; Eldon McAfee; Harrison
Pittman; Jesse J. Richardson, Jr.; Robert Serio;
Charles J. Sullivan; Mark Thornburg; and Larry
Gearhardt

OFFICIAL RULES FOR THE

2004-2005 MEMBER RECRUITMENT PROGRAM

The AALA Membership Committee and
Board of Directors have approved a new
membership recruitment program to in-
crease the membership of the AALA.  The
greatest asset to the members is their
networking with the many and diverse
members of the association, both at the
annual conference and throughout the year.
Although the membership committee has
been able to increase the membership by
over 100 members during 2004, there re-
main thousands of agricultural law aca-
demics, lawyers, accountants, students and
business professionals who are not yet
members or who have let their member-
ship lapse. In recognition that the best
method of recruitment is the personal rec-
ommendation, the Membership Commit-
tee and Board of Directors are asking all
members to contact the people they know
in agriculture with information about the
benefits of joining the AALA.

THE GREAT 2005 MEMBERSHIP

RECRUITMENT PROGRAM RAFFLE

As an incentive for members to partici-
pate in the membership recruitment pro-

gram, all members who recruit a new mem-
ber or who recruit a nonmember to attend
the 2005 Annual Agricultural Law Sympo-
sium in Kansas City, MO will receive a
chance for a cash prize in a raffle drawing
to be held at the 2005 conference.

Rules: A “nonmember” is any person or
organization which was not an AALA mem-
ber in 2004.  A “current member” is any
person or organization who is a member in
2004 or 2005. For each individual nonmem-
ber recruited who becomes a member in
2005, a current member who recruited the
nonmember will receive one (1) ticket for
the drawing. For each recruited individual
nonmember who attends the 2005 annual
conference in Kansas City, MO, the current
member who recruited the nonmember
will receive four (4) tickets in the drawing.
Thus, if a current member recruits a new
member and that new member attends the
annual conference, the recruiting member
will receive a total of five (5) tickets in the
drawing.  Recruitment of an institutional
membership entitles the recruiting mem-
ber to three (3) tickets.

Members will be provided with special
recruitment brochures (included in the con-
ference materials provided in Des Moines
and available for download from the AALA
website) which will provide for identifica-
tion of the recruiting member so that proper
credit will be made for each new member
recruited. Members may want to write
their names on the membership brochures
on the application form to ensure credit.
Additional materials may be obtained from
the AALA web site or from Robert
Achenbach, RobertA@aglaw-assn.org.

Members of the Membership commit-
tee, Board of Directors and the Executive
Director are not eligible for the drawing.
The AALA database of past members will
not be made available to members for this
program but will be used by the Member-
ship Committee, Board of Directors and the
Executive Director to recruit new mem-
bers.

Prizes: The earned tickets will be placed
in a drawing to be held at the annual confer-
ence in Kansas City.  The first ticket drawn
will receive the First Prize, a cash award
equal to the 2005 annual conference regis-
tration fee for a member ($345 in 2004).
Consolation prizes will also be awarded.
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From the Executive Director:
2005 membership renewals have been coming in at a steady pace but almost half the members have yet to renew.

Please help save the cost of postage and printing of second notice letters by sending your membership renewal payment
soon. Unfortunately, members can no longer renew memberships online due to credit card processing rules.

If you haven’t renewed your AALA membership for 2005 by March 1, 2005, this may be your last Update issue.

The AALA board has given approval for the printing of a membership directory this spring. The deadline for inclusion
in the directory is March 15, 2005. The printing will proceed shortly after that date and only current members can be
included.

Everyone’s membership renewal packet contained membership brochures to give to prospective members. More are
available at any time, plus we now have copies of the brochure for the 2004 conference on glossy paper which can be
used to show prospective members one of the benefits of AALA membership. Please let me know if you could use some
of these brochures.

If you have not already done so, now is the  time to fill in October 7 and 8, 2005 as the dates for the AALA Annual
Agricultural Law Symposium and Meeting at the Country Club Plaza Marriott in Kansas City, MO.

Robert Achenbach, AALA Executive Director
P.O. Box 2025
Eugene, OR 97402
Ph 541-485-1090 Fax 541-302-1958


