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USDA Judcial Of perr  ules on GIPSA
complaint against IBP under the P ackes
and Stoc kyar ds Act

Inasignificant deaision under the Padkers and Sodyards Ad of 1921, 7US.C. 88

181-229, the USDA Judical Oficer hes determined thet a right of st refusal

ganied o the nation's lrgest pader, IBP, Inc, under is agreementwih severdl

Kansas feedass hed the efiect or the poental eflect of suppressing compeiion,

thusviding sedion 2027 U S.C. §197|ofthe Act The Judical Oficer; honever,

also conduded that the USDA's Grain Inspection, Packers and Stockyards Admin-

istration (GIPSA) hed faled o prove that ather elements ofthe agreementvioiated

tefd heBPic ,P&S DodketNo. D-950049 (July 31, 1998). IBP has sought
GIPSA, the Seaetary's delegate for administratively enforaing the Padkers and

StodyardsAdt fledisComplaintagainstBPinAugust1995. Thefinggenerated

than zedlous n is oversight of poientaly anticompetiive practices in the

meatpadkding industy. Seq US. Gen. Aoccounting Office,

yards Administration: Oversight of Livestock Market Competitveness Needs To Be

Enhanced (Pub.No. RCED-92-36, Oct 1991). To some, induding a USDA advisory

committee on agricuiural concentration formed by Secretary Glickman, the acion

against IBP was characterized as representing a “commitment” by the current

Secretary o enforce the Packers and Stockyards Act. USDA Advisory Committiee on

Packers and Stock-

Agricuiural Concentration, Corncertraton in Agricultre 1 ¢

Corceniraton in Agricuitre 1 seado RobetH. Bown, USDA Files Complaint
Against IBP For Favoriism ,Feedsilis Aug 7,1996,a 3 Rod Sih, IBP Argues
Marketing Pacts Not Inappropriate ,FeedkLis St 4,196, 6.

GIPSAs Complaint wes flied against the bedarop of histoic hgh levels of
concentration in the meatpadking industry. ‘For example, the four largest packers
aooouniedior82percentofsieerandheiersaughiern1994, versusonly 72percert
in 1990 and 36 percent in 1980." Packers and Stockyards Programs, GIPSA,
Concertration in the Red Meat Packing Industry 2(19%6) htrelboedest s t
represenied a dhalenge b one aped of this concentration: socaled “capive

Continued on page 2

North Car olinaSupr eme Cour tmodf Es
pr emises kbily

In Nebon v. Feeand , N0, 216A98, 1998 NC. Lexis 849 (N.C. 1998) )deaded
December 31) a sharply divided North Carolina Supreme Court abolished the long-
fom inuries sufiered by planif, Nelson, when he tipped over a sick tat
defendant, Freeland, had inadvertently left upon his porch. Nedson had come o
Freelands house to pick him up 1 take him 1o a meeting. In a comprehensive
analysis the Court noted that the modem trend is toward abolishing the common-
law trichatomy in favor of a reasonablle person standard. It noted that Engand
abaished the tichoiomy by statute in 1957, and the U.S. Supreme Courtabolished
the tichotomy shortly thereafier in admiralty cases. The NC. Supreme Court
counted eleven US. juiisdcions thet have abolished the trichoiomy between
inviee, loensee, and trepesser entidly, and fourieen thet have abdished the
invieedoensee dsindionwhie maniaining thelimiied duty e forrespessers.
TheCoutddthebtier,abashingtheinviee foenseedsindion repadingivnih

“astandard of reasonable care towerd al wiu Visiors” t retained the common:

law e for trespess thet a frespassser hass no basis for daiming proiecion beyord
thatthe landowner mustrefrainfrom doingwilfulinury. The Courtreasonedithat
toabaishthisdisincionwouldplaceanuniairburdenuponthelandownerthathas

Continued on page 6
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supply” arrangements by packers.
Captive supply amangements are a

fomadhvertcainegraionor‘coodine:

for” by padkers. They dfen are siuc-

tured as forward contracts or marketing

agreements. According o the 1996 Re-
portofmeUSDAAdvlsoryOommnteeon

sharten the weelly marketing \window,
which can disadvantage suppliers who
do not have a packer arangement, and
distort reported market prices down-
wad”  Concentration in Agriculire
pra a0

The Committee also found that “large
shsaefrmoekeyopaideie
in captive supply arangements than
srdshs’ 4 . Though large feedos
aemorekeythansmalersuppiersio
particete in a.capiive supply arange-
men, reuns o particpeting feedals
may vary depending on the fom of the
arrangement. For example, the Commit-
teefoundthet cate dianed underfor-
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aoounig, o oher poessod sevee F B advee

ae weloome and

in any fom or by any means,

ward contradts brought sightly lower

br daedesics Ths dieene, ac-

cording to the Commiiee, was attrbut-

able o lonered producer sk under the

fowad conract 4 . Markeling agree-
menss, on the aher hand, resulied n

sightly higher than cash market prices.

The Commrttee noted, however, that

o poaue cae o hgher quely a o
bner processing coss” .
Asen 1BP wasa'capive supply’
amangementin the form of amarketing
agreement. Spedicaly, the issue wes
whether an exdusive marketing agree-
ment, known as the Beef Marketing
Agreement, that IBP had entered into
with several Kansas feediots, known as
the Beef Marketing Group, vidated sec-
mZTZ(a)ard(D)7USC§192(a)(D)

Sedmzm(a)pdi]spadersm

pamecrdam 7 USC. § 192Q)
Secion 202(b) prohibits packers from
making or gving “any undue or unrea-

In s acion against IBP, GIPSA &
leged that IBP's use ofthe Beef Market-
ing Agreement during the period from
Felruary 1994 o the fing of the com-
paint on August 3, 1996, viokied sec-

ios 2@ ad @ o te Ad by gvg an

high piice for therr catie. GIPSA ako

: oot

ated feedois in IBP's procurement area
toanundueorunreasonable prejudiceor
disadvantage by refusing to purchase
Ivestock

able o the Beef Markeiing Group.
BP,  qat2

Before entering ino the Beef Market-
ing Agreement with IBP, the Beef Mar-
keting Group had a marketing agree-
ment with Excel. When that agreement
terminated, IBP entered ino the Beef
Marketing Agreement “under terms es-
sentiallyproposedbytheBeefMarketing
Gowp”  H .a12Uiketetediord
methodinKanssstorbecae saesin
which bids are expressed in dolars per
hundredweight, the Beef Marketing
Agreement provided that bids would be

alsed besd nte qely o e clle

purchased by IBP.
At s inoepion, the Agreement conr
templated that bids would be based on

o compasbe qudly fom those
feedots  under the sameterms made aval

the highest price paid in Karsas for at

least 500 cate na gvenwedk as ie-
portedbythe USDA Cattiethatweretop

quilty receledthis price, knoanasthe

‘Kansss pradical iop!” Catte of lesser

ikt receved a dsoounied bd .

Bids were made on Monday and had to
be accepted or relected by Wednesday,
thus gving producers the benet ofany
increase
IBP commitied to bid on every pen of
catle and had untl Saturday of the
fdloningweekiopdkupthecatie. BP
aohdtegtdisdsod
catieonwhichithidthe Kansas pract-
cd top. Fnaly, IBP agreed 0 share
slaughter information with the Beef
Marketing Group. b .al213

Saverdmontsaterisinoeption,the
Agreement was changed to provide that
the basisfor bds was the reported Kan-
sasioppricefor2500catteomoe The
fime for acoeping o reeding bids wes
moved backfromWednesdayto Tuesday,
and the pick up date was moved back
fromSaturdaytoFiday. b Laedher
changes were made, induding the addi-
fiondfagadeandyielopion Therght
distreiusawesexpandediogve BP
that right where IBP had bid on pens
when it had bid the Kansas top price
minus 50 cens, o ¥ 1%!

Under the iight of it refusal, IBP
onlyhadtomeatchthe previous highbid;

IBP coud ‘erier a bd, anet, but not
pevicpete in, any acdionel biodng,
andobtaincatiemerelybymatchingany
bdthermeybehghertreniisd”

at 15 Thsarangementdiiered nsev
erdrespedsiomthetradiionalmethod
ofseling catiein Kansas Forexanpe,
under the tradiional method, the fist
buyer who amved at the feedat wes
permitied © place the fist bid Oher
buyers were then given the opportunity
to bid. Honever, the advantage of being
teistrbracsefomheiathet

al subsequent bids by other buyers
meiched the fist b, the fist boder
coainedthecatie Forthatreason buy-
ersfeouenty anved athe leedat e
rgtbeeasse b &0

Afertheinceptionafthe BeefMarket:
ing Agreement, IBP continued to buy
cattie, under tradiional methods, fom
Kansas feedlots that were not members
aftheBeefMarketingGroup.Otherpack-
ers akso bought catle fom these feed
lds H .al4 Ao womembersate
Beef Marketing Group, while remaining
members of the Group, stopped seling
catie under the terms of the Beef Mar-
keting Agreement. .

The Judca Oficer fourd thet the
feedots thet were nat members of the
Beef Marketing Group continued 1o re-
ceve competive prices afierthefome:
tion of the Beef Marketing Agreement.

Cont, onp.3

2 AGRICULTURAL LAW UPDATE JANUARY 1999

in maket vaue duing the week



Agricutlr aa wbblog

—_
Nie FnpHgWhETH amEs

Nelldd  Retn  Romte Dganat o Agit
te @d AonThe OwEbes ), BN L Ry
2529 (98

Comet  AATHRfEALISGIbE
Febd Rech Ry |, 4Ad L 2028 (9B
E&Bod OamDygCatdlansadDe
, 4Ad L B0 (9B
—eRighlity o Nt
n alted Doy, 2

Oele  d te Agen REmet  add te Qan
dl aitteled Raationd Baeddacd Inatias,
D Ry s Ap &Gpift L %68 (99

Ko ey Werg & Qe IBSTladgat
Nferiesosor\Vanot 13CaesBD
8 198

Nie Herdtrd Tk adBragy Gae Ryt

ay Rgres, DL &RI'yIrt'| Bs 4540 (198).
Thonsen, Hae Aretas Acged  Food Bed

my ?B0us 3B (B 199

Enviammereisses

Mton eev Tiy MednwsRaenay, BAgic
L Yute 1 67 (t 198

Nte NopotSueRlnadQegede
ByPessaBosteQilasareHareb
R, 2G L Ry U%B125 (98

Sth &Rmcth  Te NwSE Dikg  Wae At
Imicaiast aAgialtue 1 30uesBN3
198.

Famkbr

Gaakaxdhebe

IRy Fmldo Grets  adAptd  Fo
dms &t Bmbes Ute te Mpat ad Sa
g AN GFeRE A E i

RUERBAYS  OBaeyIETHMEts.

ldr L I528 (9B

J K Stedrich Hmay o te lad a1 At

ud Rber Hthok—Embhes EBmbes ad
SeHmymatiay (NCARISB

raphy

- : i
trFamSaieAgIn)
elonflAGL ¢ a, 19B.

Foodarddugbw

Comment,  Fod!
Atd 197 Aty Rt HehBbete Vet
HigsBtmlie DAL Rev 667
(198.

Foedy

Keti&Hathsm UmatnSgs ToradCanm
nuy Foedy aCeeSd/ h Noten NevVvbo |
BN Rsues 1 533 (198

Hrigeestrane
lty  Pdbvs adSibs (AR 2% e 199

Haretrelece

Comment, Ngfy Eiomed Sathbs
anAgatidRee TecbAgearartBnene
aotelSes ASn] & Tk Areizs
2 (1981

MNd, TeRd CmUts te WGESaly at
Moaty/Agearatted g bHr
moeBan, d\a J Int’l L 8131 (198.

SnoEm TrefdeVe TarebCatt

We Hs ad Whee Mifit t GoFam Hee?
NURa J Int’'l L 2848(19).

- TreHped  RAdim 2325

holay Ravds 2507
MaagyUS RettysanhrposdWier
Vepts  fon Ve 208317

FondRBarefTradd ek
31930

- Sbey Oetry totred ! SEN
ek el s h te RiBVbD b @it
3737,

- \aile Ao n te & oo Bk
dpe 3B4B

\dla, Keggg e Widon Baomig te ‘Wab
Tasare  QgiEdt Sat Uiy S

aeRtyatFafogiteGoahHnoes
Dpe , 3@l 'l LI H-30(198.

Tadn
Nte Agey TaxApsd o Qedn Ee
mat h Wh, 81 lagd Rsues &t L 338338
(198.

Tas
Gtre, ROmy Quad Fare lavRodTs
GooFetesVHEeGadNEy st
fAr, 12J mtl. L &litig 26734 (19).
MEonen&Hal , na Qpare Gt s Agp
ayRfsdlatbwesathdbesN &
Retn  lav, BAyic L Yrke45(@. 198.

Techeg bt
Qo Lee ACe S h lawd  Ae
Fxirg, BCus 1BO (b 3 198

UniomCommercel Code

M S

Keden Ak 7 Dmmes d B —I197 [bé
qmet , BBs lav 5BIE0 (98

W g5 aptd) 23]

fat, TheWesnWae Rty ReiavAdiay
QomimAdhel ada\WesanWaer
Reues J 9892 (19)

Kisr &Rillips, Oy  te Wess W Male

, 37 Nt

rpgesaCritResl nSeegynteFahacs

AE Rgn , BNtd Resues 1 4144 (198
Nesy &Bard TreCod\ooonaeTre
Eoo\d ed\éaiteVitbAassHe

g/, BNt Rs 1 4643 (198
udseaayy dayabathe
rbmebnpesearedhel anvSthod bay

resesaxde
—Den KadenRdessadl awThe
ey o Qdorg Nammp K

PSA/Cont. from page 2
4 . & 14415 The Judcd Oficer ako
held thet the tesimony of the owners
adoperains dthesefeedos Bledio
showthatthey were harmed by the Beef
Marketing Agreement.” b .alhSer
eraldthessiedaisnbd.expandedin
%Paiyuam ocoupancy duing this pe-

Inis Complaint, GIPSA aleged thet,
through the Beef Marketing Agreement,
IBP provided the Beef Marketing Group
memberswihapricepreferenceof$043
per hundredweight. This preference, ac-
cording to GIPSA, was undue and unrea-
sonablebecause IBPrefusedtomakethe
same iems avaldbe  smialy st
aled saers of comparabe estodk u.

duded that GIPSA had faled o prove
thet $043 accurately represented the
price diference. Though the evidence
ndicated that IBP “must have, on aver-
age, ppad a higher piice for catle pur
chased under the terms of the Beef Mar-
keting Agreement than it dd on other
transacions,” the amount was ‘uncer-
tain and unproven” o az
The Juddd  Oficer a0 conduded  tet
IBP received benefis under the Beef
Maketing Agreement for the higher price
t ped for catle. Spedicaly, e Juok
aal Oficer found thet IBP acoured the
ot o s esd adte gt 0 dby
is pok up dfthe catle by as mary as

treeetadays.

Each of these nonyarice condiions of
sae were valuable 1 IBP, acoording o
te Judd O The gt o it
refusal helped IBP maintain a steady
Uy o catle i doned BPs cate
buyers © be the fist bidder at Beef
Marketing Group feediots without hav-
ngoleteistoame ad 't
eimnaeldjrepeatedielephonecalsand
tisoheieadosduingthe negoiet
ngpooess” b .a2528 Shly te
edadaysiorpdigupthe catiebery
€iiedBP i
n sheding dey o ke o sagh
tg.” H aXd

Cont. onp.7
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1999 Omnibus Appr opr aionsBl

By Karen R. Krub

On October 19, 1998, Congress passed
HR. 4328, “Making Omnibus Consol-
dated and Emergency Supplemental
Appropriaions for Fscal Year 1999
Presdent Cinion sgned ths Wl ino
law on Ociober 21, 1998, 1 Reguigtions
implementing the changes have not yet
been adopted by USDA, but the Secre-
fay o Agodue 5 deded ©D =e te
necessaty reguiaions‘assoonaspradk
&R 2 htsatktedwle
refened 0 as the “1999 Ormibus B
This aride Wl be presened n o
ueedny &S o te  Agrculturallaw
Upaate.

This artide summarizes some of the

mepragiouluralprovisonsofhetl—
induding () Agiouiurd Oreck () D-
sasterRelef,(3) Chapler12Bankiupiy,

(@) ConservationPrograms; (5) Livestodk
Priang and Trade Provisorss; (6) Dairy
Pricng; (7) Discrimination at USDA; (8)
Crop Insurance Provisions; (9) Misoeka:
neous Ag Provisions; and, (10) Tax—but
readers should be aware that there are
ather agricuitral provisions which are
not discussed here. Further, mary non-
agicuiural sedions ofthe newlawmay
affect famers and ranchers.

credit
The19990mnibusBilcontainsanum-
ber of sgniicant amendments o laws
controling the Farm Service Agency
(FSA) farm loan programs.

Same bosarig dfebily restiions

The 1999 Omnibus Bill makes some
changes o the restricions on FSA loen
elighity where the borower has hed
Jebt forgveness. The danges afiet the
generd elghilty ues for FSA guaran
teed loans and emergency (EM) loans.

Thedhangesalsoafiedthespedialexcep-
tionfor direct and guaranteed operaing
O loars.

« New guaranteed loans avaiale if no
more then three oocasions of dett for-
ghveness before Apri 4, 1996

Under provisions oomhg out of the
1996FAIRAct anyborrovvervx/nohad
receved' Smaded «
guaranteed USDA Farm Program loan

wesineigheforany ype dfnewdrect

KarenR. Krubs anattomey with Fam-
es'Legd Adn Gap e, S Pa
MN.

or guaranteed Farm Program loan. 5 Un
der the 1999 Omnibus Bll, the genera
e 5 mede much kess restidive for
new FSA guaranteed loans.
generdiueforguaranteedicansissum-
marized as folons:
Aguaranteedioancannotbemadetoa
farmer who received debat forgiveness
on a Farm Program loan & M4
1996, ortoafamerwhoreceived debt
fogveness on more than three o
sorsbefore Api 5,196,
Thus, a famer coud have received
delt fogveness on as many as three
oocasiors before ApiS, 1996, and sl
be elgble fora newloan gueranieed by
FSA.®

” The new

* New emergency (EM) loans
avaiable where not more than one debt
forgveness before A 5, 1996

The 1999 Omnibus Bil provides that
an FSA emergency (EM) loan can be
granted to a bomower who has received
before Apr 5, 1996, and who has nat
received ot foghveness afier Api 4,
1996. °Thus,borowerswhoreceiveddelt
fogveness ony once prior © A 5,
1996—andnotatalafier Apri4, 1996—
can sl be consdered for emergency
EM)oars. ©

« New gperating credkt aval-

ae [ pior det fogveness carethrouch
wite-down a a confirmed bankuptcy

Under the 1996 FAIR Act provisions,
therewesonyoneexoepioniotheinet
gy ofbaronerswih prior et
bomowers who had received therr debt
forghveness as a resuk of a wiedoan
throughtheadministrative debtrestruc-
fuing process could Sl be aonsidered
for diect or guaranieed qeaig O
loans 1o pay therr annual expenses. n
The 1999 Omnibus Bil expands this
exception o alow new diect and guar-
anteed aperating (OL) loans for bormron-
erswhoarecurrernton paymentsundera
confirmed bankruptcy reorganization
panunder Chapiers 11, 12, or 13aofthe
Bankruptcy Code. 2 Thus, farmers who

havereceveddettiorghvenessasaresLk

ofthe administralive delat restruduning

poess @ who are current on payments
under a confirmed bankruptcy reorgank
zaionpancanbeconscerediorelinera
directorguaranteed operating (OL)loan

for payment of therr annuial expenses. B
A et )

tions remain unchanged ’
elghlly restidions imposed by the

1996 Farm Bill were not changed by the

1999 Omnibus BIl. For example: Ad

red FSA len sl cannatbe mede b a
famer who has received any past debt
fogeess ukss te amer Bk wihn
one ofthe exceplions discussed above. 14
Fam bonowers are sl imied o one
adminsraive ‘debt forgveness’ on a

direct FSA loan. »

The prohibition on making or guaran-
teeng loans o deinquent bononers re-

mains the same. 16

Changes to emergency (EM) loan

requiemerts

The 1999 Omnibus Bill makes some
Imied dranges bthe basc secuiy re-
quirementsforFSAemergency(EM)loan
elglly. The Seaetary of Agiouue
5 dowed some futher feddlly in
evalaing the oolaierd necessaty
suppart the loan. Athough the general
1ue that there must be adequiate sea-
1y for the loan remains the same, the
amendment adds the following new lar+
quage: 17

theSeaetarysralnadenyaloen.o

a boroner by reason of the et thet

thebomowerlacksaparticularamount

of adlaral or e benfte Sece-

o=

ronerwl be e o repay the loen

This language afims authoity a
ready povded by the satie for the
Seaeiay o igke essthenf seauly
foremergency EM) barsifthereisrea:
sonable assurance of the bomoner's re-
paymentabity. ** However, byproviding
for no addiional imiiations beyond the
reasonable certainty of repaymen, the
new language removes stafutory author-
iy for such resticions imposed by FSA
reguielions.

FSA has interpreted the amendment

languagemalmmmermdllmnsm

te reason for e bomoner’s bk of

seauniytheagency/'sconinuingenforoe-

ment of arequrement  tat the bonowers

bk of ke be due D dessere

lied deprecaion appears © be s

Brly wihout statLiory support 2
The 1999 Omnibus Bilalsoalonsthe

Secrelarytodenyorcancelanemergency

EBEV) ben f te boroner mises 1 pedge

avaiable colateral when requested by

mm 21
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Eiminaion of mulpe berelis
resticion on CAT or NAP berefis and

FAR Ac, famers entiled o receve
crop insurance benefits under “cata-
strophic risk protedtion” (CAT) coverage
who are akso eighle for ather USDA

asssncerebiediotheaoplosshaved
choasewhichassistance toreceive—they
canat recehve bath 2 Smiatly, under
the Non-Insured Disaster Assistance
Program(NAP), fammerswhoareeligible

for NAP benefits as wel as other USDA
asssanee rebied o the aop loss ako
havetodhoosewhichbeneitiorecehe.
FSAhastreated emergency loansasloss
benelis under these provisons, SO n
Casedfoopdsaser;amershavehadio
choose between receiving CAT or NAP
benefits and obtaining an FSA emer-
gency EM)loan.  #

The 1999 Omnibus Bil changes the
law goveming CAT insurance coverage
and NAP o spediicaly dlowfamersto
|BEe  boh the avalEbe beneiis fom
CATorNAPandanFSA emergency(EM)
loen for the same aop disaser.

New naiice requierment for 53year imt
mdedtenehily

The 1996 Farm Bilimposed a‘trans-
n e onedhly or dedt FSArd
esiaeloans. Theruepusimisonhow
many years a borower may obtain a
drectfarmownership(FO)loan, thereby
mngfanwask)gaiﬂtéfranm

arangements. %
The19990mnibusBildoesnotchange

debtisrestidonatesst 2monts
before they become nefgbe z

Gmng.aaieajmm
requiEments regarding fraining or

experience
Foramost40years generalelgiolly
requirements for direct and guaranteed
fam program loans have provided that
the bomower must‘have either training
orfamingexpetiencethatthe Searetary

abeprospedsafsuccessintheproposed
faming operations” % The Seaelaly 5
autharized by federd Siaiue o provide
needed training programs for bomow-
a 29

The 1999 Omnibus Bil exempts all
guaranteed loans—hath for real esiate
purchasesandoperanngexpenses—from
FSASs ‘fraining or expetience’” requie-
ment. ¥ This requirement now applies
only © the diect loan progras. The

1999 Omnibus Bl also eiminates the
sgedc  sauoy  adholy  for the ageny
boonduttand conradtfortraning pro-
grams for guaranteed loan borrowers. s
FSAw continue to consider a guaran-
and expetience as they are refleded n
the proedied producion leveks, incoe,
andexpensesinthefammbusinessplan. 2

Charges in guararteed loan limits

Before the 1999 Omnibus Bl wes en-
acked, federd Siatie provided thet no
guaranteed farm ownership (FO) loan
oouid be made that would cause the un-
ped belnce of the borower's o o
rectandguaranteedfarmownership(FO)
deht to exoeed $300000. % Sy, o
guararteed operating (OL) loan couid be
made that would cause the unpaid bal-
ance o the baroner's toidl diedt and
guaranteed operating debt to exceed
$400000. =

The 1999 OmnibusBil combinesthese
loan limit amounts, thus making the
total maximum unpaid indebtedness
$700,000forguaranteedfamownership

indexing of this maximum amourt, a-

Inaddiionto combining the loenim-
its, however, the amendment language
akso sghiy dlered how the loen imis
ae o be caobed 7 Under the 1999
Omnibus Bil language, when calculat-
ing Imis for a new guaranteed redl
estateloanyounouldsianwih$700,000
and subiract el ouisianding redl estaie
loans—direct and guaranteed—and all
guaranteed  operating loans. The famer
couid have up to an additional $200000
indredt operating loans thet would nat
be ind.ded in e it Smialy, o
new guaranteed operating loans you
would start with $700,000 and subtract
al outstanding operating loans—direct
andguaranteed—andall gQuaranteed &
esiateloans Thefamercouidhaveupto
anaddiondl $200000 ndiectreal es-
tateloanswhichwouldnotbeindudedin
teht

Aemlmoereq.lmmtbrshafed

gnpreqation morgages

The 1999 Omnibus Bil adds a new
taydfAgicuLreionatybomonersat
least 12 months before the end of the
tem of a Shared Appreciaion Agree-
ment. ¥ However, borowers should be
nat eke eflect unil fiscal year 2000—
which begins Ociober 1, 1999.

Elmination of cash fow margin in
oelx restuaLing calouaion
The 1996 Farm Bl changed the cash

hanarmrequemensforFSAsdetx

% Beloe
the 1999 Omnibus Bil was enacted, the
Secretary oould assume that the bor-

roner would need up to 110 percent of

the amount estimated for payment of

fam operating expenses, debt senice
obigaiions, and famy Mg expenses.

This provided a 10 percent cushion for
uﬂmcpeledorbrgerlfme@eded

The 1999 Omnibus Bl changes the
cashfoiwmargnfrom110percenttn 100
pecert 4

Disaster relief

The 1999 Omnibus Bil provides asig-
niicant amourt of fnancal assisance
for agiouura producers afleced by
natural disasters and low commodity
pricesn1998 Muchofthedsaserfund:
ingisprovidedwihthe Secretaryhaving
“troad autharity” o areaie programs for
fundingmustcomplywithprogramterms
setouthy Congress.

Qup bss asssame
In the 1999 Omnibus Bil Congress
appopristed more then $25 bilon for
aop bss assHane
* Disaser asssance for 1998
aop year and mullyear losses
The 1999 Omnibus Bil provides $1.5
hiion n emeargency asssance for pro-
duoars who ‘incuned losses in the 1998
aop year dee b dsases”
Omnibus Bl provides $875 milion as
assistance o producers who have i+
cured muiyear losses inthe 1998 and
preceding aop years due 1o dsasiers. s
Fnaly, the 1999 Omnibus Bl provides
$00mionforivesioddesdasssance
Dpcximsaﬂecmwmsdjrg
calendar year 1998,
* Secretary wil determine how
o datbue asssance
The Secretary is given ‘broad author-
iy © creaie and implement a.aop oss
assistance programwith the funds made
avaisbie’ by the 1999 Omnibus Bl ®
The Seaeiarymayesiablishlossthreshr
ads peymentrates andelgialyaie-
ria % Nonetheless, Congressdidsetsome
sandards for the ‘far and equigbe’
darbuion dfhe funds. o

“2 The 1999

Paymentimiationsnattig-

gered by many other USDA payments

The Seaetary is aihoized  esab-
hpaymentimiationsforthe dsasier
mstanoemmjedbythe19990mn-
hss Bl  Howevle, n clokig te Im-
tations, the Seaeiary may nat indude
payments received through other crop
loss or market loss programs under the
1999 Omnibus B, Production Fexiol-

Continued on page 6
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1999 BILL/Cont. from page 4

ity Contract Payments, USDA market-
ing loans, NAP beneiis, aop inslrance
indenniies for the 1998 aop year, o
emergency (EM) loans made available
forte 1998 aop.
A&ﬂmoeavdablefcrlggs
losses or muliyear losses—naot bath
Producers may receive assistance ur-
derthe 1999 Omnibus Bil for 1998 crop
Iossesomuliyeariosses bunatbah e
= Quelying losses and aops
Disaster assistance provided by the
1999 Omnibus Bil may be used for crop
bsses et ae due 0 quantty bosses,
Quellylosses ar'severeeconomiclosses
due to damaging weather or related con-
dov % Losestrdagpsaedgde
for the disasier asssiance provided by
the 1999 Omnibus B, induding losses
o ‘tees fom whch aagp s havesed”  ®
The spedic delerminaiions as 10 boss
quelicaion are Etothe Seaeay.
« Crop insurance coverage and
aop loss asssance
The 1999 Omnibus Bil prohibits the
Seaeary from ‘disciminating|against
orpenalizZing]" producerswhohave pur-
means that crop insurance coverage
shoud nat be taken nip consderation
whendeterminngelgioityforprogram
bereis
I ader © receve dsaser berelis
under the 1999 Omnibus Bil, producers
who did nat purchase crop insurance for
the 1998 aop year must sign a conract
agreeing 1o purchase aop insurance for
the 1999 and 2000 crop years.
tadt Wil provice for iguideted dam-
ages—as determined by the Secretary—
should the producer fal o puchese the
aopinsurancerequiredbythecontact b
A press announcement released Decem-
ber 12,1998 indicated USDAs Intento
use some $400 millon of the aop boss
funding to provide incentive payments
forfamers o purchase higher ‘tuy up”
leves of aop insurance for ther 1999
ags SsﬂsLeedteoqotssass%

% Theoor+

Market bss asssiance

The19990mnibusBilprovides$3.057
hilon in asssance as partial compent
saiion for loss of markets for 1998 com+
TT’KIinICpS. 57

» $2857 biion for producion

iy aontacthoders

The great majory of the market loss
assistance under the 1999 Omnibus Bil
is avaiable to fam awners and produc-
erswho are eighle for 1998 Producion

Fexbity Comad  (PFC) paymerts. The

benfis are © be propariondl o PFC
payments made in 1998 and are to be
e out “as soon as pradicale”
conference report accompanying the law
makesitdearthatathoughthefunding
isproportional o PFC payments, market
Ioss assstance paymernts are not o be
treated as PFC payments for purposes of
payment imitztions. % The Committee
asodredsthe Seagialy natb requie
producarsofie newoonrads o redes-
ignate shares in oder o recelve market
loss payments,. @

« $200miionfordaiyfamers

Outofthefundngsetasdeformarket

loss assistance under the 1999 Omnibus
Bl$00minsspedicalytageed
o dary producers. & The Seaeiays
determine howthisfundingwilbe made
aabe

% The

» Otherdsasterasssiance pro-
visions of the 1999 Omnibus Bl

The 1999 Omnibus Bil provides an
addiiondl $3 milon o the Daly Pro-
duction Disaster Assisiance Program. e
This program provides assistance for
dairy farmers who suffer production
bsses due o reiurd dsssiers.

Due 0 ‘Oastougly low pricss” the
1999 Omnibus Bl authorizes the Secre-
tay o make recourse loans honey
producers for the 1998 aop.

The 1999 Omnibus Bil requires the
Secretary to make NAP payments in
fiscal year 1999 o raish producers who
hed catastrophic (CAT) insurance cover-
age butwho were unable to comply with
ﬂfemramepoicymlmlensdjeb
adverse weather condiions.

‘IT1e19990mrlmsB||Iauthonz%Ihe
Seaetaybuseiundsiorte TreeAsss-
tance Program 1o assist producers suF
g Iosses dle © deasess tat o
cured fom May 1, 1998, to August 1,
1998, even if the harm caused did not
become evident untl afier August 1,
1998. % Producers have unil May 31,
1999, b demonstraie loss due 0 fre
bight inesiaion caused by an eige
dszsE.
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PSA/Cont. from page 3

I acdion, the Judiadl Officer oot
duded that GIPSA hed faled o prove
that IBP give the Beef Marketing Group
an‘undue’ or‘unreasonable” preference
asrequiredunderthePackersand Stock-
yats Ad As the Judcel Oficer ac-
knowledged, the Packersand Stockyards
Act does nat define “‘undue” and ‘unrea-
sonable” and those terms must be de-
redacoodgbtefdsdfeachcase.
Consdering the fads sumounding the
Beef Marketing Agreement and assum-
ing GIPSA had proven a $0.43 per hun-
dredweightpriceadvaniage, the Jucicial
Officer natedthat sum ‘representedonly
aboutonehefofone percert e pur-

chesepicedfatypcaanmdl
Ao nding tet ‘the aost of gan at
feedats canvary asmuch as $15 10 $30
perhundredweight"the Judicial Officer
ahsenvedthat isquestonablewhether
a diference of $043 per hundredweight
woud sonicanty afledt ether [po-
ducex] prais or placement of catle by
prodoas” o a3

As 1o GIPSA's alegation thet IBP's
fue b der te &ns o the Beef
Marketing Agreemert © al feedois in
Kansas violated the Packers and Stock-
yacs Ad, te Jdd Ol i i
voked  Amour&Co.v. UniedSiates , 42
F2d 712, 720 (7h Cr. 1968) for e
proposion tet, uncer the Ad, ‘pice
dierenoss ae i, dsart ank
ampsive e’ b .a 36 Ndg
that “courts have disagreed on whether
there s a requiement thet there be an
inury o competiion, orwhetherinury
o competiors s enoughy” the Judaal
Officer found ‘that harm to competion
can be proven by showing harm to com-
' b axhtsegadte
Judcal Oficr  oonduded ‘et the Pade
ers and Stockyards Act does nat require
that the person harmed be a drect com-
petior of the person causing the ham,
vz jinaddbeavideiondihePeders
and Siockyards Adtfitwere shownthat
a packer caused harm, which the Pack-
ers and Stodyards Act s desgned ©
pevet b akadt aralesok po-
de’ H.

Here, honever, the Judicial Officer
determined that GIPSA failed o prove
nuy © eher cate produces o D
feedots thet were nat members of the
Beef Marketing Group. The Judicial OF
ficer found that the evidence demon-
straed that a feedats membership in
the Beef Marketing Group ‘was not of
particularconcemolproducerslinmak-
lots thatwere notmembers of the Group
coninued 1 recelve competiive prices.
b a3ry

The Judaal Oficer ook a diferert
vewdtherghtdfistelsdhoneer.
Setegtdisds=daly e
quired IBP to match, nat exceed, the

pevious high bid, the Judical Officer

foundtetreigtdiseishes

thepoienial ofdiscouragingahersfrom

bddhg oncae adnrecesssaly restics

compeiionbecause [BPYightaffist

refusal doviaies [IBP's| need to compete

for catie place at BeefMarketing Group

feadbsinaderodiantoe cte”

4 . a 74 Insead of competing, IBP

needed only o make a bid and then,

wihoutpericpaingnanyfutherbic

ding, obiain the cattie by matching any

hdhgherthenBPshid Thenetefied,

or paienial efied, wes the suppresson

ofthe hioding process. The dudical OF

foer condudked thet ths right viosied

sedon202aftheAdt becauseitheste

eflectarpoenidl ngaom:

pelo?’ b &rBdy Swit& Co.

v. Unied Saes , J0BF20 849,853 (7

Q1) I re San Jose Vakey Ved|

e, 34Agic Dec. 956,985 (1975),
—Chstopher R, Keley, University of

Alarsas Fayetevie, AR

NC/Cont. from page 1
noreasonioexpecthetespesserspes
ence. Athough nat addressed in the
gpinon, there s an implicaion thet an
expecedirespassarmightbesubectiva
diferert sandard

The Cout noied thet there are some
agumens infavor of rlaining the com-
morHaiue. Juiesaemarekelyole
composed of land entrants than landoan-
ersthergiorehecommoriamulesenves
asadek o te poner of pies The
Cout noied thet there 5 no emprical
suppat for ths view and thet moden
s ae moe kely © be bBrdowners
tenntefeuddpaicdietgaerised
tenke Theexsssve astdfackqee
insurance is another argument favoring
thecommordawrue. The Courtreieced
this reason oo based uponis condusn
tet te nie tet & adoped does nat
recuire the landoaner be an absoue i
bnd. The Brdonner s only requied ©
avodbeingnegigent Thelastargument
thetheCoutdedsthathetichoomy
promoes predidatly nthe bw. The
Coutasoregeded hisagumentsaing
thet the negigence sendard of reeson+
ableness provides gredier predidablly
ten te tiddomy. h ot dis
pasiion the Cout ded numerous dec-
the proposiion thet the tidoony s a
e daud fudea Of gesr
impotance © is conduson the Court
absenvedthatthe tichoiomy has areated
“acomplex,confusing,andunpredicialle
see o bw’ Frely the Cout on
duded thet the e, as appled, wes

—Theodore A. Feitshans, North
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