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o Administrative mandamus and
Official publication of the mlneral rlgh ts
- American Agricultural In January of 1997, the United States Court of Appeals for the Ninth Circuit
N Law Association determined in the case of Independence Mining Company, Inc. v. United States

Department of the Interior, 37 D AR. B2%(January 24, 1997 that the Secretary of the

Interior could not be compelled to issue mineral patents through the use of the

Mandamus and Venue Act of 1962 [MVA], 28 U.S.C. § 1361 or the Administrative

L Procedures Act |APAL, 5 US.C. § 706.

¥ —INSIDE Atvarying times from February, 1991 through September, 1992, the Independence
Mining Company, Inc. {IMC] filed with the Department of the Interior several

applications for mineral patents. By the end of August, 1994, no patents had been

e issued for any of the claims filed by IMC. IMC at 97 D.A.R. 829,
. o ) IMC brought an action against the Department of the Interior and the Bureau of
o CAST documents Land Management, seeking an order of mandamus to compel the Seeretary of the
- . United States Department of Interior [Secretary| to make a determination on the
* Conference calendar claims within ninety days, pursuant to the Mandamus and Venue Act of 1962, 28
- U.5.C. § 1361, Alternatively, IMC sought to compel the Secretary to make a
. Federal Regtster determination pursuant to the Administration Procedures Act, 5 U.B.C. § 706.
- in brief Because of the relief sought by IMC in its action, the motion was treated as a motion
for summary judgment. The government filed a cross-motion for summary judgment.
e The district court ruled for the government on hoth the initial motion for summary
* In depth: Property judgment and IMC’s subsequent motion for reconsideration. IMC appealed.
rights—competing The court of appeals, in reviewing the procedures available under both the MVA
o visions in rural and APA noted that although the exact interp]a;_~r between the two statutory schemes
: America was not one which had been thoroughly examined by the United States Supreme
s : Court, the MVA claim was, in essence, the same as the one for relief under the APA.
- IMC at 830 citing Japan Whaling Ass'n v. American Cetarean Soc’y, 478 U.8. 221
- - ' {1986}, Accordingly, the court decided to analyze the facts under the APA.
- In determining whether an agency's action was “unlawfully withheld or unreason-
- Soiicitation of articles: All AALA ably delayed” [6 U.S.C. § 706(1}], the court applied a six-factor test announced in

Telecommunications Research & Actionv. F.C.C., 750 F.2d 70, 73-80(D.C.Cir. 1984,

menbers are invited to submit
These factors were:

artreles to the Update. Please in- . . . -
e Lpoa a 1. The rule of reason gnverns the time agencies may take to make decisions;
o clude copies of decisions and leg-

o Sth icle. T o 2. Indications of speed, with which Congress expected agency action to be taken,
- islalion with the arlicle. To avold from the enabling statutes or where an actual timetable has been provided;

duptication of effort. please notify 3. Reasonable delays in the area of economic regulations versus situations where

:h([ Editor of your proposed ar- Continued on page
1cie.

-~ L Jailing Oprah won’t sell more beef:
I v FU TURE proposed agricultural defamation
. [ SSUES ] law threatens civil debate

Food and water are the most important itemns we must obtain each day te survive.
Producing safe food and preserving fresh water should be Towans' highest goals,
. Why production Unfortunately. a bill introduced in the General Assembly would cast an unnccessary
und intolerable chill over public discussion about the safety of our food and the effect
of agricultural practices on society and the environment.

The bill, House File 390, is innocuously tubeled the “lowa Agricultural Food
Products Act,” but the law would do little to promote Iowa agriculture and instead
would threaten our image as a reasoned and open society. The proposal is patterned
after laws enacted in other states, such as Florida, Texas, Alabama, Georgia. and
- Colorado. But there are many reasons why lowans should resist the deceptive
temptation to enact this law in the misguided belief we are helping farmers.

. flexibility contracts?

I Continued on page 3



MINERAL RIGHTS/CONTINUED FROM PAGE 1

human health and welfare are at stake;

4. Impact of expedited action on agency

activities of a greater or competing pri-

ority;

5. Interest prejudiced by the delay; and

6. Impropriety by the agency in the

delay. (See IMC at 833, fn. 7),

In reviewing these factors, the court
also looked to Congress’ direction to the
Secretary in the Omnibus Consolidated
Rescisstons and Appropriations Act of
1996, Pub. L. No. 104-134, 110 Stat. 1321,
which sets forth arequirement that ninety
percent of all pending applications be
determined within five years of the enact-
ment of the Act.

IMC asserted that an absolute right te
the mineral patents vested upon its appli-
cation and that the duty of the Secretary
to issue the patents was ministerial in
nature. IMC at 830. The court noted that
this argument created two separate but
related questions. IMC at 830. To he de-
cided was whether any right to the patent
vested upon the filing of the application
and whether the issuance of a patent was

g .58
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a function that was ministerial in nature.

With respect to rights vesting upon the
filing of an application, the court noted
the recent decision inSwansor v. Babbitt,
3 F.3d 1348, 1350-1354 (9th Cir. 1983).
Until such time as a patent is actually
issued, the government retamns hroad
autharity to manage public lands and
until such time as a patent is actually
issued, the government retains its au-
thority to remove the lands from consid-
eration for mining patents. IMC at 97
D.A.R. 830-831 citing Swanson at 3 F.3d
1352. Therefore, the rights to a patent do
not vest upon the filing of an application
if the Secretary contests the validity of
the patent and thus delays its issuance.
IMC at 97 D.AR. 730-31 citing Swanson
at 3 F.3d 1354.

With respect to the second issue,
whether the issuance of the patent was
really ministerial, the standard for deter-
mining whether an act is ministerial has
been defined as a “clear, non-discretion-
ary agency obligation to take a specific
affirmative action, which obligation is
positively commanded and so plainly pro-
scribed as to be free from doubt.” IMC at
97 D.AR. 831 citing Azurin v. Von Raab,
803 F.2d 993, 995 (9th Cir. 1986, cert.
denicd 483 U.S, 1021.

Inthe instant action, the Secretary had
no ministerial duty to issue a patent.
Prior to the issuance of a patent, there
must be a validity determination. Until
such time as the Secretary determines
that all conditions for issuance of a patent
have been met, the application was not at
the point where the remaining act of the
Secretary would be purely ministerial in
nature, f.e., the issuing of a patent. See
IMC at 831.

The recent enactment by Congress of a
five-year time period now supplies an
exact time frame within which the Secre-
tary is required toact. /MC at 831; Pub. L.
No. 104-134, 110 Stat. 1321. Based on the
foregoing, the court rejected applying any
other time frame.

In applying the third and fifth factors
from the Swanrson case, IMC also argued
that the delay discouraged capital invest-
ment because it “cast a cloud of uncer-
tainty” regarding IMC’s mining claims,
IMC further contended that it employed
600 people whose jobs were threatened by
the delay and that such delay threatened
public welfare and essentially the local
economy, However,1t was undisputed that
IMC’s mining operations could continue
even without the patents. Further, the
court of appeals noted that IMC also esti-
mated that it had an on-going 23 million
dollar payroll and that this payroll had
continued through the period of time dur-
ing which the mining claims had been
pending.

In discussing the fourth and sixth
Swanson factors, IMC further contended
that the administrative changes of the

Secretary purpertedly intended to com-
ply with Pub. L. No. 104-134 demonstrated
an intent to delay and bad faith in the
processing of its patent claims. While the
court questioned whether the Secretary
would be free to utilize administrative
changes to defeat the intent of the law, i.e.
slowing the process down, in this case
IMC ¢ould not show that it would be
entitled to mandamus type of relicf when
Congress had supplied a specific time
frame in which the Secretary had to act.
and the Secretary was apparently cent-
plyving with Pub. L. Ne. 104-134 in filing
the plan fer processing applications.

In conclusion, the Ninth Circuit there-
fore confirmed that mandamus relief was
not available.

—Thomas P. Guarino, Myers and
Overstrect. Fresno, (A

Federal Register in
brief

The following items were published in the
Federal Register from February 14 to
March 11, 1997,

1. Farm Service Agency: Commodity
Credit Corporation: Conservation Rescerve
Pragram—Ilong-term policy: final rule;
effective date 2/12/97. 62 Fed. Reg 78602.

2. Farm Service Agency, Implementa-
tion of the direct and guaranteed loau-
making provisions of FAIRA 96 interim
rule with requests for comments; effec-
tive date 3/24/97: comments due 5:/12/97.
62 Fed. Reg. 9351.

3. Farm Scrvice Agency: Implernenta-
tion of the delinguent account servicing
provisions of the FAIRA 96; interun rule
with requestsfor comments: effeel vedate
3/14/97; comments due 51397 32 Fed.
Reg. 10118,

4. Farm Credit Administration: Fed-
eral Agricultural Mortgage Corporation;
receivers and conservators; propo sed rule,
62 Fed. Reg. 8190.

5. APHIS: Revision of the International
Plant Protection Convention: natice and
solicitation of comments; comr ents due
4/10/97. 62 Fed. Reg. 8210.

6. APHIS,; National Poultry Improve-
ment Plan and auxiliary provisi ins; pro-
posed rule; comments due 5/1.2/97. 62
Fed. Reg. 11111,

7. CCC; Notice and request for com-
ment for an approval of a new infor mation
collection procedure; effective date 4/25/
97. 62 Fed. Rep. 8216.

8.NRCS; Proposed changesinthe NRU'S
National Handbook of Conservation Prac-
tices for review and comment; effective
date 4/28/97. 62 Fed. Reg. 8925.

—Linda Grim McCormick. Alvin, TA
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JAILING OPRAH/Cont. from page 1

The premise of the bill 15 relatively
simple—stop people from saving bad
things ahout food or farmers unless they
can hack it up with scientific data. The
hill's findings state: “it is imperative to
protect the vitality of the agricultural
economy of this state by providing a cause
of action for prodncers, researchers, and
industries involved in agriculture and to
hold personscriminally liahle forthe defa-
mation of lowa producers, researchers, or
industries and their agriculture products.”

How will we achieve this goal? By cre-
ating a new crime of agricultural defama-
tion and subjecting the criminals who
question the safety of a food or the impact
of a “generally accepted agricultural or
management practice” to a court action
for civil damages. The idea finds its roots
in the frustration farm groups feel when
news stories or public comments affect
their markets. The 1989 story on CBS's
“60 Minutes” about the mskof Alarsprayed
on apples and Oprah Winfrey’s shock to
the beef market last fall are oft cited
examples. But the lowa bill goes much
further than the simple and easily ridi-
culed “don’t bad-mouth broccoli” laws
passed in other states. lowa’s bill also
protects producers and industries from
challenges to their commonly used prac-
tices.

While the anger farmers may feel over
the effect of "wninformed” opinions on
mark.ets is understandable, trying to put
Oprah in jail for speaking her mind or
threatening anvone who gquestions the
current dogma of agriculture with a law-
suit is not going to sell more products. Do
we think the way to promote lowa agni-
cultureis to prevent people from express-
ing :pinions? Do we have that much faith
in "serentific facts,” undefined by the bill,
that ‘we will substitute them for the mar-
ketplace of open debate. This view of sci-
ence assumes we know all there is to
know.

You might be wondering, can this bill
really be this bad or is the professor just
over-wrought today? You decide. Let’s
take a test. Consider these five state-
ments and ask youself how many you
have beard, orread, or thought, or, heaven
forbid, even believe:

-spraying liquid hog manure on fields
next to another’s house can cause obnox-
ious oclors and is being a bad neighbor.

-cating food raised without chemicals
is prohably safer for you than eating food
produced with pesticides.

-leaking animal waste storage pits may
pullute groundwater and make the water
unsafe to drink.

-chemical residues on food, even at le-
gal levels, may cause as vet unknown
health prohlems.

-there is a connection between the in-
crease in drug-resistant bacteria and the
common practice of feeding antibiotics to

animals so they will gain weight faster.

So, how did you do? The statements are
controversial, but [ expect there may he
ane or two with which you agree. Even if
not, you can no doubt get a good debate
going about them—either in the coffee
shop, in the classroom, or on the opinion
page. But are they true? Are they sup-
ported by the “scientific facts or scientific
data” required under the proposed law?
Would you be willing to risk a year in jail
to speak them? Surely statements like
these “reflect upon the character or repu-
tation of an aggrieved party or upon the
quality. safety, or value” of their prod-
ucts. Couldn’t saying them harm a “repu-
tation or cast suspicion” on someone’s
“character in the estimation of the com-
munity” or deter others from “doing busi-
ness” with them. Surely they may “castan
aggrieved party in a negative light in the
eyes of the general public.” Thase are the
legal standards for committing the crime
propoesed in the House File 390. 1f1t passes,
don'texpecttohearcommentslike these—
thatisunlessthe speakeris brave enough
to face a one-year jail sentence and a
$10,000 fine plus a civil suit for damages
by the producer or industry “defamed.”

You might be puzzled why we need this
law; you probably think we already have
laws on defamation. Of course we do—but
that is the point—under existing laws
1these statements are most likely not
defamatory but instead are fair comment
or protected opinions. They are the type of
comments the First Amendment, remem-
berit, is designed to protect. The bill is an
attempt to criminalize the open debate
we accept and expect in society, all in a
perverted attempt to “protect” agricul-
ture.

How could our respect for the value of
civil discourse have sunk so low or our
trust in science have risen so high? Do we
have such little faith in the common sense
of people or in the quality of our products
or in the integrity of our farming prac-
tices? How could an agricultural sector
that rails against the proliferation oflaws
and bemoans the intrusion of govern-
ment into its business helieve the defense
of its economic future rests on creating a
new crime to threaten those who question
it? It doesn’t matter that the law 15 most
likely unconsitutional and would be struck
down or that cases brought under it will
be thrown out of court as was the suit
against “60 Minutes.” This is a foolish
idea that deserves to be rejected by any-
one who cares about food, farmers, or
freedom of speech.

—Neil D. Hamilton, Ellis and Nelle

Levitt Distinguished Professor of Law,

Director, Agricultural Law Center,
Drake University, Des Moines, [A. This
article appeared in the March 17, 1997

Des Moines Repister.

CAST documents

The Council for Agricultural Science and
Technology (CAST) is a private research
organization that prepares reports con-
cerning food and fiber, environmental,
and other agricultural issues. CAST in-
terprets scientific research concerning
these agricultural issues for legislators,
regulators, the media, and the public for
use in public policy decision-making.
While the CAST reports are more techni-
cal and scientific than legal, CAST has
produced reports that are extraordinarily

informative to the agricultural lawyer.
Four examples include Wetland Palicy
Issues (1994), Waste Management and
Utilization in Food Production and Pro-
cessing (Oct, 1995), Integrated Animal
Waste Management (Nov, 1996 and
Grazing on Puhlic Lands (Dec. 19961
Agricultural lawyers should he aware of
CAST and its research expertise relating
to agriculture. CAST, 4420 West Lincoln
Way, Ames, lowa 50014-3347; Ph. (515)
292-2125; FAX (5151 292-4512. Ifyouare
interested in its publications, CAST has a
full list of its publications and order infur-
mation on the World Wide Web at httpw/

www.netins.net/showcase/cast

—Drew L. Kershen, University of
Oklahoma, Norman, OK

Conference Calendar

Agricultural Law Symposium

May 156-16. 1997, Garden City, Kansas Plaza
Inn

Topics include- Farm estale and business
planning (Prof. Neil E. Harl}; ag law update
{Prof. Roger A. McEowenj: farm programs
(Steven L. Davis); litigating damages in an
agricultural law case (Hon. Robert J
Schmisseur}:; agricultural coops {James B.
Dean); UCC (Prof. Drew L, Kershen): water
law {Prof. James B. Wadley); ethics (Philip U.
Ridenour). 3
Sponsored by: Kansas State University-South- !
ern Plains.

For more mfo, call 913-532-1501.

1957 Drake Law School Summer

- Agricultural Law Institute
Drake Law School, Des Maines, |A
June 2-5, Formaton of "new wave” farmer
cooperatives, Sarah Vogel.
June 9-12, Business plarining forfarm opera-
tions, Prof. Jim Monroe.
June 16-18, Migrantand seasonalfarmworker
law, Beverly A. Clark. :
June 23-26, Water law and agricufture. Prof.
Jake Looney.
July 7-10, Law and the new agricultural" of-
ganic production, farmers’ markets, CSA's.
urban gardening, cooperatives. and farmland
preservation. Prot. Nell Hamiiton.
July 14-17, The World Trade Organization
and agricullure, Frof. Louis Lorvellec.
For moreinfo., call Nell D. Hamilton, 515-271-
2065.
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Property rights: competing visions in rural America*

By Drew L. Kershen

The term “property rights” has becorne a
rallying cry for farmers and ranchers. As
demands and restrictions upon land use
increase, farmers and ranchers counter
by asserting their property rights. No
better expression of this counter-revolu-
tion exists than in the property rights
legislation that many states have enacted
in the recent past.’

The property rights movement is wide-
spread and politically powerful. Yet, farm-
ersand ranchers asserting property rights
assumethat the term has the same mean-
ing for everyone in rural America. In this
article, 1 will probe this assumption and
argue that competing visions of property
rights exist in rural America. [ will iden-
tify four competing visions, describe their
different perspectives, and give examples
of the legal conflicts to which these vom-
prting visions give rise. [ will write in an
overly broad, sweeping, stercotypical
style. However, 1 hope that what I write
accurately reflects the perspectives dis-
cussed and provides worthwhile insights
about property rights in rural America.

The agricultural perspective
compared to the environmental
perspective

The property rights movement has its
arigin m the conflict between the agricul-
tural sector and the environmental move-
ment in American society. When T wrote
of competing visions of property rights,
most readers probably thought of this
conflict between agriculture and environ-
mental laws.

The competing visions between the ag-
ricultural sector and the environmental
movement became a pressing issue in the
early 1970s with the enactment of the
major federal environmental laws. Agri-
culture was successful initially in gaining
important exemptiens, either statutory
or administrative, from these laws. Be-
ginning in the mid-1980s, however, the
cnvironmental movement convineed Con-
gress toreduce or eliminate these agricul-
tural exemptions and to create new envi-
ronmental demands upon agriculture’
Consequently, in the 1990s, farmers and
ranchersfelt asifthey were facing the full
brunt of environmental laws, giving rise
to the present strength of the property
rights movement.

From the perspective of the agricul-
tural sector, the most salient property-

Drew Kershen (s Earl Sreed Centennial
Professor of L, University of Oklahoma
College of Law, Norman, OK.

rights fact 1s that farmers and ranchers
arc the owners or the lessees of the land.
Farmers and ranchers have traditional
common law real estate interests in the
tand as fee owners and leaseholders.
Farmers and ranchers correctly speak of
the land as their land, their property.
Moreover, farmers and ranchers perceive
themselves to be the Jeffersonian yeomen
who have made the land productive and
wha have the greatest interest in preserv-
ing the land as a productive asset. To
assure that the land remains a productive
asset, farmers and ranchers consider
themselves stewards of the land. They
canill-afford to harm theland upon which
they depend for their livelihood and iden-
tity. While farmers and ranchers will
readily concede that a few farmers and
ranchers abuse the land, these abusers
are the exception, not the rule. Asowners
and stewards of the land, farmers and
ranchers perceive governmental regula-
tions and public demands upon their land
as unwanted, undesirable, and, in their
intrusive forms, takings of property for
which compensation must be paid under
federal or state constitutions.

From the cnvironmental perspective,
the tand, air, and water of America is the
common heritage of American citizens
towards which the government holds and
should exercise a public trust for the
American people. Individnal farmers and
ranchers may have special claims to the
land and water resources, but environ-
mentalists insist that farmers and ranch-
ers cannot think of the land and water as
“theirs” to the exclusion of the American
public. The environmental movement
fears that farmers and ranchers who claim
the land as “theirs” become plunderers
and destroyers of the Jand and water
through eresion, pollution, and chemical
abuse. I[f the land is a common heritage of
all Americans, governments rightly use
the police power to regulate farm and
ranch activities for the health, safety, and
well-being of the American public. Far
from a taking of property, these govern-
mental regulations assure that farmers
and ranchers avoid environmentally de-
structive actions or, at least, internalize
the costs of the pollution that their opera-
tions generate.’

The competing visions of property rights
between the agricultural sector and the
environmental movement have given rise
to well-known legal disputes, primarily
under federal environmental laws and
regulations, during the past twenty-five
years. As examples, the agricultural sec-
tor and the environmental movement have
clashed over Lthe following:

- Wetlands—their jurizdictional defini-
tion, their physical identification and de-
lineation, the scope of the exemption for
allowable agricultural activities within
wetlands, the Section 404 Dredge and Fill
permit process, and the violations and
their sanctions for wetlands conversion
in violation of the Swampbuster provi-
sions of the 1985 and 1990 Farm Bills;?

- Concentrated animal feeding opera-
tions (CAFOs)—the scope of the exemp-
tion from the Section 402 National Pollut-
ant Discharge Elimination System
(NPDES) permit. feedlot NPDES permit
conditions and requirements. and waste
disposal management;®

- Nonpoint source pollution—the diz-
tinction between point and nonpeint
source pollution. the governmental level
controlling nonpoint source pollution nro-
grams, the voluntary or mandatory n:-
ture of nonpeint source pollution pro-
grams, and the identification and imple-
mentation of best management practices
(BMPs) for the control of nonpoint source
pollution.”

These three examples—wetiands.
CAFOs, and nonpoint source pollution—
typify the legal disputes arising from the
competing visions ol property rights helo
by the agricultural sector and the ¢nwvi-
ronmental movement under environnien-
tal laws. While these examples are the
hest known property rights disputes in
rural America, the clash between the 1g-
ricultural sector and the environmen:al
movement is hot the only property vig hts
clash occurring in rural America.

The rural perspective (country)
compared to the urban perspective
(cities and urbanized counties)
Differing visions of property right= have
existed for quite a while between fa-miers
and ranchers, and urbanites. These dif-
fering visions have existed since A meri-
cans began to identify themselves cither
as country dwellers or city dwellers. In-
deed, farmers and ranchers and urban-
ites agree that the conditions of urb an life
require that neighhors relate to one an-
aother in ways that arve quite different
from the ways rural neighbors relate Lo
one another.” Urbanites actept rostric-

tions on property rights as the price of

living close to others in the urban setting.
Inthe past, Americans cbose to live either
in the country or in the city and accepted
the vision of property rights that came
with the territory. However i recent
years. these differing visions of property
rights, which have ordinarily cecxisted
peacefully, have become clashing visions
as the conflict hetween the cily and the

4 AGRICULTURAL LAW UPDATE APRIL, 1997
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country over geographical territory and
land use intensifies.

Fromthe perspective of rural residents,
urban restrictions on property rights are
unnecessary and unwanted in those ar-
eas where the freedom to live and the
freedom to conduct one’s business as one
=ees fit are valued attributes of country
living. Freedom, not accommodation with
others. 1s the primary value of eountry
living. Consequently, farmers and ranch-
ers ordinarily have opposed zoning un-
less they can see direct benefits from
rural zoning for farmland preservation
and property tax reduction. Even regard-
ing these two zoning benefits, farmers
and ranchers are wary because they view
their land base as their major source of
wealth. Farmers and ranchers want the
freedom to sell their land for income and
retirement security even if that means
sel.ing the land for non-agricultural de-
velopment. Moreover, farmers and ranch-
ers ‘alueindependence highly. They want
to make their own decisions about how to
farm or ranch. They do not want to be told
what farming techniques, particularly
crop selection and horticultural practices,
they may use in their operations, Free-
doni to farm may be a newly emphasized
valuein the 1996 Farm Bill hut itis an old
value 10 the hearts of America’s farmers
i ravchers

From the perspective of cities and ur-
hanized counties, their primary obliga-
tior. iz to protect the health, safety. and
welfare of their urhan residents. Cities
andd counties have no greater responsibil-
ity than ta provide good water to their
resxidents. Consequently, cities and coun-
tie=s have annexed rural areas and sought
oth-r legal means to protect their water
~upphes. In addition, cities and counties
hav e become increasingly concerned with
urb an development and urhan planning.
The v want to control their growth and to
surround the core urban area with low-
ntensity divelopment and greenbelts that
provide aesthetic and health benefits to
theirr residents. By controlling develop-
ment and creating greenbelts, cities and
counties protect theireitizens from odors,
dust, and traffic generated hy agricul-
tural production. What cities and coun-
ties view as sensible protection of water
supplies and reasonable restrictions on
development, farmers and ranchers likely
view .as intrusions into the freedom and
independence they associate with coun-
try hving."

Inlight of these differing property rights
perspeclives in rural and urhan areas,
several legal conflicts are likely Lo occur
with inereasing frequency in the coming
Years:

- Water rights disputes—the compet-
ing claims to rights in surface and ground
water resources, and the reallocation of

water rights from the agricultural sector
to the urban sector;’

- Pollution protection for municipal
water supplies—the delineation of the
boundaries of protected areas, the identi-
fication of pollution sources including
agricultural nonpeint source pollution,
and the establishment of management
plans for the protection of municipal wa-
ter supplies;™

- Land use planning and zoning—the
municipal annexation of surrounding ru-
ral arcas, the creation of farmland preser-
vation districts and greenbelts, and the
authorization of zoning powers and their
accompanying regulations for counties or
metropolitan districts that are outside
the boundaries of incorporated cities and
towns.!!

Thetwocompeting perspectives on prop-
erty rights that I have identified thus far
have the agricultural sector pitted against
a non-rural entity—the environmental
movement in the first conflict and the
urban sector of American soctety in the
second. The final two competing perspec-
tives on property rights pit the agricul-
tural sector against fellow occupants of
rural areas. These latter two conflicts
may ultimately be more significant and
more Intractable for farmers and ranch-
ers.

The production resident
perspective compared to the rural
resident perspective

Demographic change is oeccurring in
many rural eounties of the United States.
While the numbher of production farmers
and ranchers fell in the last decade, the
numher of rural residents rose during the
same period. Demographic patterns pre-
dict that the number of non-farm rural
residents will continue to rise in the com-
ing years. These demographic changes
seem driven by three facts: the desire of
many Americans to escape the congestion
and the hurriedness of urban life; the
telecommunication revolution that allows
people to work from anywhere regardless
of geographieal location; and the afflu-
enee of Americans who can afford a sec-
ond home or a retirement home in the
country. Rural America is no loug just the
home of farmers and ranchers, along with
Lthe small town business people and pro-
fesstonals who provide agriculture’s sup-
porting infrastructure. Rural America is
hecoming the home of choice of Ameri-
cans who are urban in attitude and, most
importantly, urban in income.

From the perspective of the production
resident, land, water, air, plants, and
animals are natural resources to be used
in a stewardship manner, but these are
resources to be used nonetheless for pro-
duction. Farming and ranching involve
great econornic risk that forces farmers

and ranchers to concentrate on efficiency
in order to survive in agriculture. Farm-
ers and ranchers generally cannot relate
to the natural resources with an overtly
aesthetic or preservationist attitude.
Moreover, while rural life has its advan-
tages of freedom and independence, bu-
colic peacefulness and relaxation are
myths that do not apply to farmers and
ranchers who make a living from the
land. Farmers and ranchers expect hard
work that makes them dirty and smelly.
Farmersand ranchers become accustomed
to sights, sounds, fecls, and smells that
urbanites find offensive. The production
of food and fiber necessarily involves the
creation of dust and odors. The produc-
tion of food and fiber necessarily involves
the taming of the land, the water, the air,
the plants, and the animals to human
ways. By definition, farming and ranch-
ing involve the domestication of the natu-
ral environment.

From the perspective of the rural resi-
dents, the natural resources that farmers
and ranchers view as productive assets
are the environmental resources that ru-
ral residents want to preserve hecause
these make country life appealing. To
rural residents, fresh air, clean water,
natural landscapes, native plants, and
wildlife are the property values of their
rural homesites. Rural residents are pri-
marily and overtly interested in non-eco-
nomic values—aesthetie, bucolic, reere-
ational, Indeed, rural residents left the
cities and moved to the country precisely
to gain the cleanliness, peacefulness, and
relaxation that they associate with coun-
try living. The property values that rural
residents find in their country homes arc
diminished or ruined if production agri-
culture creates foul odors, foamy waters,
worked landscapes, monocultured fields,
and hunted wildlife. Production
agriculture’s blowing dust. roaring trac-
tors, squealing animals, and rumhling
trucks bring upon rural residents the
congestion and the hurriedness that they
meant to escape when they moved to the
country.?

Inlight of these differing property rights
perspectives hetween produetion agricul-
ture and rural residents. nobody should
be surprised that production agriculture
and rural residents are increasingly in-
volved in legal conflict. Indeed. with the
changing demographics, one can expect
that these legal conflicts will increase in
the coming vears. Several examplesofthe
types of legal conflicts likely to occur be-
tween production agriculture and rural
residents include:

- Nuisance suits and “right-to-farm”
defenses—the establishment and the ex-
pansion of production operations, the odor-
noise-dust-runoff-traffic generated by

Continued on page 6
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farming operations and the health de-
bates about these agricultural practices,
and the enforcement of fence laws;"”

- Habitat, wildlife, predators—the defi-
nition of and protection of threatened and
endangered species, the right to hunt and
hunting seasons, and the control of preda-
tors, including pets, in rural areas;™ and

- Political conflicts between and within
governmental agencies—Departments of
Agriculture versus Departments of Wild-
life & Conservation, and struggles involv-
ing the political control of agricultural
agencies, conservation districts, farm pro-
gram committees, and research agendas
for governmental funds in the rural sec-
tor.'

Inthe past, farmers and ranchers knew
thattheirruralneighboers shared the prop-
erty rights perspective of production agri-
culture. Today, that knowledge is out-
dated. Rural residents do have a strong
sense of property rights but their prop-
erty rights arise from home-ownership
and country-living, not production agri-
culture. Our society faces significant chal-
lenges in achieving a satisfactory accom-
modation between these two rural popu-
lations—production agriculture and ru-
ral residents.

Livestock owners perspective
compared to the animal rights
perspective

The competing perspectives about prop-
erty rights between livestock owners and
the animal rights movement is the most
recent conflict about property rights to
emerge in American society. Indeed, many
farmers and ranchers do not acknowl-
edge that this conflict exists. Farmers
and ranchers either ignore animal rights
activists or consider them members of a
fringe movement that has litile strength
in the American society. Even when ac-
knowledged, most farmers and ranchers
find the animal rights movement very
perplexing. The conflicting property rights
perspectives between farmers and ranch-
ers and the animal rights movement is so
chasmal that farmers and ranchers have
difficulty understanding its tenets or any
bases for mutual discussion. Yet, the ani-
mal rights movement has attracted sig-
nificant attention and significant mem-
bership in the United States and other
parts of the world. The animal rights
perspective on property rights is a per-
spective that must be understood and
discussed.

From the perspective of livestock own-
ers, they own livestock because these
animals produce products desirable for
food, clothing, and other human needs.
Livestock are part of the farming and
ranching operation as production asscts,
not companions or pets, Consequently,
livestock owners want to provide the ani-
mals with a clean and healthful environ-
ment for utilitarian reasons relating to

efficient production and quality products.
Livestocrk owners, however, are not pro-
viding these animals a rest-relaxation-
retirement home. Livestock owners rec-
ognize that gratuitous cruelty to animals
should be avoided, but livestock owners
draw a sharp distinction between ani-
mals and humans. Animals are the prop-
erty of their owners; humans have rights.
Animals live in a world of instinct; hu-
mans live in a world of morality. More-
over, livestock owners view livestock pro-
duction as an intelligent use of natural
resources that is both compatible with
and protective of the balance of nature. In
the minds of livestock owners, animal
rights claims are often naive, technologi-
cally backward, and economically unso-
phisticated or protectionistic.

From the perspective of the animal
rights mevement, many common livestock
production practices—e.g. castration, con-
fined feeding, branding—are unnaturai
and cruel.” 1n addition, modern animal
production methods—using antibiotics,
growth hormones, and biotechnology—
create substantial and unnecessary health
risks for the American consumer. At a
minimum, animals must be treated hu-
manely. More significantly, the animal
rights movement holdsthat animals them-
selves have legal rights, such as Lhe right
to be free-roaming, that human beings
must respect. Consequently, many ani-
mal rights activists compare the agricul-
tural sector’s Lreatment of animals as
property tothe agricultural sector’s treat-
ment of African-Americans as property
for 250 years of American history. In the
minds of animal activists, livestock pro-
ducers, particularly corporate farms, have
built a culture of greed and destruction.
To counter this immoral culture, animal
rights activists propose vegetarianism as
an alternative, ethical culture that allows
humans and animals to live in respectful
harmony with one another.'

In light of these differing perspectives
about animals and property rights, live-
stock producers and animal rights activ-
ists are likely to have legal conflicts of
which the following are examples:

- Livestock handling methods-—require-
ments that only licensed veterinarians
perform certain pracedures (such as cas-
tration, branding, tatteoing) with anes-
thesia, the prohibition of intentionally
inflicting injury upon animals for perfor-
mance or behavioral reasons, the specifi-
cation of livestock care and handling re-
quirements, and controls on the sale of
certain animals (such as wild horses and
burras) for slaughter;*

Food labeling disputes—the
consumer’s “right-to-know” about feed
additives and livestock production tech-
niques for reasons of the consumer’shealth
and moral beliefs, creation and imple-
mentation of organic food and fiber stan-
dards, allowable pesticide and hormone

residues in meats and meat products, and
the implied and express health ¢laims of
livestock producers about their products;'?

» Biotechnotogy—the economic and so-
cial desirability of biotechnology in agri-
culture {such as rSBT and cloning), the
environmental and health impacts of bio-
technology upon the individual ani-
mals and species diversity, the cthical
and intellectual property limits of hio-
technology in living organisms, and inter-
national trade issues involving geneti-
cally-modified organisms.™

The conflicting perspectives ahout ani-
mals and property rights held hy hve-
stock producers and animal rights activ-
ists also reflects a fundamental diver-
gence in attitudes toward the modern
world. This fundamental divergence is
best expressed in the following question:
Is biotechnology, which is a reflection of a
technelogically-oriented world, a bless-
ing or a cursc for humankind? Livestock
producers and their conventional agricul-
tural allies view biotechnology first and
foremost as a blessing—to feed hu nan-
kind, to protect fragile environments, and
to increase the living standard of the
people of the world.*! Animal rights activ-
ists and their environmental and cco-
nomic allies view biotechnology first and
foremost as a curse--to dominate ani-
mals. to decimate species. to dislocate
rural communities, to induige human ar-
rogance, to subject ecosvstems to degra-
dation, and to subject humankind to phivsi-
cal and reproductive health risks. ~

Amecrica is embarked an o prolonged,
contentiows. and pivatal debare about
properiy rights. Rather than the propoerty
rights movement espoused by American
farmers and ranchers being the end of
this debate, the property rights move-
ment is but one perspeclive among many.

* This article is an expanded version of a
speech Professor Kershen delivered to the
Region 6 EPA Nonpoint Source Confer-
ence in Austin, Texas on March 3, 1897.

" See generally, Organ. Understandng State and
Federal Property Rughts Legisiation. 48 Okla L Rev. 191
(1995).

£ Cf Kershen. Agrcuitural Water Follition: From
PointtoNonpointang Beyond 9Nat Resources& Envl
3 (Winter 1985)

3For a fuller companseon of the agnculiusat and envi-
ronmental perspactives. see Zinn & Blodgelt, Aqriciiture
Versus the Environment, Communicalon Persoectives.
44 J Soil & Water Conservalion 184 (1983)

* For luller discussion of wetlands and agriculture see
Braswelt & Poe. Private Property vs Federal Wellards
Reguiation: Should Privaie Landowners Bear the Costo!
Wetlands Profection. 33 Am Bus LJ 175 (18395}
Comment. Saving the Wetiands from Agricufture: An
Examunalion of Seclion 404 of the Clean Water Act and
the Conservation Provisions of the 1985ana 1890 Farm
Bils, 7 J Land Use & Envtl. L. 299 (1892). Lamunyon,”
Wellands and the Swampbusier Provisions The Dein-
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eaton Proceduras. Cptions, and Altemaltives for the
Amercan Fammer, 73 Neb. L Bev. 163 (1394): Torres.
Werlands and Agriculiure: Envronmenial Reguiation
and'the L imits of Privale Property 34U, Kan. L. Rev 538
{1986).

* For fuller discussion of CAFOs, see Comment,
Environmental Law: The Clean Waler Act — Linder-
siandng When a Conceniraled Animal Feeding Opera-
ton Should Obtain an NPDES Permit 49 Okla. L. Rev.
481 (1996): Comment. The Eight Milion Littie Pigs—a
Cautonary Take. Siatwtory and Reguiatory Hesponses
o Concentrated Hog Farming, 31 Wake Forest L. Rev.
851 (1396): Note. Just What is a Concentrated Anima/
Feeding Operation under the Clean Walsr Act? (Con-
cemed Area Resigents forthe Emwronment v. Southview
Farm 34F 30 1 14, 20 Crr. 1994, cort denied 1458, C
1793 1995) 60 Alb. L. Rev. 238 {1996).

* For a futer discussion of nonpoint source poflution.
see Davigson. Thinking About Nonpomt Sources of
Waler Potutionand South Dakola Agricufiure. 34 5.D. L.
Rev 20 (1989); Gould. Agricutture, Nonpoint Source
Poliution. and Federal Law, 23 U.C. Daws L. Rev. 461

19901, Nole. Agrcufiure, Norpoint Source Potlution,
and Reguiatory Control: The Clean Water Act's Bleak
Preseat and Future, 20 Hary. Envl. L. Rev. 515 (1986).

" Readers can easily think of differences between city
he and country iife relating to propery nghts. For ex-
ampls, city dweilers cannot own livesiock, city dweilers
must use city utilites (sewage. garbage, water); ciy
dwellars cannot erect cenain buiidings or engage in
certan occupations oulside designaled zones. None of
these restrictions usualfy apply to farmers and ranchers
fiving i the country. Of course, readers are probably
famviiar with the fegal dispules between cilies and therr
resde nis 0 recent years aboul what 15 hvestoch and
wha! 15 a pet — pol-bellied pigs, miniature horses,
mire ture donkeys, exotic chickens. ducks, geese, rab-
bils

° For a tuller discussion of rural perspeclives and
urb an perspectives on fand use, see Miller & Wright,
A oot of the Subcommittee on innovalive Growth Man-
: gemen! Measures: Freservalion of Agrcultural Land
.3nd Open Space, 23 Urb, Law. 821 {1991), Wadley &
Halk ueas and Emvironmental Land Use: Conlrols m
F ure Areas Whose Landis it Ampway? 19 Wm. Milchell

L Aev. 331i1393]

Fortuller discussion of disputes between the agricul-
:ural seclor and the urban seclor for waler rights. see
Zomment The Stagnation of Texas Ground WalerLaw:
g Potrcal v Emvironmentat Statemate. 22 5t Mary's L.
J 493 11390); Comment, Maybe O and Waier Should
Mux—Ar Least in Texas Law. an Analysis of Current
Flroblems With Texas Ground Water Law and How
£5 'abished O ang Gas Law Could Provide Agpropriaie
Soiumons, 1 Tex. Wesleyan L. Rev. 207-224 (1994)
Jahrs, Aetorming Westem Walter Rights: Contemporary
Visio. 7 or Stubbom Revisionism, 38 Rocky Min. Min. L.
Inst. 2 1-1 (1993): MacDonnell & Rice. Moving Agreut-
iural W aterro Cities. the Search For SmarterApproaches,
2 Wesi-Northwest 27 (1994).

" Toe Safe Drinking Water Act (SDWA) mandated
well-t eadprotection programsin 1986, These well-head
reiecton programs focus on groungwater. In 1994,
Congress amendedthe SOWA to mandate protection for
all source waters of public waler suppliers, including
lakes. nvers, and reservoirs. The Environmental Protec-
tion Agency has se! a goal of 30,000 community based
protection efforts for source waters by the year 2005. For
continuously updaled information on the SDWA well-
head and source water prolection programs, see two

sites on the WWW. epa. gov/OGWDWiswpfacthtmi and
epa gov/OGWDWiweilhead. htmi.

" For a fuiler discussion of fand use planning and
zoming i rural areas, see Comment, The Accretion of
Cement and Steg! Onto Prime fowa Farmiand: a Fro-
posal For a Comprehensive Stale Agricuitural Zonmg
Pilan, 76 lowa L. Rev. 583 (1991); Holioway & Guy,
Emerging Reguiaiory Emphasis on Coorainating Land
Use, Soi Management and Environmenial Poticies to
Promole Farmiand Presemvalion. Soif Conservationand
Water Quatity 13 Zoning Plan. L. Rep. 43(1390); Popp,
A Survey of Agricullural Zoning. Siate Responses to the
Farmiang Cnsis. 24 Real Prop. Prob. & Trust J. 371
{1588},

"2 On the day that the author made these points to the
Region 6 EPA Nenpoint Source Conference, Mr. John
Gosdin, Director, Naturat Resources Management De-
partment of the Lower Colorado Aiver Authority (LCRA)
delivered a latk entitled “A Partnership for Conservation,
Water Quality and Wildiife.” {The LCRA js the govern-
menial agency thal manages the Colorado River of
Texas, beginning in central Texas above Austin down to
where the Colorado Riverempties into the Guif of Mexico.}
Mr. Gosdin’s talk described the successful environmen-
tal projects his department has developed in Fayette
County, Texas, which 1s on the Colorado River about 70
mifes southeast of Austin.

Mr Gosdin discussed the changing demographics of
Fayette County where rural residents, primarily from
Austin and Housten, now constitute approximalely 45%
of the landowners i the county. Mr Gosdin also pre-
sented a LCRA survey of ‘hot topics” that dominate
Fayetie county conversations in coffee shops, barber/
beauty shops. andbackyards. Fayette County residents
na longer focus their conversalions on the price of feed-
fertifizer, nor governmenial regulations of farming, nor
cattle prices, nor drought. The "hot topics™ today among
Fayette Counly residents are the deer population, wild-
fife food piots, native plant restoration projects, and wild
animals that visiting grandchiidren see. No better ex-
pression of the contrasting values and interests of pro-
duchon agriculture from ruraf residents exists than the
findings of this survey.

Professor Kershen has a file copy of the tex! of Mr.
Gosdin's talk.

SForfuller discussion of these issues, see Centner &
Wetzstein, Agricuturat Pesticide Contamination of
Groundwaler: Developing & ‘Right-lo-Spray Law” lor
Bametess Contamination, 14 J. Agric. Tax. & L 38
11892}, Grossman & Fischer, Frolecting the Right fo
Farm: Staiutory Limits on Nuisance Actions Against the
Farmer. 1983 Wis. L. Rev. 95: Note. /owa Agricutiurat
Fence Law. Good Fences Make Good Neighbors, 43
Drake L. Rev. 709 (1935); Wheeler, Livestock Odor and
Nuisance Actions vs. “Fight-lo-Farm” Laws: Report by
Delendant Farmers Aftorney. 68 N.D. L. Aev. 459
{1892},

™ For a kuller discussion of these issues. See Agricul-
tural iaw/Economics Research Program, Can North
Dajora Grazing Survive a Wildermess or Wildand Scenic
Designanon—Are There Cattie in Nalure? 70 N.D. L.
Rev. 509 (1994). Barlow, The ProposedManagementof
the Red-cockaded Woodpecker i ihe Southern National
Foresis: Analysis and Suggestions, 17 U. Ark. Little
RockL.J. 727 (1895); Casenote, Wildlile—Frvate Frap-
enty Damage Law—C0nce Upon 2 Time in Wyoming
There Was Room for Millions of Cattie and Enough
Habwal for Every Species of Game to Find 3 Luxurious
Existence. in the aflermalh of Parker, Can We Al Sttt
Get Along? (Parker Land and Cattte Comparny v. Wyo-

ming Game and Fish Commission, 845 P.2d 1040, Wyo.
1893), 29 Land & Water L. Rev. 89 (1894), Todd,
Wolves—Predator Conirof and Endangered Species
Prolection: Thoughts on Poitics and Law, 33 8. Tex. L.
Rev. 459 (1992),

* Fora fuiler discussion of hese issues, see Davidson,
Commeniary: Using Special Water Disircts to Control
Nonpoint Sources of Water Poltution. 65 Chi.-Kent L.
Rev. 503 (1983); DeYeung, Goverming Special Districts:
The Contiict Between Voting Aights and Property Privi-
leges, 1982 Ariz. St.L J. 418 Levy Wrtten Testimony of
Richard E. Levy fon Hellebust v. Brownback, 824 F.
Supp. 1506, moditied, 824 F. Supp. 151 10 Kan. 1993)]
Before the House Agricuiure Commifiee, State of Kan-
sas 42 U. Kan. L. Rev. 265 {19594).

The Center for Rural Affairs in Walthill, Nebraska
reports frequently an the compeling research agendas of
production agricuiture. conservafion agricuiture, Sus-
tainable agricutiure, and rural development for govern-
mental furding.

6 See .g.. Animall egal Defense Fund fnc. v Provin
Vet Corp, 626 F. Supp. 278 {D Mass. 1986) (confined
feeding of calves to produce veal). Humane Sociely for
the Prevention of Cruelly fo Ammal v. Lyng, 633 F.
Supp. 1986 (W.D. N.Y 1986) thot branding of dairy cows
in the Dairy Terminalion Program,).

" For a fuller discusstan of the animal rights perspec-
tive, see Comment Ammal Liberalion and the Law:
Animals Board the Underground Railroad, 43 Buff, L.
Rev. 765(1995): Comment Animal Wellare Reform and
the Magic Buliet: the Use and Abuse of Subtherapeutic
Dosesof Antibiotics inLivesiock, 67 U. Colo. L. Rev. 407
(1996); Comment, The fnadeguale Prolection of Anr-
mals Against Criel Animal Husbandry Practices Unger
United States Law, 17 Whither L. Rev. 145 {1995},
Francione Animal Rights and Animal Wellare 48 Rulgers
L. Rev. 397 {1996).

“For fuller discussion of velerinarian duties, see
Hannah, The Impact of Animal Welfare and Animal Anti-
cruslty Laws on Veterinanans in J. D. McKean (ed.),
Legallssues Affecting Veterinary Practice, 23 Vetennary
Clinics Of North America: Small Anima! Practice 1109
(W 8. Saunders Co., Philadelphia 1993}

" For fuller discussion of food labeling issues, see
Bones. Siaie and Federal Organic Food Cerfication
Laws: Coming of Age? 68 N.D. L Rev. 405 (1992);
Chen, Foodand Drug Administration Food Standards of
ldentily: Consumer Profection Through the Reguiationof
Froduciion information, 47 Foed & Drugl.J. 185(1992);
Gillan, Layig Ax 10 the Delaney Clause: Reform of the
Zero-lokerance Standard for Carcinogenic Food Add-
tves, 5 U, Balt. J. Envtl. L 14 {1898); Miller. Time for
Government fo Get Mooo-ving: Facing Up fo the ibST
Labeling Problem, 18 Hamline L. Rev. 503 (1995).

2 For fuffer discussion of biotechnology issues. see
Downes, New Diplomacy for the Bodiversiy Trade:
Biodiversily, Bivlechnotogy, and tniellectuat Property in
the Convenlion on Bivlogical Diversity. 4 Tourg J.
Transnat!L. 1(1893): Dresser. Ethicaland( egalissues
w1 Patenting New Animal Lie, 28 Jurimelrics J. 399
{1988); Withers & Kenworthy. Biolechnology: Eifics.
Sarely and Reguiaion, 3 Notre Dame J.L Ethics & Pub.
Pol'y 131 {1587).

2 A leading spokesperson for this position is Dennis
Avery. See especiaty. . Avery, Saving the Planet Wit
Pesticides and Pizstic {1995).

2 A leading spokesperson for this position is Jeremy
Rifkin. See especially, J Rifkin, Beyond Beef thé Rise
and Fall of the Cattie Culfure (1992}
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1997 Dues

Dues for 1997 became payable in January. The rates remain the sume as last year: $75 Sustaining member, 330 regular member,
%123 institntional membership. $20 student member and $65 for overseas members. Operating funds for an Assoviation our size
are always tight, We appreciate the extra assistance we received from those persons who were sustaining members this vear and
ask that you consider becoming a sustaining member in 1997 as well,
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