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Horse-Tradin’: Legal Implications of Livestock
Auction Bidding Practices

Drew L. Kershen *

Auctions have several advantages as a market mecha-
nism. Auctions involve a minimum of governmental inter-
ference. Auctioneers may be required to meet certain
licensing requirements' and may have to meet certain
financial responsibility requirements® in order to engage in
the business of conducting auctions. Auction houses may
also be required to comply with certain veterinary and
health requirements.” Aside from these requirements, the
auction as a market mechanism is left to private negotiations
between willing sellers and eager buyers who have been
brought together at the auction house or by the auctioneer in
order to determine a price at which the items for sale will be
sold. As a method for determining price, auctions are easy,
accurate, and fair.

Auctions set fair and accurate market prices for crops
and livestock which can then be used as the pricing device
for non-auction sales. For example, if feeder steers sell at
the Kansas City live cattle market for $66 per hundred-
weight (cwt.), the local stockman in the Kansas City region
can use that price when he takes several head of cattle to the
local packer for a private sale. The Kansas City price serves
as the base price upon which the local stockman and the lo-
cal packer negotiate their own privale price. Hence, auction
prices are important not only for a particular auction, but
also for setting the price or the market for numerous other
crop and livestock transactions that take place face to face

*  Professor of Law, University of Oklahoma, B.A. Notre Dame: J.D. Univ. of
Texas. LL.M. Harvard.
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1 Eg.OkLa. STAT. ti1. 2, §§ 9-132, 9-133 (1981).

2 Fg.,7USC §204 (1982). OkLA. STAT. tiL. 2. §9-132 (1981).

3 Eg . OkLa Bp. Acric. REG. 60707(c) adopted 1n accordance with authonty
granted in OKLA. STAT. tit. 2, § 9-137 (1981). This regulation requires that every
licensed livestock auction market employ an approved vetermnarian.
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between farm and ranch sellers and farm and ranch buyers.?

This discussion presupposes that the auctions have in
fact been fair, open competitive markets. At this point, the
bucolic image of auctions collides head-on with the reality of
the word “horsetrading.” Horsetrading is defined as “nego-
tiation accompanied by shrewd bargaining and reciprocal
concessions.”” The more common understanding of horse-
trading, however, carries a connotation of sharp practices
which often are, or appear to be, in conflict with fairness and
openness in business deals.

Two general types of bidding practices will be discussed
in this article: puffing and conduct which stifles competition.
These practices will be discussed through hypotheticals so as
to illustrate the circumstances in which these practices are
permissible and the circumstances in which these practices
are illegal. By means of this discussion, the legal implica-
tions of these two bidding practices will be illuminated and
the legal boundaries of “horsetrading” defined.

I. PUFFING AND CONDUCT STIFLING COMPETITION
DESCRIBED

Puffing® is the practice of having the seller, or the
seller’s agent (such as a friend or employee), bid on an item
which the seller has himself put up for sale. Sellers bid on
their own property for two reasons. First, they desire to ob-
tain the highest price possible for the property being sold.
Puffing 1s a means of enhancing the ultimate price paid for
the item being auctioned. Second, they desire that the prop-
erty not be sold at a bargain or “sacrifice” price. Puffingis a
means of protecling themselves against a “sacrifice” sale.
Although these two reasons are distinct, they are not mutu-
ally exclusive.’

4. For an overview of marketing alternatives for farmers and ranchers. mclud-
ing open marker auctions, see Rhodes, Pricing Systems—Old. New and Opiions for the
Furure 1971 BARGAINING N AGRICULTURE B and Rhodes, Policies Affecting Access o
Markers, 1972 Who WILL ConTrROL U.S. AGRICULTURE? 37

5. WeBSTIR'S NEw COLLEGIATE DICTIONARY 402 (Tth ed. 1963).

n. Pufling is also called by-bidding. The person who does the pufling 1s called a
puffer, by-tidder, decoy duck. or white bonnet.
7. The practice of puffing at auctions is apparently guite common. See Woes-
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The seller at an auction sale is not necessarily the owner
of the item being auctioned. Ownership interests in the item
being auctioned may be divided among several persons,
each of whom must agree to the sale. For example, coten-
ants of property each have individual ownership interests.
but it is the group which constitutes the seller at the auction,
not the co-tenants in their individual capacities.* Similarly, a
creditor may have an ownership interest in an item being
sold at auction by a judicial assignee of the debtor, but it is
the judicial assignee, not the creditor, who is the seller at the
auction.”

The distinction between the seller at the auction and
those persons having ownership interests in the item being
auctioned is important when the question is whether puffing
has occurred. Persons having ownership interests in the item
being auctioned can bid in their individual capacities with-
out being puffers so long as the seller can hold that person
responsible for the full amount of the bid.'® If the person
bidding 1s fully or partially immunized by the seller from
being held responsible for the full amount of the bid, then
puffing has occurred. It is the promise of protection from
accountability for the bid, provided by the seller to the per-
son bidding, which constitutes puffing.’!

Nor is the auctioneer at an auction sale the seller. The
auctioneer 1s the agent of the seller and, as agent. merely has
the authority to sell the item being auctioned.'? Thus,
though the auctioneer may hold the seller accountable for

tendiek. By-bidding . . . Secret Trick of the Thoroughbred Trade. Lexinglon Herald-
Leader. May 6. (981, al A-L. col. 1. See generally, DuBofl. Auction problems. Going.
Going, Gone. 26 CLEV. 8T. L. Rev. 499 (1977) [hereinafter cited as DuBoff].

8. See Manuel v. Haselden, 206 Ky. 796, 268 S.W. 554 (1925); Berg v. Hogan,
31 N.W.2d 200 (N.D. 1981}

9. See Rowley v. D'Arcy, 184 Mass, 550, 69 N.E. 325 (1904).

10. East v. Wood, 62 Ala. 313 (1878); McMillan v. Harns, 110 Ga. 72, 35 S E.
334 ({1900); Manuel v. Haselden, 206 Ky, 796, 268 §.W. 554 (1925); Rowley v. D’Arcy.
184 Mass. 550. 69 N.E. 325 {1904): Kenvon v. Kenyon, 81 R.I. 223, 101 A.2d 477
(1953). See Berg v. Hogan, 311 N.W.2d 200 (N.D. 1981). See generally 6 A. Corarx,
CorBIN ON CONTRACTS § 1469, at 377 (1963) [hereinafter cited as CorBIN].

11, See Peck v. List, 23 W. Va. 138, 375, 396-402 (1883). See generally Com-
ment, .{greements for Fictinous Bids ar Auctions. 31 YALE L.J. 431 (1921); 20 MicH. L.
REv. 355 (1921). ¢F Jenmings v. Jennings, 182 N.C. 26, 108 S.E. 340 (1921).

12. | RESTATEMENT (SECOND) OF AGENCY §§ 1. 14 (1958} The agency rela-
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the commission on a sale.'” or hold the bidder responsible
for the sales price,'? puffing still exists in that sale if the seller
promised to protect the bidder from responsibility for the
full amount of the bid. It is the relationship between the
seller and the bidder which creates puffing, regardless of any
legal responsibilities that exist between the auctioneer and
the seller, or between the auctioneer and the bidder.'*

Conduct stifling competition at an auction can take sev-
eral forms: agreements between prospective bidders not to
bid, words or actions which are meant to influence other bid-
ders in such a way as to discourage their bidding, or bidding
techniques which diminish the price ultimately paid for the
item being auctioned. Buyers engage in these praciices for
the purpose of dampening competition for an item being
sold at auction. The motive is to purchase the item for less
than the amount it would have brought in an auction unin-
fluenced by such conduct.'®

Puffing and conduct stifling competition are, threfore,
opposite sides of the same coin. Through the practice of
puffing, 1t is the veller who intervenes in the auction to influ-
ence the price in a way favorable to the interests of the seller.
Buyers then complain that the puffing has prevented the auc-
tion from being fair and open. In contrast, the buyer at-
tempts to influence the auction price in a manner favorable

uonshep between the auctioneer and the seller at an auction is more fully explored in
infra Hypothetical 10 and accompanying discussion.

13. Hayes v. Hannah, 61 Ga. App. 86, 5 S.E.2d 782 (1939).

14, /d: Peck v. List, 23 W_ Va. 33% (1883).

15, In repurchase bid siluations, 1.e. siuations in which the pufler has been de-
clared 1o have made the high tid so that in effect the seller through the putfer has
“repurchased™ his own horse, it 1s the standard pracuce, according to horse people to
whom the author has spoken, for the seller to pay the auctioneer a commission as 1f a
sale had in fact occurred. In the adverusement by the Keys Sales Company of the
Sale of the Great Northwest 1o be held in October 1983, the consignors are informed
“$350.00 Entry Fee/ 5% Commission (1% Commission on Repurchases).” Spern-
HORSE, June 1983, at 57. ¢ Woestendiek. By-didding . . . Secret Trick of the Thor-
oughbred Trade, Lexmglon Heratd-Leader, May 6. 1981, at A-1. col. 1 (seller pays
auctioneer a commisston if the horse does not sell because bids fail to reach the re-
serve price established by the seller)

16. The pracuce of buyers engagang in conduct sifling compeunon s also appar-
enily lairly common. See generally DuBofl, supra note 7, at 507-509: Smuth, Awction
Rings. 198) Crim. L. Rev. 86
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to the buyer's interests through the practice of conduct sti-
fling competition. Sellers complain that the buyer’s conduct
has prevented the auction from being fair and open. In
those instances when the complaints are found justifiable,
the courts consider the practice of puffing to be a fraud on
the buyers and the practice of conduct stifling competition to
be a fraud on the sellers. The practices are considered
fraudulent because they undermine the fairness, openness,
and competitive determination of price which are meant to
be the distinguishing characteristics of auctions as market
mechanisms.'”’

Il WITH RESERVE AUCTIONS AND WITHOUT
RESERVE AUCTIONS

Auctions are of two types: with reserve and without re-
serve. Once the distinctions between thse two types of auc-
tions are understood, the legality or illegality of puffing and
conduct stifling competition can be sensibly evaluated.

In with reserve auctions, the auctioneer’s announce-
ments urging people to attend the auction and the auction-
eer’s actions of putting up a particular item for sale are, for
purposes of contract law, simply expressions of a willingness
on the part of the auctioneer to consider offers to purchase
the item being auctioned. When a bidder then makes a bid,
the bid itself becomes the offer under contract law. The offer
is accepted and a contract formed when the auctioneer, act-
ing as agent for the seller, announces “sold,” whether ver-
bally, through the fall of a hammer, or through other
customary signal. The requirements of contract law for offer
(the bid) and acceptance (the fall of the hammer) are thereby
satisfied so that a bilateral contract is formed between a
buyer and seller (bidder and auctioneer as agent for seller).

In light of the sequence through which a contract i1s
formed in a with reserve auction, it is clear that at any time
prior to the formation of the contract either party can decide

17, For a general discussion of the bidding pracuices of puffing and conduct sti-
fling competition, see 6A CORBIN, supra note 10, §§ 1468-1469; 14 5. WiLLISTON, A
TREATISE ON THE LAaw oF CONTRACTS §§ 1648A-1648B (3d ed. 1972) [hereinafier
cited as WiLLIsTON 3d].
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that he or she does not desire to enter into a contract. Thus
the bidder can withdraw his bid whenever the bidder desires
just so long as the fall of the hammer has not yet occurred.
Likewise, the seller can withdraw the property from the auc-
tion even after a bid has been made since the seller is under
no obligation to accept any particular offer. But once the bid
has been made and accepted through the fall of the hammer,
neither party can repudiate the sale without breaching the
contract.'t

By contrast, the sequence through which a contract is
formed in a without reserve auction differs significantly from
the sequence described above. In a without reserve auction,
the auctioneer’s advertisements are, as 1n with reserve auc-
tions, simply expressions of a willingness to sell. However,
at a without reserve auction, the auctioneer’s act of putting
an article up for sale is construed, according to contract law,
as a definite offer. A bid is the acceptance of the offer, which
acceptance 1s binding on the auctioneer (and seller as the
auctioneer’s principal), subject only to the condition subse-
quent that no higher bid be made."”

In light of the sequence for contract formation de-
scribed for without reserve auctions, 1t 1s clear that the auc-
tioneer can revoke his offer by withdrawing the item from
sale at any time prior to the entry of a bid which accepts the
offer and forms a completed contract.* Once a bid is en-

18. See generally | CORBIN, supra note 10, §§ 24, 108; L. VOLD, HANDBOOK OF
THE Law OF SALES §§ 67-69 (1931). 1 8. WILLISTON & G. THOMPSON, A TREATISF ON
THE Law OF CONTRACTS §§ 29-30 (rev. ed. 1936) [heremnafler cited as WILLISTON &
THoMPSON].  See also U.C.C. § 2-328 (1962), RESTATEMENT (SeconNw) ofF Con-
TRACTS § 28 (1981); RESTATEMENT OF CONTRACTS § 27 (1932). These last three cita-
tions—to the Uniform Commercial Code and the Restatements of Contracts—put
inmo codified form the case law which is discussed 1n the treatise thal are cited.

19, The general principles of contract formation 3t a without reserve auction are
discussed in the authoriries cited 1n the preceding foonote. In addition, see generally
2 S, WILLISTON, THE LAw GOVERNING SALES 0OF GooDs AT COMMON Law aND
UNDER THL UNIFORM SaLEs AcT §§ 296-297a (rev. ed. 1948} [hereinaller cited as
WILLISTON SALES (rev.)].

20. In England, if an auction is advertised to be without reserve. the English
courts have held that a collateral contract ts created belween the auctioneer and those
who attend the sale relying on that adveruisement which collateral contract ailows
those altending the sale to gain damages against the auctioneer if the auctioneer fails
to conduct the auction as advertised. Those attending the auction apparently do not
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tered at a without reserve auction, however, the auctioneer
can no longer withdraw the item. The item is now under a
contract to sell. Similarly, if the model of a bilateral contract
were used, it would be clear that the bidder by entering a bid

have a contract for the purchase of the items that were advertised as for sale without
resecve, but those attending do have a contract cause of action for damages for having
been brought to the auction on an advertisement that was then not followed. 2 WiL-
LISTON SALES (rev.), suprg note 19, § 297, See also, | 5. WILLISTON. THE Law Gov-
FRNING SALES OF GooDs AT COMMON Law anp UNDER THE UNIFORM SALLS A
§ 297 (2d ed. 1924) [hereinafler cited as WiLLISTON SaLES 2d); 8. WiLLisToN, T
Law GOVERNING SALES OF GooODS AT CoMMON Law anp UNDIR THE UNIFORM
SaLes AcT § 297 (1909) [hereinafter cited as WILLISTON SALES],

In the United States, if an auction is adventised to be without reserve, the auc-
tioneer can change the auction to a with reserve auction stmply by making an an-
nouncement of the change at the begirning of the auction. The auctioneer incurs no
contract liability to those who come to the sale in reliance upon the advertisement
because the advertisement is considered simply an expression of the willingness (o sell
at auclion. The advertisement is not considered an offer in any sense and, in the
United States, therefore, the advertisement of an auction as without reserve does not
create a collateral contract between the auctioneer and those attending the auction.
W. ANSON, Law oF CoNTRACTS § 54 (Turck rev. ed. 19293, 1 WiLLISTON & THOMP-
SON, supra note 18, § 30; 2 WILLISTON SaLES (rev.), supra nole (9. §§ 297-297a:
U.C.C. §2-328 comment 2 (1962). In the Uniled States, 1t is possible for an advertse-
ment to become so specific that the advertisement becomes a firm offer. Bul adver-
tisements that are firm offers require “unmistakable™ language and are not common
in American auction contract Jaw. In the United States. when an advertisement is so
specific that a firm offer is created. the coniract formed relates to the sale of the ilem
advertised. The contract is not a collateral contract for damages for having rehed on
the “firm offer” advertisement as is apparently the holding of the English cases dis-
cussed in the preceding paragraph. U.C.C. § 2-328 comment 2 (1962). See alse Re-
STATEMENT (SEconD) OF CoNTRacTs § 28 comment ¢, illustration 1 (1981}
RESTATEMENT OF CONTRACTS § 27 illustration 3 (1932).

While persons who attend an auction advertised to be without reserve have ne
contract claim against the auctioneer under American law, when the auctioneer (de-
spite the advertisement) decides 10 change the auction Lo a with reserve auction. these
persons may well have a claim under deceptive trade practices statutes that exist in
American jurisdictions. £g., ARK. STAT. ANN. § 70-906 (Repl. 1979) (other decep-
tive trade practices prohibited—Enumeration—. . . (c} advertising goods or services
with intent not to sell them as advertised}, § 70-911 (Repl. 1979) (Cvil enforcement,
remedies, power of cournt—Costs—Penalties) (Replacement 1979); Tex. Bus. & Com.
Cobt ANN, § 1746 (Vernon Cum. Supp. 1982-83) (Deceptive Trade Pracuces Un-
lawful . . . (b}(9) advertising goods or services with intent not to sell them as adver-
tised). § 17.50 (Vernon Cum. Supp. 1982-83) (authorizing double and treble damages
to prevailing consumer along with court costs and reasonable anormey expenses).
These deceptive wade practices statules apparently provide a remedy 1 America
which is analogous to the collateral contract between the auctioneer and those attend-
ing the auction created by English courts.

Read nfra note 23 for a clarification of the seller's contract obligations a1 a with-
oul reserve auction.
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has accepted the offer, created a contract, and thereby pre-
cluded himself from withdrawing the bid. Withdrawal of
the bid, which is equivalent to refusing to perform the con-
tract, should subject the bidder to a lawsuit for breach of
contract.”!

American law does not, however, use a bilateral con-
tract model for analyzing the obligations of a bidder at a
without reserve auction. Even after the bidder has entered a
bid which binds the auctioneer, the bidder is permitted to
withdraw his bid without suffering any contract penalty for
doing s0.?? Thus, in a without reserve auction, the seller has

21. Hoshour, 8ids as Acceprances in Aucrions “Withour Reserve,” 15 Minn. L.
Rrv. 375 (1931); Nole, Aucrion Sale—Wirthour Reserve. 21 NoTre Dami Law. 327
{1946).

Section 2-328(3) of the Uniform Commercial Code as onginallv drafted in 1952
adopted the bilateral model of contract formation in without reserve auctions so that
the bidder’s bid was an acceptance which could not be withdrawn withous liabdity of
the bidder for contract damages Lo the seller. The last sentence of subsection 3 of the
1952 version reads: “In an auction without reserve the goods cannot be withdrawn
nor a bid retracted.™ U.C.C. § 2-328(3) comment 2 {1952).

22 Hoshour, Bids as Acceprances in Auctions “Withour Reserve.” 15 Minn. L.
REv. 375 (1931). Note, Aucrion Sale—Withour Reserve, 21 NoOTRE DaMi Law. 327
(1946). Both the Hoshour article and the Notre Dame note present the argument that
the American case law which allows the bidder at a without reserve auction to with-
draw the bid should be abandoned. Both pieces take this position on the basis that
contract law should be a bilateral obligation and that a bilateral obligation can be
achieved in without reserve auctions if the “punting up for sale” is considered the firm
offer and the bid is the final acceptance which compleles the contract and binds both
parties. Because the American law in without reserve auctions allowed the bidder to
withdraw the bid even though the bid was considered an acceplance of the “putting
up” offer, American law was creating a unilateral obligation binding only on the
seller at the without reserve auction. Both Hoshour and the author of the Naire
Dame note were opposed to unilateral contracts and wrote 1o urge that a bilateral
contract analysis be adopted instead,

By contrast, iwo American courts, which were just as concerned as Hoshour and
the Notre Dame nole wriler that mutuality of obligation exist in contracts, achieved a
bilateral contract through a different path. These courts took auctions which easily
could have been construed to be “without reserve” auctions because the auctions were
announced (o be sales to the “highest and best” bidder and held that the high bidder
did not have a right 1o insist upon a contract for sale when the high bid was in fact
rejected by the auctioneer. These courts reached this result because all the case prece-
dent was in agreement that the bidder could withdraw hus bid, and the couns felt.
therefore, that it would be inappropriate Lo prohibit the auctioneer from withdrawing
the item from sale. These courts held, therefore, that until the auctioneer let the ham-
mer {all on the bidder's bid no sale contract had been forned. In effect. these courts
took a fact situation which easily could have been construed to be a without reserve
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a unilateral obligation: once the auctioneer has put the item
up to sale and a bid has been made, the seller is bound by a
sales contract and still must continue to offer the item for
sale while waiting to learn if a higher bid will be made. The
bidder has no corresponding obligation to continue his bid
as the acceptance while waiting to learn if a higher bid will
be made.?* The seller is bound by contract law, but the bid-
der is not.

Possibly because American law and lawyers have pre-
ferred bilateral contracts, all auctions are presumed to be
with reserve auctions unless the auctioneer explicitly makes
the auction without reserve.?* Case law is clear that if the
auctioneer announces at the time the auction is begun, or at
the time a particular item is put up for sale, that the auction
or sale is “without reserve.” then the auction is without re-
serve. In such case, the unilateral model of contract law will
apply.”® Courts use a case-by-case factual approach to deter-
mine whether language other than the specific words “‘with-

auction and imphledly tumed the avction into a with reserve auction for purposes of
contract formation analysis. Neither count explicitly addressed the issue of whether
Lhe auction should be considered a with reserve or a without reserve auction. Ander-
son v. Wisconsin Cent. Ry. Co., 107 Minn. 296, 120 N.W. 19 (1909); McPherson Bros.
Co. v. Okanogan County. 45 Wash. 285, 88 P. 19% (1907). {f W. Anson. Law OF
ConTRACTS § 54 (Turck rev. ed. 1929).

As indicated in the preceding footnote, the 1952 version of § 328(3) of the Uni-
form Commercial Code adopied a bilateral contract analysis of without reserve auc-
tions by prohubiting a bidder from withdrawing a bid. But at the sugpestion of the
New York Law Reviston Commussion, the American Law lastitute in 1956 reversed
the 1952 decision and returned to a uniateral conlract analysis of without reserve
auclions. Section 2-328(3) was amended in 1956 to read: “In either case {(with or
without reserve auctions) a bidder may retract his bid until the auclioneer's an-
nouncement of completion of the sale, but a bidder’s retraction does not revive any
previous bid.™ A.L.L., 1956 RECOMMENDATIONS OF THE EDITORIAL BOARD FOR THE
UnNIFORM COMMERCIAL CODE § 2-328 (1957). See aflso RESTATEMENT (SECOND) OF
CONTRACTS § 28(1)(c) (1981); RESTATEMENT OF CONTRACTS § 27 (1932).

23, U.C.C. §2-328 comment 2 (1962). (f WILLISTON SALES (rev.), supra note
19. § 297, 2 WILLISTON SALES 2d, supra note 20, § 297.

24, U.C.C. 8§ 2-328(3) (1962).

25, Fpg..Zubak v. Rose, 264 Wis. 286, 58 N.W 2d 693 (1953): Piichfork Ranch
Co. v. Bar TL, 615 P.2d 541 (Wyo. 1980). The case law has been codified into the
Uniform Commercial Code and the Restatements. U.C.C. § 2-328 comment 2 {1962),
RESTATEMENT (SECOND) OF CONTRACTS § 28 comment d (1981). | RESTATEMENT OF
CoNTRACTS § 27 comment b and illustration 4 {1932).
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out reserve” creates a without reserve auction.** Moreover,
the presumption that all auctions are with reserve auctions
does not apply to an auction that has been advertised as a
without reserve auction. While the auctioneer is permitted
to announce at the beginning of the auction that the terms of
the auction have been changed to a with reserve auction. if
no such change is announced, the auction is a without re-
serve auction once an item is up for sale and a bid is made.””

Now that the basic contract rules applicable to with re-
serve and without reserve auctions have been stated, one ad-
ditional piece of information is needed before turning to a
discussion of bidding practices as presented through hy-
potheticals. The most important statutory provision relevant
to auction sales is § 2-328 of the Uniform Commercial Code.
The language is so important to a clear understanding of the
remainder of the article that it is worthwhile to quote the
section in the text in full.

SECTION 2-328. SALE BY AUCTION.

{1) In asale by auction if goods are put up in lots each

lot is the subject of a separate sale.
(2) A sale by auction is complete when the auctioneer

26. Compare Short v. Sun Newspapers, Inc., 300 N.W.2d 781 (Minn. 1980) (sale
w the “highest bid™ received by a cenain date held 10 be equivalent to a without
reserve auction) wirh Andersen v. Wisconsin Cent. Ry.. 107 Minn. 296, 120 N.'W_39
{190%) and McPherson Bros. Co. v. Okanogan County, 45 Wash, 285, 88 P. 199 {1907y
(sales advertised 10 be by auction to the “highest bidder” held impliedly to be with
reserve auclions in both casesy. See alse Cunis v. Aspinwall, 114 Mass. 187 (1873
(sale advertised as a “‘positive sale” held to be equivalent to a without reserve sale).
Pillsbury v. McNabb, 37 Pa. D. & C.2d 283 (1965) (sale advertised as an “absolute
sale” could not be determuned to be a with or without reserve sale through a demurrer
because pleadings alone are insufficient to develop the factual context in which the
words were used); 10 Op. AWy Gen. 884 (Tenn. [981) (term absolute auction™ con-
strued to mean a without reserve auction). ¢f Jones v. Hackensack Auto Wreckers,
Inc., 124 N.I.L. 289, 11 A.2d 595 (1940) (sale advertised to be “absolute auction with-
out limit or reserve”).

27. U.C.C. §2-328 comment 2 (1962); RESTATEMENT {SECOND) OF CONTRACTS
§ 28(2) comment d (1981). Bur ¢f. 2 W. Hawkeanp, UniFoRM CoMMERCIAL CODE
SFriis §2.328:03 (1982) {argues that the “preferable solutien” is 1o treat an aucuen
advertised as “without reserve” 1o be a without reserve auction when the auctioneer
does not change the 1erms of the auction at the time the auction commences, bul that
1113 “'not absolutely ¢lear” that the “preferable solution™ is the solution mandated by
the Code tanguage of § 2-328(3} in light of the clear preference stated for with reserve
auctions in the wording of § 2-328(3).
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so announces by the fall of the hammer or in other
customary manner. Where 2 bid is made while the
hammer is falling in acceptance of a prior bid the
auctioneer may in his discretion reopen the bidding
or declare the goods sold under the bid on which
the hammer was falling.

(3) Such a sale is with reserve unless the goods are in
explicit terms put up without reserve. In an auction
with reserve the auctioneer may withdraw the
goods at any time until he announces completion of
the sale. In an auction without reserve, after auc-
tioneer calls for bids on an article or lot, that article
or lot cannot be withdrawn unless no bid is made
within a reasonable time. In either case a bidder
may retract his bid until the auctioneer’s announce-
ment of completion of the sale, but a bidder’s re-
traction does not revive any previous bid.

(4) If the auctioneer knowingly receives a bid on the
seller’s behalf or the seller makes or procures such a
bid, and notice has not been given that liberty for
such bidding is reserved, the buyer may at his op-
tion avoid the sale or take the goods at the price of
the last good faith bid prior to the completion of the
sale. This subsection shall not apply to any bid at a
forced sale.”®

HYPOTEHTICAL 1: WITHOUT RESERVE AUCTION—-
SELLER REPURCHASE

As Sam Auctioneer puts up a mare, Beauty Bright
Eyes, for sale, he announces that the mare will be sold
without reserve. Sam Auctioneer then calls for bids. Su-
san Byers bids $8.000 for the mare. For a moment no
other bid is made, then Virginia Sellars, the seller of the
mare, bids $8,500 for the mare. When no other bids are

28. The § 2-328 quoted in the text is the 1962 version of the section. Section 2-
128 has been adopted in fifty-one American jurisdictions (with the State of Louisiana
and the Commonwealth of Puerto Rico being absent). Only the State of Georgia has
a non-uniform or local variation, but even this variatior is only tangentially relevant
10 the issues discussed in this anicle. R. ANDERSON, UNiIFORM COMMERCIAL CODE
§2-328:2 (3d 1983).
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forthcoming Sam Auctioneer lets the hammer fall and
announces the horse sold 10 Virginia Sellars.

Several weeks later, Susan Byers learns that Vir-
ginia Sellars was herself the seller of the mare. Susan
Byers talks with Virginia Sellars and demands that the
horse be conveyed to her on the basis of her bid of
$8,000.

[n accordance with the basic principles of contract law
applicable to without reserve auctions, it is clear that if Vir-
ginia Sellars had announced that she was withdrawing the
mare from the auction sale instead of bidding $8,500, the
announcement would have been ineffective. The contract
was formed when Susan Byers bid $8,000, subject only to a
higher bid being made.*

These basic principles of contract law are impliedly
adopted by § 2-328(3): “In an auction without reserve, after
the auctioneer calls for bids on an article or lot, that article
or lot cannot be withdrawn unless no bid i1s made within a
reasonable time.”* In Hypothetical 1, a bid was entered
within a reasonable time when Susan Byers bid $8,000. Af-
ter that point, the language quoted from § 2-328(3) makes it
clear that the seller is not permitted to withdraw the item
from sale.

The fact that in Hypothetical 1 Virginia Sellars actually
entered a “higher bid” of $8,500 should not change the re-
sult, While contract principles hold that a bid forms the

29, Jones v. Hackensack Auto Wreckers, Inc.. 124 NJ.L. 289, 11 A.2d 3595
11940); Zuhak ~. Rose, 264 Wis. 286, 58 N.W.2d 693 (1953). See generalli Note.
Contracti—Commencement af Bidding at Auction “Without Reserve” Precludes With-
drawal of Properiy, 3 DE PauL L. REv. 280 (1954}

At this point in the anticle, the relevant 1ssue is whether a valid contract has been
formed far which a lawsuit for breach of coniract exists, The question as 1o what
remedy (1.e. damages or specific perfermance) may be sought as a result of the breach
of contract is not presently relevant. The precise remedies which may be soughi in
this situation (and similar situations) are explored more fully in later portions of the
article.

30. That the language quoted m Lhe texi from § 2-328(3) should be interpreted 1o
prohibit withdrawal of the item from the auction is made clear by the commentary
accompanying § 28 Aucuons of tbe RESTATEMENT {SECOND) OF CONTRACTS. RE-
STATEMENT {SECOND} OF CONTRACTS § 28(1) comment d, illustration & (1981). Tlius-
tration 5 of the Restatement presents facis basically identical to those presented in the
first paragraph under Hypothetical 1.
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contract subject to a higher bid being made, it is clear that
Virginia Sellars’ “higher bid” does not qualify. To allow her
bid to qualify would in fact allow her to withdraw the prop-
erty. Hence, the contract principles need to be slightly clari-
fied to state that at a without reserve auction, a bid forms the
contract subject to a higher good faith bid being entered.
Virginia Sellars’ bid is not a higher good faith bid because
Virginia Sellars cannot enter into a contract with herself.
Moreover, the same contract principles should be control if
Virginia Sellars had used an agent (such as a friend or
neighbor) to enter the bid, rather than having entered the
bid herself. When Virginia Sellars opted to use a without
reserve auction, she chose to bind herself to a sale to the
highest good faith bidder.*

While § 2-328(3) does not directly address the situation
of a seller repurchase at a without reserve auction, it does
establish that the seller cannot withdraw the property once a
bid has been received. The section should be interpreted to
prohibit seller repurchases at without reserve auctions, and
to embody the principle that a higher bid means a higher
good faith bid. A seller would thus be prevented from un-
dermining the contract principles which are applicable to
without reserve auctions.’?

Principles other than contract law are also relevant.
“Good faith™ carries connotations related to common law
fraud. Moreover, § 2-328(4) of the Uniform Commercial
Code controls auctions via language carrying overtones of
the legal principles of fraud. To begin to develop these in-
terrelated strands of contract and fraud. let us turn to Hypo-
thetical 2.3

31. See Forbes v. Wells Beach Casino, Inc., 307 A.2d 210 (Me 1973); Pillsbury
v. McNabb, 37 Pa. D. & C.2d 283 (1964).

32. That the interprelalion proposed in the text for § 2-328¢3) is the correct inter-
pretation is made clear by reference to the conuract principles as applicable w0 auc-
tions which are set forth in the First and Second Restalements. RESTATEMENT
(SECOND) OF CONTRACTS § 28, iltustration 5 (1981); RESTATEMENT OF CONTRALTS
§ 27 illustration 4 (1932 [llusurations 5 and 4, respectively, discuss faci patterns
which are basically idenucal to the facts of Hypotheueal 1.

33, Professor Williston in discussing the bidding practice of puffing at auctions
evidenced a recognition that thus practice presented interrelated issues of contract and
frand. With each new edition of his treatise on sales. Professor Williston articulated
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HYPOTHETICAL 2: WITHOUT RESERVE AUCTION—
SELLER SELF-BIDDING

Speedy Talker puts up a stallion, Bit Player, for sale
with the announcement that the stallion will be sold
without reserve. Tom Vendee bids $6,000 on the stallion
which bid is topped by a bid of $6,500 from Ness
Nabors. Vendee bids $6.900; Nabors bids $7,200; Ven-
dee bids $7,500. No further bids are entered and Speedy
Talker lets the hammer fall declaring Tom Vendee the
buyer of the stallion.

Two weeks later, Tom Vendee learns that Ness
Nabors was bidding as the agent of Betty Slims, the
seller of the stallion. Tom Vendee feels that he has been
“suckered” and decides to seek redress.

It is possible to analyze Hypothetical 2 solely through
contract principles. Under contract law applicable to with-
out reserve auctions, it could be argued that Tom Vendee
had a valid contract when he bid $6,000, which bid (as the
acceptance under contract law) was subject to rejection only
if topped by a higher good faith bid. Because the higher bid
by Ness Nabors of $6,500 was not a good faith bid, the
$6,500 bid should not qualify as a valid rejection of the
$6,000 bid. The language of § 2-328(3) relating to without
reserve auctions should be interpreted to mean that the con-
tract was formed when Tom Vendee bid $6,000. Betty Slims
should not be allowed to undermine the contract through the
“higher” bid she herself submitted via her agent, Ness
Nabors. Contract principles drawn solely from § 2-328(3)
can thus be used to reach a result identical to that proposed
for the solution to Hypothetical 1.>* Under this analysis, the
additional bids by Tom Vendee are simply irrelevant to the

ever more clearly tbat the bidding practice of puffing could be analyzed both from a
contract perspective and from a fraud perspeciive. Compare WILLISTON SALES, supra
noie 20, § 298 with WILLISTON SALES 2d, supra note 20, § 298 and 2 WILLISTON SALES
(rev.), supra note 19, § 298.

34, See RESTATEMENT (SECOND) OF CONTRACTS § 28 illustration 5 (1981); RE-
STATEMENT OF CONTRACTS § 27 illustration 4 (1932). Ilustrauons 5 and 4. respec-
tively, discuss fact patierns which are strongly analogous to the facts of Hypothetical
2
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resolution of the question of when the contract was formed.
Tom Vendee has an enforceable contract at the $6,000 bid.

Still, Betty Slims could argue that nobody twisted Ven-
dee’s arm to make him enter the bids of $6,900 and $7,500.
Shms could argue that these additional bids should be con-
sidered valid, voluntary acceptances, and that the contract
principles applicable to without reserve auctions should be
interpreted to mean that the acceptance is the last voluntary
high bid. The last voluntary high bid in Hypothetical 2 was
Tom Vendee’s bid of $7,500.*

The response 1s that Vendee would not have made the
two higher bids if Slims had not used a puffer to bid against
him. This response is based on a feeling of fraud which
seems to have three facets. First, Vendee’s bid was not really
“voluntary” because it was induced by the false impression,
created by Shims, that competition was greater than it actu-
ally was. Second, Vendee had to pay more than he needed
to pay because Slims used a puffer to enhance the price of
the stallion. Third, Slims used a secret means to bid as seller
on the stallion.?

The feeling of fraud that arises when a puffer is used in
a situation like Hypothetical 2 has been codified by the Uni-
form Commercial Code in § 2-328(4). Without regard to the

35, This article began as a speech (o a Continuing Legal Educatton semunar enti-
tled “The Law of Horses: Contracts Used in the Herse Business,” presented on March
18, 1983. The author stated to the audience that Tom Vendee's bid of $6000 com-
pleted the contract and that it was the only bid which courts should consider legally
relevant m determining when the contract was formed. In immediale response to the
author’s statements, several persons in the audience presented the argument related in
the text that Tom Vendee's higher bids of $6900 and $7200 were voluniary bids and
as voluntary bids ought to be considered valid acceptances uader contract law. These
audience comments are the genesis of the overall analysis developed in the text for
understanding Hypothetical 2.

36. The first facet of the feeling of fraud is a concemn about lving; the second
facet. a concern aboul being cheated; and the third facet, a suspicion that something, is
wrong when a person uses a devious means to accomplish a goal rather than use the
same means in an openly acknowledpged fashion. These three facets of fraud in the
practice of puffing at avction sales have been listed by courts again and again in their
discussion of the legal implications of puffing. £ g, Veazie v. Williams, 49 U.S. (8
How.) 134, 153-58 (1850); Springer v. Kleinsorge, 83 Mo. 152 (1884); Bowman v.
McClenahan, 20 A.D. 346, 46 N.Y.8. 945 (1897); Peck v. List, 23 W, Vg, 338, 175-97
(1883).
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contract analysis presented on behalf of Tom Vendee and
Betty Slims, the language of the Code makes 1t clear that the
use of a puffer under the facts of Hypothetical 2 is impermis-
sible.”” Pre-Code case decisions held that in such situations
the use of a puffer constitutes fraud.** The language of the
Code should similarly be interpreted to impose a finding of
conclusive fraud when a puffer 1s used.* Contract analysis
aside, Tom Vendee is entitled under § 2-328(4) to legal re-
dress against Betty Slims. In fact, subsection 4 allows Tom
Vendee, as buyer, an option between rescission or taking the
“goods at the pnice of the last good faith bid prior to the
completion of the sale.”

Rescission is a fairly straight-forward remedy on behalf
of a buyer. The buyer is not required to elect rescission the
moment he learns of the puffing at the auction sale. He will
be given the chance to evaluate which of the two remedies
offered by Subsection 4 puts him, as the buyer, in the best
position. The buyer may rescind because the purchase now
looks to be a “bad deal,” regardless of price. The buyer's
motive 1s irrelevant to the remedy allowed by subsection 4.4
On the other hand, the buyer has to exercise rescission

37. Subsection 4 of §2-3238 reads

If the auctioneer knowingly receives a bid on the seller’s behalf or the seller

makes or procures such a bid, and notice has not been given that libeny for

such bidding is rescrved, the buyer may at his opuon avoid the sale or Lake

the goods at the price of the last good faith bid prior to the completion of the

sale. This subsection shall not apply to any bid at a forced sale.

It should be noted that the language makes clear that the buyer is entiled to the
aliernative remedies when the “seller makes or procures” a puffed bid and ths is true
regardless of the knowledge or lack of knowledge by the auctioneer of the seller’s
fraudulent actions.

38 £p . Veazie v. Williams, 49 U.S. (8 How.} 134 (1850); McMillan v. Harris,
110 Ga, 72, 35 3.E. 334 (1900); Springer v. Kleinsorge, 83 Mo. 152 (1384), Towle v.
Leawitt. 23 N.H. 360 (1851); National Bank of the Mewropolis v. Sprague. 20 N.J. Eq.
159 (1869); Bowman v, McClenahan, 20 AD. 346, 46 N.Y.S. 943 (1897); McDowell v.
Simms. 41 N.C. 202 (1849); Peck v, List, 23 W. Va. 338 (1883). See generally 6A
CORBIN, supra note 10, § 146%; 14 WILLISTON 3d, supra note 17, § 1648B.

3% See Wade v. Ingram, 528 F. Supp. 495 (E.D. Ark. 1981} Feaster Trucking
Service, Inc. v. Parks-Davis Auctioneers, Inc., 211 Kan. 78, 505 P.2d 612 (1973); Berg
v. Hogan. 311 N.W.2d 200 (N.D. 1981). See genera/fv R. ANDERSON, UNIFORM
CoMMERCIAL ConE § 2-326:25 (3d. 1983); 2 W HawxLaND, UNIFORM COMMERClAL
Cobnt SerIks § 2-328:04, at 562 (1982).

40, Berg v. Hogan, 311 N.w.2d 200, 203 (N.D. 1981).
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within a reasonable time after learning of the facts of puffing
which give rise to use of the legal remedies. The buyer may
not use the goods while waiting to see what the future
holds.*!

The alternate remedy of taking the “goods at the price
of the last good faith bid prior to the completion of the sale”
is more difficult to interpret and apply to puffing situations.
The specific wording of § 2-328(4)’s alternate remedy refers
to “last good faith bid prior to the complerion of the sale.”
“Completion” is a word which seems to call for a contract
analysis of the puffing situation under § 2-328(3). Let us
take a look at this alternate remedy from both a contract and
a fraud perspective.

It has been argued above that § 2-328(3) should be in-
terpreted to mean that, in a situation like Hypothetical 2, the
contract was completed when Tom Vendee bid $6,000 be-
cause that bid was never topped by a higher good faith bid.
If that contract analysis i1s adopted for without reserve auc-
tions, then the “last good faith bid prior to the completion of
the sale” would be the $6,000 bid because all later bids were
either bad faith bids directly from the seller or bids induced
by seller’s bad faith bids. Hence, the alternate remedy of
§ 2-328(4) would allow Tom Vendee to keep the horse while
paying $6,000.

The fraud analysis under subsection 4 of § 2-328
reaches the same result. As has been indicated previously,
the use of a puffer is conclusive fraud under subsection 4 of
§ 2-328. The buyer need only prove that puffing occurred 1n
order to be entitled under the Code language to a choice be-

200. 204 (N.D. [981). ¥ Osborn v. Apperson Lodge, 213 Ky. 513, 281 S W 500
(1926).

Oklahoma has a statute which sets limils on a party's ability 1o rescind. The
Oklahoma statute reads: “Rescission, when not effected by consent, can be accom-
plished vnly by the use, on the pan of the parly rescinding. of reasonable diligence 1o
comply with the following rules: 1. He must rescind promptly. upon discovering the
facts which entitle him 10 rescand, 1f he 1s {ree from duress, menace, undue influence.
or disabulity, and 18 aware of hus right to rescind: and, 2. He must restore to the other
party everything of value which he has received from him under the contract: or must
offer 1o testore the same. upon condition that such party shall do Iikewise, unless the
latter 1 unable, or posiuvely refuses o do so.” OK1a STar tit, 15, § 235 (19813,
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tween two remedies. This strong condemnation of puffing as
fraud is a clear indication that the alternate remedy of al-
lowing the buyer to keep the property was adopted for the
purpose of depriving the seller of all advantages which the
seller tried to gain by using a puffer. Thus, sellers will be
deterred from using puffers. This interpretation protects the
openness, fairness, and competitive determination of prices
which are meant to be the distinguishing characteristics of
auction sales.** Applying the fraud analysis of subsection 4
to Hypothetical 2 leads to the conclusion that Tom Vendee is
entitled to the stallion for $6,000. To select any other bid of
Vendee as the “last good faith bid” would reward a seller for
using a puffer.

Contract and fraud analyses of the alternate remedy
also reinforce one another if the facts of Hypothetical 2 are
changed slightly to introduce a third party bidder. For ex-
ample. let the facts of Hypothetical 2 remain the same except
that a third party bidder enters a bid of $6,700 between the
seller’s bid of $6,500 and Vendee’s bid of $6,900. Under
these new facts, the conclusion that Tom Vendee gets the
stallion for $6,000 should sull be the correct conclusion.

Under the contract analysis for without reserve auc-

42, | New York Law Revision Coms'n, STupy oF THE U.C.C. § 2-328, a1 444
¢1955); DuBofl. supra note 7. at 506.

In Veazie v. Williams, 49 U.S. (§ How.) 134 (18530), one of the earliest United
States cases (0 discuss pufling, the Supreme Coun used its equitable powers to devise
a remedy which allowed the buver at auction 10 take the property for the last bid
made prier to bids being entered on behalf of the seller. The Coun explicitly used
this remeds because it deprived the seller of all economic benefits the seller had
hoped 10 gain by using a puffer. As a result of this remedy devised by the Supreme
Coun. the buyer was able to recover approximately $20.000 from the seller. /d at
158-59,

More recently, the Supreme Court of North Dakota in the case of Verg v. Hogan,
311 N.W.2d 200 (N.D. 981} expressed the attitude that the remedies provided under
§ 2-324(4) ought to be liberally consirued 1o benefit the buyer because the seller by
engaging 1n puffing had created the situation which necessitated the buyer seeking the
tegal relief granted by subsecuon 4. Hence, the Supreme Court of Nonh Dakota
would apparently find it appropriate to use the remedies of subsection 4 to deprive the
seller of all advantages the seller had hoped to gain through use of a puffer. /d at
203,

43, 2 W. Hawkprann, UntForRM COMMERCIAL Cope SERIES § 2-328:04, at 563
{1982 | W HawkiaND, A TRANSACTIONAL GUIDE TO THE UNIFORM COMMERCIAL
Cone § 1.13040501, ar 40 (1964).



1983] LIVESTOCK AUCTIONS 137

tions, Vendee’s 36,000 bid completed the contract; all later
bids were either made in bad faith by the seller or were in-
duced by seller’s bad faith bids. The third party’s bid cannot
be considered a “‘good faith bid” because if the sale had
stopped at the $6.700 bid of the third party, the third party
could properly repudiate that bid on the ground that it was
induced by the seller’s bad faith bid of $6,500. A kind of
analysis by regression leads back to the $6,000 bid as the
only good faith bid.*

Under the fraud analysis, Vendee’s bid of $6,000 also
remains the only bid which totally deprives the seller of all
advantages from using a puffer. If the courts were to recog-
nize the third party’s bid of 86,700 as the “last good faith
bid” for purposes of the alternate remedy of § 2-328(4), the
seller would have gained an economic advantage of $700
through the use of the puffer.®® Such an interpretation of the

44, The crucial pewns in any pattern of bids entered at an aucton 15 the point al
which the seller intervenes in the auction to submit a putfed bid. Beginning with the
seller’s puffed bid, that bid and all later bids. even those from good faith bidders.
should be considered bad faith bids because the bid is either the seller’s fictiious bid
or a bid induced by seller’s ficliuous bid. Hence, after the seller has entered a putfed
bid. it is legally irrelevant as to the number of good faith bidders whe continue to bid
or the order in which further bids from the puffer and/or good faith bidders are sub-
mitted. The task or the coun in these pufling situauons 1s to identify the last good
faith bid and none of the laler bids should quality as good faith bids.

A contrary view was expressed by the New Jersey Chancellor 1n the case of Na-
tonal Bank of the Metroplis v. Sprague. 20 N.J. Eq. 159 (186%) The Chancellor
stated that he was inclined to the view that if a thurd party good (aith bidder submit-
ted @ bid between the bid of the puffer and the bid of the goed faith purchaser whose
bid was accepted by the auctioneer, then the mtervening bid of the third party good
faich bidder viuated the fraud of the puffed bid. /d a1 165. If the fraud of the puffed
bid were vitialed. then the good laith purchaser whose bid was accepted would lose
the remedy of rescission which he would otherwise have had due to the pufied bid.
The New Jersey Chancellor's view has been expressly rejecied by the Missoun
Supreme Court and by Professor Williston. Springer v. Kleinsorge. 83 Mo. 152, 165
(1884, 2 WiLLisTOoN Saies (rev.), suprz note 19, § 298, a1t 208 n.12; WILLISTON
SALES. supra note 20. § 298, a1 450 n.15. No other coun since 1864 has argued for the
position expressed by the New Jersey Chancellor.

45, Other bidding parierns can be imagined 1n which the economic advantage o
a setler would even be greater if a bid from a third pany good faith bidder were
declared to be the “last pood faith bid.” For example. the third party geod failth
bidder might not have made a bid in Hypothetical 2 until bidding 37800 on B
Plaver. Then Tom Vendee bids $800¢ and the hammer falls. If the third party good
faith bidder’s bid of 37800 1s declared Lo be the “last good [aith bid™, the seller has
now gained an economic advantage of $!400 through the use of the puffer. While the
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phrase “last good faith™ bid would, in effect, permit the al-
ternate remedy to undermine the conclusive presumption of
fraud which subsection 4 of § 2-328 prescribed as the appro-
priate response to the use of a pufler by a seller. The alter-
nate remedy which allows the buyer to take at the “last good
faith bid” was added by the drafters of the Uniform Com-
mercial Code as a remedy to strengthen the buyer's position
in these situations and to deter sellers from using puffers.?®
No conflict between the alternate remedy and 1ts conclusive
presumption of fraud exists if the “last good faith” bid is
interpreted to mean the last good faith bid prior to any bids
by the seller himself.*’

size of the economic advaniage gained by the seller because of his puffing makes 1he
egregiousness of his conduct clearer. the basic fact remans the same: the seller’s use
of a puffed bid at $6300 15 fraudulent and ocught not work to the seller’s economic
advantage period. whether that economic advantage be small or large.

46. At the common law. the only reinedy available to a purchaser at a puffed
auction was the contract remedy of rescission. Drew v. John Deere Co. of Syracuse,
Inc.. 19 A.[D.2d 308, 241 N.Y .8.2d 267 {1963), Feeman v. Poole, 37 R.1. 489. 93 A_ 786
(19135), rek’g demed, 94 A, 152 (1915). 14 WiLLisToN 3d. supra note 17. § 1648B. Re-
scission was allowed 1o the person declared 10 be the purchaser at the aucuon because
the use of a puffer at the auction was considered cenclusive fraud. See cuations set
forth supra note 38,

The aliernate remedy to allow the buycr to “lake at the price of the last good
fanh bid” 15 a fraud remedy created by the drafters of the Uniform Commercial
Code U.C.C. § 2-328(4) (1952): 14 Witriston 3d, supra note 17, § 16488,

47 In his 1964 treauese. Professor Hawkland argued that in siuauens bke that
being discussed in the text—where the buyer bids, the seller enters a pufled bid. a
third party hidder bids. and then finally the buyer enters the bid upon which the
hammer falls—that the third party bidder has entered the “last guod faith bid™ be-
cause the third party bidder. rather than the buyer whose bid was ulumatety accepted,
1s the party who is entitled to use the aliernate remedy under § 2-328(4) 10 gain a
contract tor the item that had been sold at aucuon. 5. HawkianD, A Transac-
TIONat GUIDE To THe U.C.C. § 113040501, a1 40 (1964). Accord Cuahy, The Sales
Contract—Formarion, 49 Marg, L. Rey. 108, 120 (1965).

Several reasons exist for rejecting the argument Professor Hawkland presented in
1964, First, as argued in the 1ext, 10 use the third pany bidder’s bid as the “last good
faith hid™ allows the seller 1o profit from having engaged in puffing Second, if the
third party learns about the pufled bid of the seller, the third party can repudiate his
bid. Once the third party has repudiated his bid, the “last good faith bid,” through a
kind of regression analysis, turns out 10 be the hid entered by the buyer. The “last
good faith brd™ is indeed the last bid by a goed faith bidder pnor to any bid being
entered on behalf of the seller. Third. the language of § 2-328{4) refers to “buyer”
with a clear, though only implied, implication that the buyer 1s the person whose bid
was accepted to close the auction, In other words, Professor Hawkland's concern for
the third pany bidder seems to be misplaced because the languape of the Code section



1983] LIVESTOCK AUCTIONS 139

Whether contract analysis and fraud analysis under the
Code will always lead to the same conclusion in factual pat-
terns occurring at auctions 1s a question which requires that
we turn our attention to Hypothetical 3.

HYPOTHETICAL 3: WITH RESERVE AUCTION—
SELLER REPURCHASE

Nimble Crier. the auctioneer, puts up Gone For
Good, a yearling filly, for sale at a with reserve auction.
Gone For Good is being sold by Lloyd Unsure. No an-
nouncement is made at the time that the filly is put up
for sale that Lloyd Unsure is reserving the night to bid.

Beth Wants bids $22,000 for the filly. George
Brown tops that bid with a bid for $25,000 which bid in
turn is topped by a bid of $28.000 submitted by Best
Friend. Unbeknownst to Wants and Brown, Best Friend
is bidding at the request of the seller, Lloyd Unsure.

Wants bids $30,000; Fniend bids $32,000; Wants
bids $34,000; and Frniend bids $35000. When Crier
hears no further bids from either Brown or Wants, Crier
gavels the auction to a close with a sale of the filly to
Best Friend.

After the auction is over, Friend immediately re-

seems purposefully drafted to favor the buyer-—i.c. the last person 1o bid whose bid
was accepted 1o close the auction——rather than any third pany bidder. While the
Code commentary gives no explicit reason for favonng the buyer. a good reason for
favoring 1he buyer is that the buyer is the one likely to have the immediate personal
interest and adequalte information to evaluate the auction for pufiing and. 1f puffing 1
found to pursue a legal remedy for the puffing. By contrast. the third party bidder,
who did not stay the course 1o enter the bid that was accepted. is more likely just 1o be
happy that he did not make the purchase and probably more willing just to forget the
whole incident rather than to pursue a legal remedy. For these reasons, it 15 submut-
ted that the buyer rather than the third pany bidder is entitled to enforce the alternate
remedy of § 2-328(4).

Twao other authors, who have discussed this issue of whether § 2-328(4) protects
the buyer or the third pany bidder, have also concluded. contrary to Professor Hawk-
land’s 1964 treatise, that the buyer is the proper pany to exercise the alternate remedy
of §2-328(4). DuBofl, supre note 7. a1t 566, | NEw YORK Law REvisioNn CoMM'N,
STupy ofF THE U.C.C. § 2-328, at 444 (1955). By 1982, in his second treatise on the
U.C.C.. Professer Hawkland bad changed his mind. For reasons which are similar to
those presented by this author in the preceding paragraph, Professor Hawkland is
now of the opinion that § 2-328(4} is meant to provide the aliernate remedy Lo the
buyer, rather than the third party bidder. 2 W, Hawx1 anD. UnIFoORM COMMERCIAL
ConE SERIES § 2-328:04, at 565 ([982).
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turns the horse to Unsure. An agreement had existed all
along between Unsure and Friend that Friend would not
be responsible for any bid or purchase if, while bidding
on Gone For Good. Friend were declared the purchaser
of the horse.

Two weeks later, Beth Wants learns that Lioyd Un-
sure still has the filly, Gone For Good. Upon further
inquiry, Beth Wants learns about the agreement that had
existed all along between Unsure and Friend. Beth
Wants feels that she has been cheated from buying the
filly and that she is entitled to the filly.**

To untangle the contract and fraud analyses applicable
to Hypothetical 3, we must begin by considering another sce-
nario. Suppose that Lloyd Unsure had not used Best Friend
as a puffer; suppose that the bidding reached $34,000 on a
Beth Wants bid; suppose that Lloyd Unsure considered
$34,000 to be too little for the filly, and that at that point in
the auction sale Lloyd Unsure announced that he was with-
drawing Gone For Good from the sale and taking the filly
home to his ranch. Contract principles applicable to with
reserve auctions clearly indicate that withdrawing the filly
from the sale is a perfectly legal and legitimate action by
Unsure. The bid of $34.000 by Beth Wants under these con-
ditions is simply an offer to purchase which does not form
any binding contract until accepted by the auctioneer by the
announcement that the filly has been sold. Lloyd Unsure
has no obligation to accept any offer made to him. He can
do precisely as the suppositions indicate: he can decide to
withdraw the filly and so refuse to accept any offer made at
the auction.®

48, When a puffer winds up being declared the high bidder at an auction, the
seller, according to the terminclogy used in the horse industry, is said o have “repur-
chased” his own horse. The high bid entered by the puffer is called the repurchase
bid.

49, The contract principles applicable 1o with reserve auctions, and the differ-
ences from contract principles applicable o without reserve auctions, are more fully
explained and discussed in the supra text accompanying notes 18-28.

The legal nght of Lloyd Unsure 10 withdraw the filly, Gone for Good, from the
with reserve auction should be contrasted with 1he legal impermissibility of withdraw-
ing a horse from a without reserve auciion. This laiter situation is discussed in con-
junction with Hypothetical 1 in the supra text accompanying notes 29 & 30.
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Of course, Hypothetical 3 differs from the suppositions
set forth in the preceding paragraph because Lloyd Unsure
did not announce that he was withdrawing the filly from the
sale. Rather, Lloyd Unsure allowed his agent, Best Friend.
to make the high bid and be declared the purchaser. Thus,
the issue for discussion is whether the repurchase through an
agent is equivalent to a withdrawal of the property from the
auction.

Contract analysis of situations like Hypothetical 3 indi-
cates that a repurchase (i.., the use of an agent to submit the
high bid) is equivalent to a withdrawal. Since no offer has
been accepted, no binding contract exists in either instance
between the person claiming to be the buyer and the seller at
the with reserve auction sale. Hence, contract analysis of
Hypothetical 3 leads to the conclusion that Beth Wants has
no contract which she can bring before the court for
enforcement.

Two cases, Freeman v. Poole® and Drew v. John Deere
Company of Syracuse, Inc.,*' use a contract analysis of fact
situations very similar to Hypothetical 3. In both instances,
the courts concluded that no contract existed. These courts
concluded that repurchases were equivalent to withdrawals
and that repurchases were legally permissible auction bid-
ding practices.®> While these two cases were decided prior to

50. Freeman v. Pocle, 37 R.L 485, 93 A 786 (1915), reh’y denied, 94 A. 151
(1915).

51. Drew v. John Deere Co. of Syracuse, Inc.,, 19 A.D.2d 308, 24] N.Y.524 267
(1963). ¢f Toy v. Griffith Oldsmobile Co., 342 Mich. 533, 70 N.'W.2d 726 (1955).

52 The conclusion that repurchase bids are equivalent 10 withdrawals and
therefore legally permissible has been approved by several commentators. R. AN-
DERSON, UNIFORM COMMERCIAL CoODE § 2-328:25 (3d 1983) (approving Drew v. John
Deere), L. VoLD, HANDBOOK OF THE Law OF SaLES § 67, at |78 n.88 (1931) (approv-
ing Freeman v. Poole).

Three other cases seemingly suppart the conclusion of Freeman and Drew that
seller repurchase bids are equivalent 10 withdrawal and are therefore legally permissi-
ble. Hayes v. Hannah, 61 Ga. App. 86, 5 5.E.2d 782 (1939); Puckett v. Dunn, 529
$.W.2d 358 (Ky. 1975); Becker v, Crabb, 223 Ky. 549. 4 5. W.2d 370 (1928). But when
the factual patterns of these three cases are examined closely, the rulings of the courts
are seen not to be directly on point.

In Puckesi v. Dunn, the plaintiff attempted to enforce a contract against the seller
on the claim that the plaintiff entered the high bid at the auction. The case was ar-
gued to the Kentucky high court on the issue of whether bids are offers or acceprances
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the Uniform Commercial Code, the contract analysis used
by these courts 1s appropriate in interpreting the language of
§ 2-328(3).

under contract law. The Kentucky cour ruled that the plaintiff's bid was an offer and
that no contract was [ormed because as an offer 11 was never accepted. Bul because
the counl was concentrating on whether the bid was an offer or acceptance, the Ken-
tucky court failed to explain why the plaintift's bid was not accepted. If the reason
platntiff's bid was not accepted was because the seller publicly withdrew the 1tem
from the sale, then the Kentucky decision simply reafirmed contract prnciples long
applicable to with reserve auctions. Of course, if the seller publicly withdrew the tem
from sale in Puckert v. Dunn, the case would be significantly different factually from
the repurchase bid situations of Freeman and Drew. On the other hand. if the reason
plaintff's bid was not accepled was because the seller entered a repurchase bid. then
Pucketr v. Dunn would be directly on point and directly supportive of the conclusion
of Freeman and Drew. However. because the opinion of the Kentucky court did not
give the reason why the plaintiff°s bid was not accepied. the decision in Pucher 1.
Dunn cannot be used either 10 support or 1o refute the decissons of Freeman v Poole
and Drew v. John Deere.

The other \wo cases. Haves v. Hannah and Becker v. Crabb. did clearly mvolve
seller repurchase bids. The plaintiff in both these cases. however, was the auctioneer
who was suing to oblain a commission on the repurchase sale from the seller who had
enfered the repurchase bid. In both cases, the cours ruled that the plaintiff-auction-
eer was enttled to recover commissions for repurchase sales. But the fact that the
auctioneer was allowed Lo recover a vommuission from a seller in a repurchase situa-
tion should not be precedent for holding that the repurchase bid is a legally permissi-
ble bid as against a good faith bidder whose bid was rejected through the repurchase
iechnique. How these two courls would rule when a good faith bidder is the plainuff
who 15 seeking (o enforce a contract against a seller who used a repurchase bid
reject the plainuff's bid 1s simply a situation that the courts of Georgia and Kentucky
have not faced. Hence. the decisions of Haves v. Hannak and Becker v. Crabb should
not be interpreted to lend suppon to the decisions of Freeman v. Poole and Drew v,
Jokn Deere.

As a matter ol industry practice, it 18 apparently common for auctioneers 1o be
pad a commussion by the seller in a seller repurchase situation. Read note 15 supra.

53. Freeman v. Poole was decaded in 1915 long before the Unitorm Commercial
Code but at a ime when Rhode Island had adopted § 21 of the Uniform Sales Act
Section 21 reads as follows:

In the case of a sale by auction—

(1) Where goods are put up for sale by auction in lots, each lots 1s the

subject of a separate contract of sale.

{2) A sale by auction is complete when the auctioneer announces 115 com-

pletion by the fall of the hammer, or in other customary manner. LUintil such

announcement is made any bidder may retract his bid; and the auctioneer
may withdraw the goods from the sale unless the auction has been an-
nounced to be withour reserve.

(3) A right 1o bid may be reserved expressly by or on behalf of the seller.

(4) Where nouce has not been given that a sale by auction is subject 10 a

nght 1o bid on behalf of the seller, it shall not be lawful for the seller to bid

himsell or to employ of induce any person to bid at such sale on his behalf,
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If contract analysis were the only available approach to
Hypothetical 3, Beth Wants would apparently have no claim
against Lloyd Unsure. Her claim is greatly strengthened,
however, by the fraud analysis of § 2-328(4).

Under § 2-328(4), a seller at auction must give notice
that liberty for bids on behalf of the seller has been reserved.
If such notice is not given and the seller bids, then the buyer
is automatically entitled under subsection 4 to either rescind
the sale or to take the property at the last good faith bid
prior to the completion of the sale. This language of subsec-
tion 4 makes it clear that the seller is prohibited from self-
bidding** and that a violation of the prohibition is fraud by

or for the aucioneer o employ or induce any person 1o bid at such sale on

behalf of the seller or knowingly to take any bid from the seller or any per-

son emploved by him. Any sale contravening this rule may be treated as

fraudulent by the buyer.

The Supreme Court of Rhode Island discussed subsection (2) of the Uniform
Sales Act in 1ls Freeman opinion. Subsection (1) presents a contract analysis of auc-
uons. The Supreme Coun did not mention subsection (4) of the Act at all. Subsec-
tion (4) presents a fraud analysis of auctions. The opinion of the Rhode Island
Supreme Coun focused exclusively on issues of when and how a contract is formed at
auctions. Freeman v. Poole, 37 R.I. 489, 93 A. 786 (1915). rehy demied. 94 A, 152
(1915). The similarity between § 21 of the Untform Sales Act and § 2-338 of the
Uniform Commercial Code 15 obvious.

Drew v. John Deere was decided wn 1963, By that dare, the New York legislature
had passed the Uniform Commercial Code, but the Code did not go into effect until
September 1964. Hence. the opinion of the court tn Drew is based on law prior to § 2-
128. but the opinien specifically makes reference to § 2-328 and implies thal the same
decision weould be reached if § 2-328 were already in effect in New York. Drew v,
John Deere Company of Syracuse, Inc., 19 A.D.2d 308, 241 N.Y.8.2d 267 (1963). The
references 10 § 2-328 1n the Drew opinion are references o subsections 2 and 3 which
sel forth a contract analysis of auctions. The New York court makes no reference n
Drew to subsection 4 of § 2-328 which presents a fraud analysis of auctions. The
entire emphasis of the opimon in Drew is on when and how the contract is formed at
auctions,

54. In the onginal version of § 2-328(4) issued 1n 1952. the subsection read as
Jollows:

Il the auctioneer knowingly receives a bid on the seller’s behalf or the seller

makes or procures such a bid, except at a forced sale or where notice has

been given that liberty for such bids s reserved. the buver may at his opuon
avoid the sale or 1ake the goods at the price of the last pnior good faith bid.
U.C.C§ 2-328(4; (1952).

In 1936, subsection 4 was rewritten into the language which has been the official
version ever since. The changes in subsection 4 were made specifically “to clunfy the
prohibuion on seller bidding,™ A.L.L. 1956 RFCOMMEADATIONS OF THE EDITORIAL
Boarn ror THE UNIFORM COMMERCIAL CoDpE § 2-328, at 49 (1957).
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the seller at the auction sale.*® Once it 15 understood that
seller's own bidding in Hypothetical 3 is fraud, the question
becomes what remedy is available to correct the fraud.

At common law, the only remedy available to a bidder
who learned that the auction had involved puffing was re-
scission.*® If rescission were the only legal remedy available
to Beth Wants, a plausible argument would exist that it
makes no sense to confirm the contract, only to have the con-
tract then rescinded because of puffing involved in the auc-
tion sale. it would be easier simply to treat the agent’s
repurchase bid as having negated the prior good faith bid, so
that no contract was created. No contract 1s no contract re-
gardless of how a court gets there.*’

Section 2-228(4) makes it clear, however, that the rem-
edy of rescission is no longer the only remedy available to
auction buyers who bid at auctions where sellers also bid
without having given notice that self-bidding was reserved.
Subsection 4 allows the alternate remedy of taking the goods
at “the price of the last good faith bid prior to the comple-

55. The language of § 2-328(4) does not make it as clear that selier self-bidding
(except under limited circumslances discussed //r7 in the text accompanying notes
74-87} is per se fraud as did the language of § 21 of the Uniform Sales Act. The last
sentence of § 21(4) read: "Any sale contravening his rule (against seller self-bidding)
may be trealed as traudulent by the huyer.”” Bul the case law interpreting § 2-325(4)
clearly holds thal seller self-bidding 15 conclusive fraud. See authonties ciled supra in
netes 39 & 54

As indicated sypro in note 53, the courts in the cases of Freeman v. Poole and
Drew v. Jobn Deere completely ignored the fraud analysis of § 21(4) and § 2-328(4)
respectively. Hence, the decisions of these two courts does not provide any guidance
for what the meaning of conclusive fraud from seller self-bidding 1s for a repurchase
situation at with reserve auctions.

56. See the amhorities cited supra m note 46.

57. In the decisions of Freeman v. Poole and Drew v. John Deere. both the
Supreme Court of Rhode Island and the New York appellate court, respectively. re-
lied upon the fact that rescission was the only available remedy for rectifying puffing
situations as a reasen for concluding that a repurchase bid was equivalent 1o a with-
drawal. Although neither court seemed very sympathetic to the plaintiff good fainh
bidder’s prayer that a contract be enforced on behalf of the good faith bidder against
the repurchasing seller. the couns also seemed Lo express the attitude that the law
provided no method. no remedy, whereby the request of the plainiiff could be satis-
fied even if the coun were sympathetic to the plaintuff good faith bidder’s claim.
Freeman v. Poole. 37 R.1. 489, 93 A. 786 (1915) rek g dented, 94 A, 152 (1915). Drew
v. John Deere Company of Syracuse, Inc.. 19 A.D.2d 308, 241 N.Y.5.2d 267 (1963).
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tion of the sale.”*® Thus, subsection 4 could be interpreted
to mean that, for purposes of remedying the fraud of the last
bid being a seller’s repurchase bid, the buyer should be enti-
tled to the confirmation of a contract by the court at the last
good faith bid.*®> Applying this interpretation of § 2-328(4)
to Hypothetical 3 would mean that Beth Wants would be
entitled to have the court create a contract;* the only ques-

58 The language of § 2-328(4) wself makes clear that the Uniform Commercial
Code is introducirg an alternate remedy for it reads: “the buyer may ar Ais gption
avoid the sale or take the goods at the price of the last good faith bid.” U.C.C. § 2-
328(4) (1962) (emphasis added). .dccord 14 WILLISTON 3d, supra note 17, at § 1648B.

This author has been unable to find. however, in any commentary accompanying
the various versions of the Uniform Commercial Code. as the Code progressed frem
draft proposals to final form, a reason stated as 10 why the drafters decided to intro-
duce this opuion. Section 2-328, although compiletely rewritten. is obviously based on
§ 21 of the Uniform Sales Act. But the Uniform Sales Act did not contaia an alter-
nate remedy, or even the hint of an alternate remedy. which would allow the buyer to
“take the poods at the price of the last good faith bid.”

Of course, an easily discernable reason as (o why the drafters of the Code would
introduce 1his allernate remedy is to relieve the buyer at an auction where puffing had
occurred from the dilemma which the buyer faced at the commeon law. Al the com-
mon law, the buyer of an item whose price was puffed faced the dilemma of either
rescinding tke sale, and thereby losing the ilem, or of keeping the item but thereby
heing required to pay the price aflected by the puffing which was the final bid ac-
cepled by the fall of the hammer. This all or nothing remedy seems unfair 1o the
good faith buyer.

As for where the drafiers of the Code got the idea for the alternate remedy. the
Code commentary 1s again silent. Bul a likely source for the idea is the equitable
remedv which the Supreme Count of the United States devised for the buyer at a
puffed auction in Veazie v. Williams, 49 U.S. (8 How.) 134 (1850). See supra note 42
for a fuller discussion of the equitable remedy created by the Supreme Court in the
Veazre case. As far as this author knows, no other cour since #eazie and prior to the
advent of § 2-328(4) had used any remedy aside from rescission as a method of pre-
viding relief to a buyer at a puffed auction. Indeed, one court, the Supreme Court of
Rhode Island, had expressly rejected the equitable remedy approach of the Supreme
Court of the United States when requested (o use it on behalf of a good faith bidder in
a seller repurchase situation. Freeman v. Poole, 37 R.I. 489, 502-03, 93 A. 789, 791
(1915). reh g denied, 94 A. 152 (1915). Hence, the allernate remedy of § 2-328(4) is a
new and unique remedy introduced by the Code to deal with situations of raud cre-
ated through seller self-bidding.

59. Professor DuBefl in his article on auction bidding practices agrees that sub-
section 4 of § 2-328 should be interpreted to pravide a remedy to the good faith bid-
der in seller repurchase siuvations. But Professor DuBoff hesitates in his conclusion
hecause he more confidently concludes that the Code drafters apparently never
thought of the repurchase bid situation and therefore did not draft Code language
specifically to address this seller bidding practice. DuBoff, supra note 7, a1 508-09.

60. The conclusion reached by the author in the text as to the correct interpreta-
tion of § 2-328(4) in repurchase bid situations has also been reached by twe other
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tion left unresolved would be the purchase price.

But why should § 2-328(4) be interpreted to allow a
court to confirm a sale between a buyer and a seller at the
last good faith bid? And more significantly, why should the
fraud analysis under subsection 4 of § 2-328 be preferred
over the contract analysis under subsection 3 of § 2-328?
Before addressing these two questions directly, it should be
stated again that § 2-328(4) makes it a fraud for a seller to
bid on property that the seller has himself put up for sale.”'
Hence, the question about Hypothetical 3 is not whether the
actions of Lloyd Unsure are fraudulent. Rather, the ques-
tion is what the courts should do about the fraud.

Section 2-328(4) should be interpreted to allow a buyer
in a seller secret repurchase situation to have a contract con-
firmed between the buyer and the seller at the last good faith
bid, and the fraud analysis under subsection 4 should be pre-
ferred over the contract analysis of subsection 3 of § 2-328.
The reasons are, first, that secret bidding by the seller on his
own property in and of itself creates a “bad taste.” Full dis-
closure that the seller will be bidding seems fairer to all con-
cerned, because everyone is put on notice that the bidding
competition generated at the auction will not be competition
based solely on bids from willing buyers. Second, if secret
repurchase bids were deemed equivalent to withdrawal at
with reserve auctions, courts would be implicitly endorsing
secret puffing. The seller’s final repurchase bid is very likely
not the first bid the seller has submitted at the auction. Sell-
ers in most secret repurchase situations actually desire to sell
the property. They have simply been caught with the high
bid when no legitimate bidder topped the seller’s final bid.
Of course, if courts take no “punitive” action against sellers
in this situation, sellers will not be discouraged from engag-
ing 1n such conduct.®* Third, allowing secret repurchase bids

perqons —a judge and a student note aulhor Forbes v. Wells Beach Caslno Inc.. 307
A.2d 210, 219 (Me. 1973) {dicwum), Note. fuctions and Auctioneers in New England., 40
B.U.L. Rev. 91. 100 (1960),

6l See supra 54-55 and accompanying text.

62. I secret repurchase bids were allowed as equivalent to withdrawal in a with
reserve auction, while secret seller bids are otherwise treated as fraudulent puifing, a
seller who fears thai his puffing bids have been discovered (and that he will be made
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to stand as the high bid at an auction sale distorts the general
“market price” created by auctions. Legitimate bidders use
the prices paid at auction to assist in making judgments
about the “worth” of similar auction goods. Secret repur-
chases mislead others in the market place as to what they
should pay for similar items being sold through auction.®
Finally, besides distorting the market in general, secret re-
purchases distort the market in privately negotiated sales be-
tween the seller who repurchased and those who buy from
that seller. The secret repurchase seller can claim that his
animals, for instance, sold ftor an average of “so much” at
the recent auction. Buyers who are unaware that the claim
includes secret repurchase sales prices will accept the aver-
age auction price as someindication of the “worth™ of the
seller’s herd of animals. Thus. the repurchase seller receives
a direct economic benefit from having engaged in fraudulent
self-bidding.**

The preceding paragraph has presented four “negative”
reasons as to why secret repurchase bids should not be
treated as legitimate. Refusal to consider secret repurchase

1o sell his property being auctioned at the last good faith bid in accordance wuh § 2-
328(4)) will know that he can avoid this consequence simply by continuing to bid
until his puffed bid ends up being the last bid—which makes it a repurchase bid.
which carnes no adverse consequence for the seller.

63, Professor DuBofl has simularly commented upen the general market distor-
tion which results from repurchase bids in an auctions. DuBoff, supra note 7. at 310-
12.

[n the horse industry. if the repurchase price of yearlings 15 included in the deter-
minatien of the average price paid for yearlings sold at the most important yearling
aucuons, lhe average pnice is usually higher than when the average pnce is deter-
muned with repurchase prices excluded from the calculanons. While the amount by
which the repurchase prices have increased the average price is generally small, in
1982 at the Ruidoso Super Select Yearling Sale. the average price paid for yearlings a1
the sale was $338.245 when repurchases were included and 331,419 per yearling when
repurchases were excluded. This is a distortion of the general market tor top quality
quarterhorse vearlings of almost $7000 per animal. /982 Yearling Sule Resuirr,
SPEEDHORSE, Nov. |982, a1 125,

64. Some horse ranchers adveruse the average price of vearlings sold at auction
with an explicit statement in the advertisement that the average pnices do net inelude
repurchases. These ranchers apparently advertise in this manner because they con-
sider an advertisement pointing out that repurchases are not included te be a more
accurate advertisement. See, e g, Philips Ranch Advertisement, STLEDHORSE. Nov.
19581, at back vover.
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bids as equivalent to withdrawals at with reserve auctions
can also be stated in a positive manner. By refusing to ap-
prove secret repurchase bids. courts would be make it clear
that self-bidding, clearly declared to be fraudulent by § 2-
328(4), will not be tolerated. Moreover, by refusing to ap-
prove secret repurchase bids, the courts would be protecting
the integrity of auctions as a market mechanism. Courts
would be making it clear to bidders who come to auction
sales that they need not fear that they will go away from the
auction having been cheated out of purchasing an item to
which they felt entitled. Courts would be making it clear 1o
buyers in general that the market information generated by
auction sales has in fact been generated in 4 fair, open, and
competitive manner. Trust in auctions as a market mecha-
nism will thus be preserved.

Sellers in situations like Lloyd Unsure in Hypothetical 3
cannot claim that secret repurchases are necessary so that
sellers can prevent “sacrifice” sales of their property. At
with reserve auctions, four distinct methods exist by which
sellers can lawtully protect against a “sacrifice” sale of their
property.**

As was indicated earlier, contract analysis of with re-
serve auctions allows the seller publicly to withdraw the item
from the auction. Sellers can take this action for whatever
reason they desire.*® This contract analysis of with reserve
auctions is given explicit legal approval in the second sen-
tence of § 2-328(3): “In an auction with reserve the auction-
eer may withdraw the goods at any time until he announces

65. The debate about whether secret repurchase bids in with reserve auctions
should be deemed equivalent to puffed bids or to public withdrawals of the ilem from
the sale is analogous to the debate which existed in the late nineteenth century as w
whether puffing should be declared fraudulent in all instances or whether puffing
should be allowed when the mouive fer the puffing was 10 prevent a sacnfice sale of
the property. American courts decided that puffing should be declared fraudulent in
all instances. Springer v. Kleinsorge, 83 Mo. 152 {1884); Towle v. Leavit, 23 N.H
360 (1851); Peck v. List, 23 W, Va, 338 (1883). The negative and postiive reasons in
the text for why secret repurchase bids should be considered puffed bids are similar 10
the reasons why the courts in the nineteenth ceniury decided that all puffed bids
should be deemed fraudulent no matter the seller’s motve for entening the puffed bid.

66.  See supra notes 48 & 49 and accompanying lext.




1983] LIVESTOCK AUCTIONS 149

completion of the sale.”® Moreover, public withdrawal 1s
not in conflict with the fraud analysis of with reserve auc-
tions. Publicly withdrawing the item from the auction does
not defraud anyone in attendance because all persons at-
tending hear the seller make the withdrawal. Concurrently,
publicly withdrawing the item does not distort market prices
because the market itself does not register the withdrawal.
As far as the market is concerned, the incompleted bidding
is simply ignored.

Auctions are conducted in accordance with the condi-
tions and terms announced at the beginning of the auction.
These are binding on the buyers who attend the auction
whether or not the buyers have actually heard the announce-
ment setting forth the terms and conditions.*® This power to

67. At an aucuon. the auctioneer is the agent for the seller and the auctioneer’s
withdrawal is. therefore. the withdrawal of the seller. The seller. as principal. can also
utilize § 2-328(3) publicly 10 withdraw the property from the auction sale himself.

Because a seller can publicly withdraw an item from a with reserve auction for
any reason whatsoever, a secrel reserve price 1s a lawful auction tactic so long as the
secrel reserve price is protected solely through public withdrawal. A secret reserve
price exists when the seller has privately informed the auctioneer that the seller will
not sell the jrem until a certain price is reached. Debate has existed as to whether it
should be mandatory that reserve pnces be announced. Those whao favor such an
announcement argue that not anzouncing the existence of a reserve price creates a
muck auction—1.e. an auctior 1 which bids are being accepted but in which no sale
will occur because the bids are below the reserve price. Those who oppose such an
announcement argue that to announce the reserve price creaies a psychological bar-
rier to bidding and hinders the auctioneer in creating an exciting atomosphere of
bidding which generates higher prices for the 1tem being sold.

Secret reserve prices which are protecied through public withdrawal should be
clearly diflerentiated from secret reserve prices which are protected through the entry
of bids on the seller's behalf. The entry of bids on a seller’s behalf 1o protect a secret
reserve pnce is pufling and, therefore. impermissible fraudulent conduct.

For a discussion of the debate aboul secret reserves in art auctions, see DuBofl,
supra note 7, at 508-512.

48. Kendall v. Boyer. 144 lowa 303, 122 N.'W. 941 (190Y). Purchaser failed to
comply with terms of sale relating to removal of the property being auctioned. The
removal lerms were announced as the auction was beginning. Seller resold the prop-
enty after purchaser failed 10 remove the property. Purchaser sued seller for breach of
contract. Judgement for seller affirmed.

Case law 1s clear that the terms and conditions governing an auction are the
terms and conditions announced at the beginning of (he auction. Case law is also
clear that the terms ard conditions announced at the beginning of the auction can
supercede previously advertised terms and conditions. The case law 15 divided. how-
ever, as (o whether the terms and conditions as announced at the beginning of the
auction are binding on a particular bidder who failed 1o heur, or armived too lale Lo
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decree the terms and conditions for the auction provides the
second method through which sellers can protect their inter-
est against a ‘“‘sacrifice” sale at a with reserve auction. Sell-
ers can announce as a term or condition of the auction that
the bid accepted by the auctioneer is subject to confirmation
by the seller.®® Such a term or condition is commonly called
a “‘no sale” condition. For purposes of contract analysis, the
“no sale” condition 1s a limitation on the authority of the
auctioneer as agent of the seller to effect a final sale of the
stem. Although the auctioneer has the authority. at an auc-
tion at which a “no sale” condition has been announced, to
accept a bid which tentatively establishes a contract, the
seller reserves the right to confirm the acceptance and not
until the acceptance has been confirmed is a contract conclu-
sively established.” So long as the “no sale” condition is
publicly announced, the fraud analysis of with reserve auc-
tions raises no objection to “no sale” conditions. For pur-
poses of fraud analysis, a “no sale™ condition, when properly
announced and exercised,”’ is equivalent to a public with-
drawal of the item from the with reserve auction sale.

The third method by which sellers can protect against a
“sacrifice” sale of their property at with reserve auctions 1s
also provided by the power of the seller to set the terms and

hear. the anneuncement which changed the terms and conditions {rom those previ-
ously advertised with which the parucular bidder was famibar. See generaily Annot.
28 A L.R. 991 {1924).

69 Dulman v. Martin Fein & Co. In¢.. 66 A.D.2d 809, 411 N.Y .S.2d 358 (1978):
R. ANDERSON, UNiForRM COMMERCTAL Cooe § 2-328:16 (3d ed. 1983),

70. Clemens v. United States, 293 F. Supp, (339 (D. Ore. 1968y Bugene Stud &
Veneer, Inc. v. State Bd. of Ferestry, 3 Or. App. 20, 469 P.2d 635 (1970V. See also
Bradshaw v. Thompson. 454 F.2d 75 (6th Cuir. 1972).

In the context of judicial sales where an auction 1s used 1o dispose of the prop-
erty. the acceptance of a tid by the auctioneer binds the bidder but no contract 15
conclusively established unul confirmation of the auction sale by the court. Wi Lis-
Ton 8aLEs 2d, supre note 20, § 296. 1n effect, the confirming court is exercising a “no
sale” conditon of a judicial sale aucnon.

73, The provisions of the “ne sale™ condition must be followed by the seller if
the seller desires the “no sale” condition to be effective against the bidder whose bid
was accepted by the aucthoneer. Thus, in a sale of a horse where the “no sale” condi-
tion stated that the seller could “no sale™ after the bid was accepted by before the
horse lelt the aucuon ring, the seller was not entitled to exercise the “no sale™ condi-
tion uyier the horse had left the auction ring. Bradshaw v. Thompsen, 454 F.2d 75
{6th Cir. 1972).
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conditions of the auction sale. If the seller is concerned that
a particular item being put up for sale might not bring what
the seller considers the item to be worth, the seller can pub-
licly announce that a minimum price exists for that item. By
announcing a minimum price, the seller has informed the
auction audience that no lesser bid will be accepted; and be-
cause no lesser bid will be accepted, no contract for sale will
be formed unless that minimum price condition of the auc-
tion is satisfied. In addition, bidders cannot claim that they
were misled about the auction or that others had valuable
information about the auction which they did not possess.
Thus, by having the auctioneer publicly announce a mini-
mum price for a particular item, the seller protects his inter-
est against a “sacrifice sale” without violating either the
contract or the fraud analysis of with reserve auctions.”

Case law has long granted the seller the option, at with
reserve auctions, to give notice that the seller has reserved
the right to bid on the seller’s own property. Courts have
granted this option to sellers for the explicit purpose of al-
lowing sellers to have a bidding practice whereby the seller
can protect his interest against a “sacrifice” sale.” Section 2-
328(4) codifies this case law with explicit language which
states that the buyer’s remedies are available only when “no-
tice has nos been given that liberty for such bidding (seller
self-bidding) is reserved.” Hence, the fourth method by
which the seller can protect against a “sacrifice™ sale 1s giv-
ing notice that the seller reserves the right to bid on his own
behalf.

Allowing the seller to bid, so long as notice has been
properly given, does not transgress either the contract or the

72 Two cases in which sellers sel minimum pnoces for therr property are Hatfield
v. Rouse & Sons Northwest, 100 Idaho 840, 606 P.2d 944 (1980) and Osborn v. Ap-
person Lodge. 213 Ky. 533, 281 S.W. 500 (1926).

Minimum prices and secret reserve pnees are funcuionally equivaleni techniques
whereby the seller can prolect against the sale of his praperty for a price which the
seller considers oo low. Sellers often desire to use the secret reserve pnice technique.
rather than the minimum prce, because of concern about the psvchological impact of
announcement of a minimum price has upon the assembled hidders. Read. supra
note 67 for fuller discussion of secret reserve pnces.

73 Fg. Spnnger v. Kleinsorge, 83 Mo. 152, 162 (1884); Towle v Leavit, 23
N.H. 360. 371 (1851).
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fraud analysis of with reserve auctions. When a bidder
makes a bid at a with reserve auction. the seller is allowed to
accept or to ignore the offer. No contract exists when the bid
is entered until the seller makes an affirmative acceptance.
Hence, the act of the seller in bidding for himself is, 1n fact, a
refusal to accept the bid offer. This is the contract analysis
previously presented in the discussion of the repurchase bid
entered on behalf of Lloyd Unsure in Hypothetical 3.7* This
contract analysis was rejected earlier, however, in favor of a
fraud analysis. The fraud analysis of seller self-bidding,
however, was grounded upon the fact that the repurchase
bid was a secrer repurchase bid. It was from the fact of se-
crecy that misrepresentations to other bidders and market
distortions occurred.” Section 2-328(4) removes the objec-
tion to seller repurchase bids based on fraud by requiring the
seller to give notice that such bids will or might be made.
Once notice is properly given, bidders at the auction itself
can make informed judgments as to whether and how to bid
and persons pondering the market prices will have valuable
information about how those prices were set. Thus, if Lloyd
Unsure, in Hypothetical 3, had properly given notice that he
intended to bid, Beth Wants would have no legal basis upon
which to seek redress,

Sellers in situations like Hypothetical 3 are tempted not
to give such notice because 1t has an obvious dampening ef-
fect on the enthusiasm of the bidding. Bona fide bidders at
auctions are quite willing to bid against other bona fide bid-
ders, but they are very reluctant to engage in a bidding con-
test with the seller himself.’”* When sellers do desire to give
notice in accordance with the Uniform Commercial Code, a

74, See supra notes 49-53 and accompanying text.

75, See supra discussion presented in lexl accompanying notes 54-63.

76. National Bank of the Metropolis v. Sprague. 20 N.J. Eq. 159, 165 (1869)
{comments of the Chancellor about the likely impact upon bidding if the seller were
to announce that he reserved the right (o bid).

Sellers can reserve the nght 1o bid in several different forms. In some insiances.
the seller gives notce that he reserves the nght to bid only one ime. Such reservation
15 likely 10 be used by the seller (o enter a bid which guarantees the minimum price
for which the seller i willing to pan with the property being auctioned. In other
mstances. the selier gives notice that he reserves the might to bid generally. A general
reservatien of the right 1o bid allows the seller 1o bid as many times as the seller
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crucial question as to what constitutes “notice” must be
addressed.

Section 1-201(26) of the Uniform Commercial Code
states: “A person ‘notifies’ or ‘gives’ a notice or notification
to another by taking such steps as may be reasonably re-
quired to inform the other in ordinary course whether or not
such other actually comes to know of it.” The focus of this
definition is on whether or not the actions taken by sellers
“reasonably . . . inform” buyers that the seller may engage
in self-bidding. Several types of actions by sellers need to be
evaluated.

Sellers can give a general “notification” that they re-
serve the right to self-bid. Such notifications have been set
forth in sales catalogs at two recent horse auctions. In one
sale catalog the language read: “‘The right to bid is reserved
by all consignors.””” In the other catalog, the statement
read: “The night to bid is reserved for all sellers in this sale
unless otherwise announced.”” This general “notification™
does not inform the potential bidders as to the identify of the
seller. Identity of the seller is essential information if the
bidders are to evaluate properly the competition and the
meaning of specific bids.” Without this information, the

desires and 1o use the nght tc bid as a means of enhancing the price which the selter
receives for the prope-ly being auctioned.

77, Sale catalog for the Heritage Place Spring Mixed Sale held June 19-20, 1982.
m Oklahoma City, Oklahoma.

78  Sale catalog for the Hopes & Dreams Futurny Yearling Sale and Clavion
Keys Fall Sale held September 12-13, 1981, in Tulsa, Oklahoma.

79.  No case has been feund which directly addresses the issue of whether a gen-
eral “nonfication™ 1s effective when no specific idenufication of the seller 1s made for
the other bidders at the auction. The case which comes the closest to such discussion
is Berg v. Hogan, 311 N.W.2d 200 (N.D. 1981).

In Berg. the auctioneer sued the buyer for breach of contract when the buyer
refused to pay for the items purchased at an auction The buyer defended by present-
ing evidence that, without any notice being given whatsoever. one of the bidders al
the auction was a partner in the partnership which owned the items sold and that fact
constituted sufficient proof that illegal puffing had occurred at the auction in violation
ol § 2-328(4). The tnal court ruled that the buver did not have an adequate defense
because the buyer did not prove that the pariner-tidder was bidding as an agent of
the partnership rather than as an individual buyer.

On appeal by the buyer. the Supreme Court of North Dakots held: “We believe
that Section {2-328(4)) should be construed liberally to requure that a seller give notice
to a buyer when he bids at his own sale. In this situation 1t is nol unfair w require
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bidders are likely to be misled into thinking that the other
bidder is a bona fide bidder. Concern for protecting open
and fair competition and accurate market information is the
primary facet of the fraud analysis of with reserve auctions.
Hence, a general “notification™ alone should not be held suf-
ficient to “reasonably . . . inform™ buyers and therefore sat-
isfy the “notice” requirement of § 2-328(4).

Also, 1f such general “'notification” statements were al-
lowed to cover agents bidding on behalf of sellers, bidders
would be put at nisk to realize that the word “consignor” or
“seller” has a “technical” meaning which connotes a con-
signor or seller through a representative capacity. Bidders

that a pannerin the pantnership. which is the seller at an aucuon, state for whom he 1s
bidding Because Monroe (ithe partner-tidder) admiited that he bid at the aucuon
and Hogan (the buyer) proved that the other requirements of the stawute were present.
the trial court should have found, under these circumstances. sufficient proof to in-
voke Section (2-328(4)." /4 at 202.

Two other cases are also relevant though the facts are less similar 10 the issue
being discussed 1n the text than the facts of the Berg case.

in Coleman v. Duncan, 540 5. W.2d 935 (Ma. Ct. App. 1976), the buyer at an
auction sued the seller to obtain a tractor for which the buver had been declared the
high bidder. The seller defended on the basis that a1 the beginning of the auction 1t
had been announced that a few of the numerous items being sold were subject 1o 4
“no sale” condition and thal the tractor was one of those items. The court ruled that a
peneral “netificauon™ about the “no sale” condinon was ineffective because the buyer
had no way of knowing which specific items were subject to the condition. In an
auction where most items were sold when the hammer fell, the court ruled that a “no
sale” condition could be effective only (f the specific items subject to the “no sale”
condition were identified as such when the parucular wem was put up for sale.
Henge, the coun gave judgement for the buver. fd a1 939

In Wohlers v. Peterson. 195 lowa 853, 192 N.W._ 837 (1923), the buyer bid on a
crib full of corn aiter the aucnoneer announced that the buver would have Lo pay for
400 bushels of corn with a refund if the amount of comn 1urned ocut 1o be less than 40
bushels once the corn was weighed. The seller then tried to make the buyer also pay
for the bushels contained 1n a corn cnb localed one-half mile away. The corn in the
first ¢nib where the auction eccurred weighed 151 bushels; the corn in the distant
second ¢rib was spoiled. The coun ruled that the corn in the distant ¢nb had not been
adequately 1dentified as the subject matter of the auction sale that occurred at the first
cnb  Hence, the corn in the distant crib would be a separate lot subject (o a disunct.
separate sale at the auction. The court ruled, therefore. that the buyer only had o pay
for the 151 bushels in the crib located where the auction took place. /4 a1 854, 192
N W. at 838

These 1hree cases, Herg, Colerman, and HWohlers, indicate that specific identihica-
tion 1s important 1f bidders are Lo have adequalte information to make proper judge-
ments as they bid at auctions. These three cases also make clear that specific
idenufication 1s ofien required as 2 matter of law.
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should not be required to have this sophistication when the
“sophistication” demand is in reality a cover for sharp bid-
ding practices on the part of sellers.”” Nor should the gen-
eral “notification” statement be deemed sufficient 1if it were
amended to read as follows: *“The right to bid is reserved for
all sellers, bidding themselves or through their agents, unless
otherwise announced.”®" This would do nothing to provide
the bidders with the identity of the seller or the seller’s
agents. Bidders would be forced to adopt an attitude of un-
yielding ‘‘suspicion™ about every bidder and every bid at
every auction sale at which this “'notification” were given.
The requirement of notice under § 2-328(4) and the defini-
tion to reasonably inform of § 1-201(26) were meant to fos-
ter trust and confidence in commercial dealings. Courts
should not approve language as giving adequate notice when
the effect of that language is to promote suspicion.

Courts should interpret the § 1-201{26) requirement to
reasonably inform and the § 2-328(4) notice requirement to
be satisfied only when the identity of the seller and seller’s
agents are adequately conveyed to the bidders at the auction.
Adequate communication of identity most obviously occurs

80. As a practical matter, if a general “notification™ statement, such as “The
nght (o bid is reserved by all consignors,” is held to permit bidding by an agent or
behalf of the seller, then a bona fide bidder at auction is forced to assume that all
other people bidding against him are “agents™ of the seller. The bona fide bidder can
not trust anyone else as also being a bona fide bidder. But such forced assumplion
means that all auctions are presumed 1o be rigged sales in which only the dumb and
unwary are trapped.

Possibly the feeling about auctions is that if you are “dumb” enough 1o bid.you
are dumb enough to suffer the rigged consequences because Lthere exists no better way
1o learn than through bad experience. Such z feeling is simply another way of saying
that these unsavory auction pracuces ought be tolerated because “everybody™ knows
that the “customs and usages” ol auctions involves unsavory pracuces. But courts
should not tolerate fraud just because 1t is common and widespread; and, in the past
when courts were presented this argument as a reason for permining puffing, the
courts rejected this argument. The courts stood firm for the principle that auctions
should be fair, cpen. competitive determinauon of price. £g.. Fiannery v. Jones, 180
Pa. 338, 341,36 A. 856, 859 (1897); Peck v. List, 23 W, Va. 338, 376 (1883); Bexwell v.
Christie, t Cowp. 395, 396 (1776).

Bl. To my knowledge. no auction sale catalogs have used this linguistic formula-
lion lo give the notice required by § 2-328(4). This formulation of the required notice
has been suggested to me by several allorneys wbo have worried about adequate no-
tice being given under § 2-328(4).
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when the seller and the seller’s agents are introduced to the
auction audience.*

Many sales catalogs show pictures of the particular
items to be auctioned. If on those same pages the name and
photograph of the seller and the seller’s agents were pub-
lished and if the sales catalog also contained the amended
general “notification” statement set forth above, the sales
catalog itself should be an adequate substitute for actual in-
troductions. The names. pictures, and statement that self-
bidding is reserved for the seller or his agents would be
terms and conditions of the auction. Bidders who failed to
read the catalog would have been reasonably informed even
though the bidder did not actually come to know of the con-
tents of the catalog. If the catalog were simply to list the
names of the sellers and the seller’s agents, without photo-
graphs, this would probably not adequately communicate
the 1dentity of the seller or the seller’s agents to the auction
audience. In the excited, swift-paced, jostling, crowded con-
ditions that often accompany auction sales, bona fide bid-
ders may not be able to make a meaningful inquiry which
would connect the name in the catalogue to the face of the
person bidding at the auction. Due to the fact that a sales
catalog with photographs is an easily available option, courts
should not interpret §§ 1-201(26) and 2-328(4) to be satisfied
by a “names alone” catalog.

1. Protecting Against “"Sacrifice’’ Sales in Without
Reserve Auctions—A Digression

It should be apparent from the last several pages that
secret repurchase bids should not be granted legal recogni-
tion at with reserve auctions because sellers have four alter-
native ways to protect their goods from being sold at a
“sacrifice” price. It is now appropriate to discuss whether
those four methods of protecting against a “sacrifice” sale
are available to a seller who puts his goods up for sale at a
without reserve auction.

§2. 2 W. HawkiaND, UNiFORM CoMMERCIAL CODE SERIES § 2-328:04, at 562
(1982).
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The first two methods—publicly withdrawing the item
from the sale and attaching a “no sale” condition—can be
disposed of quickly. As indicated in the discussion accom-
panying Hypothetical 1, a seller is not permitted to withdraw
an item from sale at a without reserve auction once the item
has been put up for sale and a bid has been entered. At that
point, a valid contract has been formed.** Analysis of the
“no sale” method presented previously indicated that a “no
sale” condition is, for legal purposes, equivalent to publicly
withdrawing the item from the sale. A “no sale” condition
allows the seller as principal, rather than the auctioneer as
principal’s agent, to make the final acceptance.* To the con-
trary, the seller 1s making a firm offer. To allow a seller to
use a “no sale”” condition at a without reserve auction would
undermine this contract analysis of without reserve auction
transactions. The seller chose to be the offering party when
he decided to use the without reserve auction format. He
should not then be allowed, through a “no sale” condition,
to become the accepting party. These first two methods of
protecting against a “sacrifice” sale are therefore not avail-
able to sellers at without reserve auctions.

Courts have often stated that sellers at without reserve
auctions are not permitted to set “upset prices” for the goods
being auctioned.*® Courts seem to have included within the
words “upset price” two types of practices which should be
kept distinct: secret reserve prices and publicly announced
minimum prices.

Secrel reserve prices are indeed in conflict with the con-
tract and fraud analyses of without reserve auctions. Once a
seller puts an item up for sale at a without reserve auction,
the seller has committed to a sale to the highest bid from a
bona fide bidder. Once that highest bid is made. a binding
contract exists between the bidder and the seller. Thus, if a
seller at a without reserve auction secretly informs the auc-

83. Read, supra 1ext accompanying notes 29 & 30.

B4, Read, supra text accompanying notes 68-71.

85. Epp., Feaster Trucking Service, Inc. v, Parks-Davis Auctioneers, Inc., 211
Kan. 78, 83, 505 P.2d 612, 617 {1973); R. ANDERSON, UNIFORM COMMERCIAL CODE
§ 2-328:18 (3d ed. 1983).
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tioneer that the auctioneer should take action to retrieve the
item from the sale if the price does not reach a certain
amount, the seller is attempting to undermine a valid con-
tract. The seller has set an “upset” price. Concurrently, the
seller’s action is a fraud on the bidders. By putting the item
up for sale at a without reserve auction. the seller has an-
nounced the primary condition under which the sale will be
conducted: a sale to the highest bona fide bidder. A secret
reserve price contradicts that announced condition and is a
purposeful attempt to mislead the bidders.** Courts should
not give legitimacy to actions of the seller which destroy
valid contracts and perpetrate fraud.

Minimum prices which are publicly announced prior to
the sale do not, however, conflict with contract and fraud
analyses of withoul reserve auctions. If the auctioneer an-
nounces that a minimum price is the initial firm offer of the
seller, but that once that bid is entered, then the auction is
without reserve for all later bids, the minimum price condi-
tion does not undermine any valid contract. Moreover, be-
cause the minimum price has been publicly announced, no
bidder can complain that he has been misled or deprived of
information available to other bidders. Thus, courts should
allow publicly announced minimum prices as a method
whereby sellers can protect against a “sacrifice” sale even at
without reserve auctions.”’

86. For discussion ol secret reserve prices and mrimum prices at with reserve
auctions, read, supra texl accompanying notes 67 & 72.

87. The terms and conditions which govern an aucuon are the terms and condi-
tions which are announced at the beginning of the auction. So long as an announced
term or condition does nol undermine the contract analysis of the type auction 10-
volved and does not offend the fraud analysis of the type auction involved, the courts
ought to accept that announced term or condition as legally permissible. Thus. for
example, at a without reserve auction, 1f the seller were o announce that bids will be
considered higher bids which accept the selter’s offer only if the bids are a minimum
specified increment over the previous bid, the couns should accept this condition as
legally permissible. A minimum increment condition for the without reserve auction
does not undermine any contract created by a bid and does not perpetraie a fraud
because all bidders are properly informed. A munimum increment condition only sets
the requirement for when a contract and how a contract can be formed by the bid-
der's acceptance through bidding.

A different issu¢ is raised when the mintmum incremenl condition at a without
reserve auction is imposed by the auctioneer withoul the consent of the seller. The
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Under § 2-328(4), sellers are allowed to give notice that
the option for self-bidding 1s reserved. The language of the
section makes no distinction between with reserve and with-
out reserve auctions. 1t could, therefore, be concluded that
sellers at without reserve auctions are able to protect against
“sacrifice” sales of property by giving appropriate notice of
self-bidding.** Notice of self-bidding at without reserve auc-
tions should not be allowed, however, because it runs
counter to both the contract and the fraud analyses of with-
out reserve auctions. With respect to contract analysis, the
seller has already committed himself to scll to the highest
good faith bidder. Once a bona fide bid is entered. a con-
tract exists between the seller and the bidder, subject only to
a higher good faith bid being entered. If the seller were al-
lowed to enter a bid because notice of self-bidding has been
given, the seller would thereby be allowed to undermine a
valid contract which has been created by the high bid of the
bona fide bidder. In effect, allowing a seller to bid at with-
out reserve auctions by giving notice of self-bidding would
be to permit the seller during the auction itself to switch
from a without reserve auction to a with reserve auction. A
seller should be required to abide by his original choice.®

With respect to the fraud analysis, while giving proper
public notice of self-bidding negates the fraud of secret bid-
ding. public notice does not eliminate the potential for fraud

auclioneer mayv well have exceeded his authority by setting this condition on the with-
out reserve auction without having obtained the express consent of the auction seller.
See Pnchfork Ranch Company v. Bar TL, 615 P.2d 341 (Wyo. 1980).

88. Read, supra text accompanying notes 73-82 for discussion of the nolice rc-
quirement of § 2-328(4) when considercd in the context of with reserve auctions.

49, Sellers might choose to use a without reserve auction, rather than a with
reserve zuction, becavse without reserve auctions are ¢hought generally o auract
more bidders than with reserve auctions. More bidders are thought (o attend without
reserve auctions because bidders know that the seller must seli once the first bid is
made and therefore an extracrdinarily good bargain might be obtained by the bid-
ders. At the same time, more hdders at an aucuion also means that greater compeli-
tion for the nems being sold is likely to exist and as a result of the greater compeliuon
higher prices will be generated. In rewurn for the possihulity of atracuing more bid-
ders. the seller by choosing the without reserve auction gives up, of course. the abiluy
10 protect his property [rom a “sacrifice” sale, which ability the seller has a1 with
reserve auctions. 2 W. HawkiLanD, UNIFORM COMMERCIAL CODEF SERIES § 2-328:08,
al 564 (1482).
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that would exist because the auction is a without reserve auc-
tion at which a sale to the highest bona fide bidder muss take
place. If sellers are allowed to self-bid after giving proper
notice, the auction might end with the seller having entered
the high “repurchase” bid. But because the auction is with-
out reserve, the prior bona fide bidder would actually be en-
titled to purchase the item. The prior good faith bidder may
not, however, realize that he is entitled to complete the sale.
The auctioneer and the seller certainly have no incentive to
inform the prior good faith bidder that the prior bidder 1s
the actual purchaser, because by the repurchase bid the
seller has clearly indicated a desire that the item bring more
than the amount of the prior good faith bid.*® Because giv-
ing notice of self-bidding at without reserve auctions under-
mines already validly created contracts and risks the
fraudulent completion of the sale to the selier himself in vio-
lation of the type auction being conducted, courts should not
interpret the notice language of § 2-328(4) as applying to
without reserve auctions.

2. A Return to Discussion of Hypothetical 3

Lloyd Unsure is not legally permitted to enter a secret
repurchase bid. although Unsure would have been entitled
10 use four other methods to protect against a “sacrifice”
sale. As a result, Beth Wants 1s entitled to the formation of a
contract and to ownership of the filly, Gone For Good.
Only one question remains unresolved: what purchase price
does Beth Wants have to pay to Lloyd Unsure for the filly?
To answer this question. let us examine Hypothetical 4.

HYPOTHETICAL 4: WITH RESERVE AUCTION—
SELLER SELF-BIDDING

David Caller, the auctioneer, puts up Fast Go, a
yearling colt for sale at a with reserve auction. James
Stockman bids $11,000 for the colt. Debbie Agent bids

90, As has previously been discussed in relation to Hypothelical 1, a without
reserve auction. the seller is not entitled to withdraw the item from sale once the first
bid has been entered or 10 use a secret repurchase bid as a surreptitous method of
withdrawing the ilem from sale. Read, supra text accompanying notes 29-33,
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£12,000. Monica Goodman bids $13,000. Stockman

bids $14,000; Agents bids $15,000; Stockman bids

$16,000. No further bids are made. Caller knocks down

the hammer declaring Stockman the purchaser at

$16.000.

Several days after the auction, James Stockman
learns that Debbie Agent was actually employed by
Thomas Trader, the seller of Fast Go, to bid on the
horse. Siockman feels that he was forced to bid higher
for the colt than he would otherwise have had to bid be-
cause of the puffing of Debbie Agent. James Stockman
decides to seek legal redress against Thomas Trader.

By using a with reserve auction to sell his colt, Thomas
Trader has preserved his legal right to withdraw the colt
from the sale once bids are entered. But the words “with
reserve” do not carry the additional legal connotation that
he has reserved the nght to bid in his own behalf.”’ Thomas
Trader’s use of Debbie Agent is puffing and puffing 1s per se
fraudulent. Regardless of Trader’s motivation, the conduct
1s illegal and gives rise to legal remedies for Stockman.”

91, Professor DuBof has pointed out that the exact meaning of the words “*with
reserve” has been the subject of some confusion. Everyone agrees that when an auc-
tion 15 designated as with reserve that means that the seller can legally withdraw the
items put up for sale from the avction even afler bids have been entered by bidders.
Some. including Professor Corbin in his treatise on contracts, imply that the words
“with reserve’” mean that the seller also automatically has the right to bid at the auc-
tion. DuBoff, supra note 7, at 510. Professor DuBoff argues, correctly in my opinion,
that a with reserve auctuion does not mean that the seller automatically has the right to
bid ai the auction. To be able to bid. a seller must give the preper notice under § 2-
328(4). fd

The confusion aboul the meaning of the words “with reserve™ seems to be a
resull of a lack of clarity on the part of the drafters of the Uniform Commercial Cede.
Section 21 of the Uniform Sales Act does not have this ambiguity aboul the meaning
of the words “with reserve.” Section 21(2) gives the seller the power (o withdraw
items from a with reserve auction until the hammer falls completing the sale. Then,
§ 21(3) addresses the seller's right to bid and says: A right o bid may be reserved
expressly by or on beball of the seller.” Section 2-328 of the code should also be
interpreted 10 require the seller expressly to reserve the right o bid before such right
1 determined to exist for a seller in a with reserve auction.

92.  American cases which hold that puffing is per s¢ fraudulent: Veazie v. Wil-
liams, 49 U.S. (8 How.) 134 (1850): Miller v. Baynard, 7 Del. (2 Houst.) 559 (1863),
McMillan v. Harris, 110 Ga, 72, 35 S_E. 334 (1900); Springer v. Kleinsorge, 83 Mo.
152 (1884 Towle v, Leavitt, 23 N.H. 360 (1851); Bowman v, McClenahan, 20 A.D.
346, 46 N.Y.S5. 945 (1897); Flannery v. Jones. 180 Pa. 338, 36 A. §56 (1897} Peck v,
List, 23 W. Va. 338 (1883). Ounly two modern American cases might be construed 1o
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Those remedies are set forth in § 2-328(4). If Stockman
is dissatisfied with having been declared the buyer at an auc-
tion sale in which puffing has taken place, he may rescind.
Rescission puts the buyer (Stockman) and the seller (Trader)
in the same position as 1f no auction had occurred.” If
James Stockman, like Beth Wants in Hypothetical 3, desires
to have the sale confirmed, but with the effects of the puffing
removed, it 1s then necessary to determine “the price of the
last good faith bid prior to the completion of the sale.”

Under the facts of Hypothetical 4, the fall of the ham-
mer marking acceptance did not occur until after James
Stockman had bid $16,000. Moreover, Stockman entered
the $16,000 bid in good faith. Hence, to apply the alternate
remedy literally to this fact situation would mean that Stock-
man could confirm the contract only at the 316,000 bid.
Such Iiteral application of the alternate remedy i1s undesire-
able because Thomas Trader would suffer no adverse conse-
quences for having illegally employed a pufler at the sale.™
Applying the alternate remedy would have the effect, there-
fore, of returning to the common law, at which rescission
was the only remedy available.”

The alternate remedy was adopted by the drafters of the
Code for the purpose of strengthening the alternatives avail-

the contrary: Hayes v. Hannah, 61 Ga. App. 86, 5 §.€.2d 782 (1939). Beasley v. Bur-
ton. 32 Ga. App 727, 124 S.E. 368 (1924}

Treause writers agree that puffing 15 per se fraudulent. J. Bareman, Law oF
AucTIONS 155-166 (Ist ed. Am. 1883), 6A CoRBIN. supra note 10, § 1469: M. Han-
COCK, Law or Horses §§ 123-127 (1872): 14 WiLLisTon 3d. supra note 17, § 1648B:
2 WILLISTON SALES (rev.), supra nole 19, § 298, Comra T. Parsons, The Law oOF
CONTRACTS 532-33 (%1h ed. 1904).

Puffing as per se fraugulent has been codified into both the Uniform Sales Act
§21(4) and the Uniform Commercial Code § 1-328(4). Aur see FLa, S1aT. ANN.
% 839.021 (1976}. The statute prohibits puffing at auctions but then contamns the fol-
lowing proviso which reads: *“the provisions of this section shall not apply o auctions
of livestock and agricultural products.”

93, Recssion as a remedy works identically in either type auction— with reserve
or withoul teserve. For discussion of the rescission remedy in without reserve auc-
tions, Read, supra 1ext accompanying notes 40-41.

94 2 W. Hawkianp, UNIFORM COMMERCIAL CODE SEr1es § 2-328:04. at 563
(1982).

95, For discussion of rescission as the only remedy available at common law 1n
cases of pufting, Read, supra text and citations set forth in notes 46, 57 & 58.
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able to buyers in situations where puffing is used by sellers,
It was meant to permit buyers to keep the goods without re-
warding the seller for having engaged in fraudulent bidding
practices. When the alternate remedy is interpreted so as to
deny all benefits from having used a puffer. the “last good
faith bid” in Hypothetical 4 must be Stockman’s $11,000 bid.
All other bids came after Debbie Agent had entered the bid-
ding as Trader’s puffer. All other bids were, therefore, influ-
enced and induced by the puffer’s bid and should not be
treated as legitimate.”* If any bid other than the $11,000 bid
were determined to be the “last good faith bid,” sellers
would have an economic incentive to engage in puffing.

The interpretation given to the alternate remedy lan-
guage of § 2-328(4) in the preceding paragraph is the same
interpretation suggested under Hypothetical 2.7 The differ-
ence is that the contract analysis and the fraud analysis rein-
forced one another in the without reserve auction situation
of Hypothetical 2. In the with reserve auction situation of
Hypothetical 4, the contract analysis proves inadequate in
interpreting the alternate remedy. For with reserve auction
situations, the fraud analysis is the sole basis of an adequate
interpretation of the alternate remedy.

If the alternate remedy language “last good faith bid" is
interpreted to mean the last bid by a bona fide bidder prior
to the entry of any puffed bids, one other bidding pattern
needs to be addressed. Assume that Hypothetical 4 remains
the same except that the very first bid entered was a bid by
Debbie Agent at $10,000. Because no bid by a bona fide

96. Now thar the ahernate remedy of § 2-328(4) has been explicated for Hypo-
theucal 4, the solution to the auction situation 1n Hypothetical 3 can also be given and
undersiood.

In Hypothetical 3. Beth Wants is entitled to the Ally. Gone for Good. because a
secrel repurchase bid 15 not a permissible bidding praciice by sellers at with reserve
auctions, All1thiy has been explained in the discussion accompanying Hypothetical 3.
The pnce at which Beth Wants is entitled to the filly 1s $25.000- the last bid entered
by & good faith bidder prior to any unannounced bid being entered on the seller’s
behalf. This result has been explained by the discussion of 1he alternate remedy
under Hvpothetical 4.

As 1o why Beth Wants gains the filly. Gone or Geod. rather than the third pary
bidder. George Brown. read supra lext and citatrons set forth in nowe 47,

97  Read supra texi accompanying notes 44-47.
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bidder was entered prior to a puffed bid, how do the reme-
dies of § 2-328(4) apply to this changed situation of Hypo-
thetical 47 James Stockman, whose $16,000 bid has been
gaveled as the high bid, could easily seek rescission and
thereby void the entire auction. But if Stockman desires the
colt, Fast Go, he should have the option to adopt the putfed
bid of $10,000 as “the last good faith bid.”** Allowing bid-
ders to adopt the puffed bid as the “last good faith bid” does
not reward sellers who puff because if the puffed price is un-
desirable, the bidder can simply use the remedy of rescis-
sion. Moreover, the option to adopt the puffed bid as the
“last good faith bid” allows the bidder 1o obtain the goods
without involving the courts in taking evidence as to what
the first bid might have been if a bona fide bid, rather than a
puffed bid. had first been entered. If courts were 10 take
such evidence. they would be involved in a very speculative
endeavor that could be unfair to the seller. A simple solu-
tion 1s for the couris to stay away from such a speculative
endeavor and to allow the bidder either to rescind or to
adopt the puffed first bid as the “last good faith bid.”*”

98, In a case decided pnar to the adoprion of the Umform Commercial Code. 4
purchaser was allowed to gain specific performance of an auction sale even though
the seller defended against the sale on the basis that puffing had occurred. The court
remarked that the puffing might well have provided a basis for complaint by the pur-
chaser if the purchaser had wanted 10 void Lhe sale. but s0 long as the purchaser
wanted Lo enforce the sale, the seller should not be allowed 10 1ake advantage of
seller's own puffing to thwart the purchaser's desire. Gormarn v. Berg, 49 R.1. 125, 140
A. 779 (1925). In effect, the count in the Germar case allowed the purchaser the op-
uon to ignore that pufling had occurred 1f the purchaser considered such acuon 1o be
in the purchaser's own best interest. Analogously, in the text, it is being argued 1bat
James Stockman should be allowed to ignore the fact that the $10.000 bid of Debbie
Agent is a puffed bid so long as this allows Stockman to purchase the colt al a pnce
that Stockman is willing to pay.

99 The discussion in the text allawing James Stockman to adopi the puffer’s bid
which started the auction as the “last good faith bid™ 1s presenied in the context of a
with reserve auction. It is submitted that if the same bidding pattern, 1.e. a puffed bid
as the first bid entered at the auction. were 1o occur at a withour reserve auction. the
same solution of allowing the purchaser the optton of adopting the pufled bid as the
“last good faith bid” should be used. Differences between with and without reserve
auctions are not relevant, in my opinion, in determining how the alternate remedy of
§ 2-328(4) applies w0 this bidding pattern.

Professor Hawkland disagrees with the analysis presented in the 1ext and this
footnote. He would have the court 1ake evidence as to what the buver would have bid
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The first four hypotheticals have given rise to discussion
of the more common types of bidding practices involving
seller self-bidding, either through repurchase bids or puffed
bids, at with reserve and without reserve auctions. Other
types of bidding practices which raise significant legal
problems involving seller self-bidding also exist. The fol-
lowing two hypotheticals and accompanying discussion are
meant to i1lluminate the legal issues involving these other
seller self-bidding practices.

HYPOTHETICAL 5: SELLER REBATE BIDDING
AGREEMENTS

Crystal Clear, the auctioneer. puts up Back Track, a
mare, for sale. Ann Purchaser begins the bidding at
$3.500. Ruth Deal bids $4,000: Purchaser bids $4,300:
Deal bids $4.700; Purchaser bids $4,900; Deal bids
$5,200. When no further bids are forthcoming, Clear
knocks down the mare as sold to Ruth Deal.

Unbeknownst to Ann Purchaser, Ruth Deal and the
seller of the mare, Nick Coasignor. had an agreement
that no matter the final bid made by Deal, Deal would
have to pay no more than $4.000 to Consignor for the
horse. Three weeks after the sale, Purchaser learns of
the rebate agreement between Consignor and Deal. Pur-
chaser feels cheated and decides to seek redress against
Consignor and Deal.

Upon reading this hypothetical, one might wonder why
Nick Consignor would use an agreement of this sort. If
Consignor was willing to sell the mare, Back Track, for
34,000 (and does in fact sell the mare for $4,000) to Ruth
Deal, why did Consignor not simply make a “private treaty”
sale directly? Why would Consignor use an auction, proba-
bly incurring the auctioneer’s commission,'® to mask what 1s

as the first bid if the pufler had not intervened instead. 2 W. HawkLanD, UNIFORM
CoMMERCIAL CODE SeRIES § 2-328:04, at 564 (1982).

100, In repurchase bid situations, such as discussed in Hypotheticals 1 and 3. i1 is
apparently the commen practice for the seller to pay the auctioneer a commission
even though no sale has actually occurred Read suypre notes 15 & 52

If sellers pay a commission to the auctioneer in repurchase bid and reserve price
situalions, it is very likely that scllers would also pay a commission to the auctioneer
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essentially a private sale? The answer lies in the impact the
auction price has upon “market value.” Consignor can use
the sale of Back Track at $5,200” as “evidence” of what his
other horses are worth in the market place. Through the re-
bate agreement, Consignor hopes to mislead other purchas-
ers of his horses into thinking his horses are selling for
higher prices. Based on this misapprehension, purchasers
are likely to pay more than they would otherwise have paid.
As a result, Consignor is gaining an economic benefit from
using the rebate agreement.'”

While Consignor’s rebate agreement is clearly an at-
tempt to manipulate the auction market to his own economic
advantage, several courts have been reluctant to rule that
persons like Ruth Deal are puffers.’® Such rebate bidders
are persons who will in fact be held accountable for some
price within the range of bids entered at the auction. Hence,
rebate bidders are not “technically” puffers because puffers
are those persons who enter completely fictitious bids for
which they are not at all accountable.'®

i a rebale agreement situation in which the horse actually has been “sold™ througb
the auction ring, although at a pnice different than that established by the bidding.

101, Another variabon on the rebate agreement silvation 1s as follows: Seller
agrees with Rebate Bidder that Rebate Bidder can purchase the horse for a 25% re-
duction of the final bid, il entered by Rebalte Bidder. so long as the final bid is above a
certain amount. Thus, tf Seller set $1,000 as the amount beyond which the lids must
go. and then Rebate Bidder bids $2000 as the final bid, Rebate Bidder actually pavs
Seller only $1500 for the horse.

For purposes of analysis as to the legality of rebate bidding pracuces, the exam-
ple presented in this footnote does not require a different legal analysis or legal result
than that for the rebate agreement set forth in Hypotheucal 5. The difference between
the rebate agreement in Hypotheuical 5 and the rebate agreement presented in 1bis
footnote relates to the different behavior which will be induced in the rebate bidder.
With ihe rebate agreement set forth in Hypothetical 5. the rebate bidder can continue
0 bid as long as necessary because no matier how high the bids go. the rebate bidder
bas a guarameed lower price for which the 1tem can be bought. By contrast, the
rebate bidder who only has an agreement for a percentage reduction ¢annot continue
to bid forever because even with the percentage reduction, the bidding may get be-
yond the means of the rebate bidder 1o pay for the item

102, Robenson v. Yann, 224 Ky 36, 5 8.W.2d 271 (1928): Osborn v. Apperson
Lodge. 213 Ky. 533, 281 §.W, 500 (1926): Jennings v. Jennings. 182 N.C. 26, 108 S5.E.
340 (1921).

103, The Kentucky Court of Appeals actually siated that the rebate bidder was
“not technically a by-bidder.” Osbom v. Apperson Lodge, 213 Ky. 513, 5335, 28]
S.W. 300, 502 (1926). However, the Kentucky Court of Appeals in Oséorn and the
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However, these cases involve fact situations in which
the courts were not directly faced with a lawsuit between a
good faith bidder, such as Ann Purchaser, and a seller who
had used a rebate agreement at the auction.”™ In the fact
situation presented in Hypothetical 5. it is clear that for any
bid entered by Ruth Deal above the $4,000 rebate price,
Ruth Deal is a puffer. Ruth Deal’s bids ot $4,700 and $5,200
are bids for which she will not be held accountable. Ann
Purchaser has been misled by these fictitious bids into think-
ing that the competition and market price for the mare, Back
Track, are greater than they are in reality. Because the dis-
tortions in auction sales caused by bids entered in accord-
ance with a rebate agreement are 1dentical to the distortions

North Carolina Supreme Count in Jennings v, Jenmings. 182 N.C. 26, 108 S.E. 340
{1921) used language which strongly intimated that the courts disapproved of rebate
agreernents at auctions.

104. Robenson v. Yann, 224 Ky. 56, § 8 W.2d 271 (1928). Rebale bidder had
agreement with auctioneer about the rebate purchase price. Rebate bidder sued the
seller for specific performance for the lows purchased by the rebate bidder at the auc-
non. Coun refused to order specific performance aganst the seller who knew nothing
of the agreement between the rebate bidder and auctioneer Moreover. the court re-
lused to make the seller return the down pavment which the rebate bidder had al-
ready paid.

Osborn v. Apperson Lodge. 213 Ky. 333, 281 S.W. 500 (19261, Purchasers of
land ar auction seek rescission of the contracts on the basis of puffing through the use
of rebate bidders. Court expresses disapproval of rebate agreements bul rules that the
purchasers had no cause of action because the specific auction sales in which they had
purchased had not been influenced through the use of rebale biddmg pracuices. The
court implied that the purchasers would have had a cause of acuon if the sales in
which they purchased had been influenced by rebate bidding pracuces

Jennings v. Jenmngs, 182 N.C. 26, 108 S.E. 340 (1921). Rebate bidder sued the
seller to collect the compensation promised 10 the rebate bidder by seller it the bids
were raised above a certain level due o rebate bidder’s bidding. Court states thar the
rebate agreement s “close akin™ 1o use of a puffer but say that that 1ssue need not be
decided because no good faih bidder 1s a complainant in the lawswt. Court then
deaides the case between the rebate bidder and 1he seller on other grounds unrelated
to puffing issues.

¢ Clark v. Stanhope, 109 Ky, 521, 39 S W. 836 (1900). Guardian of a mmor
agreed to sell the munor’s land o rebate bidder at a set price. Because land helonged
to munor, however. the land could only be sold through a court supervised auction.
Al the aucuon. another gaed fanh bidder out bid the rebate bidder. Rebate bidder
sued the guardian for damages for failing (o sell the land 1o the rebate bidder in
accordance with the rebate agreement. Court ruled that 1o allow the rebate agree-
meni (o stand would be to sanction a fraudulent agreement which had as ns effect
depriving the minor of the best price available for the minor's land  Court denied
rehel to the rebate bidder.
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caused by puffed bids, persons who enter rebate bids on be-
half of sellers should similarly be identified as puffers. Bids
entered in accordance with rebate agreements, like other
fictitious bids, should be considered fraudulent per se.'"

In regard to § 2-328(4), Ruth Deal’s bids of $4.700 and
$5,200 are bids that have been entered on behalf of the seller
without proper notice.'”™ Ann Purchaser is therefore entitled
to rescind or to take the mare at the price of the last good
faith bid. The next question 1s what these legal remedies
mean when applied to the factual situation of Hypothetical
5.

On the facts of Hypothetical 5, Ann Purchaser has no
need to seek rescission because she was not declared to be
the high bidder when the hammer fell. But if Ruth Deal had
not entered the bid of $5,200, then Ann Purchaser would
have been declared the high bidder with the $4,900 bid. Of
course, the $4,900 bid was induced by Deal’s fictitious bid of

105 In 1924, Professor Whlliston wrote: 1t is therefore, the secrecy of puffing
which renders 1t a fraud upen bidders, and 1t seems that one who bids with the inten-
uon of buving. but who has a secret agreement with the seller that a portion of the
price which he bids shall be restored to him is as obnoxicus o the rule prohibiting
puflers as 1 his bid were (ntended to be purely fictitious.” WILLISTON SALES 2d.
supra note 20. § 298, at 689, This sull remains the stance of the Williston treatises. 14
WiLLIsTON 3. supra note 17, § 1648 A.

Two student authors who discussed Jennings v. Jennings (described in the previ-
ous note) argued that the North Carolina court should have decided the case on the
hasis thal the rebate agreement that the plaintiff was trying to enforce was a puffing
agreement. Asa pufling agreement. the student authors concluded that the agreement
was per se fraudulent and therefore unenforceable. Comment. Agreementy for Ficti-
tious Bids ar duchony, 31 Yalke LJ 4310 (1921). 20 MicH. L. RFv. 355 (1922),

Three courts have commented unfavorably on rebate agreements al auctions al-
though the comments have been clearly dicta because the facts of the cases did not
mvolve rebate agreements. McMullian v. Harris. 110 Ga. 72, 74, 35 S.E. 334, 336
(1900): Peck v. List, 23 W, Va_ 338, 376 (1883); Bexwell v. Christie, | Cowp. 395, 397
{1776)

106, Hypotheucal 5 35 @ with reserve auction because no express declaration s
madc that the auction is 4 without reserve auction. As a with reserve aucuon, the
seller can, hy proper notice, reserve the right 1o bid. For discussion as w what 13
proper notice, read supra lexl accompanying notes 73-82.

It the aucnon in Hypaothetical 5 had been announced to be without reserve, then
sellers are nol permutled Lo engage w self-bidding. In a without reserve auclion, se-
cret seli-bidding s fraudulent and notice of wntent 1o bid by sellers is ineffecuve. For
a full explanation of why seller seli-bidding is not allowed at without reserve auc-
tions. read supra the discussion accompanying Hypotheucals 1 and 2 and the text
acconmipanying notes ¥&-90.
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