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$4,700. Hence, if Ann Purchaser had been declared the high
bidder at $4,900, Ann Purchaser could have rescinded the
sale and avoided paying for the mare. '’

On the other hand, if Ann Purchaser chooses to take the
mare at the “last good faith bid prior to the completion of
the sale,” the result is not as clear. In applying the alternate
remedy to Hypothetical 5, the last bid of $5,200 by Ruth
Deal 1s a secret repurchase bid. Because secret repurchase
bids are legally invalid, Ann Purchaser is entitled to the con-
firmation of a contract between herself and Nick Consignor,
and the price she must pay under that contract is the last
good faith bid prior to any bid entered on behalf of seller.'"*
Ruth Deal’s bid of $4,000 is a good faith bid, despite the
rebate agreement, because Consignor intended to hold Deal
accountable for the $4,000 bid. Purchaser’s bid of $4,300 is a
legitimate bid entered by Purchaser to top the good faith bid
of Deal. But all bids after Purchaser’s $4,300 bid are ficti-
tious bids because they are either seller’s bids or bids in-
duced by seller’s puffing. Ann Purchaser must therefore pay
$4,300 for the mare, Back Track.'""

If the bidding pattern of Hypothetical 5 is changed, the
application of the alternate remedy reveals new difficulties.
Assume that the bidding pattern and facts of Hypothetical 5
remain the same except that after Purchaser has bid $3.500,
Ruth Deal bids $4.100 rather than $4,000. Deal's bid of
$4.100 is a puffed bid because Consignor does not intend to
hold her accountable for the $4,100 bid. Hence, Purchaser’s
bid of $3,500 is the last good faith bid prior to any bid being
entered on behalf of seller. Purchaser, on this changed set of
facts for Hypothetical 5, should therefore pay only $3,500 for
the mare.

Yet, even conceding that the 34,100 bid and all later

107, The remedy of rescission on the facts of Hypothetical 5 would be the same
for Ann Purchaser whether the auction was a with or without reserve auction.

108, Full discussion as te why secret repurchase bids are illegal 15 provided 10 the
commentary accompanymng Hypothetical | (withoul reserve auctions) and Hypotheu-
wdl 3 (with reserve auctions).

109.  Ann Purchaser would also have to pay $4.300 for the mare. Back Track. 1f
Ruth Deat had siopped hidding at 34.700. Forv-three Hundred Dollars iy the last
good faith bid on the facts of Hypotheucal 3.
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bids are invalid bids, it might be argued that Deal and Con-
signor had an agreement that Deal would in fact pay $4,000
for the mare. Due to this agreement, it could be contended
either that Deal is entitled to the mare at the $4,000 price, or
that. at least, Purchaser must pay $4.000 for the mare. The
better solution, however, would be that Deal is not entitled
to the mare and that the courts should not make Purchaser
pay more than her $3,500 bid for the mare.

The language of § 2-328(4) refers to the *“price of the
last good faith bid.” Courts should interpret that language
as referring to the bidding pattern of the factual situation.
Courts should not look toward evidence of extraneous agree-
ments to determine the price which satisfies the Code. When
the bidding pattern alone 1s considered, the $3,500 bid 1s the
last good faith. Moreover. the language of subsection 4 also
states that the buyer can “rake the goods.”'"" Courts should
interpret that language to mean that Purchaser is entitled to
the mare as a way of protecting the expectations of good
faith bidders when those expectations conflict with the ex-
pectations of a bidder who agreed 10 make fraudulent bids at
the aucuon.''' Finally. if courts were to allow Consignor to
receive at least $4.000 or Deal 1o have the mare at $4,000, the
$4.000 would become a guarantee against loss caused by
their own fraudulent conduct. This should not be allowed.
Courts should interpret § 2-328(4) so as to remove all bene-
fits and advantages from engaging in seller self-bidding.
Confirmation of Purchaser’s $3.500 bid as the “last good

110. The position laken here 1s that courts should resolve the apphcation of the
alternate remedy of § 2-328i4) by relerence solely 1o the bidding pattern of the auc-
uop iself, rather than through the laking of evidence exiraneous to the bidding pat-
tern, This positon s consistent with the posiuon adopled earlier in the article
concerning the way in which courts should resclve the application of the allernate
remedy 1o the situation where the puffer enters the first bid made at the auction. See
supra (€x1 accompanying note 99.

L11.  The use of the word “take™ in § 2-318(4) indicates thal the good faith bidder
who has been defrauded through seller pufling is enutled te a statutory remedy analo-
gous to speaific performance. The defrauded goed faith bidder is not limited to dam-
ages which is the usual contract remedy  Moreover. the word “take™ 15 used 1n a
context which indicates that the defrauded good faith bidder gets the goods period.
In conirast to specific performance, the good faith bidder under § 2-328(4) 15 not re-
qurred 1o show the inadequacy of damages as a remedv or the uniqueness of the
goads as prerequisiles to using the statutory remedy o “1ake” the goods.
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faith bid” does just that.'"?

HYPOTHETICAL 6: SELLER SELF-BIDDING IN
RELATED SALES

Quick McCall, an auctioneer, has agreed (o sell six
horses for Gus Wantsmore. Wantsmore 18 concerned,
however, that the six horses sell for “top dollar” To
stimulate “top dollar” prices, McCall and Wantsmore
agree that for the first horse to pass through the auction
ring, and only the first horse. a puffer will be employed
to bid secretly.

Go First, a three year old stallion, is sold first. Tex
Tibbets, an employee of McCall, jumps in al appropriate
times to make bids. With the help of Tibbets’ bids, Go
First sells for a premium price. Wantsmore is very
pleased at the sale of Go First.

Immediately following the sale of Go First, four
more horses being sold by Wantsmore pass through the
auction ring. No puffing occurs in the sales of these four
horses. Wantsmore is pleased with the prices his horses
are bringing, however.

The next horse to enter the auction ring is the sixth
horse being sold by Gus Wantsmore. The horse is a
seven year old mare named First Queen. Three bidders,
including Becky Last. bid on the mare and the bidding is
spirited. All three bidders are good faith bidders. Becky
Last bids 37,100 and when the other two bidders decline
to bid further, Quick McCall gavels the horse sold.
Wantsmore is delighted with the price for which First
Queen sold.

Two weeks later, Becky Last learns that Tex Tib-
bets, who had bid on Go First for Wantsmore, was an
employee of the auctioneer. Last feels that she has been
“set up” and demands legal redress against Wantsmore.

From the facts of Hypothetical 6, it 1s clear that Gus

12, In the author’s opinion, the correct interpretive attitude courts should adopt
w1 construtng § 2-328(4; is the atntude expressed by the North Dakota Supreme Coun
in Berg v. Hogan, 311 N.W 2d 200 {N.D. [981). The Nerth Dakota Supreme Court
expressed the attitude that § 2-328(4) was specifically designed to protect the de-
frauded good faith bidder and, therefore, should be construed liberally o protect the
defrauded good faith bidder. /4 ar 202-203.
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Wantsmore used the bidding practice of having Tibbets bid
on his first horse for the purpose of setting a standard or a
pricing pattern which would thereafter influence the sales of
his other horses so that they too would bring high prices.
Gus Wantsmore may also be thinking beyond that day’s
auction sale to the market in general with the hope that set-
ting “top dollar” prices for his horses at auction will allow
him to ask “top dollar” prices for his horses in privately ne-
gotiated sales. At the same time, the facts also make clear
that Gus Wantsmore did not puff the price of any individual
horse aside from the first horse, Go First. The legal issue
relevant to Becky Last is whether the fact of puffing in one
sale will be held to be an improper influence on the bidding
in a subsequent sale in which no direct puffing occurred.””’

Case law is clear that such practices may give rise to
legal remedies on behalf of the buyer at the subsequent sale.
In cases where improper influence 1s found between puffing
at one sale and bids at a subsequent sale, the courts consider
the injury to the buyer at the second sale to be the same as
the injury to a buyer in the directly puffed sale. In both
sales, the puffing has the effect of inducing the buyer to bid
higher than he would have otherwise done. It is irrelevant
what the item being sold at auction is “worth.” So long as
the seller has used secret bids which have misled good faith
bidders as to the competition that truthfully exists for the
item being sold, then illegal puffing has occurred. Again,
courts operate to protect the fair, open, competitive determi-
nation of prices at auction.'!

There are, however, distinctions between auction sales

113, Aucttoneers and sellers use a wide assortment of tactics for the purpose of
gaining the tughest price possible for the items being sold. Many of these tactics are
perfectly legal even though the tactics create an “auction fever” which induces people
(o pay mare than they would have paid under less frenetic circumstiances. DuBofl,
supra note 7, at 504-506. Whether puffing in one sale for the purpose of influenaing
the prices in other sales is legal or illegal s the question raised by Hypothetical 6,

114, Osborn v. Apperson Lodpe, 213 Ky. 533, 28] S.W 500 (1926}, Curtis v. As-
pinwall, 114 Mass. 187 (1873). Springer v. Kleinsorge, 83 Mo. 152 (1884); Morehead
v. Huni 16 N.C. 28 (Eq. 1826); Edmunds v. Gwynn. 157 Va 538, 161 5.E. 892 {19312).

Four legiumate ractics exist which would allow Wanismore to protect his interest
in the horses. For full discussion of these four methods, see supre text accompanying
notes 66-82.
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actually involving puffing and auction sales merely influ-
enced by puffing. With respect to the auction sale in which
puffing has actually occurred, the courts are clear that there
exists a conclusive presumption of fraud. With respect to a
sale allegedly influenced by puffing that occurred in a sepa-
rate sale, courts hold that the buyer is entitled only to 2 re-
buttable presumption of fraud. In accordance with the
rebuttable presumption, once the buyer proves that puffing
has occurred 1n a related sale, the buyer is entitled to judg-
ment unless the seller can provide evidence which clearly
and conclusively establishes that the puffing in the separate
sale did not influence or affect the bids made in the sale
about which the buyer complains. The seller has the burden
of coming forward with the evidence and the burden of
proof that the puffing in the one sale had no impact in the
subsequent sale. These burdens are placed on the seller be-
cause it 1s the seller who engaged in the fraudulent practice
of puffing.'**

Whether the buyer has proven that puffing occurred in
a related auction sale is a question of fact. Important factors
include whether the various sales occurred on the same
day.''® whether the sales occurred in the same continuous
auction,'"” and whether the items sold were the same type of
property.''® If all three of these factors are found in the fac-
tual situation being litigated, courts have in the past ruled
that the buyer has met the buyer’s burden. The rebuttable
presumption that fraud occurred in the auction sale about
which buyer complains then arises.'”

Whether the seller has established that no impact exists
between the sale in which the puffing occurred and the sub-

115, Osborn v. Apperson Lodge. 213 Ky. 533, 281 S.W._ 500 (1926): Curtis v. As-
pinwall. 114 Mass. 187 (1873); Springer v. Kleinsorge, 83 Mo. 152 (1884); Morehead
v. Hunt, 16 N.C. 28 (Eq. 1826, Edmunds v. Gwynn, 157 Va. 538, 161 5.E. 892 (1932).
¢/ Bowman v. McClenahan, 20 A.D. 346, 46 N.Y.8. 945 (N.Y. App. Div. 1897). 5
WiLristoN & Thompson. supra note 18, § 1664, at 4696,

li6. Eg . Curtis v. Aspinwall, 114 Mass. 187, 192 ¢(1873).

117, Eg. . Springer v. Kleinsorge, 83 Mo. |52, 162 (1884),

118 Eg . Morehead v. Hunt, 16 N.C. 28, 33 (Eq. 1826).

119. £ g . Edmunds v. Gwynn, 157 Va. 538. 161 S.E. 892 {1932); Peck v. List, 23
W. Va. 338 (1883)
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sequent sale is also a question of fact. Important factors in-
clude the motive of the seller in using puffing in the other
sale,'" the reasons aside from puffing which motivate the
buyer to attack the validity and enforceability of the auction
sale contract,'?! and the differences between the items sold
which indicate that bids in the first sale did not influence
bidder judgments in the subsequent sale.'>

If a buyer bids at an auction to purchase an aggregate of
items which have previously been sold individually in sales
where puffing occurred, case law is clear that the buyer is
entitled to a remedy because the aggregate can only be
purchased by a bid greater than the sum of the high bids for
the individual sales. Hence. the buyer’s bid for the aggregate
was clearly influenced by the puffed individual sales’
prices.'> Just as clearly, case law holds that if the puffing
occurred after the sale about which buyer now complains.
the buyer is not entitled to any remedy. Bids made prior to
the time any puffing occurred obviously could not have been
influenced by the puffing.'*

The four subsections of § 2-328 generally cover the

20, Cf Springer v. Klewnsorge, 83 Mo. 152 (1884). Opuion indicaled that the
metve of the seller 1n puffing might be relevant, although the court did »0 with re-
spect to a distinction between wotives which has been rejected. 1f a seller puffed one
sale without any motive to affect other sales a1 the same auction, the courts nught be
swayed 10 hold that the sale puffed was a fraudulent sale, but that other sales would
not also be declared fraudulent. In effect. due 1o the seller’s mouve in pufling. tbe
courts would treat the later sales as completely independent from the pufled sale.

121. £, Osborn v. Apperson Lodge, 213 Ky, 533, 535, 28] §. W, 500, 502 (1926)
Coun made pounted reference to the evidence which indicated that the purchaser
seeking rescission on the grounds of puffing may have actually wanted out of the
contract because she did nor like the family which bought the lot adjoining hers.

122, E£.g . Morehead v, Hunt, 16 N.C. 28, (Eq. 1826). Judge Henderson wrote:
“The rule laid down by the complainant’s counsel 1s certainly a wise one. that at the
sale of a horse or an ox, puffing the sale of the horse is not puffing the sale of the ox.
because the bidding for the one does not, in the estimation of the bidders, enhance the
value of the other . . . " Jd ar 33

123, Edmunds v. Gwynn, 157 Va. 538, 161 S.E. 892 (1932). Purchaser seeking
rescission of auction contract testified that he determined whart his bid would be for
the entire land parcel by adding up what the individual lots sold for and then bidding
3250 higher than that total. Purchaser sought rescission because the sales of the indi-
vidua) lots had been puffed.

124.  Osborn v. Apperson Lodge, 213 Ky. 533, 281 §.W. 500 (1920). ¢ Newman
v. Woolley, 201 Ky, 139, 255 S W, {050 (192}). Purchaser proved thal auctioneer
apreed Lo puff the sale for the seller. Bul the proof also established thar the auctioneer
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gamut of legal questions relating to auctions. Subsection 1
of the section specifically adopts the common law rule that
each individual sale within an auction 1s a “separate sale.”'*
Subsection 4 then specifically prohibits seller self-bidding
unless proper notice is given without distinguishing between
its application to the separate sales within an auction and its
application to the auction as a whole. When these two sub-
sections are taken together, it appears that the prohibition
against puffing found in subsection 4 is meant to apply to the
auction as a whole. Section 2-328 should therefore be inter-
preted to embody the principles discussed above and to pro-
hibit seller self-bidding in related sales.'*®

did not in fact puff because the bidding was so intense that no need to pufl arose. /4
at 141, 255 S W. at 1052

125.  Aa analogous provision in the Uniform Sales Act reads: “Where goods are
put up for sale by auction in lots, each lot is the subject of a separate contract of sale.™
UNIFORM SarLes AcT § Z1(1) (1922}

An implieit holding of the cases which rule that «f puffing has occurred in one
safe al an auction, then a rebuttable presumption exists that the puffing affected other
sales a1 the auction, is that each of the sales 15 a separate sale. By contrast. when
puffing has occurred in the same sale as the one being challenged. the courts held that
a conclusive presumption of fraud exists.

126.  The interpretation presented in the teat of (he interrelationship between the
subsections of § 2-32K accentuales the fraud analysis of auctions at the expense of the
contract analysis of auctions found in subsection 3 of § 2-328. The text interpretation
basically treats subsection 3 of §2-328 as irrelevant to the resolution of the issue
presented by Hypothetical 6.

The 1ext interpretation that § 2-328 should be construed to prohibit puffing 1n the
auction as a whole. as opposed to merely prohibiting pufling in discrete separale sales
of the auction. applies regardless ol whether the auction 15 a with or without reserve
auction. In neither type auction does the actual puffing occur in the same sale about
which the good faith bidder is complamning. Hence, a distinciion between with and
without reserve auctions, which is relevant with respect to how and when a contract is
formed at an aucticn, is not relevant when fraud alone is involved.

If the interpretatien of § 2-328 presented in the text is rejected. the good farth
bidder siill may be able to gain legal relief under § 1-103 of the Unitorm Commercial
Code. Section 1-103 reads as follows; “Unless displaced by the parlicular provisions
of this Act. the principles of law and equity, including the law merchant and the law
relauve to capacity Lo contract, principal and agent, estoppel. (raud, misrepresenta-
tion, duress, coercion, mistake, bankruptcy, or other validating or invalidating cause
shall supplement its provisions.” U.C.C. § [-103 (1977). Hence, even1f § 2-328 15 nat
interpreted 1o prohibit seller sell-bidding in related sales, § 1-103 preserves the case
law which clearly establishes that seller sell-bidding in related sales can consurtute
fraud at an auction. Cf I W. HawkianD, UNIFORM CoMMERCIAL COnl- SERL S § 2-
328:05 (1982). Cudahy, The Sales Conirace—Formation, 49 Marg. L. Rrv. 108, 020
{1463). Both Hawkland and Cudahy, 1n reflerence to a different 1ssue about auctions.
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In Hypothetical 6, Becky Last can establish that the di-
rectly puffed sale and the sale allegedly affected by that puf-
fing occurred on the same day, as part of one auction in
which Gus Wantsmore’s horses sold one after another. This
should give rise to a rebuttable presumption of fraud on her
behalf. Moreover, Wantsmore adopted the puffing in the
first sale for the explicit purpose of affecting the prices to be
reached in the other sales of his horses. Finally, Becky Last
bases her legal claim solely on a feeling that she had been
“set up.” Last Is not just looking for an excuse to get out of
the sales contracts. Wantsmore’s only defense is to claim
that the sixth horse sold was a mature mare, First Queen,
and that puffed bids were on a young stallion, Go First.'?’
The trier of fact should be left to decide whether the differ-
ence between stallions and mares 1s sufficient to conclude
that Wantsmore has proven that the judgment of the bidders
in the sixth sale was not influenced by the puffed bids of the
first sale. If the trier of fact concludes that the difference 1s
insufficient, the decision should be upheld.'**

If this conclusion is reached. Becky Last is entitled to
the remedies which are set forth in § 2-328(4). Rescission,
once again, is an easy remedy to apply because it would sim-
ply mean that Betty Last voids the sale and has no obligation

make the point that § 1-103 was adopted to indicate clearly that the Code did not
abolish commen law remedies for other forms of fraud noy specifically covered by the
Code.

127. The bland statement that the difference between a young stalhon and a ma-
ture mare is so great that the bidding on the young stallion could not have had any
impact on the bidding for the mature mare may well mask a significant bloodline
relationship between the (wo horses. For example, First Queen may be the dam of
Go First, If the offspring sells for a premium price, brdders may well recenve the
impression that owning the dam could resull in producing another offspring which
will also bring a premium price. Thus, closer scrutiny of the facts may reveal rela-
tionships, bloodline and otherwise, between the items sold at the two separate sales in
the auction which belie the denial of any influence from one sale to the other.

[28.  Asindicated in the text. whether or not puffing in one sale has influenced the
bidding in another sale is 4 question of fact. Appellate courts are always reluctant 10
reverse a trial court judgement about questions of fact. See Osborn v. Apperson
Lodge, 213 Ky. 533, 281 5. W. 500 (1926}). Court of Appeals in affirming judgement of
triai court showed great deference to chancellor who “being on the ground and faml-
tar with the panies. after an analysis of the evidence reached the conclusion that there
was no by-bidding, and that the sale was fairly conducted in so far as it affected either
of the appellants ” /4 at 536, 281 5.W, at 503.
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to pay for the mare. But if Betty Last desires to keep the
mare, the alternate remedy of taking the mare “at the price
of the last good faith bid prior to the completion of the sale”
is more difficult to apply.

The interpretation of this alternate remedy which has
been previously used (the last good faith bid prior to any bid
on behalf of seller),'”® does not appear to be applicable to the
fact situation as in Hypothetical 6. In a sense, all the bids
presented in the sale of First Queen by all three competing
bidders are good faith bids because none of the bids was
meant to be fictitious. Moreover, no bid in the auction of
First Queen was entered on behalf of the seller. Hence, no
particular bid in the bidding pattern of Hypothetical 6 is
readily identifiable as the last good faith bid. Furthermore,
examination of the bidding pattern of the sixth sale does not
reveal what the bids would have been or where the ibds
would have begun and ended if no seller self-bidding influ-
ence had existed.'* If the courts were to try to fix a “last
good faith” bid, the courts would apparently have to take
evidence as to what the “true” value of Gus Wantsmore’s
horses were. The courts would be involved in a very specu-
lative undertaking, for the auction price 1s solely dependem
upon the supply-demand factors generated at the auction it-
self. The auction price 1s not inherently related to any con-
cept of “intrinsic” value."!

It has previously been argued that courts should not de-

129, See supra text accompanvmg notes 44-47 & 96-97 (dlh(,uﬁ&lo{l of the allcmale
remedy as the last good faith bid prior to any bid on behalf of the seller).

130. In all other bidding patterns discussed thus far in the article, examation of
the bidding patlern reveals {except for one instance) (he last good faith bid prior 1o
any bid on behalf of the seller. The one exception is the ldding pattern where the
pufler enters the first bid at the auction. But even in this lauter instance, the good faith
bidder can be given the option of adopiing the putfer’s first bid as the last good faith
bid. See supra lext accompanying notes 98-99. But in a factual situation like Hypo-
thetical 6, where the puffing occurred 1n a separate sale and all the bids in the sale
complained about were entered by good faik bidders, even the option to adopt the
puffer’s bid as the last good faith bid does not exist.

131, Peck v. List, 23 W. Va 328 (1883). The opinion of Judge Green in Peck
comains an excellent discussion asserung that aucuons are meant to be price-deter-
mining mecharisms which respond solely to the supply and demand of bidders with-
out any regard or concern for any intrinsic value alleged 10 exist independent of the
“wishes and wants of bidders.” /d a1 383-86. 392-95.
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termine the last good faith bid by becoming involved in evi-
dence extrinsic to the bidding pattern itself.'"*? The same
argument is applicable here. Courts should determine the
last good faith bid based solely upon the bidding pattern it-
self. In this instance, because the bidding pattern does not
reveal a last good faith bid, Becky Last should be limited to
the remedy of rescission. While Becky Last’s expectation of
owning the mare, First Queen, is defeated if she is limited to
rescission, the danger of doing injustice to the seller through
a speculative determination of the “last good faith” bid is
avolded. At the same time, Gus Wantsmore, as seller, has
been denied the benefits of his puffing as it affected the sale
of First Queen because he has demied the sale.

Hypotheticals 1 through 6 have illustrated the legal re-
lationships between buyers and sellers at with and without
reserve auctions. Each hypothetical assumed that the auc-
tion was a voluntary auction on the parn of the seller. But
what if the auction were not a voluntary auction? What if
the auction were a forced sale utilizing the auction method?
For an understanding of the forced sale situation, let us turn
our attention to Hypothetical 7.

HYPOTHETICAL 7: FORCED SALE AUCTION

Mythical Square National Bank repossessed
Dreams Abound. a five year old champion mare, from
Tex Whitter who had onginally purchased the mare with
money lent to him by the bank. The repossession was
accomplished in accordance with the applicable provi-
sions of the Uniform Commercial Code.

Also in accordance with the Uniform Commercial
Code, Mythical Square National Bank holds a public
auction for the sale of the repossessed mare, Dreams
Abound. Tweed Manhattan attends the auction and be-
gins the sale with a bid of $27,000. Margaret Teller tops
that with a bid of $30,000 which she has entered at the
behest of her employer. Mythical Square National Bank.
Manhattan then bids $33,000; Teller bids $38,000; Man-
hattan bids $40,000: Teller bads $43,000; Manhattan bids

132, See supra texi accompanying notes 99 & 110.
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$45,000. No further bids are made and the auctioneer

gavels the mare, Dreams Abound, as sold to Tweed

Manhattan for $45.000.

Mythical Square National Bank is quite pleased
with the sale because the purchase price of $45,000 is just
what the bank needed to cover the costs for conducting
the public auction.

Two weeks later, Manhattan learns, for the first
time. that Margaret Teller was an employee of the repos-
sessing bank. Manhattan realizes that he paid more at
the auction than he would have had to pay for Dreams
Abound if Margaret Teller had not been bidding. Man-
hattan wanis 10 get out of paying $45.000 for the mare.
Dreams Abound.

If this auction had been a voluntary auction, such as
those discussed in Hypotheticals 1 through 6, Tweed Man-
hattan would undoubtedly be entitled to legal remedies
against Mythical Square National Bank because the Bank
has used an unannounced puffer at the sale. However, § 2-
328(4) specifically says: *“This subsection shall not apply to
any bid at a forced sale.”

To understand the meaning of § 2-328(4) in the context
of a forced sale, 1t 1s important to recall that the owner of the
property is not necessarily the seller at auction.’”* Both Tex
Whitter. the debtor, and Mythical Square National Bank,
the creditor, have ownership interests in the mare, Dreams
Abound. But in order to be considered the seller, a party
must have the power to immunize the person alleged to be
the puffer from responsibility for any bids that person enters.

In Hypothetical 7. it is clear that Whitter does not con-
trol the public auction at which Dreams Abound is being
sold.** 1If Whitter were to bid himself, or to induce anyone
else to bid, those bids would be bona fide because the Bank

133, For a fuller discussion of the distinclion between an owner and seller at an
auction. and for a fuller discussion of the definiuon of who is a puffer, see supra 1ext
accompanying notes 6-15.

134, Dadiey v. Little, 2 Ohio 304 (1826). Case involves a judicial sale at aucton
for 1axes which had not been paid. During the opinion, the Court commented upon
the relationship between the owner whose land was being »old and the agent for the
stale who is 1n charge of the auction sale The Court opined: “Over a sale ol this
description. the owner has no control--he can net refuse a bid. or adjourn the sale. or
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can hold Whitter or his agent accountable for the bids.'**
Hence, Tex Whitter is not a seller under § 2-328(4). Whitter
1s therefore entitled to bid just like any other member of the
public. Whitter is not required to announce his intention to
bid to other bidders. Moreover, Whitter can bid for the sole
purpose of pushing the bids higher so that he will owe a
smaller or no deficiency at the end of the auction.'*
Whether the Bank 1s a seller under § 2-328(4) 1s a more
complex issue. It could be argued that the Bank is not a
seller because any bid the Bank enters will reduce the
amount owed by the debtor on the outstanding debt being
foreclosed. Thus, the Bank is in fact being held accountable

fix a sum below which the properny shall not be struck down. The sale 1s managed by
the agent of the state. The owner is not consulted.” /7 at 505.

135, When a secured party disposes of the collateral after default by the debtor,
the secured party is required 1o give “reasonable notificaiion of the time and place of
any public sale . . tothe debtor.”™ U.C.C. § 9-504(3) (1972). The comments to this
subsection stale that the reason for the noufication requirement 1s to allow the debtor
1o protect ther inlerest m the property by taking pan in the sale . . if they »o
desire.” UC.C. §9-504 comment 3 (1972). Accord Liberty National Bank of
Fremont v. Grewner, 62 Ohio App, 2d 123, 405 N.E.2d 317 (1978).

136. A goodly amount of confusion has existed as to who is the seller immuntzed
from the penalities for self-biding by the last sentence of § 2-32R(4). The New Yurk
Law Revision Commussion and Professor Hawkland in his 1964 (reatise both argued
that the debtor (i.e. Whitter in Hypothetical 7y is the seller at a forced sale. | W.
HawkLasp, A TransacTional Griok 70 THE UNiForRM CoMMercial CoODE
§ 1.13040503 (1964); 1 New York Law RrvisioNn ComM's STUDY ofF THE U.C.C
§ 2-328 a1 444 (1955). In the author’s opuon, the Commission and Professor Hawk-
land became confused because they assumed that the owner of the property 1s ident-
cal 10 the seller at the auction. As has been indicated 1n the text, the owner of the
property 1+ not necessanly the seller at the auction.

By 1982, Professor Hawkland realized that he had made a misiake en this pomt.
In his most recent treatise. Professor Hawkland acknowledges that the debtor in
forced sales situations is not the seller and that the debtor can therefore bid. not be-
cause the deblor has been immunized by the last sentence of § 2-328¢4), but because
the debior s just like any other person {aside from the sellert who comes to the auc-
ton to bid. 2 W. HawkLasp, UsiForRM CoMMERCIAL CoDE StRIES § 2-328:04, at
566 (1982). Professor Hawkland and the author are therefore 1n agreement that the
debtor 1s not the seller at a forced auction sale.

Hypothetical 7 uses as the example of a forced sale a repossession sale carrted out
by the secured party under § %-304 of the Uniform Commercial Code. As the discus-
sion of Hypothetical 7 proceeds, other examples of forced sales should also be kept 1n
mind: judicially ordered panition, bankruptey, receivership, conservatorship, admin-
istratorship, executorship. In the author’s opinion, the relevant legal rules about seller
self-bidding under § 2-328(4) are the same no matter which specific type of forced
sale has given nse to the auction,
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for its bids. The reduction in amount owed by the debtor,
however, is a reduction in an amount collectible in collateral
proceedings. With respect to the auction sale itself, the Bank
does have control and is not held accountable for its bids."*’
Margaret Teller. the agent, 15 not going to have to pay on
any bid she has entered in the auction of Dreams Abound.
In fact, Margaret Teller was instructed by her employer to
bid for the purpose of puffing the sale. The Bank adopted
this bidding practice for the the purpose of protecting itself
against having to seek a deficiency judgment.'** Section § 2-
328(4) should, therefore, be interpreted so that Mythical
Square National Bank, the creditor, 1s a seller.'”

The last sentence of § 2-328(4) states that the “‘subsec-

[37. It should be emphasized once again that a person 15 a seller at an auction
only 1f thal person controls the auction in such a way that the person or the persen’s
agent will not be held accountable for bids entered at the auction. Under discussien
in the 1ext 1s the 155ue of whether and under what circumstances. a debtor or a credutor
i a forced sale auction should be considered a seller. Under one set of circum-
stances, a bankruptcy sale, the author contends that neither the debtor nor the credi-
tor is a seller. [n a bankrupicy sale, the bankruptey trusiee is the person in charge of
the auction and therefore the seller under § 2-328(4). Hence, a1 a bankrupicy auction,
both the debtor and the credutor can bid, without giving notice or needing the immu-
mty aflorded seller self-bidding via the last sentence of § 2-328{4). just like any other
person who comes 1o the auction. At a bankruptcy sale, neither the debior nor the
crednaor is the seller.

138, Remember that protecting oneself againsl a sacrifice sale 15 not suflicient jus-
tification under case law, the Uniform Sales Act. or the Uniform Commercial Code
for unannounced seller self-bidding. See the discussion under Hypothetcal 3 for the
arguments and authorities supporting this statement. In the example of forced sales
through repossession. creditor bidding 15 i fact solely 1o protect against a sacnfice
sale because if the creditor’s bids drives the price above what 1he creditor 1s owed, the
excess price goes 1o lhe deblor. Hence, a creditor who bids is legally blocked {rom
bidding in a manner which enhances the price to the direct benefit of the creditor.
U.C.C. §9-502(2) and § 9-504(2) (1972},

139, Confusion has also existed as 10 whether a creditor should be considered the
seller under § 2-328(4). The New York Law Revision Commission and Professor
Hawkland n his 1964 treatise both concluded that the crediior in a repossesston aug-
uon is not the seller. Both the Commission and Professor Hawkland reached this
conclusion because they did not want the creditor to gain the immunity atforded sell-
ers from penalties for bidding without notice which the last sentence of § 2-328(4)
provides. 1 W HawkLAND, A TRaNsACTIONAl GUIDE TO THE UNIFORM COMMER-
clal Cone § 113040503 (1964). | New YORK Law REVISION COMMISSION, STUDY
OF THE U.C.C. § 2-328. a1 444 (1955). But of course, the conclusion that the creditor
15 not the seller means that the creditor is just Like any other person who comes to the
auction to lid—i.e., all persens (except sellers) can bid without any requirement for
giving notice 1o anyone. Hence. the conclusion that the New York Law Revision
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tion shall not apply to any bid at a forced sale.” This means
that unannounced bidding by the seller is not considered to
be fraudulent at a “forced™ sale such as a repossession
sale.”*" The conduct of Mythical Square National Bank was
therefore not improper, and Tweed Manhattan has no claim
for legal redress for fraud against the Bank.

This gives rise to the question of why puffing 1s allowed
at forced auction sales but prohibited at voluntary auction
sales. The contrast in treatment is even more pronounced
when a comparison is made between § 21(4) of the Uniform-
Sales Act and § 2-328(4) of the Uniform Commercial Code.
Both subsections prohibit puffing by sellers at auctions.
However, the last sentence of § 21(4) reads: “Any sale con-
travening this rule may be treated as fraudulent by the
buyer.”'' Case law has interpreted this sentence to mean
that puffing is prohibited at forced auction sales just as it is
at voluntary auction sales.'®

Commussion and Profe'swr Ha“kland rcathcd completely undercut the reason 1he\
gase Tor reaching that conclusion.

By 1982, Professor Hawkland realized that he had made a mustake about Lhe
classiication of the creditor. Professor Hawkland now has concluded that the credi-
LOT 1N @ Tepossession auction is indeed the seiler under § 2-328(4). 2 W, Hawkiann,
Uxtt orv CoMMERCIAL Copr SERIES § 2-328:04, at 566-67 (1982). Professor Hawk-
land and the author are therefore in agreement that the creditor is the seller at a
reposstsslon auction sale

140, Sly v. First Natonal Bank of Scottsboro. 387 So. 2d 198 {Ala. 1980): 2 W,
Hawk1anD, UniroryM COMMERCIAL Cobe SERIES § 2-328:04 (1982).

Various provisions of the Uniform Commercial Code make 1t clear that a se-
cured party may purchase the collateral at a sale conducted because the debtor 1s tn
default. U.C.C. § 8-501(1}, {5) (judiaal sale pursuant to an execution on a judge-
ment), § 9-504(3) (foreciosure} (1972).

141.  The full text of § 21(4) of the Unitorm Sales Act reads: “Where notice has
not been given that a sale by auction 1s subject 10 a right to bid on behalf of the seller.
it shall not be lawful for the seller to bid himself or to employ or induce any person to
bid at such sale on his behalf, or for the auctioneer to employ or induce any person to
bid at such sale on behalf of the seller or knowingly to take uny bid from the seller or
any person employed by him. Any sale contravening this rule mav be treated as
fraudulent by ihe buyer ”

142. Cranston v. Western Idaho Lumber & Bldg. Co.. 41 Idaho (41, 238 P. 525
(1923). ¢ Toy v. Grifith Oldsmobile Co.. 342 Mich. 533, 70 N.W.2d 726 (1955}
Drew v. John Deere Co. of Syracuse, Inc.. 19 A.D.2d 308, 241 N.Y.8.2d 267 (196]).
Both cases involve possible conflict between § 21(4) of the Umform Sales Act which
protubits seller self-bidding without notice and the provisions of other laws which
allow the creditor 1o bid al repossession sales.

Professor Hawkland and the New York Law Rewvision Commission both com-
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In a repossession sale, the prime example of a forced
sale under § 2-328(4),'"* the bona fide bidder is protected
somewhat from puffing by the creditor-owner. Up 1o the
amount owed by the debtor, the creditor-owner can manipu-
late the repossession auction sale through puffed bids. These
creditor bids do mislead bona fide bidders into thinking that
greater competition exists than is in fact true. Moreover, the
puffed bids do cause the bona fide bidders to bid higher than
would otherwise have been necessary. However, a collateral
consequence of each bid entered by the creditor is that the
underlying debt is reduced. Every puffed bid, therefore, has
an aspect favorable to the debtor. The fraud against the
bona fide bidder, in other words, is not unadulterated fraud:
it is not clearly undesirable conduct which benefits only the
perpetrator of the fraud.

If the creditor-owner bids above the amount owed by
the debtor, these bids are nos puffed, because the creditor-
owner is accountable for the bid because any surplus belongs
to the debtor-owner.'* For bids above the amount owed by
the debtor, the creditor-owner is a bona fide bidder who 1is
making a judgment that the itern being auctioned is worth
more than the amount owed by the debtor on the item.

ment that the Uniform Commercial Code by allowing seller self-bidding without no-
uice at forced sales is changing the prior law as reflected 1n common law case decision
and § 21(4) of the Uniform Sales Act, 2 W. Hawxt anDp, UNIFORM COMMLRCIAL
Cone Strus § 2-328:04, at 566 (1982), Nrw YorRk Law Revision COMMISSION,
Stipy or Tue U.C.C §2-328, a1 444 (1955). The drafiers of the Uniform Commer-
clal Code had adopted this change already in the first official text issued. U.C.C. § 2-
328(4) (1952). The commenis to § 2-328(4) 1n the 1952 version and later versions do
not provide a single sentence, however, which explains why the drafters adopted this
change.

In all the Williston treatises on Contracts and Saies. from the first editions 10 the
most recent ediaons, the authors never menuon that a different rule about seller self-
bidding and notice might exist for voluntary auction sales than for forced auction
sales. Only one auther mentions that a different rule on seller self-bidding and nolice
might be wise for forced auctions sales in comparison 1o voluntary auctions sales - a
student author. Comment. Agreemenis for Fictinous Bids ar Auctions. 31 Yarr LJ.
431, 432 (1921])

143, Supra note 138 Lists other types of forced sales that are covered by the last
sentence of § 2-328(4), hut repossession aucuon sales under § 9-504 are Iikelv 1o be
thc most comman ferced sales and therefore most likely the (vpe of forced sale about
which the drafiers were thinking when they adopted the last sentence of § 2-328¢4).

(44, U.C.C §§9-502(2). 9-504¢2) (1672)
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Thus, the creditor-owner’s conduct is not fraudulent in the
later bids above the amount owed by the debtor.

While the rule of law is that puffed bidding is per se
fraudulent at voluntary auctions,'** the courts initially
showed sympathy for puffed bidding when motivated by the
desire to protect against a sacrifice sale.’*® In a forced sale
context, the concern that a sacrifice sale will occur 1s even
higher because of the likelihood that no or few bidders will
appear. In that instance, the property will probably sell for
less than it should and the debtor will be faced with a larger
deficiency claim. If the creditor is allowed to bid, at least
one bidder will be present,'*” and unannounced creditor bid-
ding will not dampen enthusiasm of bona fide bidders. Pro-
tection against a sacrifice sale price is thereby promoted. A
major reason courts decided against allowing seller self-bid-
ding at voluntary auctions was because the motive could not
easily be discerned.'** In the context of the forced sale, how-
ever, the distinction between bids protecting the property
from a sacrifice sale price and from bids enhancing the price
of the property 1s more obvious. The amount owed by the
debtor is an objective amount which marks the level of pro-
tective bids. Beyond that amount, creditor bids are simply
good faith bids.

Thus. one justification for the Uniform Commercial
Code position allowing unannounced seller self-bidding in
forced sales is the desire to protect against sacrifice sales
which result 1n excessive deficiency amounts being owed by
debtors. As a policy matter, protection for the debtor at
forced sales has been chosen over protection for the bona

145, Sec the authorives cited supra 10 note 92.

146. Eg . Revnolds v. Dechaums. 24 Tex. 174 (1839), See Peck v. List. 23 W. Va,
338, 3%3-392 (1883) Duscussion of the English equity cases which were sympathetic
o puffed bids when motivated by the desire of the seller 1o protect against a sacnfice
sale. See penerally WiLLISTON SalLEs, supra note 20, § 295.

The Amencan rule that pufling is per se fraudulent applies regardless of the mo-
uvauen for the puffing. Springer v Kleinsorge. 83 Mo. 152 (1884): Towle v. Leavit,
23 360 (1851), Peck v. List, 23 W_Va_ 33§ (1883).

147. Read swpro note 140 for citanon to Uniform Commercial Code provisions
allowing the secured pany to bid on collateral at foreclosure sales
145, Fpg . Peck v. List, 23 W Va, 338, 347-389 (1883).
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fide bidders.'*

Another justification 1s the desire for conformity with
other laws. Special repossession statutes. for example auto-
mobile repossession statutes,'*” often state that the creditor-
owner is entitled to bid at the repossession sale. If § 2-328(4)
uniformly applied the prohibition against seller self-bidding
to all auction sales, serious problems would exist for courts
in deciding whether § 2-328(4) and these other statutes are
consistent and. if not, which law should be controlling. By
exempting forced sales from the prohibition on unan-
nounced seller self-bidding, the Uniform Commercial Code
has avoided potential dissonance with other laws.'*!

If the facts of Hypothetical 7 were changed so that the

149.  Professor Hawkland seems 10 argue that the justification for allowing credi-
tors to bid without giving notice when they are selling their debtor’s collateral is that
the practice occurs all the time anyway, no matter what the law savs. and therefore,
other bidders just ought to have to expect that the practice 15 occurring. 2 W, Hawk-
La~p. UNIForRM CoMMERCTAL Copr SERIFS § 2-328:04, at 567 (1982). By contrast,
the argument presented in the 1ext stresses that the justification for the lasi seatence of
§ 2-328(4) 15 1o be found 1n the protection thereby provided debtors against possibly
burdensome and unfair deficiency judgements, rot 1n the widespread existence of Lhe
crediter conduct.

150. Toy v. Grffith Oldsmobile Co., 342 Mich. 533, 70 N.-W.2d 726 (1955); Drew
v, John Deere Co. of Syracuse. Inc.. 19 A.D.2d 308. 24| N.Y.S§.2d 267 {1963). Both
cases have citauions 10 Michigan and New York statutes. respectively. which allowed
crediters to bid at vehicle repossession sales. ¢ Blair v. Hewiil, 185 Wash 430, 55
P.2d 607 (1936). Judicial sale 10 collect on a judgement rendered against debeor. In
ordering the judicial sale, the court had “accorded the nght to bid at the sale individ-
ually or collecively™ to the creditors.

151, Section 21(4) of the Uniform Sales Act which prohibied selier self-bidding
without proper notice even in forced sales did create dissonance with other atatuces.
Toy v, Griffith Oldsmobile Co., 342 Mich. 533, 70 N.W.2d 726 (1955 Drew v John
Deere Co. of Syracuse. Inc.. 19 A.D.2d 308, 241 N.Y.5.2d 267 (1963

Earlier in the discussion under Hypotheacal 3, Drew v. John Deere was dis-
cussed as previding case authoriy for the proposition that repurchase bids are legally
permissible. Also in that earlier discussion, secret repurchase bids were determuned to
be impermissible and Drew v. John Deere was distinguished as controlling authonty.
Now in hght of the discussion 1n the rext here, another reason for distinguishing Drew
v. John Deere has been clarified.

Drew v. John Deere factually invelves a forced sale situation. Henve. the fact
that the creditor, as seller. bid on the propeny without having given the proper notice
should be understood as simply an exerase of the immumty for seller sell-bidding
without nouce at forced sales authorized by the last sentence of § 2-328(4). Drew v.
John Deere need not, and should not, be interpreted as standing for the broader prop-
ustuen that secret repurchase bids are legally permisstble in voluntary aucuon sales,
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auction was expressly declared to be without reserve, con-
tract analysis under § 2-328(3) would provide legal redress
to Manhattan. In a without reserve auction, a contract 1s
formed when a good faith bid is made, subject only to a
higher good faith bid being entered. Tweed Manhattan
therefore formed a contract with the Bank when he entered
the first bid of $27.000. That contract should stand unless
the higher bid of $30,000 by Margaret Teller is a good faith
bid. While the Teller bid of $30,000 was not fraudulent
under § 2-328(4), that fact does not automatically mean that
the bid was a good faith bid. Teller's bid should not be con-
sidered a good faith bid because it is a bid for which Teller
will not be held responsible. The bid s fictitious under § 2-
328(3) even if the bid is not considered fraudulent under § 2-
328(4). Hence, Tweed Manhattan should be able to pursue
contract remedies of damages or specific performance if the
Bank refuses to honor the contract at $27,000. The Bank
cannot argue with this result because the Bank selected the
without reserve auction as the type of auction to be used in
the repossession sale.'*?

The seller’s conduct and the practice of puffing have
been the focus of attention to this point. Buyers also can
engage in conduct that may undermine the fairness, open-
ness, and competitive determination of prices at auctions.
Conduct stifling competition is the converse of seller self-
bidding. The next two hypotheticals present factual situa-
tions which focus on the buyer’s conduct and conduct stifling
competition.

152.  As for why the Bank might opl 1o use a without reserve repossession aucion,
rather than a with reserve aucuon. read the comments made suprg in note 89.

If a repossessing creditor uses a without reserve auction, and the tactic backfires
because the onlv bids made {which complete the contract and bind the seller) are very
low so that the purchaser gets a very good bargain, the creditor can probably expect
that the debtor will defend agawnst the deficiency judgement on ihe basis that the
choice of using a without reserve auction was not a “commercially reasonable”
method of sale. U C.C.s 9-304(3) (1972) (sets {orth the requirement that the foreclo-
sure 1n all its aspects he commeruvially reasonable). Indeed. the debtor s authonized 1o
sue the creditor for “any toss caused by a failure to comply with” the commercially
reasonable requirements of the Code. L.C.C. § 9-507 (1972).
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HYPOTHETICAL 8: AGREEMENTS NOT TO BID

Cinderella White places her colt, Prince Charming,
in the spning yearling sale. The colt has excellent blood-
lines and White expects the colt to bring a very good
price.

At the pre-sale showing of the horses, conversation
among the experienced. knowledgeable horsemen cen-
ters on Prince Charming and how much the colt will seil
for. General agreement exists that Prince Charming will
likely bring the highest price of the sale.

Grumply Small hears these conversations and be-
comes worried that he might not be able to afford the
colt which he sorely wants 1o own. Small hears similar
comments from several other bidders—Sharif Notting-
ham, Lance LaRue. Emil Scrooge. and Henry Tudor.
These five bidders then talk among themselves and reach
agreement on a common bidding scheme as follows:
Each bidder will bid independently but each agrees 1o
top the previous bid by only a smalil increment. If one of
the five is declared the successful bidder. a post-auction
sale will be held among the five. At the post-auction
sale, they will bid against each other for the colt with the
iniial bid being the price paid at the public auction.
Whoever bids the highest at the post-auction sale has to
pay the auction price for the colt. The amount bid in
excess of the auction price will then be divided equally
among the other four bidders in payment for their con-
duct at the public auction.

At the public auction, Small begins the bidding at
$1.000. Tudor tops him with a bid of $1.050: Nottingham
then bids $1,100; Faith Goode bids $1,200; Small bids
$1.250: Scrooge bids $1.300: Faith Goode bids §1.400;
LaRue bids $1.450: Small bids $1.500. By this point.
Faith Goode has become discouraged at bidding further
because she is new to the business and sees that her com-
peting bidders are experienced, knowledgeable horse-
men. Goode does not bid further and to everybody’s
surprise. the hammer falls on Small's bid of $1,500.
Faith Goode is a good faith bidder who knew nothing of
the agreement between the other five bidders.

In accordance with the pre-auction agreement
among the five, Small and his cohorts hold a post-auc-
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tion sale. At the post-auction sale, Small bads $9,500 for

the colt. He pays $1,500 to the auctioneer and divides

the surplus between Nottingham, LaRue, Scrooge, and

Tudor. White feels cheated and wants to get her colt,

Prince Charming, back. if possible.

If there had been no agreement. the five bidders would
have pursued their own independent 1interests at the public
auction. [t is not possible to determine the exact price that
would have resulted if each member of the agreement had
been bidding independently, but it is obvious that the agree-
ment between the five bidders prevented competitive bid-
ding at the auction. Cinderella White’s complaint is that the
agreement interfered with the fair, open, competitive deter-
mination of price.

Courts disfavor agreements which dampen competition
at auction.'”* The agreement set forth in Hypothetical 8 is a
classic auction ring. a well-known bidder device used to
purchase 1tems at auction for prices well below the price that
would be set through fair, open, competitive bidding.’** The
agreement would be condemned even if Grumpy Small
could present evidence that the number of bidders was not
lessened by the agreement about the post-auction sale.'*®
Moreover, case law would support Cinderella White even if
Grumpy Small could convince a court that White suffered
no harm from the agreement.”*® The existence of the agree-
ment itself constitutes a fraud. To remedy the fraud, Cin-
derella White 1s entitled to rescind the sale.'’

153, See generally 6A CoRBIN, supra note 10, § 1468; 14 WiLLisTON 3d. supra
note 17, § 1648A; 2 WILLISTON SALES (rev.), supra note 19. § 269.

134, See generally DuBofl, spra note 7. at 507-508; Smith, Awcrion Rings, 1981
Catm. L. Rev, 86.

155, Eg . Master Builders’ Ass’'n of Kansas v. Carson. (32 Kan, 60%. 296 P. 693
(1931). Accord 14 WILLISTON 3d, supra note 17, § 16484, at 306. It 15 not the impact
of the agreemens upen the number of bidders which is relevant to the legahity of the
agreement, but the impact of the agreement upon the competiuveness between the
bidders that matters.

156. £, Swan v. Chorpenning. 20 Cal. 182 (1862); Gibbs v. Smith, 113 Mass.
392, 593 {1874).

157. Eg. Barnes v, Mays, 88 Ga. 6%6. 16 S.E. 67 (I1892). See generally 6A
CORBIN, supra note 10, § 1468, a1 571; 2 WILLISTON SALES (rev.), supra note 19, § 299,
Both Professors Corbin and Williston describe a contract which has been oblained by
a bidder through an agreement not (o bid with other biddets as a contract “voidable™
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While early case law seemed to hold that any agreement
about bidding between potentially independent bidders was
fraudulent,’® courts soon began to allow agreements in cer-
tain instances.'* Permissible agreements were distinguished
from impermissible agreements on the basis of the motive
behind the agreement. If bidders entered the agreement for
the purpose of dampening competition with the expectation
of buying the item for less than 1t would otherwise bring, the
agreement was fraudulent. On the other hand, if the poten-
tial bidders entered the agreement for the sole purpose of
pursuing or protecting the separate and distinct interests of
the individual parties, the agreement was not fraudulent.'*
These latter agreements were permissible even if the number
of bidders was decreased or the amount received by the
seller was reduced.'*’

Certain agreements are clearly impermissible. One bid-
der cannot pay another potential bidder to refrain from bid-
ding.'*?* Also, bidders cannot enter into auction rings such as
described in Hypothetical 8.' On the other hand, certain

at the option of the seller who has thereby been defrauded. A seller is entitled 1o
rescind the contract obtained through an illegal agreement not 10 bid whether the
contract was formed at a with or a without reserve auction. 2 W. HawkrLaxD, UnI-
FORM COMMERCIAL CODE St:RIES § 2-328:05 (1982).

158, See, e.g., Kearney v. Taylor, 56 U.S. (15 How.) 494, 520-22 (1853); Jenkins v.
Frink, 30 Cal. 586. 591 (1866). Both opinivns discuss the argument that alf agree-
ments not to bid are per se fraudulent. See aiso Nole. £Agreements Not tv Bid at Judi-
ctal Safes, 47 U.S. L. Rev. 433 (1933).

159, £g . Kearney v. Taylor, 56 U.S. (15 How.) 494 (1853); Jenkins v. Frink. 30
Cal. 386 (1866). See peneratly Note, Agreemenis Not 1o Bid ar Judicial Sales, 47 U.S
L. Rev. 433 {1933). ¢f Gibbs v. Smith, 115 Mass. 592 (1874).

160.  The classic statement of the distinction hetween legal and illegal agreements
not 1o bid. based on the mouvation of the bidders for emering into the agreement, 15
found in the opinion of Judge Devens in Gibbs v. Smith, 115 Mass. 592 (1874). A¢-
cord Gulick v. Webb, 41 Neb. 706, 60 N.'W. 13 (1894); james v, Fulcrod, 5 Tex. 512
(1851}, See generally 2 WILLISTON SALES (rev.), supra note 19, § 299,

i6l. £g . Natl Bank of the Metrophis v. Sprague, 20 N.J. Eq. 139, 168-69 (1569}
Spokane Savings & Loan Soc. v. Park Vista Improvement Co., 160 Wash. 12, 20, 294
P 1028, 1036 (1930). ¢ Dorson v. Schulz, 109 N.J.L. 242, 243, 160 A. 497, 49%
(1932).

162. Barnes v. Mays. 88 Ga. 696, 16 S.E. 67 (1892): Gibbs v. Smuth, 115 Mass. 592
(1874), Goble v. O'Connor, 43 Neb. 49, 61 N.W. 13} (1894): Taylor v. Lafevers, 221
S.W.957 (Tex. Comm. App. 1920). Bur see Cahn v, Baccich & De Montluan, 144 La.
1023, 81 So. 696 (1918).

!63. Frank v. Blumberg, 78 F. Supp. 671 (E.D. pa. 1948). Sec generalls Smith.
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agreements are clearly permissible. Creditors can appoint
one creditor to bid on the property for the protection of
all.'* Creditors and debtors can agree to allow the creditor
to purchase without competition from debtor bids in return
for a promise by the creditor not to seek a deficiency
judgment.'®®

Other agreements between potentially independent bid-
ders are evaluated on a case-by-case basis.'* Most of these
agreements involve the formation of partnerships or joint
ventures for the purchase of the property at auction. One
factor in the determination 1s the time at which the joint ven-
ture or the partnership was formed. If the joint venture or
partnership was formed at the auction itself, the courts are
unlikely to permit the agreement.'” If the joint venture or
partnership was formed weeks before the auction as a legiti-
mate business venture between the parties, however, courts

i‘umon Rings, 1981 CRiM. L. Rev. 86 Bur (f Berg\r Plitt, 178 \‘ld I55 l" A.2d 609
(1940).

164, Grandberry v. Mortgage Bond & Trust Co., 159 Miss. 360. [32 So. 334
(1931); Murphy v. DeFrance, 103 Mo, 33, 15 5.W. 949 (1891]); Nat'l Bank of the Me-
iropolis v. Sprague, 20 N.J. Eq. 159 {1869). Gulick v. Webh, 41 Neh. 706, 60 N.W_ 13
(1894): Blair v. Hewitt, 185 Wash. 430, 55 P.2d 607 (1936); Spokane Savings & Loan
Soc. v. Park Vista Improvement Co.. 160 Wash. 12, 294 P. 102k (1930},

165, Sturgis v. Wylie. 196 Ark. 970, 120 S W. 1d 571 (1938): Parlor City Lumber
Co. Inc.. v. Sandel, 186 La. Y82, 173 So. 737 (1937); Donison v. Shultz, 109 N.J.L. 242,
160 A. 497 (1932).

166, Possibly the best statement of this case-by-case approach s found in Gulick
v. Webb, 41 Neb. 706, 60 N.W. 13 (1894) where Judge Harrison stated: . . . we
censwder a better and mose practical {doctrine},— that where an examinauoen of all the
facts and circumstances shows the object of the association was 1o enable the parues
to compele where, without combining, they could not do so, formed for an honest
purpose. and with such an intent. and not with any view Lo preventing competilion or
deterring bidders or ‘chilling bids,” the sale will be upheld and completed.” /& at I5.

See, e.g . Handal v. Knepper, 269 A.D. 967. 58 N.Y.8.2d 132 (1945). Bell v. Har-
nnglon, 81 Okla. 1, 196 P. 137 (1921). See generally 6A CORBIN. supra note 10,
§ 1465, al 572-574.

167. Woolon v. Hinkle. 20 Mc. 290 (1855); Taylor v. Lafevers. 221 S.W. 957 |Tex.
Civ. App. 1920). Both cases mvolve situations where two bidders had been bidding
against each other at an auction. Durning the auction. the two bidders reach an agree-
men1 to become “partners” in the property upon which they are bidding and as “par-
ners” they now designate only one of them to conttnue bidding. ¢ Cahn v. Baccich
& DeMonuuzin, 144 La. 1023, 8] So. 696 (1918). Dissenting judge construes the facts
to be a sham parinership agreement created after the mdders had been bidding
against each other at the auction sale. /& at 701-702.
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are much more willing to allow the agreement to stand.'** A
second factor is whether the price was expected to be too
high for the members to bear individually. In that case, al-
lowing the agreement to stand would not dampen competi-
tion. In fact, competition would be increased because there
would be an additional bidder—the group with the funds to
spend and the willingness to risk those funds.'®® A third fac-
tor is whether the item being sold is of a greater quantity
than the members to the agreement individually need, but
which can be divided so as to accommodate their individual
needs. If so, allowing the agreement to stand would again
increase the competition at the auction. The group becomes
an additional bidder.'” Finally, courts consider whether the
agreement was reached and held in secret. If so, suspicion is
easily aroused that the parties to the agreement have some-
thing to hide. If the parties are open about the agreement,
the suspicion that the parties are using secrecy to gain an
unfair advantage is dissipated.'”!

The Uniform Commercial Code does not have a spe-
cific provision relating to agreements not to bid at auc-
tions.'”* Section 1-103 of the Code. however, states: “Unless
displaced by the particular provisions of this Act, the princi-

168.  Kearney v. Taylor. 56 U.S. {15 How.) 494 (1853); Raper v. Thorn. 202 Okla.
235, 211 P.2d L0O7 (1949); James v. Fulerod. 5 Tex. 512 {1851).

169, Kearney v. Taylor, 36 U.S. {15 How.} 494, 5[8-520 {1853); Berg v. Plitt, 178
Md. 155, 160, 12 A.2d 609, 614 (1940); Raper v. Thorn. 202 Okla. 235, 239, 211 P.2d
1007, 1011 {194%).

170.  Jenkins v. Frink, 30) Cal. 586, 591-92 (1566); Raper v. Thorn, 202 Okla. 235,
239, 211 P.2d 1007, 1011 (1949); James v. Fulerod, 5 Tex. 512, 521 {18511

171, Cf Switzer v. Skiles, 8 Il (3 Gilman) 529 (1846). Biddmng through an agent
i» permussible and an agency agreement cannot be construed as an agreement Lo stifle
competition.

Professor Corbin asserts that secrecy is a fact which “bears agamst” the lawful-
ness of agreements to bid collectively, although not “necessanly devisive™ of the issue.
6A CowBIn. supra note 10, § 1468, at 574, Concern about secrecy has also bothered
Professor Smith. Prafessor Smith therefore advocates that unannounced agreemenits
10 hid collectively, no matter the motive for entenng the agreement. should be treated
as {randutent. However, If the agreement o bid celleciively is put in wnung and
noliced 1o the auctioneer. then Professor Smuth argues that the agreement should be
considered a lawful bidding pracuce on the part of prospective bidders. Smith, Aue-
son Rings, 1981 CraM. L. Rev. 86, 89-91.

172, The Uniform Sales Act did not have a provision addressmg agreements not
to bid ether.
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ples of law and equity, including . . . fraud, misrepresenta-
tion, . . . shall supplement its provisions.” Therefore, the
principles previously discussed remain good law under the
Code.'”® Moreover. the most authoritative provisions relat-
ing to agreements not to bid, Restatement of Contracts § 517
and Restatement of Contracts, Second §§ 187-188, reflect the
law as it has been presented here.'™

Another issue in relation to agreements not to bid arises
if the facts of Hypothetical 8 are changed so that Faith
Goode, instead of deciding to bid no more, decides to bid
further. Faith Goode enters a bid for $2.000. For whatever
reason, Small and his cohorts do not enter a higher bid and
the colt, Prince Charming, is sold to Goode for $2,000. Of
course, because the colt was sold to Faith Goode, the post-
auction sale which Small and cohorts had agreed to hold
does not occur. Is Cinderella White entitled to void the sale
to Faith Goode?

Cinderella White can truth{ully argue that because of
the agreement between Small and cohorts, she has been de-
prived of a fair, open, and competitive determination of
price at the auction. Without the Small agreement, the auc-
tion would have been conducted in a different manner be-
cause six independent bidders would have been bidding

173, 2 W. HawkLanND, UniFORM COMMERCIAL CODE SERIES § 2-328:05 (1582);
Cudahy, 7he Sales Contract—Formation, 49 Marq. L. Rev. 108, 120 (1965).

174, RESTATEMENT OF CONTRACTS § 517 (1932) reads as follows: “A bargain not
to bid al an auction, or any public competition for a sale or contract, having as us
primary object (o stifle compettion, is illegal.”

RESTATEMENT (SECOND} OF CONTRACTS § 187 {1981 slaies: “A promise to re-
frain from competition that imposes a restraint that 1s not ancillary to an otherwise
vahd transaction or relationship is unreasonably in restraint of trade.”

RESTATEMENT (SECOND) OF CONTRACTS § 188(2) (1581) prevides: “Promises
imposing restraints that are ancillary to a valid transaction or relationship include the
following: (c) a promise by a pariner not 1o compete with the parinership.”

As 1s clear from the guotations from the restatements. the Restatement Second
does not have a section which specifically addresses agreements not to bid. Rather.
the Reslalement Second has subsumed agreements not to bid under the more general
heading of agreements in resiraint of trade. The comments to §§ 187-188, however,
make very clear that the substantive law which § 517 of the original Restatement
cadified has been presesved in the Restaterment Second through §§ i87-188. Re-
STATEMENT (SECOND) OF CONTRACTS § 187 comment c. illustrations 3 & 4, and Re-
porier’s Note comment ¢ (198)). RESTATEMENT (SECoND) oF CONTRACTS § 188
comment h. illustration 13 and Reporter’s Note comment h (1981).
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rather than one good faith bidder and an auction ring. But
Faith Goode is a good faith bidder who had no knowledge
of and took no part in the agreement existing between Small
and friends. The issue facing the courts on the facts of Hy-
pothetical 8 as changed 1s whether the law should protect the
integrity of the auctton sale on behalf of Cinderella White or
the justifiable expectation of Faith Goode that her contract
should be honored.

While authority relating to this issue is sparse, case
law'”® and commentary’¢ holds that Faith Goode should be
protected in her contract expectations. Three reasons seem
to exist for this preference. First, if the law were to favor
Cinderella White, no auction contract could be considered
“secure” or “final.” Such contracts could be repudiated be-
cause of conduct involving neither the seller nor the
buyer.'”” Second, rescission is a remedy which is imposed by
the courts to prevent the person who perpetrated a fraud
from profiting from wrongdoing."” Unless a direct public

175. Cash v. Dean, 16 Mich. 12 {1867). ¢/ United States v. Von Cseh, 354 F.
Supp. 315 (S.D. Tex. 1972} The United Siates gavernment sought to foreclose
against property sold at auction to a good fank bidder. The government claimed that
the auction had been conducted in such a way as 10 deprive the government of is tax
lien against the propenty. Court held for the good faith purchaser a1 auction.
Brochers v. Nickel, 35 Okla. 473, 130 P. 138 (1913). Coun granted replevin to the
good faith purchaser of the property ail auction against the seller of the property. The
seller had repossessed the property because of a dispuie with the auctioneer over pay-
ment for the property that had been auctioned.

Bur ¢, Short v. Sun Newspapers, Inc., 300 N.W.2d 781 (Minn. 1980). Court
reversed summary judgement and reinstated case to allow plaintift to seek specific
performance against an auclion seller even though a good faith bidder bought the
property at the auction. Auction involved conduct by plamtiff which improperly sui-
fled the bidding but the seller may kave acquiesced n the plainiifl’s improper con-
duct.); Ives v. Culton, 229 S W. 321 (Tex. Civ, App. 1921). Debtor and auction buyer
entered an agreement which improperly stifling the bidding at a foreclosure auction
sale of land. Auction buyer then sued the occupier of the land. who had bought the
land from Debior prior 1o the foreclosure auction, for trespass 1o try utle. Court
granted judpement 1o the auction buyer as against the good faith occupier of the land.

176. 14 WILLISTON 3d, supra note |7, § 1648A . at 307, 2 WILLISTON SALES (rev.),
suprg note 19, § 299, at 212.

177. Case v. Dean, 16 Mich. 12, 28 (1867).

178, An action in fraud involves five elements: 1) a false represeniation;
2) knowledge of the falsity on the part of the person making the representation; 1) in-
tent 1o mislead others into relying upon the misrepresentadion; 4) rehance by the party
claiming injury for the fraud; and 5) injury resulung from having relied on the false
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interest exists,'’” courts do not desire to punish a person for
the impermissible conduct of others. For this reason, courts
have held that sales at which agreements not to bid have
been in effect are voidable rather than void.”™ Third, even
though the contract expectations of Faith Goode are pro-
tected by upholding the sale, Cinderella White is not thereby
deprived of seeking legal redress for the injury she has in
fact suffered. Cinderella White is entitled to pursue dam-
ages, both compensatory and punitive, through common law
fraud actions or through statutory remedies relating to re-
straints of trade.'™!

A final comment needs to be made about agreements
not to bid. It 1s obvious that the seller will be entitled to a
fraud remedy for buyer agreements not to bid only if the
seller learns of the existence of these agreements and can
prove their existence by satisfactory evidence. Learning and
proving are easier said (in hypotheticals) than done (in the
real world of auctions and courts.) Sellers might reasonably
conclude that precautionary measures which prevent agree-
ments not to bid from devastating the price are worth more
than a theoretical right to rescind.

Earlier, four methods were discussed whereby sellers

representation. Schwartz v. Capital Savings & Loan Co., 56 Ohio App. 2d 83, 84. 381
N.E.2d 957, 938 (1478).

179, 2 WILLISTON SALES (rev.), supra note 19, § 299, at 212

The public might have a direct inlerest when the auction was conducled under
the auspices of a courl. such as a bankruptcy auction, where the court has to confirm
the sale. The puhlic might also have a direct interest when the aucuon involved a sale
of public properv so that the public would desire that the auction be conducted anew
to gain even hrgher bids than the bid entered by the good faith bidder at the auction
which is being challenged.

Hypothetical 8 is a purely private, voluntary auction sale. The public has no
direct interest in the auction. The public’s interest in the auction of Hypotheucal 8 1s
only the general interest of promoting fair, open. and competitive auctions. ¢ Short
v. Sun Newspapers, Inc., 300 N.W.2d 78], 788-89 (Minn. 1980).

180. Barnes v. Mays, 88 Ga. 696, 16 S.E. 67 (1892); Berg v. Phtt, 178 Md. 155,
161, 12 A.2d 609. 615 (1940), Breslin v. Brown, 24 Ohio St. 565, 569 (1874). All three
cases state that it is the seller who has the option 10 uphold or 1o void the sale when
the bidders have entered improper agreements not 1o bid. Read supre note 157 for
ireatise citations on this same pownt.

181, RESTATEMENT (SECOND) OF CONTRACTS (1981) addresses agreements ROt Lo
bid 1n the sections of the Restatement relanng to restraints of trade. Read supra note
174 for fuller discussion.
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can prevent sacrifice sales.’® These four methods can be
used to prevent sacrifice sales in auctions being manipulated
by buyers through agreements not to bid. First, in with and
without reserve auctions, the seller can set an announced
minimum price. Second. in with reserve auctions, sellers can
publicly withdraw the item from the auction. Third, if a
“no-sale” condition has been included in the auction an-
nouncements, sellers can exercise a “‘no-sale” provision to
prevent the completion of the sale. In this manner, sellers
can protect themselves anytime they are suspicious that the
auction was not fair, open. and competitive. The drawback
to public withdrawals and “no-sale’” provisions is that the
seller does not complete the sale. Finally, in with reserve
auctions, sellers can give proper notice of the right to engage
in self-bidding. While this might dampen the enthusiasm of
bona fide bidders. it would also allow the seller to provide
competition to the auction ring so that maximum bids can be
obtained. These precautionary measures should be kept in
mind as sellers plan how best to utilize auctions.'®’

HYPOTHETICAL 9: OTHER CONDUCT
STIFLING COMPETITION

Ichabod Caldoon owns the stallion, Black One.
Due 1o the hard economic times, Caldoon has to sell his
horses. He puts them in an auction for disposal.

Caldoon’s neighbor, an 1§ year old, Cisca Kidd, has
groomed Black One since a colt and has become very
attached to the stallion. Although she knows the stallion
1s owned by Ichabod Caldoon, Cisca Kidd feels that the
stallion belongs to her. She has talked to Pancho Pan-

182, Read supra lext accompanying notes 66-90.

183.  Professor DuBefl writes that sellers Justify secret reserve prnices as necessary
to protect against illegal agreements not 1o bid among buyvers. DuBofl, supra note 7,
at 208, 511 Cf Smith, Auction Rings. 1981 Crim. L. REv. 86. A seller may protect
himself by taking expert advice and by fixing a sufticiently high reserve price.” /4. at
90.

One court even approved seller puffing on 1he ground, smzer alia, that the seller
needed to engage in puffing to prevent being defrauded by bidders who had entered
into agreements not 1o bid among themselves Reynolds v. Dechaums, 24 Tex. 174,
178 (1859).
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ner, another neighbor, to ask Partner’s assistance in buy-
ing the stallion.

The auction sale is a very emotional event for
Caldoon, Kidd, and Partner. Caldoon decides to leave
the sale because he cannot bear to see his horses being
auctioned. Kidd and Partner stay. When Black One en-
ters the auction ring, Cisca Kidd nises with emotion and
loudly announces that the stallion 1s “her” horse and
that she cannot stand for the stallion to be bought by
anyone but herself. Moved by Kidd’s words, partner
rises and announces that anyone who buys the stallion
takes the stallion subject to any competing claims of
ownership that heirs to the onginal owner, who sold the
horse to Caldoon, may have. While this is true, no heirs
of the original owner have ever made or threatened to
make any claim to the stallion.

The auctioneer begins the sale. Cisca Kidd bids
$1,000. Despite repeated efforts by the auctioneer, other
persons attending the sale cannot be coaxed into bidding
on the stallion. The auctioneer gavels the stallion sold to
Cisca Kidd.

After the sale, Ichabod Caldoon hears of the com-
ments made by Kidd and Partner. As much as Caldoon
would like for Kidd to have the stallion, Caldoon is in-
censed that the stallion sold for $1,000. Caldoon intends
to void the sale. if possible.

The conduct of Cisca Kidd and Pancho Partner in Hy-
pothetical 9 does not involve any promise not to bid or to
bid only 1n a sham fashion. Their conduct leaves the other
persons attending the auction free to bid and to simply ig-
nore Kidd and Partner’s comments. Kidd and Partner can
therefore argue that the lack of bids is attributable to the
independent judgments of these other persons. Ichabod
Caldoon can respond that the comments of Kidd and Part-
ner appealed to the sympathies and fears of the other per-
sons attending the avction and that, as a result, other persons
were “‘chilled” from entering bids. Cisca Kidd’s argument 1s
strengthened, and the position of Ichabod Caldoon is corre-
spondingly weakened, by the fact that Kidd’s comment was
completely true. On the other hand, the position of Ichabod
Caldoon appears to be strengthened, and Kidd's claim
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weakened, by the fact that the comment of Partner misrepre-
sents the soundness of Caldoon’s title to the stallion.

While agreements not to bid have been given the most
attention,'® courts have also been willing to provide relief to
sellers deprived of a fair, open, and competitive auction
through other types of bidder conduct which stifles or chills
bidding.'"" A court would therefore not accept Kidd and
Partner’s argument that the failure of others to bid was due
solely to their independent judgments. A court would agree
with Caldoon that Kidd and Partner’s comments are rele-
vant in determining whether the auction was fair, Ichabod
Caldoon will, however, have the burden of presenting evi-
dence 1o convince the jury that the comments of Kidd and
Pariner were calculated to stifle, dampen, or chill the bid-
ding.'* If Caldoon can carry that burden, fraud will have
been established and Caldoon will be entitled to legal
relief.'"’

184.  Professors Corbin, Hawkland. and Williston have concentrated in their trea-
tises almost exclusively on agreements not w bid when they have discussed buyer
bidding practices al auctions. These commentators have only given passing mentior
10 other conduct stufling compeution. 6A CoORBIN. supra note 10, § 1468, 1 W. Hawk-
LaND, A TrRansacTiIONAL Guipk To Tne UNIFORM  CoMmMERCIAL CODF
§ 113040502 (1964); 2 W. Hawkranp. UNIEORM COMMURCIAL CoDE SeRIEs § 2-
328:05 (1982) 14 WILLIS TON 3d. supra note 17, § 16648A; 2 WILLISTON SALLS (rev.).
supra note 19, § 299,

By 1ts own language referring 1o a “bargain not to bid,” § 517 of the RLs14Ti -
MENT of CONTRACTS exhibits the same emphasis on agreements not o bid 1o the
neglect of other conduct sufling competition at aucnons.

185  One treatise writer has clearly distinguished agreements not to bid from
uther bidder conduct sufling competition. Indeed. this treatise writer places greater
emphasis on other conduct stifling competition than on agreements not w d. J.
BATEMAN, Law OF AUCTIONS 165-66 (15t ed. Am. 1883).

Both American Jurisprudence and Corpus Juns make the distincuon between
agreementis not to bid and other conduct st:ifling campetition. 7 Am. Jur. 2d {uctions
d& Auctioneers §§ 24-25 (1980); 6 CJ. Aucrions & Auctioneers §§ 31-32 (1916). Com-
pare TA C18. duciions & Auctioneers § 14 (1980).

186, Hahn v. Duveen, 133 Misc. Rep, 871, 234 N.Y .8, |85 (1929): Tinch v. Farm-
ers’ Exchange Bank of Lindsay, 136 Okla. 162, 276 P. 735 (1929). See also TA (1.8,
Auctiony & Auctioneers § 14, at n.43 (1980).

187, The legal relief to which Caldoon will be enutled 1s the remedy of rescission.
Nash v. Elizabeth City Hospital Co., 180 N C. 59, 104 S.E. 33 (1920); Herndon v.
Gibson, 38 5.C. 357, 17 S.E. 145 (1893).

IT the seller were to discover the conduct shifitng competition before the auction-
eer declared the propenty sold. the seller would be entitled w withdraw the property
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Misrepresentation is usually an element of fraud.'
Yet. Kidd’s comments about the stalhion do not contain any
misrepresentation. However, courts are so protective of fair.
open, competitive auctions that, in this context, truthful
comments may be fraudulent if they are calculated to stifie
competition. Appeals to sympathy, however truthful, may
constitute impermissible conduct stifling competition.'*
Comments at the beginning of a bankruptcy auction by a
creditor that he intends to bid to a certain level if necessary
to protect his interest, if made for the purpose of discourag-
ing potential bidders, impermissibly chills the bidding."™
Comments which challenge the authenticity of the item be-
ing sold may not be used by a participant to unnerve other
bidders so that he may then purchase the item himself.””' In
these instances, the seller who was harmed because of the
comments can rescind. By contrast. truthful statements con-

from the auction sale regardless of whether the auction was a with or without reserve
auction. See J. BATEMAN, Law oF AucTions [63-66 (Ist ed. Am. 1883)

188. Read suprg note 178 for a listing of the elements of a cause of actien 1n
fraud.

[89. Herndon v. Gibson, 38 §.C. 357, 17 S.E. 145 (1893). Auction was a foreclo-
sure sale al which Mrs. Gibson stood up and informed the assembled potental bid-
ders that she was a widow who was dependent upon the land beng [oreclosed lor
support, that she tniended 10 bid on the land, and that she desired nobody else 10 bid
against her. Trial court held for Mrs. Gibson on the basis that no conduct stifing
competttion could be founded upon true staiements that did not msslead other peten-
tial bidders. The South Carolina Supreme Court reversed saying: “Under the laws of
this state, fraud in the concealment or misrepresentaion of facts 1s not the only {act
which will vitiate a public sale. Anything by a party in interest that chills the sale—
prevents [ree competition amongst the bidders—will. on complaint. cause such sale 1o
be set assde.” fd at 358,17 S.E. at 146,

190.  &F Murphy v. DeFrance, 105 Mo. 53, 15 S.W. 949 (1891). Admimstrawer of
an estate was selling real estate of the deceased through auction. Creditors of the
deceased announced as the auction began that their claims against the estaie far ex-
ceeded the value of the land. As resull, other bidders did not bid and the ¢reduors,
collectively, purchased the land for $100. Admunistrator sought 10 have the sale set
aside on the basis that the agreement o bid cotlectivelv and the announvement by the
creditors chilled the bidding. Trial count found for the Administrator bul the
Supreme Coun of Missouri reversed on the basis that neither the creditor agreement
to bid collectively nor the creditor announcement was for the purpose of suppressing
competition,

191.  ¢f Hahn v. Duveen, 133 Misc. 871. 234 N.Y.S. 185 (1929). Case did not
nvolve an auction. Case involved a suit by an owner of a painting against an art
critic on the basis of slander of title because the art critic had questioned the authen-
ticity of the painting. Al end of trial, jury unable to reach a unanimous verdsct. Trial
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cerning information which the audience needs to evaluate
the bidding are permissible. Thus, a bidder’s comments at a
tax sale that the purchaser of the tax title will have neither a
warranty deed nor abstract of title,’” or comments at an
auction that a priority dispute between two creditors may
ultimately affect the title,' are permissible even though they
lessen bidders’ enthusiasm. Sellers in these instances are not
entitled to legal relief.

Courts are not tolerant of misrepresentation as a tech-
nique to stifle competition. Conltracts have been rescinded
when the buyer used a decoy bidder, such as relative or em-
ployee of the seller. to chill the competition by inducing the
belief among other bidders that the seller is engaged in puf-
fing."”* Sales have been set aside when the buyer induced
the belief in the assembled audience that the buyer is
purchasing for a charitable organization when 1n fact that 1s
not true.'” Courts have held that buyers are engaged in im-

_}udge then overruled Ihe defendanl an critic’s motion 1o dismiss and sel lhe case for
retrial

[n the horse industry, a seller might claim that a bidder had chilled the bidding if
the bidder questioned the bloodlines of the horse being sold at auction.

192, ¢ Tinch v. Farmers Exchange Bank of Lindsay. 136 Okla. 162. 276 P 713
(1929). Attorney for the Bank announced as the foreciosure auction was beginning
that the land was being sold without any utle from the Bank, without any abstract of
title. and for cash on the barrelhead. Attorney siated that whoever made the high bid
would gel the wtle “just as it was.” /o a1 163, 276 P. at 736, Court ruled that these
comments of the anomey did not slander the title and that therefore the foreclosure
sale was properly confirmed by the tnal count.

193, Umted Siates v. Yon Cseh, 354 F. Supp. 315 (S.D. Tex. 1972). Auclion was
conducled by a judgment creditor who announced as the auction began that the
United Siates government also had claims against the property under a tax lien.
When the United States tned 10 set aside the auction on the basis that these comments
chilled the bidding thereby depriving the government of its tax hen, the Coun ruled
that the commenlis were permissible because faimness required (hat the potential bid-
ders be informed about the tax lien claim of the government.

194.  Rogers v. Rogers, 13 Grant Ch. {U.C.) [4}, cited with approval m Nash +.
Elzabeth City Hosp. Co.. 180 N.C. 59, 61, M S E. 33, 35 (1920). Purchaser used the
seiler’s son 1o bid as the purchaser’s agent. Other bidders did not bid either because
of sympathy for the son or fear that the son was puffing for his father, the seller.
Court granted rescission to the seller (the father) on the basms that the purchaser’s
conduct chilled the bids.

195, Nash v. Elizabeth City Hosp Co.. 180 N.C. 59, 104 S.E. 33 (1920). Buyer at
auction convinced the assembled audience that he was buving the hospnal being sold
for 4 chantable, nen-profit community orgamization. [n fact, buver was buying hosps-
tal as a private mvestment. Seller was willing o wlerawe sale at a lower price if
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permissible stifling conduct when they submit sharp bids to
the auctioneer.'™ or when they reach an agreement with the
auctioneer to report the sale for a predetermined set price
rather than the final bid."*” Courts assuredly would hold
that Partner’s comment slandering Caldoon’s title was a mis-
representation stifling competition.

The Uniform Commercial Code does not contain a pro-
vision governing such conduct. Section 1-103, which retains
common law fraud and misrepresentation to supplement the
Code, 15 the only relevant provision. In light of the case law
defining conduct stifling competition, Ichabod Caldoon
should have little difficulty in using § 1-103 to rescind the
sale of the stallion. Black One.

Hypotheticals 1 through 9 have allowed an exploration
of the seller bidding practice of puffing and the buyer bid-
ding practice of conduct stifling competition. These hy-
potheticals focused on the legal implications of these bidding
practices upon the buyer-seller relationship at with and
without reserve auctions. Two other relationships need to be
explored briefly: the relationship between the auctioneer
and the seller or buyer, and the relationship between perpe-
trators of the fraud. either the seller and puffer or the mem-
bers of the agreement not to bid.

bought by a chantable. non-profit community organization but was unwilling Lo ac-
cept a lower price if bought as a pnvate investment. Recall thal a sate at which con-
duct sufling competinon accurs 15 voidable at the oplion of the seller.

i96.  Shortv. Sun Newspapers. Inc.. 300 N.'W . 2d 781 (Minn. 1980). A sharp bid is
a bid 1n the form of "X dollars mere than the highest bid received from any other
bidder.” A sharp bid is a fraudulent bid in so far as the seller is concerned because
the tudder who enters such bid has “a guaranteed high bid” which likely allows the
bidder 1o get the property “for less than he would have cHered in a sum-certain bad.”
Hengce a sharp bid 15 an example of conduet stifling compenuon at an aucuon. /o al
788-89

197. Robenson v, Yann. 224 Ky 36. 5 S.W.2d 271 (1928). ¢/ Clark v. Stanhope.
109 Kv. 521, 39 S.W_ 850 {1900).

I the buyer has an agreement wnh the seller that the buver will only have 1o pay

a certatn amount {or the property no matter what the buyer bids. then rhis is a rebate
hidding agreement which 1 a form of puffing. Issues related 1o rebate hidding agree-
ments were discussed in connection with Hypothetical 5 earlier. By contrast, if the
huver and the auctioneer agree. without the knowledge cf the seller. that the buver
will only pay a certain amount no matter whai the buyer buds, then the buyer has
engaged i1n conduct snfling competition which allows the seller to rescind the sale
The two cases cited in thus footnote have facts related to this latier pattern.
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HYPOTHETICAL 10: AUCTIONEER SHILL OR
PHANTOM BIDDING

Clarian Voice, the auctioneer, is employed by Mis-
sus Cunningham to sell her yearling filly. Happy Days.
Voice will receive the normal commission of ten percent
of the final sale price.

Clarian Voice employs her niece, Soft Whisper, to
jump into the bidding to push the price of the filly
higher. Soft Whisper gauges the mood of the crowd cor-
rectly, jumps in at the appropriate times to bid with the
end result that the filly. Happy Days, sells for a good
price. Missus Cunningham is delighted with the sales
price and Clarian Voice is delighted with her
commission.

Two weeks later, Dennis Boughi, the purchaser of
Happy Days, learns of the shill bidding by Soft Whisper.
Bought confronts Missus Cunningham with the informa-
tion and demands that redress be made. Missus Cun-
ningham truthfully denies anv prior knowledge that
Clanan Voice had used a shill bidder to puff the price of
the hlly. Missus Cunningham tells Bought that he will
have to sue the auctioneer because she 1s not responsible
for what happened at the sale. Dennis Bought says he
will not do that because with the commissions made
from horse sales, Voice and Whisper have just moved to
Italy to become art auctioneers. Dennis Bought stands
firm that he is entitled to legal remedies against Missus
Cunningham.

Dennis Bought will argue that Missus Cunningham’s
lack of knowledge that Clarian Voice would use a shill bid-
der'® is irrelevant. Even though Missus Cunningham is in-
nocent of direct wrongdoing. Voice was her agent and

98, The term “shill” 15 the term more commonly used to label a decoy bidder
who is speafically employed by and for the auctioneer. The terms “pufler”™ or “by-
bidder™ are terms more commonly used when the decoy bidder is working for the
seller, regardless of whether employed directly by the seller or through the auctioneer
as seller’s agent,

Auctraneer’s also sometimes accepl “phantom bids"—i.e., bids which were 1n
fact never made. but which the aucntoneer pretends were made by actual bidders
somewhere 1n the audience. Fuller discussion of phaniom bids can be found in
DuBofl, supra note 7. at 505 n.47.
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Cunningham should not profit from her agent’s wrongdoing.
By contrast, Missus Cunningham will not only stress her
own innocence from wrongdoing. but she will also empha-
size that Voice engaged in the shill bidding for Voice’s own
purposes—to boost her commission. In light of her inno-
cence from wrongdoing and Voice's motivation for self-en-
richment, Cunningham will insist that the contract is vahd.

Case law clearly favors Dennis Bought. The reasons
are, first, that the auctioneer is the agent of the seller and
therefore the seller has greater ability to control the actions
of the auctioneer.'”® The seller should therefore bear the risk
of auctioneer wrongdoing because the seller selected the auc-
tioneer.2” Courts consider it irrelevant that the acutioneer
engaged in shilling for the auctioneer’s own purposes with-
out regard for the seller’s honesty and reputation.**! Second,

199, The relationship between an aucuoneer and the selter who employs the avc-
tioneer 1s a complex agency relationship. The auctioneer 1s an agent of the seller; as
an agent. the auctioneer is subject 1o the control of the seller via lawful direcuons
from the seller which the aucuoneer must obey. RESTATEMLNT (SeCOND) OF
AGENCY §5 F comment e, 14 comment b (1958). At the same time, the aucuoneer is
not a servant of the seller, Rather, the auctioneer ts an independent contractor who is
not subject (o the contrel of the seller with regard to his physical conduct. /d
8§ comment ¢, 2 comment b, [4N.

200 See. eg. RESTATEMENT (SECOND) OF AGENCY § 261 (1958), Secuen 261
reads as [ollows. A principal who puts a servani or other agent in a position which
cnables the agent. while apparently acting within this authonty, o commit a fraud
upen third persons 15 subject o habilily 10 such persons for the fraud.”

The comments to § 261 explan this rule siating.

The pnncipal is subject to hiability under the rule stated n this Secuon
(§ 261) although he is entirely nnocent, bas received no benefit from the
transactton, and, as stated 1in Section 262, although the agent acied solely for
his own purposes. Liability 1s based upon the fact that the agent’s position
faciltlates the consummation of the fraud. in that from the point of view of
the third person the transaction seems regular on us face and the agent ap-
pears (o be acting in the ordinary course of the business confided to him

fd comment a, al 570.

1. See. eg . RESTATEMLENT (SECOND) OF AGENCY § 262 (1958). Section 261
states: A person who utherwise would be hable (o another for the musrepresentations
of one apparently acting for hum is net relieved from liatitity by the fact thar the
servant or other agent acts entirely for his own purposes. unless the other has notice of
this.” In the comments, the drafiers of § 262 justify the section upon the following
redsons:

Rauenale. A person relying upon the appearance of agency knows that the
apparent agent 1s not authonzed to act except for the benefit of the principal.
Thus 1s something, however. which he normally cannot ascertain and some-
thing, therefore, for which it is ravonal w require the principal. rather than
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1f the courts were to decide for the innocent seller, the tnno-
cent buyer would suffer the detriment of puffed bidding
while the seller would gain the benefit of agent wrongdoing,
In effect, a holding for the seller would allow the seller to
retain the benefits without having to accept responsibility for
how those benefits were obtained. For this reason, courts
consider the protestations of innocence by sellers, who hold
tightly to the proceeds of the sale gained through shilling. to
be hollow.?? Third, the courts have concluded that holding
for the innocent purchaser better protects the integrity of
auctions. The courts thereby promote confidence in auction
sales among potential buyers because these buyers know that
they can seek legal relief if they are misled through fake
competition and fictitious bids.*”"

Section 2-328(4) of the Uniform Commercial Code does
not contain language which directly condemns shill bidding

the other party. 1o bear the nisk. The underlying principle based upon busi-
ness expediency—ihe desire that third persens should be given reasonable
protection in dealing with agents finds expression in many rules . . . .

/4, comment a. ar 572.

202, See penerally RESTATEMENT (SECOND) OF AGENCY §§ 82-%3 (1958). Secuon
82 reads as follows: “Ratification 15 the affirmance by a person of a prior act which
did not bind him but which was done or professedly done on his account, whereby the
act, as to some or all persons 1s given effect as if onginally authorized by him.”

Section 83 provides: “Affirmance is either (a) a manifestation of an election by
one on whose account an unauthonzed act has been done to treal the act as auther-
ized, or {b) conduct by him justifiable only if there were such an election”

Comment ¢ 10 § 83 explains subpart (b} as (ollows:

Conduct which is justifiable only if there 1s ralification constitutes an aflirm-

ance, under the circumstances stated 1n Sections 97-99. Thus. there s a rati-
fication if the purponted pnncipal witk knowledge of the facty receives or
retains property 1o whick he is enuitled only if the earlier transaction is vali-
dated. or brings or maintains an action or defense based upon its validity.

Such conduct is evidence ol his consent but even if he disclaims an intent o

affirm, ratification results. This rule 15 based upon the belief that one should

not be permitted to obtain or retamn the benefits or an act purponed 10 be

done on his account unless he 15 made responsible for the means by which
they have been obtained.
/& comment ¢, at 213,

(/. «d § 98 (Receipt of Benefits as Affirmance) and accompanying comment €.
§ 99 (Retention of Benefits as Afirmance) and accompanying comment a.

203, Cerreta v. Costello, 212 A.D. 687, 209 N.Y.S. 257 (1925). See Yeanie v.
Williams, 49 U.S. (8 How.) 134, 151-53 (1850); Curus v. Aspmwal. 114 Mass. 187,
194 (1873). See generally 2 WILLISTON SaLLs (rev .} supra note 19, § 2958,
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by the auctioneer.** Instead, the language of § 2-328(4) pro-
vides remedies to buyers “if the auctioneer knowingly re-
ceives a bid on the seller’s behalf”?** Based on the
reasoning of the preceding paragraph, shill bidding by an
auctioneer should, for purposes of § 2-328(4), be considered
to be bidding on the seller’s behalf.2"® Section 2-328(4)
would therefore be available to innocent purchasers, like
Dennis Bought, who could utilize either the remedy of re-
scission or the alternate remedy of taking the “goods at the
price of the last good faith bid.”

While the case law and statutory provisions favor the
innocent purchaser over the innocent seller, the innocent
seller is not without recourse against the auctioneer.?”” As a
fiduciary, the auctioneer has certain obligations of obedience
and loyalty to the seller.*®* By engaging in shill bidding for
his own purposes. to the embarrassing detriment of the
seller, the auctioneer has violated these fiduciary obligations.

204, Several stales do have siatutes which specificalty prohibit shitl bidding. £,
La. Rev, 8TA1 ANN, § 15 (West 1973); N.M. 5TaT. ANN. § 67-13-1 (1974). Florida
also has a statute which prohitits shill bidding but it contains a final clause which
says “the provisions of this section shall not apply (o auctions of livesiock and agncul-
tural products.” Fra. Stat. Ann. § 835.021 (West 1976).

205, The language of § 21(4} of the Uniform Sales Act. does more clearly address
the shill lhdding situation. Section 2i{d) states: “Where notice has not been given
that a sale by auction is subject to a nght 10 bid on behalf of the seller. it shall not be
lawtul for the seller 1o ibd himself or to employ or induce any person to bid at such
sale on his behalf, or for the auctioneer 1o employ or induce any person ro bid ar such
sale on behaif of the selfer or knowmngly to take any bid from the seller or any person
employed by hum.” (emphasis added).

206. Professor DuBofl takes the same position 1n his article. DuBofl. supra note
7, at M6-307.

Even 1I § 2-328(4) were not interpreted to prohubit shill bidding by an auctioneer,
shill bidding would still be a common law fraud and § [-103 of the Code states that
common law fraud shall supplement the Code provisions. /4 at 507.

For addinonal discussion of § 1-103 as preserving common law lraud as a source
of causes of actions with regard to seller or buyer bidding practices, read supra note
126.

207. The feuciary relationship between an auctioneer and the seller is clearly de-
fined in two restalement provisions on agency. RESTATEMENT (SECOND) OF AGENCY
§ 13 (1958); RESTATEMENT (SECOND} OF AGENCY § 387 {1958).

Section 13 reads: “An agent is a Aduciary with tespect to matters within the
scope of his agency.” Section 387 makes the same point in different language which
reads: “Unless otherwise agreed, an agent is subject 10 a duty to his pnncipal (o act
solely for the benefit of the principal i all matters connected with his agency ™

208  The duty to obey is set forth in the following provisions of the Restatement:
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Innocent sellers are therefore entitled to sue the auctioneer
for both compensatory and, because shill bidding is inten-
tional. punitive damages.*”

HYPOTHETICAL 11: AUCTIONEER AGREEMENTS
WITH BIDDERS

Arthur Hoos has been emploved by Gomer Pyle to sell
his mare, Sail On Now, at auction. On the day of the
auction, Hoos is standing outside Sail On Now's siall,
when a good friend, Greta Gold. approaches the stall.
Gold informs Hoos that she will be unable to attend the
auction that afternoon, but she does want to bid on Sail
On Now. Gold tells Hoos that she i1s willing to pay $600
for the horse no matter what the other bids are and asks
that her bid of $600 be entered at the appropriate time.
Hoos informs Gold that she will surely be the high bid-
der because Hoos cannot imagine the mare, Sail On
Now, generating other bids close to the $600 level.

That afternoon at the auction, Hoos puts the mare
up for sale. The bidding is much more competitive than
Hoos had thought 1t would be. Four bidders are still in
the bidding when the bidding hits $580. When another
bid of $590 1s entered, Hoos bids $600 for Greta Gold.
Then, because he had assured Gold, his good frzend, that
she would get the horse, Hoos uses a quick hammer to
gavel the horse sold for $600. Several bidders object that
they wanted to bid again, but Hoos says that the hammer
has fallen and that the sale on Sail On Now is over.

Later that afternoon, Gomer Pyle learns of what
happened at the auction. Pyle objects to the sale and
says he will refuse to convey the horse to Greta Gold.
Gold insists that she is the owner of the horse and de-
mands that the auction sale be honored.

RESTATEMENT (SECOND) OF AGENCY §§ 380 (Duty of Good Conducty. 383 (Duly (o
Act only as Authorized), 385 {Duty to Obey) (1958).

The duty of loyalty is spelled out in the following secuons: § 387 (Duty of Loy-
alty-—General principle, § 389 {Acting as Adverse Party without Prnincipal’s Consent,
§ 391 (Acting for Adverse Pany without Principal's Consent, and § 394 (Acning for
One with Conflicting tnterests). ¢f §§ 388, 390. 392, 393, 395, 396.

209. See Hatfield v. Rouse & Sons Nenhwest, |} 1daho &40, 606 P.2d 944
(1980)
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As agent. the auctioneer owes a duty of loyalty to the
seller which entails the commitment to obtain the best price
which is attainable at the auction sale.?'” The auctioneer is
not allowed to dilute that loyalty by serving someone with
conflicting interests.'' Hence, the auctioneer cannot serve
both the buyer and the seller in the same auction.?'’

If these general rules are applied strictly, it could be ar-
gued that the auctioneer, Hoos, could not reach an agree-
ment to enter a bid for Greta Gold under any circumstances.
Hoos would simply have to tell Gold to locate another per-
son to depute as her agent to enter the $600 bid. Sometimes,
however, it might be impossible or inconvement for the per-
son who desires to bid to locate another agent to enter the
bid. In that situation, if the auctioneer ignores the request
by the potential bidder to enter the suggested bid, the auc-
tioneer may well deprive the seller of an additional bidder
who could either keep the bidding momentum moving or
who would enter the high bid. In either situation, the seller
is deprived of a higher price. An argument can thus be
made that allowing the auctioneer in certain circumstances
to enter a bid for an absentee bidder is in the best interests of
his principal (the seller).

Courts have not, 1n fact. applied the general rules so
strictly. The auctioneer is not prevented under any and all
circumstances from entering a bid on behalf of an absentee
bidder. Courts allow the auctioneer to enter a single, dis-
crete bid on behalf of an absentee bidder.*'* Courts do not
allow the auctioneer to be deputed by an absentee bidder to
bid generally because the obligation to enter the bidding
generally puts the auctioneer squarely into the conflict of in-

210. See RESTATEMENT (SFCOND) OF AGENCY § 379 {Duty of Care and Skill)
and comment c, illustiration 3 (1%58); § 424 ¢ Agents to Buy or 10 Sell) and comments a
& b. See also T. Parsons, THE Law oF CONTRACTS 535 (9th ed. 1904).

211, RESTATFMENT (SECOND) OF AGENCY 8§ 391 (Acung for Adverse Party
without Principal’s Consent), 394 (Acting for One with Conflicting Interests) (1958},

212, Brock v. Rice. 68 Va. 812 (1876). See Richard v. Holmes, 59 U.S. (1% How.)
143 (1853), Becker v, Crabb. 223 Ky. 549, 4 §.W'.2d 370 (1928). (7 Scott v. Mann, 16
Tex. 157 (1871). See generally WILLISTON SaLks 2d, supra note 20, § 298, at 689.

213. Richards v. Holmes, 59 U.S. (18 How.) 143 (1855). Accord WiLLISTON
SALES 2, supra note 20, § 298, at 689
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terests situation between the buyer’s desire to buy cheaply
and the seller’s destre to sell high.?'* On the facts of Hypo-
thetical 11. Arthur Hoos could accept the request of Greta
Gold to bid one time at $600 for the mare, Sail On Now. No
conflict of interests exists on these facts between Gold's
stated willingness to pay $600 and Pyle’s unstated desire to
have the additional bid push the price higher.

The conclusion that Greta Gold could depute Arthur
Hoos, the auctioneer, to enter the exact bid of $600 has sev-
eral consequences which should be made clear. Because the
bid was legitimate and in good faith. Greta Gold is an inno-
cent. good faith bidder. Arthur Hoos, as the auctioneer, was
authorized by Gomer Pyle to complete the sale through the
fall of the hammer. Thus, when the hammer fell, a contract
was formed between Gold and Pyle. Greta Gold should not
be deprived of her contract because of the wrongdoing, if
any. of a third party.?'?

At the same time, upholding the contract for Gold has

214, Brock v. Rice, 68 Va. 812 (1876). See Richards v. Holmes, 39 U.S. (18 How.)
143 (1855). Bur see Scout v. Mann, 36 Tex. [57 (1871). The Texas Supreme Court
appears (o approve of the apent for the seller bidding muluple times as agent for the
buyer “1f sold at public outery 1n market overt, or in the manner 1n which sales are
usually made by munisteria! officers.” /o at 164.

Although the case law and the restatement provisions cited in this and immedi-
ately preceding footnotes indicate that the majonity position is that an auctioneer can-
not be the agent for a bidder for purposes of entering multiple bids, the practice of the
aucthioneer bidding muliple times for bidders does exist. For example. an auction
catalog recently had the followmng statement in ;. "MAIL BIDS. Determune the
maximum bid on the vehicle of your choice. Send cashier’s check for that amount to
Antiques, lnc. payable to Antiques, Inc. The auctioneer will bid for you in 3100
increments above the galley bid. If unsuccessful, your check will be returned. [f suc-
cessful, your check will be deposited. If able to purchase the vehicle at less than your
maximum bid, a refund will be made.” Catalog for the lith Annual International
Antique & Classic Car Auction held June 3-5. 1983, in Tulsa, Oklahoma, at p. 18.

This statement in the catalog vividly portrays. in the author’s opinion, the con-
flict of interest crealed by an auctioneer attempting to sell for the greatest amount
while also trying to bid multiple times for a bidder who wanls to purchase as cheaply
as possible. if the aucuoneer actually serves the seller, who is by law the principal of
the auctioneer, by selling for the greatest amount bid, the greatest amount bud is the
maximum amount specified in the cashier's check. No refund should ever be
available.

215 For a fully developed argument that an innocent buyer at auction should be
favored over an innocent seller at auction, read supra the lext and notes discussing
Hypothetical 19.
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adverse consequences for Pyle. Pyle lost the opportunity to
have a possibly higher price determined at the auction. The
wrongdoing is clear; Arthur Hoos violated his duty of loy-
alty to Pyle not when he agreed to enter the bid for Gold.
but when he used the quick hammer to protect Gold from
further competition. By using the quick hammer to prevent
further bidding, Hoos has engaged in conduct stifling com-
petition to the detriment of his principal.?'® For his quick
hammer, Hoos can be held accountable for compensatory
and punitive damages to Gomer Pyle.*"”

HYPOTHETICAL 12: ENFORCEMENT OF SELLER-
PUFFER AGREEMENTS

Silas Marner places his filly, Special Event, in the
prestige spring horse auction. To insure that the filly
brings a good price, Mamer hires Cecilia LeGree to bid
on the filly as a puffer. Marner and LeGree agree that
she is to be compensated for her puffing services by re-
ceiving 10% of the amount above $10,000 which is bid by
bona fide bidders for the filly, Special Event.

On the day of the auction, Cecilia LeGree waiches
the auction sale of Special Event. As the bids approach

216, See Robenson v. yann, 224 Ky. 56, 5§ §.W.2d 271 (1928); Clark v, Stanhope.
109 Ky. 521, 59 S.w_ 856 {1500). Both cases involve situations where the highest price
that could have been obtained for the property sold was not obiained because of Lhe
violation of fiduciary duties owed hy the auctioneer to the seller or the guardian 1o the
ward respectively. f Becker v. Crabb, 223 Ky. 549, 4 §.W.2d 370 (1928). Auction-
eer violated fiduciary duty to seller 1o seli {or the best possible price when auctioneer
held sale just to earn commissions even though the altendance was poor and the re-
sulting bids were ruinously low for the setler.

217. See Haifield v. Rouse & Sons Northwest, |00 Idaho 840, 606 P.2d 944
(1950).

While Hypothetical 10 involved auctioneer shill bidding, a species of puffing. the
quick hammer of Hypothetical 11 is, as the text indicales, more closely akin o other
conduct sufting competition. In either instance, however, the author is of the opinion
that the innocent buyer should be protected in his contract expeciations rather than
the innocent seller whose agent the wrongdoing auctioneer is. See supra note 215.

if the racts of Hypothetical 11 were changed so that Hoos and Gold bad aciually
agrecd o use a quick hammer (o guarantee that Gold would get the horse for 36000,
then this agreement would have been cenduct stifling competiton which is illegal.
Robenson v. vann, 224 Ky. 56. 5 §.W.2d 271 (Ky. Ct. App. 1928). Under these
changed facts, Pyle would then be entitled (o gaip recission of the auction sales
contracl




1983] LIVESTOCK AUCTIONS 209

$10,000, only two bona fide bidders are still bidding. At
this point LeGree enters a bid of $10,200. Bonnie
Needer responds by bidding $10,600: April Spring bids
$11,000; LeGree bids $11,700; Needer bids $12,200. At
this point April Spring indicates to the auctioneer that
the bidding has gone higher than she wants to go and
that she is dropping out of the bidding. LeGree contin-
ues to bid against Needer until Needer bids $14,600.
LeGree does not make an additional bid and the auc-
tioneer lets the hammer fall with a sale at $14,600 to
Bonnie Needer.

Silas Marner congratulates LeGree after the sale of
her efforts and tells her that he will send her a check for
$460 the next day. After a week has passed with no
check coming in the mail, LeGree calls Marner to in-
quire about being paid for her puffing services. Marner
says that he is in a stingy mood and has decided not to
pay her anything. Marner is discourteous to LeGree and
tells her to sue him for the money. LeGree immediately
goes 1o her attorney to discuss bringing a lawsuit for en-
forcement of the contract and to collect her $460.

Courts are unlikely to be sympathetic to Cecilia
LeGree’s lawsuit because her agreement with Silas Marner 1s
an agreement to defraud bona fide bidders.”'® Some sympa-
thy might, however, be generated in the courts for LeGree’s
claim if the courts are seriously upset with the fact that deny-
ing relief to LeGree will result in “‘unjust” enrichment to Si-
las Marner who gets the benefit of her puffing without
having to pay for the service.?"”

Courts have traditionally taken a “hands-off” attitude

218, See generally 6A, CoraIN, supra note 10, §§ 1455 (Bargains for the Purpose
of Defrauding Others), 1469 (Puffing and By-Bidding at Auctions); 14 WiLLisToN 3d,
supra note 17, § 16488 (Effect of “Puffing” of Bids at Auction Sales): 15 WILLISTON
3d, supra note 17, § 1738 (Bargains which tnvolve Wrongs to Third Persons).

219, 6A Corein, supra note 10, § 1463 (Denial of All Remedy is Vanable in Ef-
fect and Often Unjust). The cases that Professor Corbin uses to develop his argument
that the courts should not blindly deny recovery to a party because that party is seek-
ing 10 have a fraudulent contract enforced are primarily cases between debtors and
the transferces to whom the debtors transferred property in fraud upon creditors.
About this factual situation, Professor Corbin writes: “Property has been transferred
in reliance on this return promise: and refusal of all remedy operates (o cause a forfei-
ture often dispropartionate to the degree of the transferor’s (debtor’s) wickedness and
10 the extent of harm domne. tt takes no account of the transferor's (debior’s) depen-
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toward granting relief to any person who comes into the
court asking the court for legal assistance with enforcement
of a fraudulent agreement. The courts do not want to ap-
pear to be condoning fraudulent conduct. Courts therefore
generally deny relief to the party petitioning for the court’s
assistance. In effect, the courts refuse to be drawn into the
dispute between the parties.*™

Although § 2-328(4) does not specifically discuss
whether puffing agreements between the seller and the puffer
are enforceable, courts have ruled that § 2-328(4) does make
it clear that the seller-puffer agreement is fraudulent.??!
Courts have allowed the seller to use the declaration in § 2-
328(4) that seller-puffer agreements are fraudulent to obtain
dismissal of the puffer’s petition.??> Similarly, when sellers
have petitioned the court for enforcement of a seller-puffer
agreement that the puffer would return any property ob-
tained at the auction, courts have allowed the puffer 1o show
that the seller-puffer agreement is fraudulent and not
enforceable.???

dents and it supports the spectacle of the transferee’s unjust enrichment by keeping
property for which he paid nothing and 1n breach of his promise.” 74, § 1463, at 330.

By contrast Professor Williston argues that courts should not become involved in
the enforcement of fraudulent contracts. Professor Williston considers 1t “immate-
rial” that one party gains a benefit due to the refusal of the courts to become involved.
15 WiLL1sToN 3d, supra note 17, § 1787 (Rescission of and Quasi-Contractual Recov-
ery Under Executed Illegal Bargains).

220. The stalements in the text involve so many principles of law as applied 1o so
many different factual situations that a single citation of authority to suppornt those
statements is not really possible. But the statements are supported by the full, exten-
stve coverage given to fraudulenr agreements in both the Corbin and Williston trea-
Lises on contracts. See general/fy 6A CORBIN, supra note 10, Ch. 86 {Bargains Lo
Defraud or Otherwise Injure Third Persons); 15 WiLLisToN 3d. supra note 17, Ch 51
{Agreements Tending to Corruption or Immorality).

221. Wade v. [ngram, 528 F. Supp. 495 (E.D. Ark. 1981]).

222 14 See also Dealey v. East S8an Maieo land Co., 21 Cal. App. 39. 130 P.
1066 (1913). Court construed a stalute which 1s very similar to § 2-328(4) and con-
cluded that the remedy of the statute was not just limited to innocent defrauded good
faith bidders. Court held that the seller could use the statute 1o establish that the
agreement with the auctioneer, that the auctioneer would use puffing and be compen-
sated extra for the puffing, was a fraudulent agreement that the courts would not
enforce.

223, Troughton's Administrator v. Johnston, 3 N.C. {2 Hayw.} 277 (Superior C1.
Halifax 1804).
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Several courts’** and Professor Corbin?*® have been
concerned that the result of these decisions is to allow benefit
to one of the parties to the fraudulent agreement. If the
puffer is denied compensation under the puffing agreement,
the seller gets the benefit of the puffer’s service without hav-
ing to pay for it. On the other hand, if the seller is denied
return of his property under the puffing agreement. the
puffer 1s rewarded for cheating the seller because the puffer
gets to keep the property. It can be argued that even among
“thieves” there should be some honor. Hence, several courts
have suggested that if the party who has been truly de-
frauded. 1.e., the good faith bidder against whom the puffing
was effective, does not complain, then the agreement be-
tween the puffer and seller should be enforceable according
to the terms of the puffing agreement uself.>**

The concern about allowing one party to the fraudulent
agreement to benefit by refusing to enforce the puffing
agreement should be recognized only if § 2-328 1s amended
to add a subsection 5 which specifically addresses the en-
forcement of puffing agreements. This new subsection could
read as follows:

Agreements between a seller and another person to bid

124, See Jenmngs v. Jenmngs, 182 N.C. 26. 108 S.E. 340 (1921). ¢/ Berg v. Plul.
178 Md. {55. 12 A2d 609 (1940); Short v. Sun Newspapers, Inc.. 300 N.W.2d 781
{Minn. 1980). These lauer two cases are [actual situations which are beuer classified
as ather conduct stifing competition rather than puffing, Puffing agreements are the
mmmediate focus of the discussion in the text under Hypothetical 12.

225, 6A CorpIN, supra note 10, § 1463, A fuller discussion of § 1463 15 set torth
supra in nete 249, Cf 6A CORBIN. supra note 10, §§ 1460 (Does Enforcement De-
pend on Which Party Proves the [llegality?), 1462 (Effect of Convevances and Other
Performance Under the Fraudulent Bargain), 1464 (Enforcement of Transferee's
Promise by Preventing Him from Asserting the Illegality as a Defense. 1405 (Enforce-
ment of Restituion When Defendant was in Greater Fault or the lntended Fraud
Not Actually Consummated).

226. The couns which are syvmpathetic to the enforcement of the puffing agree-
ment talk abourt these agreements as being voidable at the option of the good faith
bidder who has been defrauded, rather than the agreement being void @b wmuio. Berg
v Plint, 178 Md. 55, 161, 12 A2d 609, 615 (1940); Jennings v. Jennings, 182 N.C. 26,
27, 108 S.E. 340, 34} (1921). Other courts which are sympathetic to the enforcement
of the puffing agreement use an estoppel theory to say that the party who desires 1o
assert the fact that the agreement 15 fraudulent as a defense is not permitted 1¢ rase
this defense. Short v. Sun Newspapers, [nc.. 300 N.W.2d 781, 789 (Minn. 1980}
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on behalf of the seller are enforceable only under the fol-
lowing conditions:

a) Within 20 days after a petition being filed seek-
ing enforcement of a puffing agreement. the
party seeking enforcement of the agreement
provides proof to the court that the good faith
bidder who was defrauded by the puffing agree-
ment bas been notified of the filing of the
lawsuit;

b) The notice to the good faith bidder shall inform
him that he has 30 days within which to inter-
vene in the lawsuit o seek relief from the fraud
that had been perpetrated against him by the
puffing agreement;

¢} If proof is not properly provided of compliance
with conditions a) and b), the lawsuit shall be
dismissed and relief will be denied to the pary
filing the petition;

d) If proof is properly provided of compliance
with conditions a) and b), and if the defrauded
good faith bidder does not intervene within 30
days. then the lawsuit to enforce the puffing
agreement will be allowed to continue on a con-
clustve presumption that failure to intervene by
the good faith bidder means that he has no ob-
jections to the transaction on the grounds of
fraud. The puffing agreement will then be
treated as a nonfraudulent agreement.

e) If a good faith bidder does intervene, the claims
of the party seeking enforcement of the puffing
agreement shall be dismissed and the lawsuit
shall continue as a suit by the defrauded good
faith bidder against the parties tc the puffing
agreement.

Courts have justified their refusal to provide legal relief
to parties to a fraudulent agreement on the basis that such
refusal serves as a deterrent to others who in the future may
contemplate formation of a fraudulent agreement. By leav-
ing the parties to a fraudulent agreement in the identical po-
sition in which the parties entered the court, these courts
have sent a message to others contemplating such agree-
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ments that they enter these agreements at their own peril.
Courts should not provide any incentive to parties contem-
plating a fraudulent agreement to enter that agreement.**’
On the other hand, if the truly defrauded party is given
proper notice and does not tn fact object to the agreement on
grounds of having been defrauded, then no reason to deter
that particular agreement exists. Under these latter condi-
tions, the refusal to enforce the agreement results only in un-
just enrichment to one party to the puffing agreement.”**
Courts ought not allow a party to benefit from violating an
agreement which 1s no longer deemed fraudulent.

HYPOTHETICAL 13: ENFORCEMENT OF
AGREEMENTS NOT TO BID BETWEEN
MEMBERS OF THE AGREEMENT

Victoria Subvert attends the fall auction sale of 1wo
year old racing stock. Subvert intends to purchase a
gclding, For Sure, which she feels will be an outstanding
racehorse In the upcoming derbies.

At the sale, Subvert encounters George Shi who
also intends to bid on the geiding, For Sure. Subvert
wants to eliminate competition for the gelding so she of-
fers Shi 10% of purses won by For Sure during the three
year old season if Shi will refrain from bidding at the
auction. Shi agrees to the deal and does not bid at the
auction in accordance with his agreement with Subvert,
Subvert purchases the gelding for $1.500.

One year later, at the next fall sale, Shi asks Subvert
when she will be sending him the $3,000 owed him for
not bidding the previous year on For Sure. Shi com-

227, Professor Corbin thunks that deterrence “can rot be shown™ and that there-
fore the deterrence rationale does not support the refusal of 1he couns 10 enforce
fraudulent agreements between the parties to the fraudulen: agreement itsell. 6A
CORBIN, supra note 10. § 1463, a1 550,

218, Berg v. Plitt. 178 Md. 155. 12 A.2d 609 (1%40). Facts of this case were that
the defrauded party had been given notice and had approved the transaction. More-
over, the defrauded party, who was not a party in the lawsuit, pave no indication that
he desired to pursue a fraud claim against the partres o the fraudulent agreement.
The defrauded party in this case was a seller and the fraudulen( agreement was an
agreement not to bid, Case involved a breach of contract action by one pany to the
agreement not to bid agamnst the other party for having botched the agreement.
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ments that he was pleased that For Sure had earned
money In several races to the iotal of 330,000, Subvert
responds that For Sure is her racehorse and that she does
not intend to share the gelding’s race earnings with
anyone.

Three days later. George Shi files a lawsuit against
Victoria Subvert which seeks an accounting and pay-
ment of money owed him under the agreement between
them.

Case law 1s very clear that George Shi will not be given
an accounting or other legal relief. Just as courts refuse to
assist a party seeking to enforce puffing agreements, so they
similarly refuse to provide assistance to any party to an
agreement not to bid.?**

There is an important distinction, however, between
puffing agreements and agreements not to bid. Puffing
agreements are fraudulent to the bidding audience as a
whole because it is not known initially which good faith bid-
ders will be affected. In this sense, puffing agreements can
be considered to be a fraud on the public in a general sense.
By contrast, an agreement not to bid has a clear target, the
seller. In this sense, agreements not to bid perpetrate a pri-
vate fraud.** Courts might feel less inclined to enforce an
agreement involving public fraud, as contrasted to private
fraud, because public fraud seems to undermine the integrity
of auctions to a greater extent. Based partially on this dis-
tinction, the Supreme Court of Minnesota has indicated that
courts might enforce agreements not to bid.**’

229, £g.. Frank v. Blumberg, 78 F. Supp. 671 {E.D. Pa. 1948); Jenmngs v. Jen-
mngs, 182 N.C. 26. 108 S.E. 340 (1921); James v. Fulcrod. 5 Tex. 256 (1851 (all these
cases involved agreements not to tnd ar auctions). See Swan v. Chorpennng, 20 Cal.
182 (1862), Conway v. Garden City Paving and Post Co. 150 1], 89, 60 N.E. 82
{1901); Gibbs v. Smuth. 115 Mass. 592 (1874); King v. Winanis, 71 N.C. 469 (1874).
Daiy v. Hollis, 27 Tex. Civ. App. 570, 66 S.W, 586 (1901) (all these cases involved
agreetnents not to bid in the bidding process to gain a contraet to perform public work
projects).

The discussion in the text under Hypothetical 13 about the enforcement of agree-
ments not to bid is also applicable o agreements to engage in other conduct stifing
competition.

230, If the seller 1s the government so that the agreement not to bid 15 a fraud
upon the taxpayers as a whole, then concerns about traud upon the public again ansc.

231. Shon v. Sun Newspapers, Inc., 300 N.W .2d 781 (Minn. 1980). Case involved
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This distinction between public fraud and private fraud.
however, seems unsound. The agreement not to bid 1s just
as fraudulent regardless of the number of intended victims.
The correct issue for the court is not whether the agreement
should be approved or disapproved based on the magnitude
of the fraud, but whether the fraud should be condoned or
assisted 1In any manner by the court.?*> Moreover, agree-
ments not to bid are a species of agreements in restraint of
trade. Restraints of trade always raise public fraud concerns
because of the anti-trust implications.***

Courts should condone agreements not to bid only
when no deterrence will result from denying assistance to the
party seeking enforcement of the agreement. This will be
this case only in situations in which the truly defrauded
party is given notice of the lawsuit seeking enforcement of
the agreement not to bid and then declines to take action to
gain relief from the fraud.?** If a seller does not seek rescis-
sion when he i1s aware of the fraudulent agreement, a pre-
sumption can be made that no fraud has been perpetrated.
Courts should then enforce the agreement according to its

a sharp bid submiued by Shert, who 1s the plainuff in the lawsuit. A sharp bid de-
(rauds the seller. bul the court was concerned thai the seller (the delendant) had par-
ucipated in the sharp bid and was therefore estopped [rom assening (raud as a
defense. Read suprg notes 196 & 226. Sharp bids also defraud the other good laith
bidders who submit sum-cenain bids because their bids are necessarily 1netective.
/d a0 738, While the Supreme Court of Minnesota allowed the lawsuit between the
sharp hidder and the estopped selier to go forward, Lthe court seemed 1o hint that other
good faith bidders should join the lawsuit and then object to the sharp bidding on the
hasis of fraud. /& at 789

232, Professor Corbin discusses the distinction between fraud on the publiv and
{raud on a private individual and concludes that the distinction is without menit. Pro-
fessor Corbin too argues that the real issue is the legality or illegality of the agreement
and how courts will react to a request to enlorce an illegal agreement. not the magni-
tude of the harm caused by the illegal agreement. 6A CoRBIN, supra note 10, § 1468,
at 570-71.

For a full diseussion of whether counts should provide assistance in the enforce-
ment of [ravdulent agreements. read the text and notes under Hypothelieal 12,

233, Read supra note {74,

234, It should be remembered that with respect 10 agreements nat Lo bid or other
conduct stifling compenition, the courts treat the sale at which these agreements or the
conduct has defrauded the seller as voidable at 1be option of the seller. The seller
may. 1 the seller so desires, enlorce the sale despite the fraudulent agreement or
[raudulent conduct that existed during the sale. 6A CORBIN, yupra note 10. § 1468, a1
571, 14 WiLListon 3d, supra note 17, § 16484, at 307.
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terms so as to avoid unjustly enriching one party. On the
other hand, if the seller has not been made aware that an
agreement not to bid was used, or if he seeks rescission, then
the agreement not to bid should not be enforced. In these
latter two situations. failure to enforce the agreement deters
because others contemplating an agreement not to bid will
know that, if the seller is unaware of the agreement or seeks
rescission, the agreement will be unenforceable. The risk of
being successfully double-crossed will assuredly deter some
from entering into the fraudulent agreement in the first
place.

While the Uniform Commercial Code has no provision
dealing specifically with agreements not to bid at auctions,
the preservation of principles of law and equity in § 1-103
should be sufficient legal authority to reach the results which
have been urged in the preceding paragraph.
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