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•	 Security interests in 
"growing crops" vs. "farm 
products" 

•	 "Jewell" lender liability case 
reversed 

Jewell v. Bank of America overturned 
On May 18, 1988, a California Court of Appeals overturned a trial court's award 
of $22 milhon to a family of apple growers from Sebasto'pol, California. The trial 
court's award, which is dIscussed at 3 Agricultural Law Update 4 (June 1986), wa~ 

against the Bank of America. 
The plaintiff growers had claimed at trial that the fraud and illegal conduct of 

the Bank of America had destroyed their business and ultimately driven them into 
bankruptcy. After a three month trial in Santa Rosa during the summer of 1985, 
the jury returned a verdict in the Jewells' favor, awarding them $37.25 million in 
damages. The trial court reduced the award of the punitive damages and then 
entered a judgment of $22 million. 

A request for a rehearing is being presented to the Court of Appeals. If denied, 
plaintiffs' attorneys have announced that they will appeal to the California Su
preme Court. 

A detailed discussion of the decision by the Court of Appeals will appear in a 
future issue of Agricultural Law Update. D ld B P d - ona . e ersen 

Court rules farmers have unconditional 
right to reacquire farmland 
at appraised fair market value 
A recent Federal District Court decision analyzed the right of first refusal to reac
quire foreclosure fannland under the Agricultural Credit Act of 1987. In the case 
of Leckband v. Naylor, Civ. 3,88-167 !D. Minn. May 17, 19881, the Federal District 
Court for Minnesota held that under 12 USC § 2219a. a fanner has an uncondi
tional right to reacquire foreclosed farmland if the farmer offers to purchase the 
property at its appraised fair market value. 

The plaintiffs, a fanning couple from Worthington, Minnesota, brought an action 
for a declaratory judgment and an injunction, declaring that they had an absolute 
right to purchase their fonner fannland which was foreclosed by the Federal Land 
Bank, at its appraised fair market value, and enjoining the Land Bank from selling 
the land by public auction without first offering it to the plaintiffs. 

A borrower of the Farm Credit System has a right to reacquire farmland ac
quired by foreclosure or voluntary conveyance in lieu thereof. 12 USC § 2219a. 
Under 12 USC § 2219a(b), once an election to sell acquired real estate has occurred. 
the former owner has a right to purchase the land at its appraised fair market 
value. If the fonner owner offers the appraised fair market value for the farmland, 
the Fann Credit System institution is obligated to accept the offer and sell the 
property. 

The defendant, Federal Land Bank, argued the public sale procedure of section 
2219a(d) is excepted from the right of first refusal requirement. It also argued that 
the court should refrain from deciding the issue until the Farm Credit Administra· 
tion completed its rule-making procedures, which, in the defendant's opinion, 
would resolve the issue. 

The court rejected the Land Bank's arguments, stating that the plain language 
of the statute and the legislative history of the Agricultural Credit Act of 1987 
made it abundantly clear that the plaintiffs have an unconditional right to pur
chase their former farmland at its appraised fair market value. The court also 
rejected the defendant's argument that the court should withhold judgment on this 
issue until the Farm Credit Administration completed its rule-making procedure, 
noting ". this court is fully competent to construe Congress' intent from the 
language and the legislative history of a given statute despite the absence of such 
interpretive regulations." 

The court also analyzed the Land Bank's argument that the plaintiffs' action for 
injunctive and declaratory relief should be dismissed because section 2219a con

(Continued on next page) 
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Classification, perfection ofsecurity interests
tains no implied cause of action. The 
court applied the four-factor test of Cort 
v. Ash, 422 U.s. 66, 95 SCt. 2080 (19751 
to find that an implied cause of action 
does exist for violation of the right of 
first refusal. 

Finally, the court addressed the issue 
of whether section 2219a applied to the 
plaintiffs' farmland because the Land 
Bank foreclosed prior to the effective 
date of the statute. The court reviewed 
Minnesota law on this question and de
termined that the defendant acquired 
the farmland at the expiration of the 
twelve month period of redemption, 
which occurred after the effective date 
of the statute. Consequently, the right 
of first refusal contained in the Agricul
tural Credit Act of 1987 did apply. 

- Peter J. Fuchsteiner 

A California appellate decision, Bank of 
Stockton v. Diamond Walnut Growers, 
Case No. COO0l59, Cal. App. 3rd Dist 
March 2, 1988, highlights difficulties in 
the classification and perfection of agricul
tural products and subsequent interpsts in 
products. 

Diamond Walnut Growers (Diamond), 
an agricultural cooperative, made loans to 
a member, the loans being secured by 
"member proceeds now or hereafter 
payable." Diamond filed a financing state
ment pertaining to the loans with the sec
retary of state. 

Subsequently, the member and the Bank 
of Stockton entered into a contract 
whereby the member granted the Bank a 
lien on its 1983 walnut crop and first as
signment of all proceeds from the sale of 
the crop. The Bank filed a financing state
ment in the county where the crop was be
ing grown and with the secretary of state. 

Neither the Bank nor Diamond had ac
tual notice of the other's claim at the time 

perfected security interest in the "mpmbeJ 
proceeds" related back to the filed financ
ing statement covering the crop. 

Under Article 9 priority rules, the first 
to file generally has priority. Since Dia 
mond had filed a financing statement cov- ~ 

ering "member proceeds" prior to any fil
ings by the Bank, it had a superior interest 
in the "member proceeds." 

The court noted that prior to sale of the 
walnut crop by Diamond, the Bank had a 
superior interpst in the crop by virtue of 
its perfected security interest in the crop. 
If the Bank had employed a remedy avail
able under California law, such as laking 
possession and liquidating the crop, it 
could have extinguished the existencp of 
"member proceeds." 

However. the Bank chose to market the 
walnut~ through Diamond. When Dia
mond sold the walnuts, Diamond had a 
superior security interest in the resulting 
"member proceeds." 

The court also considered the written 
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thpir financing statements were filed. 
Aftpr learning of each other's financing 

statements, the Bank and Diamond en
tered into a written agreement providing 
that the member would deliver the 1983 
walnut crop to Diamond, but that each 

agreement between the Bank and Dia
mond. Although the agreement protE:-'cted 
the Bank's security interests in the wal
nuts and their proceeds. it did not modify 
the rules for the priority for the proceeds. 
Therefore, the agreement did not affect the 

Linda Gnm MrConmck 
188 Morn6 Rd 

AALA Edil.i>r 
party reserved all rights and claims with 
respect to the 1983 walnut crop and its 

superiority of Diamond'~ security interest 
in "member proceeds. ,. 

TOnl'Y. AL J5773 proceeds. The agreement also specifically 
stated that the "transfer of physical pos

- Terence J. Centner 
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session of the crop to Diamond [would! not 
change the rights of the parties." 

Pursuant to a cooperative membership 
agreement, the crop was delivered to Dia
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Federal Register in brief	 Damages for
 
The following is a selection of matters 
that have been published in the Federal 
Register in the past few weeks. 

1. INS; !RCA of 1986; adjustment of 
~tatus for certain aliens; notice of avail
ability of working draft of proposed regu
lations for the adjustment of status of a 
temporary resident alien to that of an 
alien lawfully admitted for pemlanent 
residence. 53 Fed. Reg. 18096. 

1. FmHA; certain provisions of the Ag
. , ricultural Credit Act of 19A? and addi

tional amendments of portions of 
Farmer Program regulations; proposed 
rule. 53 Fed. Reg 18392. 

3. F'mHA; account servicing policies; 
final rule; effective date 5/4/88. "Elimi
nate~ the necessity for borrowers to at
tempt voluntar:v debt adjustment prior 
to being considered for deferral." 53 Fed. 
Reg. 15797 

4. FmHA; servicing and collections; 
final rule; effective date 5/4/R8. Estab
lishes Form 1951-56, Loan Deferral, as 
an official FmHA form. 53 Fed. Reg. 
15799. 

5. FmHA; Guaranteed Loan program; 
proposed rule. "Proposal to amend 
FmHA regulations to permit the pay
rnent of estimated loss claims while a 
Jorrower is engaged in a reorganization 

~ bankruptcy at the time the plan is con
firmed by the bankruptcy court. and at 
che completion of the bankruptcy plan." 
.,3 Fed. Reg. 16416. 

6. FmHA; Agricultural Loan Media
tion Program; proposed rule. 53 Fed. 
Reg. 17198. 

7. PSA; antibiotic and sulfa residues 
in slaughter animals; economic responsi
bility for violative residues from packer 
to producer; notice of intent to institute 
proposed rulemaking; comments due 7/ 
25/88. "Provides a 'bill back' mechanism 

:	 designed to shift economic responsibility 
for violative residues from the packer to 
the producer.'· 53 Fed. Reg. 18572. 

8. PSA; amendment to certification of 
central filing system: Idaho. 53 Fed. Reg. 
15722. 

9. PSA; amendment to certification of 
central filing system; Louisiana. 53 Fed. 
Reg. 15722. 

10. FCS; organization; receiverships; 
interim rule; effective date 5/20/85. 53 
Fed. Reg. 18810. 

11. FCS; organization; personnel ad
ministration; general provisions; disclo
sure to shareholders; proposed rule; 
\Tritten comments due 7/6/88. 53 Fed. 
deg.20637. 

12. FCS; credit-related forms of insur
ance; authority to sell to member bor

)wers; proposed rule; comments due 7/ 
0/88. 53 Fed. Reg. 20647. 

13. FCS; merger and reorganization 
proposals; interim rule with request for 
comments; effective date 5/11/88. 53 
Fed. Reg. 16695 

14. FCS; disclosure to shareholders; 
final rule. 53 Fed. Reg. 16696 

15. FCS: organization; conservator
ships and receiverships: proposed rule. 
53 Fed. Reg. 16934. 

16. FCS; organization: examinations 
and investigations; proposed rule. 53 
Fed. Reg. 16936. 

17. FCS; loan policies and operations; 
funding and fiscal affairs, loan policies 
and operations, and funding operations; 
general provisions; proposed rule. 53 
Fed. Reg. 16937. 

18. FCS; funding and fiscal affairs, 
loan policies and operations, and fund
ing operations; general provlsions; pro
posed rule. 53 Fed. Reg. 16948. 

19. FCS: funding and fiscal affairs; 
loan policies and operations, and fund
ing operations; proposed rule. 53 Fed. 
Reg. 16963. 

20. FCS: rules of practice and proce
dure; practice before the Farm Credit 
Administration; proposed rule. 53 Fed. 
Reg. 16966. 

21. FCS; Regulatory Accounting Prac
tlces; proposed rule. 53 Fed. Reg. 16968. 

22. IRS; estate and gift taxes; effective 
date; rules and return requirements; re
lating to the generation-skipping tax; 
corrections to temporary regulations. 53 
Fed. Reg. 18R39. 

23. IRS; income taxes; election of taxa
ble year other than required year by 
partnerships, S corporations, and per
sonal service corporations; temporary 
regulations. 53 Fed. Reg. 19688. 

24. CCC; Targeted Export Assistance 
Program; fiscal year 1989; notice. 58 
Fed. Reg. 19317. 

25. CCC; loan and purchase programs; 
cooperative marketing associations; 
final rule; effective date 5/31/88. 53 Fed. 
Reg. 19882. 

26. Agricultural Marketing Service; 
changes in rules of practice and proce
dure governing proceedings to formulate 
marketing agreements and marketing 
orders and information collection; final 
mle; effective date 5/3/88. 53 Fed. Reg. 
15658. 

27. FCIC; General Crop Insurance 
regulations; interim rule with request 
for comments. Comments due 7/1/88. 
"Clarifies the intent of FC1C with re
spect to not insuring any acreage upon 
which a second crop is harvested within 
the same crop year." 53 Fed. Reg. 16539. 

28. ASCS and CCC; appeal regula
tions; proposed rule. 53 Fed. Reg. 17054. 

- Linda Grim McCormick 

improperly 
graded soybeans 
A Louisiana court has found in the case 
of Moore u. Thornwell Warehouse Associ
ation, 524 So. 2nd 828 (La. Ct. App., Feb. 
3,1988) that a cooperative marketing as
sociation is Hable to farmers for damages 
resulting from using an improper stan
dard in grading soybeans. 

The plaintiff farmers had delivered 
beans to the cooperative, and a sample 
Was taken to determine "field damage," 
which included a damage factor for 
molded or mildewed beans. Higher dam
age factors resulted in reductions in the 
price paid to farmers. The controversy 
centered around the proper standard for 
grading molded or mildewed beans. 

After plaintiff Moore complained 
about the high damage factor applied to 
the beans he had delivered to the coop
erative, the cooperative called in a state 
grader. Both the cooperative and state 
graders proceeded to grade eleven sam
ples of beans, nine of which belonged to 
plaintiff Moore. 

Large discrepancies were found be
tween the cooperative's and the state's 
grades for the eJeven samples. Testi
mony supported the conclusion that the 
discrepancies were based on the use of 
different standards for grading molded 
or mildewed beans . 

The cooperative's graders had consid
ered a bean to be damaged if there was 
any damage from mold or mildew on the 
seed coat. The state's grader considered 
a bean to be damaged only if the seed 
coat was seventy-five to eighty percent 
covered by mold or mildew. 

While there was conflicting evidence 
concerning the applicable standard,' the 
court found that the greater evidence 
showed that the cooperative used an im· 
proper standard for grading plaintiffs' 
beans. Thus, the cooperative was liable 
to plaintiffs for damages. 

An additional issue concerned the es
tablishment of damages with reasonable 
certainty. The cooperative argued that 
damages were purely conjectural or 
speculative and should not be allowed. 

The court disagreed. Plaintiffs' legal 
rights to damages meant that the court 
had reasonable discretion to assess dam
ages based upon all the facts and cir
cumstances. Using a formula based upon 
the damage factor found by the state 
grader for plaintiff Moore's nine sam
ples, the court calculated damages for 
each plaintiff. 

- Terence J. Centner 
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Chapter 12 and debts arising from a farming operation 
by Drew L. Kershen 

To qualify for Chapter 12 bankruptcy, a 
person seeking relief must be either an 
individual (and spouse) or entity (corpo
rate or partnership) family farmer. To 
be a family farmer, the person must 
meet the eligibility criteria set forth in 
11 USC * 101(171, listing three criteria 
for individual family farmers and six 
criteria for entity family farmers. Of 
these criteria, only two are common to 
both: (1) the aggregate debt must not ex
ceed $1,500,000; and (2) not less than 
awl, of the debt must arise out of a farm
ing operation owned or operated by the 
family farmer. I This article focuses on 
the 809l debt criterion. 

With only fouT cases directly address
ing the issue, the debt criterion has not, 
thus far, generated much litigation. By 
contrast, the income criterion applicable 
to individual family farmers, but not en
tity family fanners, (requiring individ
ual family farmers to receive more than 
509( of gross income from an owned or 
operated farming operation) has gener
ated a considerable amount of litigation. 
Moreover, the income criterion litigation 
came first chronologically because it was 
in the Bankruptcy Code, prior to Chap
ter 12, in the protection provided fann
ers from being brought involuntarily 
into bankruptcy.:.! 

In resolVIng Chapter IZ Issues raised 
by the income criteria, the courts have 
considered a number of factors: 

1l whether the income was gener
ated from the person's own farming 
efforts in her own farming operations 
as opposed to unrelated others put
ting forth the farming efforts or the 
farming efforts being put forth for un
related others;:J 

2) whether the income generated 
was subject to the inherent risks of 
farming lweather, insects and dis
ease, market instabilityl as opposed 
to income that is fixed or subject to 
non-fann business risks;4 

3) whether the income was gener
ated in an attempt to protect the fam
ily farm by scaling down or restruc
turing the farming organization as 
opposed to income created when leav
ing farming pennanently or from 
non-fann businesses even if the non
farm income was sought for the pur
pose of saving the family farrn;5 

Professor of Law, University of 
Oklahoma, Professor Kershen served as 
Attorney-ofRecord to a Chapter 12 
debtor on the topic of th is article. 

4) whether the income was gener
ated from activities that are integral 
to the farming operation as opposed 
to income from a collateral business 
even if it is within the broad defini
tion of the farming industry by pro
..riding farm-related services;6 and 

5) whether the income was gener
ated by a small farmer who is meant 
to be protected by Chapter 12 as op
posed to a larger corporation or a tax
shelter investor not meant to be given 
Chapter 12 protection. 7 

When the cases are carefully read, the 
courts do not apply any predefined test 
to determine whether income is received 
from a farming operation. Rather, the 
courts consider many factors specific to 
each factual pattern to evaluate whether 
the income more directly relates to farm
ing operations than to non-farm sources. 
Consequently, the courts resolve issues 
of income criterion by evaluating the to
talitv of the circumstances as distin
guished from a black-letter test. H 

Similarly, the courts discussing the 
debt criterion for Chapter 12 elIgibility 
have also adopted a totallty-of-the- cir
cumstances evaluation of factor:- specific 
to each case in deciding what debts arlSL' 
from a farming operation. 

1n In re Rinker, 75 Bankr. 65 \Bankr. 
S.D. Iowa 1987), the court ruled that a 
debt incurred to settle a lawsuit between 
antagonistic siblings. relating to a con
tract to purchase farmland by the debtor 
from his now deceased mother, was a 
debt arising out of a farming operation. 
The court stressed that the farmland 
was both the "heart of the lawsuit" and 
the ''sina qua non" of the farming opera
tion of the debtor. The court thus per
ceived a "direct link" between the settle
ment debt and the debtor's purpose in 
reaching a settlement to preserve the 
debtor's farming operation. Moreover, 
the court emphasized that if the debtor 
had not reached the settlement, the 
debtor would have had an option under 
the mother's will to purchase the farm
land. Consequently, the court considered 
the settlement debt analogous to a debt 
incurred in purchasing fannland, which 
is incontrovertibly a debt arising from a 
farming operation. 

In the Bame vein, the court in In re 
Roberts, 78 Bankr. 536 (Bankr. C.D. 111. 
1987) held that debts owed for federal 
estate taxes and Illinois inheritance 
taxes were debts arising from a farming 
operation. The court adopted a "prag
matic viewpoint" that the death tax 

debts had to be paid if the debtor wen 
to keep the fannland that was the
"heart" of the debtor's farming opera
tion. Further, the court decreed that 
these death-tax debts were like mort
gage payments or current property 
taxes, both of which are indisputably 
farm-related. Relying on the Rinker deci
sion, the court determined that a direct ';' 
link existed between the death-tax debts 
and the fanning activity, which, there
fore, meant that the death-tax debts 
arose from a farming operation. 

Somewhat in contrast, the court in In 
re Douglass, 77 Bankr. 714 IBankr. W.D. 
Mo. 1987) classified a debt as a dpbt aris
ing from a farming operation even 
though the debt was secured by real es
tate developed with a gasoline station 
that admittedly was a non-farm busi
ness. Over the creditor's objection, the 
court decided that because the disbursed 
funds bad been used b~' the debtor m the 
debtor's huming operation and the debt 
had been incurrt'd for the purpose of per
mitting the debtor to rernam m fanning, 
the debt was a farm-related debt. In the 
mind of the judge. the fact that the deh 
was backed b.\' a deed Dr tru:"l Oil non
farm real estate was not suffiuL'nt to 
override tbe use and purpot\t' r;ll'tllr~. 

To understand RIfIJ.:t'l'. R()bert~. an< 
Douglass. let us apply their totahty-of-
the-circumstances approach to several 
hypothetical fact patterns. 

Hypotheticaf One. A~sume that a 
rancher had always done well in cattle 
and had had sufTicient ranch-generated 
profits in the past that she did not rely 
on commercial financing for operating 
funds. Assume further that she went to 
the race track and, in a gambling hinge. 
squandered ber reserves. She was thUi:i 
forced to seek operatmg capital from a 
commercial farm lender in order to re
main in ranching. The lender provided 
the funds backed by a first mortgage on 
her ranch. Unfortunately, her ranching 
success now plummeted and within two 
years she sought Chapter 12 protection. 
Did the debt to the commercial farm 
lender arise from a farming operation? 

The debt between the rancher and the 
lender looks like an ordinary farm loan 
in every rpspect except that no loan 
would have been needed if the rancher 
had not squandered her reserves by 
gambling. The debt facially appears to 
be a debt arising from a fanning opera 
tion unless the court allows the lender 
to trace the debt to the reason (gam
bling) that led the debtor to request the 
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loan and then rules that the debt was a 
gambling debt that did not arise from a 
fanning operation. 

At this point, it is crucial to recognize 
that the debt to be characterized for 
Chapter 12 purposes is the debt between 
the rancher and the commercial farm 
ll'nder. When attention is focused on the 
relevant debt, the factors that the debt 
wa...; Incurred so that the debtor could re
main in ranching, that the funds were 
used in the ranching operation, and that 
the debt was secured by the ranch land 
that was the major capital asset of the 
farming operation should lead the court 
to decide that the debt is a debt arising 
from a farming operation. Whatever cir
cumstances made the rancher come to 

·~. 

,r the !t:>ndef for assistance should be out· ~	 weighed by the fador."> directl .... linking 
the debt to the ranchn·f.; operation. The 
gamhling debts, paid hy the ranch-gen

I • erated resl:'rn'.':'. are not the relevant 
debts for purposes of Chapter 12... H.vpothelical Two. Assume that a 
farmer	 had done sufliciently well in 

•	 farming that the farmer had invp~ted 

~Urj1111~ rllnd~ 111 it non-farm bll~int':-''';. 

From the beginning, the non-farm busi- ne.':':; lost money. To keep the non-farm 
hmaness going, the farmer used hf'r 
farmland as co]]atpra[ for additional 
l:omrnl'rclal loan~ to the non-farm busi- ness. E\'l'ntuallv, the non-farm hu:;iness 
lost :-;0 much ~()ney' that the non-farm 
loan.-- wprp ahout to be foreclosed l-lgainst 
the farmland To remain in farming, the 
farmer negotiated a debt wilb a com mer
l"lal farm lender who knew the funds 
would be used to Pl-lY the loans on the 
non-farm businf'ss. The farmer used the 
debt funds to terminate the non-farm 
husiness. to retain th(' farmland, and to• 
remain in farming as her ,.:.;ole husiness. 

, < Several yean; later, after economic con
ditions in farming deteriorated, the , farmer sought Chapter 12 protection. 
Did the debt to the commercial farm 

~ 

lender arise from a farming operation? 
Hypothetical Two ditTers from Hy,'

pothetical One in that the debt funds 
r ; were not used directly in the farming op

eration. Rather, the debt funds were 
used to satis(v non-farm loans. But'. again, the relevant debt to be charac·• terized under Chapter 12 is the debt be
tween	 the farmer and the commercial 

\t 

• 

farm lender. With respect to that debt, 
the debtor incurred it so that she could 
retain her farmland and remain in farm
ing as her sole business thereafter. At 
the same time. the commercial farm 

lender knew how the funds would be 
used, knowingly made a farm invest
ment collateralizing the debt with the 
fannland, and expected to he repaid 
solely from funds generated by the re
financed farm operation. 

If the court focuses on the relevant 
debt, the refinancing of the farm created 
a debt analogouf' to a purchase mortgage 
debt, which undeniably arises from a 
farming operation. Moreover, adopting a 
factor from the cases discussing the in
come criterion of Chapter 12,!'J the com
mercial lender knowingly made a farm 
investment while fully expecting that re
payment of the debt would be contingent 
upon the inherent risks of farming. Just 
as the reason (gambling) the rancher in 
Hypothetical One had to seek commer
cial financing was irrelevant, so in Hy
pothetical Two the reason (prior non
farm loan~) the farmer needed to re
finance should be irrelevant to the char
acterization of the relevant debt. From 
the perspective of both the farmer and 
the commercial farm lender. the factors 
directly linking the rplevant debt to the 
farming operation outweigh the lende!"s 
arb'1lment that the deht should be tral:ed 
to its oribrinating reason. 

The author's arguments ahout the 
proper treatment of the relevunt debt;..; 
in H.\'potheticals One and Two are 
strengt.hened hy comparing the deht~ of 
the hypothL'ticals to debts that courts 
have classified as not arising from a 
farming operation. 

In In re Van Foosan. 82 Bankr. 77 
{W.D. Ark. 19R7J, the court ruled that a 
debt previously incurred as part of a di
Vorl'I:' property settlement between the 
Chapter 12 petitioner and his wife was 
not a debt arising from a farming npera
tion. Likewise, the court In dicta in the 
Rlnher case stated that l-l debt incurred 
by a farmer because of a wrongful death 
action stemming from a hunting acci
dent on the f<lrmer's land or from a car 
accident in which the farmer was at 
fault would not be a debt arising from a 
farming operation. The Van Fossan and 
Rinker judges stated that these debts 
would not be farm-related debts even if 
the farmland were used to secure the 
debts. In both cases, the judges indicated 
that the "underlying nature of the debts" 
had to be examined to determine 
whether the debts arose from a farming 
operation. 

Contrast a divorce property-settle
ment debt and wrongful death debt with 
the financing debts incurred in Hypo

theticals One and Two. The farmer en
tered the divorce or wrongful death set
tlement to protect the fannland from im
mediate execution and to protect the 
capital asset of the farming operation. 
From the farmer's perspective, the dehts 
seem similar to the financing debts of 
Hypothdicals One and Two. But from 
the creditor's perspective, the divorce 
and wrongful death debts are completely 
unlike the financing dehts in Hypotheti 
cals One and Two. In the divorce and 
wrongful death situations, the person 
who is the creditor became a creditor by 
happenstance and accepted the farm
land as collateral because it was the only 
available asset from which the farmer 
could eventually make the chance cred
itor whole. The commercial farm lender, 
however, knowingly and purposefully 
entered the debt as a farm investment 
with the expectation of being repaid 
from farm proceed~ whose future avail· 
ability was dppendent upon the inherent 
risks offarming. Finally, the type of debt 
discussed in Vall Fossan and in the 
Rinhl'r' dicta are not the type of debts 
that Chapter 12 was mennt to address 
<lnd restructure. By cornp<lnson. financ
ing debts between a farmer and a com
mercial farm lender (lre precisely' the 
type of deht." that Chapter 1:2 was meant 
to address and re"trul'lure. When the 
underlying nature of the dehts in Van 
F08.WlT/ and the Rinker theta are com
pared to the underlying nature of the 
relevant dehts in Hypothpticals One and 
Two, the author agrees that the tClrmer 
are debts not arising from a fl-lrming op
eration, but concludes that the latter are 
debts arising from a farming operation. 

The author's conclu.-;ion that the debts 
described in Hypotheticals Onf' and Two 
are deht arismg from a farming opera
tion is subject- to two limitations: 1) 
treatment of the debts from the loan's 
inception to the filing of Chapter 12, and 
2) fraud on the farm debtor's part. 

Treatment. Thl:' totality-of-the-cir
cumstances evaluation of the factors 
surrounding the inception of the rel
evant debts in Hypotheticals One and 
Two resulted in those debts being classi
fied as debts arising ou t of fanning oper
ations. Yet. debts properly labeled at 
their inception as farm debts might not 
be so characterized at the time the Chap
ter 12 petition is tiled if the debts have 
not been treated by the parties as farm 
debts during the life of the debt,lU If the 
debtor in Hypotheticals One and Two 
treated the debt as a farm-related debt 
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on tax returns and other public docu
ments and made payments against the 
debt with funds generated solely from 
farming operations, then the debt from 
the debtor's perspective remained a 
farming debt. At the same time. if the 
lender accepted payment~ generated by 
farming and continued to rely upon re
payment solely from proceeds created 
through farming, then the debt from the 
creditor's perspective persisted in being 
a farming debt. However. if the source of 
the repayment funds changed to 3 non
farm business and the treatment of the 
debt on tax returns and other public 
documents 5howed a non-farm charac
terization, then On the dale of filing a 
Chapter 12 petition, the debts properly 
should be characterized as non-farm 
debts even though the debts lire still 
backed by the principal capital asspt of 
the farming operation - the farmland. 

Fraud. If the farm debtor in H.ypothet
icals One and Two engaged in fraud, a 
court should properly refuse to charac
terize the debt as one arising from a 
farming operation. The word "fraud" has 
several connotations, which should be 
differentiated. First, fraud (in a strong 
sense) exists when the farm debtor oh
tained tbe debt from the commercial 
farm lender on the promise to use the 
funds specifically and solely in the farm 
operation and then intentionally used 
the funds in a different manner, such as 
for non-farm investment or for gam
bling. Non-farm business debts and 
g-ambling debts are clearly not debts 
arising from a farming operation, Even 
though the debt was obtained as a farm 
debt, the fraudulent conduct of the 
debtor negated its characterization as a 
debt arising from a farming operation. 11 

Second, fraud (in a weaker sense) 
exists when the farmer entered a farm 
debt in good faith but before the entire 
proceeds could be used in farming, the 
farmer, on her own volition, put the 
funds. wholly or partially to a purpose 
not contemplated at the time of the 
debt's creation. For example, assume 
that the farmer entered a debt with a 
commercial farm lender and received the 
funds. Shortly thereafter, the farmer's 
family was injured in a single car acci
dent, which required payment of sub
stantial medical bills. Even though the 
farmer must pay these bills or run the 
risk of having them become a lien 
against the farmland, the farmer ought 
not be able to count these medical debts 
as farm-related. Furthermore, the 
farmer should not be allowed to pay 
these medical bills with the. funds ob
tained from the commercial farm lender 
and still claim those expended funds as 
debts arising from tl farming operation. 
The commercial farm lender did not 
knowingly consent to the use of its 

funds for medical bills, nor the subor
dination such use entails. Unless the 
lender knowingly agreed to the use of 
those funds for medical bills. so that the 
debtor could continue farming unim
peded, and further agreed to accept the 
risk of being repaid for these medical 
bills from farm-generated proceeds, the 
debt in the amount expended for medical 
bills is not a deht arising from farming 
operations. 

Finally, fraud can mf.'an abuse of the 
bankruptcy process. Fraud in this sense 
is best illustrated by In re S Farms One, 
Inc., 7:3 Bankr. 103 (Bankr. D. Colo. 
1987) where the Chapter 12 debtor ac
quired the farmland and attached debt 
only thirty minute,:; prior to filing the 
petition. The court corredly held that 
debts acquired in this manner were not 
debts ari.sing from a farming operation. 

In the S Farms Ol/C ease, the creditor 
did not consent to the tran;,fer of the 
land and accompanying debt from one 
corporate entity to another. Moreover, 
even if the creditor had consent{'d, the 
creditor would have done so only on thc 
belief that the dehtor would make a ~ood 

faith efTort to earn adequate money from 
farming to repay the debt. If {l debtor 
could use Chapter 12 to shed recently 
acquired debt, the df'btor ""'ould bp in ef
fect taking the money for farming, but 
not giving the creditor a reasonable op
portunity to he repaid from farming. On 
such fact patterns, the courts must take 
a careful look at the g-ood faith of the 
debtor. If the debtor has unfairly taken 
advantage of the creditor, courts should 
rule that the debt, even though the funds 
were used in farming and the farmer 
was desperately trying to continue in 
farming. was not a deht arising from a 
farming operation. 

Absent fraud in circumstances such as 
Hypotheticals One and Two, however, 
courts should rule that the totality-of
the- circumstances evaluation of the fac
tors relating to the inception and treat
ment of the debt leads to the conclusion 
that the debt is a debt arising from a 
farming operation. 

1. The criteria difTerences between an 
individual family farmer and an entity 
family farmer have given rise to one con
stitutional challenge, which was rejected 
by the Bankruptcy Court. In re Lawless, 
74 Bankr, 54 (Bankr. W.D. Mo. 1987). 

2. In re Armstrong, 812 F,2d 1024 nth 
Cir. 19871. 

3. Compare In re Schafroth, 81 Bankr. 
509 (Bankr. S.D. Iowa 19871 with In re 
Tim Wargo & Sons, Inc., 74 Bankr. 469 
(Bankr. E.D, Ark. 19871. 

4. Compare In re Wolfine, 74 Bankr. 
208 (Bankr. E.D. Wise. 19871 (Debtor 
earned income from riding stable, using 
horses bred by debtor and fed with crops 

raised bv debtor. On these facts, the rid
ing stabie income is subject to the inher
ent risks of farming.) with In re Mary 
Freese Farms. Inc.. 73 Bankr. 508 
(Bankr. N.D. Iowa) (Cash rent is not in
come subject to inherent risks of farming 
when debtor does not farm, has no farm 
equipment or live~tock, and has not 
farmed in several years.) In DIll. 1987 
and In re McKillips, 72 Bankr. 565. 

5. Compare It! re Roft, 73 Bankr. 366 
I Bankr. D.N.D. 1987) (Income from par
tial liquidation, temporary rental, and 
debt restructuring is farm income.) and 
In re Shepherd, 75 Bankr. !l01 (Bankr. 
N.D, Ohio 19~71 with In re Prott, 78 
Bankr. 277 (Bankr. D, Mont. 19871 
(Bankruptcy schedule ~howed non-farm 
income greater than farm income. hut 
debtor apparently argued that the non
farm income was used to save the family 
farm. Chapter 12 petition was dis
missed. ) 

o. Compare In re GUinnane, 73 Bankr. 
129 (Bankr. D Mont. 1987) lIncome from 
hauling cattle integrated with debtor's 
ranch business is farm income.) Luith Fed
eral Land Bank ('. McNeal. 77 Bankr. 315 
I S.D. Ga. 1987) (Income from chicken 
house cleaning service is from a farm-ser
vice husmess, nOl a farming operation. I 
and In re McKiltlp.'i, supra note 4. 

7. S'ee, /n rc Burke, HI Bankr. 971 
tHankr, S,D. Iowa 19871. 

8. See especwl!y. Federal Lunrl (~ank 

1'. AfcNeal, supra note 6 and In re Burk('. 
supra note 7. See also, Wilder, Some Oh· 
sermtiorui on the Chapter 12 "FamiJ..... 
Farmer" Concept, 5 Ag. L. Up. #5 at 4 
'Feb. 188RI. 

9. Citations to relevant cases are in 
note 4 supra. 

10. Several bankruptcy courts, when 
characterizing income, have considered 
the treatment of the income on tax re
turns as a relevant factor in determining 
whether the income was received from a 
farming operation. Compare In rc 
Shepherd, 75 Bankr. 501 <Bankr, ND. 
Ohio 1987) 'Schedule F accepted for de
signating ordinary income as "farm" or 
"non-farm.") and In re Nelson, 73 Bankr. 
363 tHankr. D. Kan. 19871 (Income tax 
treatment presumptively provides the 
proper characterization.) with In rc 
Guinnane, 73 Bankr. 129 (Bankr. D. 
Mont. 19871 And In re Rott, 73 Bankr, 
366 <Bankr. D.N.D. 19871 (lncome tax 
treatment was not determinative.) 
Whether or not treatment of income or 
debt on tax returns is determinative of 
the proper characterization, consistency 
in treatment strengthens and inconsis
tency weakens a characterization. 

11. Fraud in this strong sense is 
closely related to the discussion of 
whether the debt, after its inception, 
was treated by both parties as a farming 
debt. 
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KANSAS. Fami(v Farm Rehabilitation 
Act /l!IConstltutional. The Kansas Su
preme Court consolidated the appeals of 
two cases from the lower courts in Fed
eral Land Bank of Wichita /). Bolt, 732 
P.2d 710119871. The Botts and the Nel
sons had both been engaged in farming 
and had sutTered financial difficulties. In 
the late fall of 1985, the appellee, Fed
eral Land Bank of Wichita. filed actions 
to foreclose on agricultural land mort
gages. The district courts then entered 
judgments for the Land Bank for the 
amount of the notes plus interest and 
cosl:-,; and for the foreclosure of the mort
gages. 

Both families then filed motions for 
protection under the Family Farm Re
habilitation Act. Kan. Stat. Ann. § 2
3401 'Supp. 19861. Both lower courts 
ruled that the Act was unconstitutional 
and ordered execution on the judgments. 
Th(' Rotts and Nelsons appealed. 

Thl:' 1986 Kansas legislature passed 
the Family Farm Rehabilitation Act in 
recognition of the increasing rate offarm 
foreclosures. the declining value of land, 
high inte-rest rates, and low commodity 
prices. The stated purpose of the Act is 

o assist in stabilizing the economic con
ditions of this state." Kan. Stat. Ann. § 
2-3401 ISupp. 1986). The Act authorizes 
the stay of enforce-ment of certain judg
ments relating to land and property used 
in farming operations and further pro
vides l1dditional redemption right. 

The Act i.s limited to farmers who are 
engaged in farming operations deriving 
eighty percent of gross income from the 
farm and who are insolvent. Further, it 
applies only to actions on mortgages 
commencing on or after October 1, 1985, 
which have been rendered to final judg
ment without appeal. The Act automati
cally expires on July 1, 1991. 

The primary issue was whether the 
Act impaired the Land Bank's rights as 
mortgagee, in violation of Article 1, Sec
tion 10 of the U.S. Constitution (the con~ 

tract clause I. These rights included: 
1. The- right to retain the mortgage 

lien until the indebtedness secured 
thereby is fully paid; 

2. The right to reahze upon the se
curity by a judicial sale; 

3. The right to determine when 
such sale shall be held; and 

4. The right to control the property 
after the normal redemption period. 
Additional alleged impairments in

cluded the reduction of interest rates 
from that provided in the note and allow
ing the mortgagor to retain possession 
for up to three years without paying real 

estate taxes or accounting for rents or 
profits. 

Because of these impairments, the 
Kansas Supreme Court found that Act 
facially unconstitutional The court went 
further in its review to see if it could re
slore the Act's constitutionality by find
ing a significant and legitimate public 
purpose behind the legislation. The 
court held that such a legitimate public 
purpose existed to justify the legislature 
in exercising its police power. However, 
when the court looked at the impairment 
of contracting parties' rights in light of 
the remedy's reasonableness and appro
priateness to accomplish the desired re
sult. the court found that the Act did not 
satisfy the test and held the Act uncon· 
stitutional in violation of the contract 
clause of the United States Constitution. 
Finally, the court held that the lack of 
"reasonable conditions" was so pervasive 
throughout the Act that it was unable to 
apply the severability clause of the Act. 
Thus the entire Act was held unconstitu
tional. 

- Neil D . Hamilton 

PENNSYLVANIA. Forfeiture of ten
ant:,; crops. Unless expressly reserved to 
the landlord in a lease, the tenant who 
breaches a lease does not forfeit all of 
his or her property on the leased prem
ises. In addition, for an express forfei
ture to be enforceable. it must not lead 
to an unconscionable result. In the case 
of Langley u. Tiberi, 528 A2d 207 IPa. 
Super. 1987), the tenant failed to per
form certain work for the landlord, 
which had a value of $50.00. The value 
of the tenant's com, which the landlord 
..,eized and sold, was more than $5,000. 
Forfeiture was not expressly granted in 
this oral lease situation and the dispar
ity in values would make enforcement 
unconscionable. 

- John C. Becker 

MONTANA Tort actions against PCAs. 
The farmer in Tooke v. Miles City Pro
duction Credit Association, _ P.2d_, 
_ Mont. _, 45 St Rptr. 641 119881, 
applied for a Production Credit Associa
tion loan. As a result of PCA's actions on 
the loan application, the farmer brought 
a civil action in state district court alleg. 
ing that the peA's action amounted to a 
breach of fiduciary duty and constituted 

constructive and actual fraud. The PCA 
moved to dismiss the suit in state dis
trict court, contending that under the 
Federal Tort Claims Act (FTCA l, subject 
matter jurisdiction for torts alleged 
against the PCA rests exclusively in fed
eral court. The state district court dis
missed for lack of subject matter juris
diction. The farmer appealed to the Mon
tana Supreme Court. 

The Montana Supreme Court, noting 
that the Fann Credit enabling legisla
tion provides instrumentality status for 
PCAs. held that PCAs should be treated 
as instrumentalities acting primarily as 
agents of the United States, and tort 
claims against a PCA must be pursued 
under the FTCA 

- Donald D. MacIntyre 

OKLAHOMA. Oklahoma Mortgage 
Foreclosure Moratorium Act. Oklahoma 
Statutes title 62, §§ 492-493 ISupp. 
1987) provided for a one-year morato
rium, beginning in 1986, on foreclosures 
by the Federal Land Bank of Wichita 
against Oklahoma land. Although the 
one-year moratorium expired in May 
1987, the Supreme Court of Oklahoma 
recently decided ten consolidated ap
peals in which the constitutionality of 
the moratorium was at issue. 

In Federal Land Bank of Wichita u. 
Story. 59 Okla. B J. 1212.._ P.2d __ 
119881, the Oklahoma Supreme Court 
ruled that the moratorium legislation 
was an unconstitutional impairment of 
the contracts clauses of the federal and 
state constitutions. The court believed 
that the 1986 legislation was identical 
to 1930's legislation that was declared 
unconstitutional in State ex reI. Roth v . 
Waterfield, 167 Okla. 209, 29 P.2d 24 
119331. Like the 1930's legislation, the 
court held that the moratorium provided 
an absolute prohlbition on foreclosure 
actions without providing individual 
judicial review or adequate protection 
for the Federal Land Bank loans afTected 
by the legislation. Hence, the court ruled 
that stare decisis governed and deter
mined that no significant policy or fac~ 

tual differences existed that should 
cause the court to reach a decision with 
respect to this new moratorium legisla
tion contrary to the Waterfield case. 

- Drew L. Kershen 
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AMERICANAGRICULTURAL 
LAWASSOCIATION NEWS -=========jl 

Job Fair. The American Agncullural Law Association's r'ourth Annual Joh Fair will be held concurrt:'ntly wit.h [he 19RR Annual
 
Meeting October 13 and 14, 1988, at the Westin Crown Center in Kansas Cit)'.
 

Prior to the annual meeting, known positions and information regarding scheduled on-site intt>fviews will be circulated to ABA

approved law school placement offices by the Job Fair Coordinator. Plut>emenl offices will forward r('~umes to interested !irITIS and
 
organizations. Employers can schpdule interviews any time during the conference.
 

To obtain further information or to arrange an inlen-jew, please contact: Gail Peshel, Director, Career Services and Alumni Relations.
 
Valparaiso University, School of Law, Valparaiso, Indiana 46383, 219/465-7814
 

Fifth Annual Student Writing Competition. The AALA is sponsoring its fifth annual Student Writmg CompetiLJon. This year, the
 
AALA will award two cash prizes in the amount of $500 and $150.
 

Papers must be suhmitted by ,June 30, HJ~8. For complete competition rules, contact Prof. John Becker, Department of Agricultural
 
Economics, Penn. State University, University Park, PA 16.'102: 814-865-7656.
 

1989 Oberly Award nominations. Nominations are sought for the 1989 Oberly Award for bibliographic excellence in the agricultural
 
or related sciences. To be eligible, a bibliography must have been published in 1987 or 1988, and at least one author, editor, or compiler
 
must be a U.S. citizen. Bibliographies will be judged on usefulness, scope, accuracy, formal. explanatory features, and indexing methods.
 
The award is administered hy the Science and Technology Section of the Association of College and Re~earch Libraries DiVIsion of the
 
American Library Association. It will be presented at the 1989 annual meeting of the American Library Association in Dallas, Texas.
 
Nominations in the form of a letter, including if possihle a copy of the bibliography, should be sent by January 1, 1989 to Carolyn L.
 
Warmann, Chair, Oberly Award Committee, Reference Department, Carol Newman Library, Virginia Pol:-.1.echnic Institute and State
 
University, Blacksburg. VA 24061.
 

Election reminder. By now all members should have received their ballots lor election of the president and two dIrectors of the 
American Agricultural Law Association. Ballots should be returned to Mason Wiggins, .Jr., Heron, Burchette, Ruckert and Rothwell, 
Suite 700. 1025 Thomas Jefferson St., N.W., Washington, D.C. 20007. The deadline is July 15, 1988. 
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