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Block voting for marketing orders

The Ninth Circuit in the case of Cecelia Packing Corporation et al vs USDA et al, 93
D.AR. 14782(1993) has determined that section 608(c} of the Agricultural Markesting
Agreement Act (AMAA) to be constitutional in the context of challenges based on the
First and Fourteenth Amendments.

In April of 1891, Sunkist Growers, Inc., announced that its board of directors had
unanimously decided to support continuation of marketing order programs for navel
and Valencia ocranges. In June of 1991, Sunkist cast itas block vote in favor of the
continuation of the marketing orders. Because of Sunkist's large voting block,
accounting for eighty percent of the navel orange and eighty-five percent of the
Valencia orange votes, both marketing orders were continued. Challenges to the
continuation of the marketing orders were raised by disagreeing members of the
Sunkist Cocperative and by other producers primarily on the basis that the block
voting provision did not allew lobbying of Sunkist Growers; and that the block vating
provisions of section 608c¢ violated the equal protection clause of the Fourteenth
Amendment.

The AMAA was passed during the Depression primarily because of unstable market
conditions and a Congressional desire to promote hoth interstate and foreign com-
merce in specified agricultural commodities. During that same period, Congress also
enacted the Capper-Volstead Act, 70 U.S.C. section 291, essentially removing anti-
trust proscriptions against cooperatives fomed by agricultural producers. Under the
acts' provisions, the Secretary of Agriculture has the authority to issue marketing
orders that in effect limit the quantity of the agricultural commaodity that can be
shipped into an identified market. The AMAA contains specific procedures for notice,
and an opportunity for a hearing on any proposaed action by the Seceretary. 7U.S.C,
section 608c¢{3). Generally the marketing order becomes effective upon approval by
eighty percent of the orange handlers and/ar producers of two thirda of the oranges.
Should such an order become ineffective and obstruct the policy of the AAMA of
stabilizing market conditions and promoting effective merchandising of the agricui-
tural commeodity, the Secretary may terminate the order.

The First Amendment challenge was as follows: (1) that Sunkist Producers who
disagree with the block vote were efTectively denied a vote; (2) the disagreeing Sunlkist
Producer’s were forced to subsidize the voting position of Sunkist with which they

Continued on page 2

Worker protection standards,
today and tomorrow

Congress recently enacted legislation which delaye implementation of some but not
all of the Worker Protection Standards [WPS] until January 1, 1984, The new lawin
essence, providee the agricultural community with more tims to learn sbout the WPS
and to prepare for implementation.

The following information is a sumemary of the key WPS provisians, especially those
that are required to be implemented in 1994, and thoss that can bs deferred until
January 1, 1995. Most of the WPS requirements appear on the labels of the pesticides
used on agricultural establishments (farms, forests, nurseries, gresnhauses) where
employees work. There are two types of WPS provisions on the 1abel: those that are
fully spelled out, and those that are merely referred to but not thoroughly deacribed
on the label.

During 1994, one must comply with the WPS requirementa that are spelled out un
the label, These include the label requirernents for personal protective equipment
{PPE), the restricted-entry interval (REI), and the requirement for “doubls notifica-
tion,” if this requirement is on the label. Double notification vequires both oral
warning and posting warming signs at entrances to treated areas,

It is not necessary ta comply with the ‘refersnced’ requirements until January 1,

Continued on page 2
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disagreed: and (3} that non-Sunkist pro-
ducers would be denied the ability to
lobby Sunkist Producers to vote against
the continuation of the marketing order.

With respect to the first challenge, the
district court held and the Ninth Circuit
affirmed that there was no denial of a
right to vote because the disagreeing
Sunkist producers could either withdraw
from the cooperative or act within the
Sunkist Cooperative's governing strue-
ture to affect the position of Sunkist. The
disagreeing Sunkist producers’ second
challenge that they were compelled to
subsidize Sunkist positions likewise failed
because any disagreeing producer share-
holderhasarightto withdraw at anytime
for any reason. The “critical distinetion”
was the ability to withdraw and thus,
there was no subsidization of the Sunkist
position,

The third argument by non-Sunkist
producers who disagreed with the mar-
keting order was that they were unable to
effectively labby the Sunkist producers to
vote against continuation of the orders
because of the block voting provisions. 7
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U.S.C. section 608c( 12}, The court of ap-
peals affirmed that section 608¢(12) did
not limit participation in the debate over
the merite of a marketing order. There
was nothing in section 608c«(12) that af.
fected the non-member producers’ rights
to lobby Sunkist Growers prior to the
referendum on the secretary’s proposed
order. While acknowledging that lobby-
1ng a governing body could be more diffi-
cult than lebbying individual producers,
the court of appeals found that there was
no “impingement” upon the right to par-
ticipate in the referenda procesa.

The Fourteenth Amendment challenge
of the disagreeing producers was thatthe
equal protection clause was violated by
permitting a cooperative to block vote its
entire membership. The court of appeals
applied the law in Fourteenth Amend-
ment cases under the implicit equal pro-
tection clause of the Fifth Amendment,
which applies to the federal government.
The contention of the disagreeing produc-
ers was that section 608¢(12) should be
subjected to “strict scrutiny” examinabon
because 1t impinged upon fundamental

voting rights. The Ninth Circuit while
acknow!ledging the fundamental nature
of the right to vote, distinguished the
“right to vote” in situations not includine
“general governmental power." 93 DA !
at 14786 citing Burdick v. Takushi, 112
S5.Ct.205911992), Ballv. James, 451 U S.
35511981). The Ninth Circuit found that
the appropriate testis whether the scheme
of the statute is rationally related to the
legiimate government purpose. 93D.A.R.
at 14786 citing Salyer Land Company ¢.
Tulare Lake Basin and Water Storage
District, 410 U.S. 719 (1973 X watar stor-
age district elections) and Mountain Wa-
ter Company v. Montana Dept. of Public
Serv. Reg., 919 F.2d 583 (1990). Under a
rational relationship test, permitting the
secretary to count a cooperative's block
vote as a vote for all ofits member produc-
era 1s rationally related to Congresa’ en-
couragement of orange producers to join
such cooperatives and promote a vital
interestin anefficient marketing system.
—Thomas P. Guarino, Myers &

Querstreet, Fresna, CA

Workaer protechion standards/continued from paga !

1995, These requirements include pesti-
ctde safety training for agricultural work-
ers and handlers, decontamination sites,
notfication of workers about pesticide
applications {except the “double notifica-
tion” requirement described above), dis-
play of information about pesticide appli-
catiens, emergency assistance, and dis-
play of a safety poster.

The legislation also provides optional
PPE requirements for some irrigation
workers in 1994 and excludes crop advi-
sors from WPS coverage until January 1,
1995,

The following questions and answers
address some of the major WPS provi-
sions and the recent legislative changes:

1. When will product labels change to
include the WPS requirements?

By April 21, 1994, pesticide manufac-
turers must change the labels of their
agricultural use pesticides to include the
WPS requirements. Products with new
labels ars currently movinginto the chan-
nels of trade.

Between now and October 23, 1995,
products with both old and new labels will
be available for sale. After October 23,
1995, pesticide dealers cannot sell or dis-
trbute products without the WPS label.
Whatever label, old or new, is on the
product, one must follow the instruetions
on that label. When products with old and
new labels are combined, follow the more
restrictive worker protection reguire-
ments.

2. What are the WPS requirements on
pesticide labels and when must one com-

ply with each?
The WPS labels have aeverai new fea-
tures.

Personal protection equipment (PPE; fu

pesticide handlers: The new labels star,

dardize the PPE requirementa for pesti-
cide handlers. The PPE is specifiedin the
precautionary statementa portion of the
label.

Compliance: During 1994, employers
must ensure that handlers use this PPE.
Starting January 1, 1995, there are addi-
tional employer duties for providing, clean-
ing, and maintaining tha PPE.

Application requirements: The new labels
also include a statement permitting only
protected handlers to be in the area dur-
ing applcation, and requires that the
product be applied in a manner that wiil
not result in contact to workers or other
persons. This statement usually appears
in the directions for use section of the
label.

Compliance: Employers and pesticide
applicators must comply with thie re-
quirement during each pesticide applica-
tion in 1994 and beyond.

Agricultural use requirements box: The
most obvious new feature of the new la-
bels is a box with the heading “Agricul-
tural Use Requirements.” The bcx in
cludes:

Continued on page 3

2 AGRICULTURAL LAW UPDATE JUNE 1994



Workar protection standards continued from page 2

* The product-specific Restricted-Entry
Interval {REI.

Z“ompliance: Required bothin 1994 and
peyond.

*Early-entry personal protactive equip-
ment (PPE) — the PPE that must be used
by workers who must enter a treated area
during the REI and contact anything that
has been treated with the pesticide.

Compliance: In 1994, employers must
provide the PPE to eariy-entry workersin
clean and operating condition. Also, in
1994, employeracan provide optional PPE
ta early-entry irrigation workers. Start-
ing January 1, 1995 there are additional
employer duties for providing, cleaning,
and maintaining the PPE.

* The WPS reference statement — a gen-
eral statement referring to the WPS and
requiring employers to provide their pes-
ticide handlers and agricuitural workers
with all WPS protections. These protec-
tions include:

- Pesticide safety training for agricul-
tura) workers and pesticide handlers.
- Provigion of decontamination sites for
workers and handlers.
- Notification of workers about pesti-
<ide applications.

Jisplay ofinformation about pesticide
applications.
- Emergency assistance,
- Display of a safety poster.

Compliance: Delayed until Jaruary 1,
1995,

*"Double Notification” requirement — a
requirement included only on the labels
of the most toxic pesticides. For these
products, employers must notify their
agricultural workera about applications
by giving them an oral warning and by
posting entrances to treated areas.

Compliance: Required in 1984 and be-
yond.

3. What are the restricted-entry interval
(RED) requirements?

Under the WPS, each agricultural pes-
ticide label will specify a restricted- entry
interval, usually ranging from 12 te 72
hours. Some labels may specify a longer
REIL The REI begins immediately after
pesticide application. You must keep
workers out of a treated area during the
REI, except in the following situations:

.+- condact early entry: After any appli-
cable inhalation exposure level or venti-

lation criteria has heen met, workers may
be permitted to enter a treated area dur-
ing an REI (early entry) if they will not
touch or be touched by any pesticide resi-
dues on plants, in soil, in water, or in the
air. If there is no contact, there are no
PPE requiremsnts and no time limita-
tions.

Compliance: The exceptions to early-
entry limitations for no contact early en-
try applies in 1994 and beyond.

Non-hand labor early entry: One may
aillow workers to enter treated areas be-
fore the REI is over to perform non-hand
labor jobs that will involve contact with
pesticide residues. These tasks include
operating, moving, or repairingirrigation
or watering equipment but does not in-
clude such tasks as harvesting, weeding,
pruning, cultivating, etc., which are con-
sidered hand labor tasks.

One must make sure that non-hand
labor early-entry workers do all of the
following:

1) Wear the early-entry PPE specified
on the label. Note: In 1994, it is required
to provide the early-entry PPE to the
worker, and it must be in ¢lean and oper-
ahngconditdon. Starting January 1, 1995,
there are additional employer duties for
providing, cleaning, and maintaining the
PPE.

12) Wait at Jeast four hours after the
pesticide application is completed before
entering the area.

{3) Wait at least until any inhalation
exposure ievel listed on the label hasbeen
reached.

Compliance: During 1994, there are no
time limitatiens to non-hand labor early
entry. Starting January i, 1995, early-
entry work under this exceptionislimited
to short-term tasks and usually not al-
lowed to exceed ane hour per worker each
day.

4. What are the double notification re-
quirements?

Labels for some pesticides — the most
toxic ones — require notifying workers
both orally and with signs posted at en-
trances to the treated area. For these
products, the Agricultural Use Require-
ments box on the label includes this
statment: “Notify workers of the applica-
tion by warning them orally and by post-
Ing warming signs at entrances to treated
areas.”

Compliance: This “double notification”

must be provided to workers in 1994.
During 1994, it is permissible to use any
warning sign that clearly tells workers to
keep out and the oral warning must tell
workers the location/description of the
treated area, when entry is restricted,
and not to enter the treated area untl
after the REL Starting January 1, 1994,
one muat use the WPS field warning sign
and follow specific WPS requirements for
the timing and content of the oral notifi-
cation. One may begin using these proce-
dures in 1994.

5. Are crop advisord covered by the WPS?

Crop advisors are not covered by the
WPSuntilJanuary 1, 1995. The agency is
currently reviewing the requirements for
crop advisors, and may al]low some flex-
ibility after January 1, 1995,

6. If peaticide handlers and agricultural
workers already have received WPS basic
safety training, with the delayin the WPS
training requirement until January 1,
1995, must these employees be trained
again?

Ifthe employeea were properly trained,
the WPS safety training already provided
in valid. The WPS requires that they be
retrained every five years, counting from
the end of the manth in which the initial
training was completad

—Winand K. Hoch, Penn State

Conference
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The 1995 Farm Bill: time for a change?

By Christopher R. Kelley

“It reminds me of an old neighbor who
farmed with mules,” saysasouthern Corn
Belt farmer. “He had to raise hay for the
mules, and then because he grew hay, he
needed the mules. We're in the same
vicious circle today. We farm for the gov-
ernment so the gevernment will pay us to
farm.” John Russnogle, $30,000 limit
backs off the big boys, Farm J., May 1987,
at 24, 26.

Since the 1930s, the federal govern-
ment has participatedin the farm economy
by supporting commodity prices and farm
income. The Agricultural Adjustment Act
of 1938, the cornerstone of federal com-
modity policy, offered a variety of justifi-
cations for federal intervention in the
farm economy, including the need to con-
serve natural resources; to develop do-
mestic and export markets; to ensure an
“orderly, adequate, and balanced flow” of
commodities through these markets; to
provide farm income “parity;” and to as-
s1st consumersin obtaining an “adequate
and steady supply of . . . commodities at
fair prices.” 7 U.S5.C. § 1282 (1988). Thus,
at its inception, federal farm policy im-
plicitly promised something for everyone.
Congress assured conservationists, com-
modity traders, farmers, and consumers
alike they would ail be beneficiaries of a
policy primarily designed to stabilize and
suppart farm income,

Inthe 19309, the policy was compelling.
“Because farming was such a significant
portion of the economy at the time —
accounting for about eight percent of the
gross national product and employing al-
most twenty percent of the total civilian
labor force — restoring prosperity to agri-
culture was seen as a first and important
step toward revitalizing the national
econamy.” Kristen Allen & Barbara J.
Elliott, The Current Debate and Economic
Rationale for U.S. Agricultural Policy in
U.S. Agriculture in a Global Setting: An
Agenda for the Future 5, 17-18 (M. Ann
Tutwiler, ed., 1988). Nevertheless,
“policymakers emphasized that the mea-
sures taken were not implemented to es-
tablish the foundational superstructure
for a permanent palicy of income support
for agriculture.” Gordon C. Rausser &
David Nielson, Looking Ahead: Agricul.

Christopher R. Kelley, Lindquist &
Vennum, Minneapolis, MN

tural Policy in the 1990s, 23 U.C. Davis L.
Rev. 415, 419 (1990).

Six decades have passed since the en-
actment of the Agricultural Adjustment
Act of 1938, and it is probably safe to say
that conservationists, commodity trad-
ers, farmers, and conaumers are not alto-
gether satisfied with the federal farm
policy that has evaolved from that Act.
Perhaps a certain amount of the dissatis-
faction can be explained asritualistic and
asaninevitable byproduct of a pelicy with
mixed aspirations:

Farm groups, from the radical Ameri-

can Agriculture Movement to the rock-

ribbedconservative American Farm Bu-
reau Federation, candemn federal agri-
cultural programs as a matter of ritual,
and nearly every congressional hear-

'ng on agriculture commences with a

rendition of how horribly the govern-

ment treats the farmer. Thus '3 partly

because agricultural programs are a

philesophical jumbie. Containing ele-

ments of free-market risk and federal
bailouts, capitalist entrepreneurship
and socialist central planning, they do
not reinforce anyone’s world view.
Gregg Easterbreook, Making Sense of Ag-
riculture, Atlantic, July, 1988, at 63, 65.

Conservationists question whether fed-
eral price and income support has done
more harm than good to the environment
by promotinginput-intensive, specialized
production practices and by discouraging
the adoption of alternative crops and crap-
ping practices. The ecological shortcom-
ingsofthe farm programs have been sum-
mearized as follows:

The farm programs support crops that

tend to require high agrichemical in-

puts and are associated with high rates
of soil erasion. Other less-erosive and
less-agrichemical-dependent crops re-
coive little government support. The
programs reward farmers for specializ-

Ing in program crops year after year,

resulting in further soil depletion and

pest problems, which in turn lead to a

greater need for agrichemiecal inputs.

The programs tend to discourage farm-

ers from planting other crops and from

using more diversified crop rotations.
U.5. Gen. Accaunting Office, Altarnative
Agriculture: Federal Incentives and Farm-
ers’ Opticns 3 (Pub. No. PEMD-50-12,
Feb. 1990).

Commodity traderschallenge tha trade
distortingeffects of government supported
prices and the production lost through
acreage reduction programs. Forexample,
the National Grain and Feed Association,

an assoclation of grain handlers, ship-
pers, and merchants, asserts that the
removal of land from production through
the acreage reduction program {ARP}and
the conservation reserve program (CRP)
has “led to & cumulative total of grain
praduction foregane by tha United States
of more than 350 million tons,” a produc-
tion loss equal to “lost employment of
120,000 jobs and lost economic activity of
$42 billion.” Nat1 Grain & Feed Ass'n,
U.S. Agriculture 2020: An Economic
Growth Plan for U.S. Agriculture, July
1992, at 4.

Farmers criticize the increasing com-
plexity of the program rules and the pro-
grama’ failure to improve prices. Indeed,
the federal farm programs aometimes
work at crosa-purposesininfluencing com-
modity prices. For example, {slet asides
are designed to control supplies and in-
crease market prices, but price supports
induce farmerstoincrease supply, andby
sodoing, todepressmarketprices.” Robbin
A. Shoemaker, A Model of Participation
in US. Farm Programs 14 :U.S. Dep't
Agric., Econ. Res. Serv., Tech. Bull. No.
1519, Aug. 1593).

Finally, consumers question the cost to
the federal treasury of income transfer
to farmers. Income transfers to farmers
ranged from $4.6 billion to $16.7 billion
from 1984 through 1989. US. Gen. Ac-
counting Office, Financial Audit: Com-
modity Credit Corporation’s Financial
Statementa for 1989 and 1988 9 (Pub. No.
AFMD-9105, July 1991). Total program
expenditures, including price support
loans and other costa, were higher, ex-
ceeding $26 billion in 1986 and $22 billion
in 1987, U.S, Gen. Accounting Office, Farm
Programs: Price and Insome Support Pro-
grams for Fiscal Yeurs: 1887-89 7 (Pub.
No. RCED-88-144FS, Apr. 1989).

Income transfers to farmers also pro-
voke dJsputn over farmers’ wealth. One
view is as followsr:  --<i

Per capita income of Taxmers has ex-

ceeded per capita incomae of nonfarmers

every yearsince 1988 Historieally, farm
income wes below nenfarm income per
capita except for the unusual years of

1973 and 1974. In the future, per capita

incomes of farmers, from all sources,

will be abave thak ors.

Farm wealth i imprtsaive. Net worth

averaged $407,188 per farm in 1991

compared with median wealth of

$78,807 for U.S. households headed by
college graduates. Net worth of com-
mercial farms with sales of $100,000 =«
$250,000 averaged$781,000in the same
year.

Luther Twesten & Lynn Forster, Look-
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ing forward to cheuces for the 21st century,
Choices, Fourth Quarter 1993, at 26, 2B;
see aiso Bruce Gardner, Demythologizing
farm income, CHOICES, First Quarter 1993,
at 22, 23 (asserting that “the average
farm household 18 estimated to have 26
percent higher income than the nonfarm
household in 19917}, Others believe that
the “average income for the two groups
are roughiy squal, not that farmers' in-
come is more than 20 percent greater,”
because the higher income attrbuted to
farmersincluded receipts of vertical inte-
grators and other “nontraditional” farm-
ers. Mary Ahearn, Letters: An exchange
about “Demythologizing farm income,”
Choices, Fourth Quarter 1993, at 40; see
also U.S.Gen. Accounting Office, Net Farm
Income: Primary Explanations for the Dif-
ference Between [RS and USDA Figures
'Pub. No. RCED-93.113, June 1393) lex-
plaining why the [RS showed net farm
income in 1989 at $4.2 billion, while the
USDA reported it at $49.9 billion}.

(f course, crificism of the federal farm
programs is not new. The federal tarm
programs have withstood years of cnti-
ctsm. Yenerated ornot, the programs have
endured:

“uring more than half a century, the

.mmodity programs have been built
into fand values, mortgaged indebted-
ness, living leveals, community services,
and expectatiens. Their abrupt termi-
nation would be exceedingly harsh te
many individuals and communities.

Even some who regret that the pro-

grams have cantinued are reluctant to

terminate them. Some say we have
passed the point of no return. Perhaps
the main reason for continuing them is
the undoubtad pain of their discontinu-
ance. We are hooked on them; they are

a form of addiction.

Don Paarlberg, Sources and Uses of
Agriculture’s Political Power, 37 Drake L.
Rev. 175, 180 ({1987.88); see also C. Ford
Runge, Economic Implications of Wider
Compensation for “Takings” or, What If
Agricultural Policies Ruled the World?,
17 Vt. L. Rev. 723, 737-38 (1993} (“The
overall effect of these subsidies is to cre-
ate a system of entitlementsin whichitis
expected, even demanded, that govern-
ment continue to regulate the agricul-
tural sector... Given the rent seeking
behavior of the powerful commodity
groupsg, the only check on such spending
in recent years has been general budget
deficits.”). Yet, perhaps more so now than

the prospects for the current pro-
grums’ long-term continuation are uncer-
tain. The reasons for that uncertainty are
numerous, and they arise from forces

operating both within and without the
agricultural sectar.

Stated broadly, the external forces
working againat the programs’ long-term
continuationinclude the nation'sincreas-
ingurbanization and the attendant loss of
political support for commodity programs.
Whatever ability agriculture previously
had te control its own policy destiny is not
there today, and federal farm
policymaking 1s no longer the exclusive
province of the agriculture sector and the
congressional agreulture committees.

Federal budgetary constraints and de-
mands to use available funds to meet
needs other than supporting farm income
will continue to lead to a reduction in
income transfers to farmers. Forexample.
the freezing of program crop ylelds in the
1995 farm bill and the “triple-base op-
tinn” 1n the Omnibus Budget Reconalia-
tion Act of 1990, reflect the farm pro-
grams’ ;ncreasing vulnerability to com-
peting demands for federal funds. The
trend to reduce farm program costs is
Lkely to continue even though, based on
estimated fiscal 1993 farm program cut-
fays of $17 billion, “completely eliminat-
ing CCC putlays would at best reduce the
orojected 1993 deficit by 5 percent assum-
ing noincrease in other federal outlays ar
decrease in federal receipts as a conse-
quenceofthe programelimination.” James
D. Schaub & Daniel A. Sumner. The defi-
cit and agriculture, Choices, First Quar-
ter 1993, at 10, 11, 32

Even in the competiticn for funds for
rural America, farmers wall nat necessar-
ily prevail. The linkage between farmer
prosperity and the economie well-being of
rural America is increasingly being ques-
tioned. “Agriculture is no longer the ma-
jor source of employmentinrural America,
and (t is no longer the major source of
income for the majority of farmers.” Karl
N. Stauber, The Diversity of Rural
America, AGRIC. OUTLOOK, Jan.-Feb. 1994,
at 23. Preliminary estimates of farm op-
erator income in 1992 show an average
income of $40,068, with almost ninety
percent coming from oif-farm sources.
Even“commercial” farms with gross farm
sales of at least $50,000 depend heavily
on off-farm income:

The 54 percent of farm operator house-

hoids in the group of viable commercial

farmas are viable because of their suc-
zess in off-farm occupations. These
househoidslostanaverage of $317 farm-
ing in 1992, but their off-farm income
brought average household income to
over $50,000.

Janet Perry & Bob Hoppe, Off-Farm [n-

come Plays Pivotal Role, Agric. Outlook,

Nov. 1993, at 3, 4. As the relative eco-
nomic significance of agrcultural pro-
ductien continues to decline eveninrural
counties, atrategies to promote rural de-
velopmentare less likely to continue to be
premised on transferring income to farm-
ers. [n other words, the following may
become the prevailing view:
The myth of rural dependence on farm-
ing is not only inconsistent with the
sociceconomic realities of mast rural
areas; it also serves as an obstacle to
the emergence of nonfarm rural devel-
opment programs. Continuing the myth
affords legitimacy to commodity pro-
grams that have little impact on most
rural people. [t also hides or playa down
the exasting transformation of the rurai
economy and society. The trailer park
and the manufacturing plant are more
charactensticof rural pecple’slivesand
livelihood than are family farms. To the
extent that a large population of farm
farlies rely on off-farm .rcome. we are
now missing the best oppertunity for
helping that plurality by !acilitating
the development of more viable non-
farm rural economies. What we urge 1s
a simple understanding: farm pelicy
should be taken for what it is, namelyv.
industrial policy with some eccnomic
benefits for farmers and their indus-
tral partners.
William P. Browne, Jerry R. Skees, Lou1s
E.Swanson, Paul B. Thompson & Laurian
J. Unnevehr, Sacred Cows and Hot Pota.
toea: Agrarian Myths in Agricultural
Policy 35 (1992).

Public support for new environmental
initatives will add to the programs’ vul-
nerability. Traditional farm programs are
no longer universally viewed as the most
degirable means of achisving environmen-
tal goals. Many believe that instead of
conditioning eligibility fer farm program
payments on complianee with rules de-
gigned to promots soil and wetland con-
servation, such rsquiremants should be
made freestanding and applicable to all
farmera.

The trend toward a “global market-
place” and the related intermational trade
arrangements, such asthe General Agree-
ment on Tariffs and Teade (GATT), w1
add to the presasure to reduee or restruc-
ture the federal governments financial
support of agricyltural interests. Signifi-
cantly, the demands to reduce the com-
modity programs’ negative effects on the
nation’s competitiveness in international
markets have come largely from groups
within the agriculturat sector, particu-

Conlirued on page ©
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larly those who handle and market pro-
gram commodities. These pressures and
demanda have already reduced the role of
farm programs in production decisions
for corn, wheat, rice, and upland cotton as
farm programs have become more mar-
ket-oriented through reductions in “pay-
ment acres,” or base acreage eiigible for
program payments.

Emerging technologies, eapecially de-
velopments in biotechnology, also may
reduce the economic significance of exist-
ing farm programas. Biotechnologyislikaly
to lead to more exclusive reliance on pri-
vate contractual arrangements for the
production and sale of crops now sup-
ported by the federal commodity programs
and sold on public marketa. Over time,
biatechnology and the structural changes
it praduces by contributing to vertical
integration in agriculture may be among
the primary forces leading to the demise
of traditional commodity programs. The
integration of production agriculture into
the processing and marketing phases of
food and fiber production is expanding
the “industrialization” of agriculture, and
this expansion

will have a significant long-term effect

on farm policy. The farmers’ safety net,

or risk sharing, will come to depend as
much on their link to an industrialized
syatem as on federal farm programs.

The ratianalization for a public system

to protect the independent commodity

producer—the family farmer—will be-

gin to erode, Such a turn of events will

require significant rethinking of our

farm policy agenda and a further ratio-

nalization for ita continuance.
Thomas N. Urban, Agricultural Industri-
alization: It’s [nevitable, Choices, Fourth
Quarter 1991, at 4, 6.

Finally, farmer dissatisfaction and frus-
tration with the federal farm programs
may erode participation and support. Al-
though participation rates remain rela-
tively high, farmer dissatisfaction with
the costsin time and money incurred as a
result of program participation has in-
creased as the program rules have be-
come more complex. While much atten-
tion has been paid to achieving social,
aconomic, and environmental goals
through federal commodity programs.
very little etfort has been made to reduce
or simplify program rules. To the con-
trary, the trend has been to increase tha
transaction and opportunity costs of fed-
eral] farm program participation, a trend
largely brought about by the efforts of
those who desire tolimit program eligibil-
ity through “means testing” and payment
limits.

An emerging question is whether the
1995 farm bill will produce significant
changes 1n federal farm policy. Assuming
thatany significant changes willbe imple-
mented in phases, the real guestion is

whether the 1995 {arm bill wiil alter the
operational principles and direction of
federal farm policy. Those who think not,
atress the Administration’s and the Con-
gress' preoccupation with other issues.
They also emphasize the considerable
strength inertia and the status qua pos-
sess in the political process.

Even a “stay the course” approach will
likaly produce some changes, albeit not
fundamental ones. For example, as a
measure to reduce budget exposure, the
base acreage eligible for program pay-
ments may be reduced by as much as ten
percent. Such a reduction 1n payment
acres would be accamplished by increas-
ing the current “normal flex acres” from
fifteen to twenty percent. Under the cur-
rent“paymentacres” and associated plant-
ing flexibility provisions, the maximum
acreage allowable for payment is eighty-
five percent of the crop acreage base es-
tablished for the crop, minus acreage “set
aside” under the acreage reduction pro-
gram. The net effect of the resulting “non-
payment acres”is afifteen percent reduc-
tionin potential deficiency payments. See
generally 1J.S. Congress, Congressional
Budget Office, Farm Program Flexibility:
An Analysis of the Trple Base Option
11989). While reducing paymentacrescan
result in budget savings, the amount of
those savings is inherently unpredictable
from year-to-year because deficiency pay-
ments are tied to market prices, Also, the
programs’ attractiveness to farmers is re-
duced aspayment acres arereduced. Thus,
reductions in payment acres tend to work
against the pregrams’ supply control and
conservation purpeses without adding pre-
dictability to the budget process.

In recognition of the problems associ-
ated with the current farm program
mechanisms, various proposals for sig-
ruficantly re-directing federal farm policy
are circulating. Some of the proposals
have circulated before, such as the “de-
coupling” of payments from production.
In the past, proposals to separate pay-
ments from production have beendesigned
to reduce or eliminate the trade-distort-
ing effects of farm income and price sup-
port. See Agricultural Policy Woarking
Group, Agricultural Policy for the 1990’s
i 1989) {The membership of the Agricul-
tural Policy Working Group includes
Cargill, Ine.; Louis Dreyfus Corporation;
Monsanto Company; and other commod-
1ty iraders, input suppliers, and trans-
portation companies).

Also, while usually not called “de-eou-
pling,” proposals to “target” program pay-
ments or to “means test” potential recipi-
ents remain alive. In etfect. these propos-
als would replace or reduce the programs’
link to production by limitingeligibility to
farmers who met specified individual or
farm income cnteria. For example, the
Clintoen Admirustration has proposed de-
nying program payments to persons with

off-farmincome of $100,000 or more, Mary
Ahearn & Janet Perry, Change Proposed
for Farm Payment Limts, Agrie. Outlook,
Apr. 1993, at 25. In part, such proposals
are areaction to the distributional effec
of the current programs which tend .
favor larger producers who receive the
payments and landowners whose wealth
reflects the capitalized value of program
payments,

Newer *de-coupling” proposals, how-
ever, have urged that payments ba tied to
compliance withenvironmentally respan-
sible farming practices in lieu of being
linked to production. Intheir call for “green
payments,” such proposals argue for a
new premise for transferring income to
farmers. That premise, envircnmental
protection, would likely result in a new
set of winners and losers among farm
program participants, particularly if the
protection of coastal waters became a
predominant goal or if other goals were
weighted in favor of farm proximity to
population centers. Among other things,
such goals would likely shift payments
from the Midwest to both coasts.

Also receiving recent attention is the
“revenue guarantee approach.,” Emanat-
ing cut of farm group discussionsin [owa,

(t}his option would generaily involve

guaranteeingafarmer’sreturn peracre

foragiven cropataprespecifiedlevel....

Most revenue guarantee designs in-

volve a Tevenue target,’ which maybe a

fixed revenue that does not necessan

change from year to year, or a moving
average of past revenues. Under most
designs, farmers would be guaranteed
that revenue per acre would not fall
below some fraction of that revsnus
target.
Joy Harwood, Dick Heifner, Keith Cable,
Robert Dismukes & Sam Evanas, Stream.
lining Farm Policy: The Revenue Guaran-
tee Approach, Agric. Outlook, Apr. 1994,
at 24. Generally recognized as offering
the promise of lowered transaction coats,
“arevenue guarantee program would not
necessarily reduce Federal outlays for
farm programs, nor would it necessanly
increasa farm incomes on average, and it
could change the distribution of govern-
ment payments. Oversll, the effect cn
government outlays would dependlargely
on the level of the target compared witn
actual farm revenues.” Id. at 29.

Whether either “green payments” or
“revenue guarantses® will define federal
farm policy in the coming decades re-
mains to be sesn. Nevertheless, what can
be seen in the twa proposals is that the
only common elemsnt they share is the
transfer of incomne to farmers. The two
proposals do not agree on why income
should be transferred to farmers.

If farm programs are ta survive. the
must be able to demenstrate their re!-
evance and value to the American peopie.

Continued on page ™
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Thers must be some consensus on why
income should be transferred to farmers.
In other words, “Imjore than anything
else, agriculture would best be served

rough comprehensive policy reform that

.stores a common sense of direction to
government’s support of the food and fi-
bersvstem.” William P. Browne, Agricul-
tural Policy Can't Accommodate All Who
Want In, Choices, First Quarter 1989, at
9, 11 (“Agricultural policy cannet be all
things to all people and even pretend to
address the development and mainte-
nance of an internationally competitive
U.S. agricuiture.™).

Any policy that transfers income to
farmerspresentsthree fundamentai ques-
tions: why should inecome be transferred
to farmers; who shouid receive the in-
come; and how much should anindividual
farmer be permitted to receive. In combi-
nation, these questions address the equi-
ties presented by income transfers to farm-
ers. While the equities involve relation-
ships internal to agriculture, such as
whether one group of farmers should be
favored over another, the equities that
ultimately matter are those between the
American farmer and the American pub-
lic. So long as the American public re-
ceives benefits commenaurate with its
investmentsin American agriculture.that
relationship will be an equitable one.

The challenge presented by the 1995
farm bl will be to decide whether it 1=

e to undertake a thoughtful, thorsugh
caamination of what federal farm policy
should be for the second half of the decade
and beyond. Whether that challenge 15
confronted will be answered in the com-
ing months. An early indication of the
answer may be revealed by an agricul-
tural policy “surnmit” now inthe planning
stages in Congress and the Administra-
tion. Of course, even if the summit pro-
vides new perspectives an the future of
federa) farm programs and policies, it will
fall to Congresas to chart the direction of
federal farm policy for the 1990s.

Attorney fees in lender liability actions

Under the FmHA's guaranteed loan pro-
gram, the originating private lender and
the FmHA enter into a “Lender’s Agree-
ment” wherein the lenderis aillowed “rea-
sonableliquidation costs.”See 7C.F.R. pt.
1980, subpt. A, app. B at 549 ¢(1993). [n
addition torepresentingreimbursements
to the lender, allowed liquidation costs
increase the FmHA's liability as a guar-
antor because the liqgudation costs are
deducted fram the gross proceedsreceived
from the disposition of collateral. The
U.S. Court of Federal Claims has held
that “reasonable liquidation costs” do not
include the lender’s attorney fees and
costs incurred in successfully defending
against a lender lability claim challeng-
ing the validity of the debt guaranteed by
the FmHA. Peoples Nat'l Bank v. United
States. 30 Fed. Cl. 391 {1994,.

In Peoples Nat! Bank, the lender filed
with the FmHA a claim of loss reflecting
attorney fees and costs totaling
€273.451.25. The fees and costs were in-
curredn the lender's protracted, but suc-
cessful, defense of aienderliability action
brought by the borrowers. Alleging a fail-
ure sf cansideration and other claims, the
borrowers had sought to cancel and re-
scind the FmHA guaranteed loan agree-
ments. The FmHA partially rejected the
1rnder's loss claim, lirmniting the attorney
{ees and costs to ten percent of the unpaid
debt, The agency's position was ultimately
upheld by the Director of the FrmHA’s
National Appeals Staff.

Befare the Court of Federal Claims, the
lender renewed its argument that “rea-
sonable liquidation costs” included the
fees and costs incurred in defending
against the lender liability action “since
those costs were no less necessary to the
eventual liquidation than the more im-
mediate costs incurred in a foreclosure
action,” 30 Fed. Cl. at 394. The court,
however, rejected the lender’'s argument

on two principal grounds. First, the court
construed the term “liquidation” to mean
“a lender's right, arising upon the
borrower’s default, to terminate the loan
contract and reduce1ts collateral to cash.”
Id. at 395. In other words, “liguidation”
referred to the exercise of the “contract
remedy” of “obtaining authorization far
and in conducting a sale of the debtor's
collateral..d.
Second, the court found that the FmHA's
“secondary obligation” to pay the guaran-
teed portion of the debt assumed “the
existence of a valid and enforceable loan
arrangement.” Id. Because the lender }j-
ability litigation involved the issue of
“whether there was any enforceable can-
tract at all,"the fees and costs incurred by
thelenderinthatlifgation wereincurred
“to affirm the validity and enfarceability
of [the lender’s) loan agreement.” Id, In
other words, “the fees related to the mat-
ter of contract liability and not contract
remedy.” Id. For that reason, the fees at
issue were not liquidation costs.
The lender also challenged the allowed
fees and costs, contending the fees shouid
nave been based on a “lodestar” approach
instead of a percentage I ‘he unpaid
debt. Based on the advice of 1ta counsei.
the FmMHA had limited the allowed fees
and costs to ten percent of the unpad
debt. The court, however, rejected the
lender’s challenge to the percentage
method used by the FmHA to allow fees.
The court noted that the lender had nat
challenged either the method or the spe-
cific percentage used in ité administra-
tive appeal although it had the apportu-
nity to do so. Finding the FmHA’s deci-
sion to be supported by the evidence, the
agency’s decision was allowed to stand.
Id. at 395-96.
—Christopher R Kelley, Lindquist &
Vennum, Minneapolis, MN

Federal Register in brief

The following is a selection of matters
that were published in the Federal Regis-
ter in the month of April, 1994.

1. USDA; Selection and functions of
Agricultural Stabilization and Conserva.
tion State, County, and Community Com-
mittees; final rule; effective date 4/5/94.
59 Fed. Reg. 15827,

2. USDA; Recordkeeping requirements
for certified applicators of federaily re-
stricted use pesticides; proposed rule; com-

~nts due 6/6/94. 59 Fed. Reg. 16400.

» FCIC,; Program changes improving
the actuarial socundness of the Federal
Crop Insurance Program. 58 Fed. Reg.
16167.

4, FCIC: Nursery crop regulations; pro-
posed rule. 39 Fed. Reg. 19661.

5. CCC, ASCS; Non-emergency haying
and grazing on Conservation Reserve
Pregram grasslands: notice of withdrawal.
39 Fed. Reg. 16780,

6. CCC; Revisiona to the upland cotton
user marketing certificate program; final
rule: effective date 4/12/94. 59 Fed. Reg.
179175,

i. FmHA: Revisionsto the direct emer-
gency loan instructions to implement ad-
ministrative decisions pertaining to the
applicant loan eligibility calculation, ap-
praisals, and erop insurance; final rule;
effective date 4/8/94. 59 Fed. Reg. 16771.

8. ASCS: NAFTA; end-use certificate
system. 39 Fed. Reg. 17496.

9. FCA; Statement of policy on system
institution activitiss involving the poten-
tial for nonexclusive territories; comments
due 6/13/04. 50 Fed. Reg. 17543

10. PSA; Centrul filing system; Okla-
homa. 58 Fed. Reg. 18098,

11, Foreast Service; Range management:
grazing fees; proposed ruls; comments
due 7/28/94, 59 Fed. Reg. 22094.

12. Forest Service; Management of graz-
inguse within rangeland ecosystems; pro-
posed rule; comments due 7/2894. 39
Fed. Reg. 22079.

—Linda Grim McCormick, Aluin, TX
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LAW ASSOCIA TION NEWS

It’s not too early to begin planning for the Annual Educational

Conference — October 21-22 in Memphis, Tennessee

The meeting will be held in The Peabody Memphis, the “South’s Grand Hotel,” which has recently undergone a 7 million
renovation. Also in the downtown area, a new trolley system serves Main Street from the Civil Rights Museum to the Pinch
District, an Irish immigrant area. Other area attractions include Graceland, the 1ate? Elvis Presley’s Memphis mansion, and
Beale Street, known as the home of the blues, which also features boutiques with clothing, arts and crafts, and specialty items
as well as walking tours.

The program will feature topics including the Annual Review of Agricultural Law covering substantive issues and
government regulations and services; issues in Ag Sales and Ag Production Contracts; Public Agricultural Law; UCC Article
7, Business Organizational Structures; Estate Planning; Rural Enterprise & Empowerment; Envirenmental Law; UCC Article
7 and International Agricultural Activities. A one hour ethics sessivn will also be presented. We have invited Secretary of
Agrieulture Mike Espy to be the featured luncheon speaker and ask vou to please join us as well in Memphis this fall.

P.S. Election ballots have been mailed to all members whase dues are current. If you have paid your 1994 dues and hava not
received a ballot, please bring this to our attention as soon as possible.

—William P. Babione, Director, AALA
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