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The Intemet provides legal researchers with an enommous amount of information
about agriouiural lw o it through, This peper provides a siarting pait for
conduding agricuiural v research. The siesised are aumertonly pthe ceie
af this paper (Miay, 2000). This Bt is not eastive. For eampe , The Famer’s
Guepteherng has over 2000 web sites and constartly changes every day.
The Agricuitural Law Research and Education Center cannot and will not vouch
fromthelntemet aresearchermusiverifytheaoouracy oftheinformationgethered.

Agricultural employment

USDA Coordinator of Agricultural Labor Affairs

http://www.usda.gov/oce/oce/labor-affairs/

This site providesinformation about USDA policy and program objectives with respect to agricultural labor. Specific
areas of concern include immigration, the H-2A Temporary Agricultural Worker Program, Worker Protection
Standards for pesticide use, agricultural labor supply, and farm worker employment.

Agricultural Personnel Management Program

http://are.Berkeley.EDU/APMP/

This site provides information on farm labor management and related issues for practitioners, educators, service
providers, students, and researchers.

Agricultural law and policy

American Agricultural Law Association (AALA)

http://www.aglaw-assn.org/

The AALA isthe only national professional organization focusing on the legal needs of the agricultural community.
This site contains an Agricultural Law Bibliography with forty-eight categories. The entries in the bibliography are
primarily law review articles, but the bibliography does contain citations to some books, reports, and articles from
journals other than law reviews.

American Farmland Trust (AFT)

http://www.farmlandinfo.org/

The AFT site includes farmland protection fact sheets, full-text literature, laws, maps, statistics and more resources.

Continued on page 2

N ebr aska Supr eme Cour t r uesin

ProgressPgcase
Avtice 8 812 of the Nebraska consiiiution estabishes several requiremenss for
coporations 1 legaly qualily as famly fam or ranch corporations. Under one
provison,amejoriy dfthefamiyfarmorranchcoporation’ssharehaders mustbe
famiy members, “at least one ofwhom is a person residing on or adively engaged
inthe daytodaylaborand managementofthefarmor ranch” in Halv.Pogress
Pl ,259Neb.407(May12,2000)( PogessPgll ), the Nebraska Supreme Court
ruled that where no famiy member resides on the farm or ranch, afamiy member
mustperformdally physicalBboronthefarmorranchiorthe coporationiolegaly
quelfy asafamiy famorranch coporation.
Progress Pig Inc. is an Otoe County farron-odnish swine operation, with David
Zahnthe sole sharehalder. Zahn, wholves onafarmthree mies fromthe Progress
Pig site, handies the operation's finance, management, and marketing and works
employesscarefortheswine. Zahnwasphysicalyonsieonetothreedaysperweek.
Zahnconendedthettheartide 88§12dalylaborrequirementinduded producion
adMies in addlion o physical o, such as bodkdesping, marketing, etc. The
district courtjudge conduded that Zahn did provide labor and management forthe

Continued on page 3
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Texas Institute of Applied Environmental Research
(TIAER)

http://tiaer.tarleton.edu/

TIAER functions as a multi-disciplinary research orga-
nization. The Institute’s mission is to conduct high quality
investigation of environmentally related issues and prob-
lems through an open research process. The Institute
thenworks to identify and implement workable solutions
and policies which are based upon research findings.
Publications are available from the web site.

Council for Agricultural Science and Technology
(CAST)

http://www.cast-science.org/

The mission of CAST is to identify food and fiber,
environmental, and other agricultural issues and to inter-
pretrelated scientific research information for legislators,
regulators, and the media for use in public policy decision
making.

Agricultural law research centers

National Center for Agricultural Law Research
Institute (NCALRI)

http:/law.uark.edu/arklaw/aglaw/

The NCALRI conducts research and analysis and
provides up-to-date information to farmers and
agri-businesses, attorneys, community groups, and oth-
ers confronting agricultural law issues. NCALRI attor-
neys disseminate information through symposia, publi-
cations, television, andradio presentations. The NCALRI
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maintains an agricultural law library collection and also
maintains current bibliographies on specific agricultural
law topics.

Penn State Agricultural Law Research and Edu-
cation Center

http://www.dsl.edu/aglaw/aglaw.html

Penn State’s Agricultural Law Research and Educa-
tion Center is a collaboration between the University's
Dickinson School of Law and College of Agricultural
Sciences. The Centeris funded in part by the Pennsylva-
nia Department of Agriculture. The Centeris designed to
provide the highest-quality educational programs, infor-
mation, and materials to those involved or interested in
the agricultural industry.

Drake School of Law, Agricultural Law Center

http://www.law.drake.edu/lawCenters/agLawCenter/

Drake’s Agricultural Law Center supports an array of
courses, publications, conferences, and research initia-
tives about legal issues involving the full scope of food
and agriculture, including marketing and finance; bio-
technology; international trade; tax planning; soil and
water conservation; land use and environmental issues;
food safety; and federal farm programs.

Agricultural Loans

Farm Service Agency (FSA)

http://www.fsa.usda.gov/

FSA is part of the USDA. The FSA administers farm
commodity programs; farm ownership, operating and
emergency loans; conservation and environmental pro-
grams; emergency and disaster assistance; domestic
and international food assistance and international ex-
port credit programs.

Agricultural search sites
Farmer’s Guide to the Internet
http://www.rural.org/favorites.html
This site compiles nearly 2,000 differentlinks to useful
sites all around the Internet.

Alternative dispute resolution

Pennsylvania Community Connection

http://www.communityconnectionpa.org/

Community Connection connects citizens, leaders,
and other groups in Pennsylvania communities with the
information and guidance they need to communicate
openly and to work together effectively in their efforts on
behalf of their communities.

Udall Center for Studies in Public Policy

http://udallcenter.arizona.edu/

The Udall Center for Studies in Public Policy sponsors
policy-relevant, interdisciplinary research and forums that
link scholarship and education with decision making. The
Center specializes in issues concerning environment,
natural resources, and public lands; American Indian
governance and economic development; the U.S.-Mexico
border; and related topics.

Policy Consensus Initiative

http://iwww.agree.org/

The Policy Consensus Initiative works with leaders in
states to establish and strengthen consensus building
and conflictresolution.

Biotechnology

U.S. Biotechnology Regulatory Agencies

http://www.aphis.usda.gov/biotech/OECD/usregs.htm

The agencies primarily responsible for regulating bio-
technology in the United States are the US Department
of Agriculture (USDA), Environmental Protection Agency
(EPA), and the Food and Drug Administration (FDA).
Products are regulated according to their intended use,
with some products being regulated under more than one
agency.

Council For Biotechnology Information

http://www.whybiotech.com/

The Council for Biotechnology Information has been
founded by leading biotechnology companies to create a
public dialogue and share information about biotechnol-
ogy that is based on objective scientific research, inde-
pendent expert opinion and peer-reviewed published
reports.

Nature Biotechnology Directory and Buyer’'s Guide
Online

http://guide.nature.com/

This site is a global information resource listing over
9,000 organizations, product and service providersinthe
biotechnology industry.

Cooperative Extension Service

USDA Cooperative Extension Service

http://www.reeusda.gov/statepartners/usa.htm

This site hosts the directory of land-grant universities
which are state partners of the Cooperative State Re-
search, Education, and Extension Service. Alsoincluded
isthe CSREES Online Directory of Professional Workers
in Agriculture, the State Extension Service Directorsand
Administrators Directory as well as links to the web sites
of the schools of forestry, higher education, human sci-
ences, veterinary science, and state extension experi-
mentstations.

Journal of Extension (JOE)

http://www.joe.org/

JOEisanallelectronicjournal available onthe Internet.
The Journal is the peer reviewed publication of the
Cooperative Extension System. It seeks to expand and
update the research and knowledge base for Extension
professionals and other adult educators to improve their
effectiveness.

Farm Bureau

American Farm Bureau (ABF)

http://www.fb.org/

Asthe national voice of agriculture, AFB’s missionis to
work cooperatively with the member state farm bureaus
to promote theimage, political influence, quality of life and
profitability of the nation’s farm and ranch families. This
site contains links to numerous agricultural sites as well
as state farm bureaus.

Farmers markets

USDA Agricultural Marketing

http://www.ams.usda.gov

The Agricultural Marketing Service includes six com-
modity divisions-Cotton, Dairy, Fruitand Vegetable, Live-
stock and Seed, Poultry, and Tobacco. The divisions
employ specialists, who provide standardization, grading
and market news services for those commodities. They
enforce such Federal laws as the Perishable Agricultural
Commodities Act and the Federal Seed Act.

Rooster.com

http://www.rooster.com/

Rooster.com is an independent, online marketplace
where producers can market their crops and buy their
seed, fertilizer, crop protection products, equipmentand
othersupplies.

Federal environmental

U.S. Environmental Protection Agency

http:/iwww.epa.gov/

EPANational Agriculture Compliance Assistance
Center

http:/www.epa.gov/oecalag

The National Agriculture Compliance Assistance Cen-
ter is the “first stop” for information about environmental
requirements that affect the agricultural community. The
EPAwiththe support of the USDA created the Ag Center.

Cont. onp.3
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EPA TMDL

http:/Mww.epa.gov/owow/tmdl/index.html

The primary mission of the TMDL programisto protect
public healthand ensure healthy watersheds by assuring
that waterbodies are meeting water quality standards.
This site provides specific data on the TMDL program.

EPA Animal Feeding Operations (AFO)

http://www.epa.gov/owm/afo.htm

The Office of Wastewater Management has several
fact sheets available with information on water quality
concerns from AFOs and NPDES regulations concerning
horse, beef cattle, dairy cattle, poultry, swine, and sheep
feeding operations.

EPA’s Enviro Sense

http://es.epa.gov

As partofthe U.S. EPA's web site, this site provides a
single repository for pollution prevention, compliance
assurance, and enforcementinformation and databases.
Our search engine searches multiple web sites (inside
and outside the EPA), and offers assistance in preparing
asearch.

USDA Natural Resources Conservation Service

http://www.nrcs.usda.gov

The Natural Resources Conservation Service is a
federal agency that works in partnership with the Ameri-
can people to conserve and sustain our natural re-
sources.

National Association of Conservation Districts
(NACD

http://www.nacdnet.org/

NACD develops national conservation policies, influ-
ences lawmakers and builds partnerships with other
agencies and organizations. NACD also provides ser-
vices to its districts to help them share ideas in order to
better serve their local communities.

Federal government
U.S. Senate Committee on Agriculture, Nutrition,
and Forestry
http://agriculture.senate.gov/
U.S. House Committee on Agriculture
http://agriculture.house.gov/
U.S. Department of Agriculture
http://www.usda.gov
Immigration and Naturalization Service
http:/www.ins.usdoj.gov/
U.S. Department of Labor
http://www.dol.gov/
U.S. Food and Drug Administration
http:/www.fda.gov/

http://www.lawsource.com/also/

ALSO provides acomprehensive, uniform, and useful
compilation of links to all on-line sources of American law
that are available without charge. This site contains
additional links to sources of commentary and practice
aids that are available without charge (or available at a
reasonable charge from governmental and nonprofit
providers).

Hieros Gamos

http://www.hg.org/

Billed asthe largest comprehensive legal site with over
54,000 links to US federal and state law, legal organiza-
tions and every government in the world. Also includes
linksin over 200 practice areas, 300+ discussion groups,
and 50 doing business guides.

Libraries

Library of Congress

http://www.loc.gov/

Penn State University Library

http://www.libraries.psu.edu/

National Agricultural Library (NAL)

http://www.nalusda.gov

The NAL is one of the world's largest and most
accessible agricultural researchlibraries and plays avital
role in supporting research, education, and applied agri-
culture.

Livestock
Breeds of Livestock
http://www.ansi.okstate.edu/BREEDS/
This site provides afascinating overview of the breeds
of cattle, house, swine, sheep and other species.

Organic

National Organic Program

http://www.ams.usda.gov/nop/

The mission of the National Organic Program is to
develop and implement national standards that govern
the marketing of agricultural products as organically
produced, to facilitate commerce in fresh and processed
foodthatis organically produced, and to ensure consum-
ers that such products meet consistent standards.

Pennsylvania State Government
State of Pennsylvania Homepage
http://www.state.pa.us/
Pennsylvania Department of Agriculture
http:/Mww.pda.state.pa.us/

Pennsylvania Environmental

Pennsylvania Department of Environmental Pro-
tection

http://www.dep.state.pa.us

Pennsylvania Department of Conservation and
Natural Resources

http://www.dcnr.state.pa.us

Pennsylvania Enviro Help

http://www.pa-envirohelp.org

The ENVIROHELP program was established by the
Pennsylvania Department of Environmental Protection to
assist small businesses with understanding and comply-
ing with local, state and federal environmental regula-
tions.

The Pennsylvania State University
Penn State University Home Page
http://www.psu.edu

Penn State College of Agricultural Sciences
http://www.cas.psu.edu/

Pesticide Information

Extoxnet Pesticide Info Profiles

http://ace.orst.edul/info/extoxnet/pips/ghindex.html

Pesticide Information Profiles (PIPs) are documents
which provide specific pesticide information relating to
health and environmental effects. PIPs are notbased on
anexhaustive literature search. Theinformation does not
in any way replace or supersede the information on the
pesticide product labeling or other regulatory require-
ments.

American Crop Protection Association

http://www.acpa.org/

ACPA is the not-for-profit trade organization repre-
senting the major manufacturers, formulators and dis-
tributors of crop protection and pest control products,
including biotechnology products with crop production
and protection characteristics.

United Nations agriculture

Food and Agricultural Organization of The United
Nations

http://www.fao.org/

FAQ is active in land and water development, plant
and animal production, forestry, and fisheries, economic
and social policy, investment, nutrition, food standards
and commaodities and trade. It also plays a major role in
dealing with food and agricultural emergencies.
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N ew Gener aonf
By Christopher R. Keley

Farmer cooperatives have long been a
patt of the agricutural economy. As
muiial sefheb enterprises, famer co-
operatives provide economic benedis
their fammermembers. Most are omga-
nized as coporations, but they operate
diferentyfomordinarybusinesscopo-

raiions. Cooperaivesoperaieataosn

the sense that ther net eamings are
distiouted © ther members on a pa
tronege bess. ! insied of recaMg I
fums based on ther nvesment in the
enteprise, as s the case wih adnary
business corparaions, membears ofa co-
gperaive benett flom ther use of the
cooperative. Also, cooperatives are
democraticaly contraled; most operate
onaonemember, onevote basss. \Valing
power is not determined by the number
of vaing shares oaned, as s the case
withordnarycomporations. Fnally,most
cooperatves are primarly memberfi-
narnedUrieaciayhﬂmoapo

Famer cooperatives are ofien catego-
rizedbythefundionstheyperfom. Sup-
plycooperatvesprovidetheinpuisiam
ers need, such as seed, dhemicals, and

ftdd Maleing ooopeaves S te pod

udts of ther members. Senvice coopera
fives provide various savioes, ranging
from custom chemical gpplication o -
nencial panning. Bargaining coopera-
tives bargainonbehaffoftheirmembers
trfesiedfapcxinsmee&

many farm communities is often viewed
as_errﬂa’rﬂicdthe”lraiu‘d'm-

quired o place the raw product on the
market, these cooperatives market the
product in essentialy the same fom n
which it wes delvered. Any subsequent
Jprocessing or conversion of the product
ino a highervalued produdt, such as
ino food, & done by a subsequent pur-
chaser, nat the marketing cooperative.
Traditional marketing cooperatives

ChispherR KeleyBAsssartProes-
sordfLawatthe Unversly of Akansas
Schod of Law ard s Of Caunsdl o the
Vann Law Firm in Camilla, GA.

armer cooper d \ves

coniinue o provicke valuable beneis o
ther members. Nevertheless, they are
nat generaiing the inierest o enthus-
asmthata‘newwave' of cooperaivesis
produdng. Insiead, the so-caled ‘New
Generation” cooperatives are the coop-
among farmers and rural development
advocates in some parts of the county.
Alhough it may be adose reive o
the tradiional marketing cooperaiive,
theNewGenerationcooperativeismark-
edy dierert n saverd respeds. This
afce s inended © povice an -
duction to the New Generation
ve, induding the featLies et dsin
gushitftomthetradiionelfarmermar
kefing cooperative. As an inrodudion,
this aride does nat address the mytiad
legal issues that the omganizaiion and
operation of a New Generation coopera-
five can presert Some of these B3Ues,
such aswhether stock ina New Genera-
fioncooperaivesa’'secunty " underte
feckrel seauniies s, have yet o be
resohved defriively. inkeepingwihis
mooestgod, ts afdewl arire i

sefiothefamenakofatypeciooopera:
e thet mey, over ime, sonicanty
alertheeconomicandlegallandscapeof
famer cooperatives.

“New Generation” is a name that has
been gven coledvely 0 a number of
famer cooperatives fomed in the st
decade or so, mostly in the Upper Mid-
west As the term “New Generation” is
used n this aride, a New Generaiion
famer cooperative s a ‘Value-added’
cooperative thet processes or aherwise
convertstherawagiculLialprodudisof
is members into one or more higher-
valued produdts. Forexample, onedfthe
early and best knoawn New Generation
cooperatvesistheDakotaGrowersPasta
Company based in Carnington, North

Dakota. The DakotaGrowers PastaCom-

pany converts durum wheat into pasta
produdts, induding products bearing is
ownlabel. Fomedin1991, ithadbecome
the second largest pasta maker in the
United Siates by 1998, 3

Though many of the New Generation

famer cooperaives prooess field aops,
such as whest, soybeans, ar camn, o

hghervaed  podios,  somehande e

cesses and markets bison meat. Formed
1992 ismembersraised $L6 miion

O construct a new processing plart n
New Rockford, Narth Dakoia. ‘Live b
songononestedthepart,andwhie
packagesofneatly rimmedbuffalomesat

come out the ather” 4 In Minnesota and

elsewhere, comfarmers have formed co-
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operaives that raise and market hogs,
vwhthehogscorwmmgoanproduoed

New Generation cooperatives is that
famers shouid posiion themselves
‘Capue’ o e te inoessss
thet ooour n converting a raw agriouk
tud produdt ino a futher processed
poduct ¢ inaherwords therformaiion
s maivaied by ‘the desie © develop
new value-added products and o gain
a00ess 0 an inareased share ofthe aone

sumers food dokar”’ " Totheedterttet

they are suooesdU, herelore, these co-
operatives can increase the wealh of
thermembers. Theyalsohavethepoten+
tiatforaddingweatthiothecommuniies
inwhichtheyarelocatedbycreatingnew
empoymentoppartniiesntherfadi-

ties. In sum, New Generation coopera-
tves are commonly viewed as ns(rur
mental in rural development.

Numerous New Generation coopera-

sae ° In Noth Dakot, for example,
whereasubstantial number of New Gen-

eraion cooperaives ae locaied, sy

seven ocooperaves were fomed from 1990

through 1997. Thisaveragesto 8.3 coap-
eaivesperyear. Thoughnotalofhese
eaves, tnenysix of the Sxdyseven
newanpeanv&sadj\ajebraNag}
auura producss.

Wiliam Patrie, an economic develop-
mentgpedals; hesbeenakeaderinthe
formation of New Generation coopera-
tivesinNorthDakota, Patie'swarkwith
him the tile of ‘the man who hejped
spark co-op fever in the Northem
FH-B" 11

Paitie hes dentied severdl feaiures
that distinguish New Generation farmer
cooperatives from traciional farmer co-
operatives, such as supply and market
ing cooperaies Tre it drese e
tures is that New Generation cooperar
vesefledhvelyimitherumberdfper-

sons who may become members in the

cooparaive. Thisfeature hesresutiedin
sabed as “dosed cooperaives’ as ds-
tinguished from “open cooperatives”
Patiie places tradiional supply and
marketing cooperatives in the category
o opencooparalives argierenceibthe
wilingness of most fammer supply and
marketing cooperatives to admit any
quiliied person to membership without
imposing aimit on the toial number of

members. 2 New Generation farmer co-

gperaives, on the ather hand, typicaly
effectively imit the number of members
who may join the cooperative. As more



fuly expbined beow, ey do ths by
tyingmembershipothe right o delver

to the cooperaive the commodily pro-
cessed by the cooperaiive. Since the
oooperaives processing fediiesshavea
capedly I, cehery s ae Im-

ied Once suficert quaniies of the
commodiyare'inedup’hbythecoopera
fve trough the alocaion of debery
fighis nomoredehatyrighisareaval

able Theresuksaimionthenumber

of members who may join the coopera-
fe b s Imt tet cases New
Generation farmer cooperatives o be
charadiarized as “dosed cooperatives”

In addiion 1 being “dosed coopera
tives” New Generation cooperatives, ac-
coding 1o Patiie, are dsingushed by
the foloning fedlures.

quynmmertsreq.ledpu

Desabing dehay ighs

* Producer agreements between the

cooperaive and the producer Ink de-

hery ofprodLos D eouly uris pur
chased. Total defvery ights make

€Ul processing capedly for s,

* Purchese of commodites is autho-

rized by the cooperaive for undel-

ered cortrads.

* Thetrandierabilly of equily festie

meansthatsharescanbe sodioather

eigbe podLoars a prices ageed

by1he bwes and sders. Equly shares

Equity investment
Thoughmastcooperativesrelyonmerm-
berequiyformostofhercapiaineads,
the disincive feature identiied by
Patrie-the requiremernt of an equity in-
vesiment prior 1o esiabishing debvery
righis—s largely diven by the subsian
tel cosis of esabishing a valeadoed
coopercie. Spedicaly, te pimay puo
posedfrequiingprospecive membersto
makeanequityinvestmentbefore grant-
ingthemdeharyrighissiopovoethe
cooperative with the necessary member-
sho'satud'capileaty nteage:
nizationalprocess. Thisrequiremenialso
sanves the secondary purpose of provid-
ing a measure of prospective member

nerestinthe cooperaive, forsubsap-
fors D dehay s  ae te most mean
gl indcaiondineretinte coop
edhefompasorsee bt
Aryoooperaiiereqrescaplations
establishment and operation, and New
Generaion cooperatives are no excep-
fon Infad, the capial needs faNew
Generation cooperative can be substan-
el Much of the aost of esbising a
New Generation cooperative is attrout-
zibbteaﬂdbas*gmdm’gcr
omsmnrg a prooessing faiy_aml

Eventhe process of organizing a New
Generation cooperative can enial sub-
SanislexpendiLres. Acooperativetat
iniendstoprocessrawagriculuralprod-

naryinadentiothefomationafacoop-
erdive. The oganizational budget for
the Dakota Growers Pasta Company, for
example, was $300,000. 4

The more subsiantal costs, however,
arethecapidlexpendiLresrequiredfor
the construdion, pudhese, areese dfa
Growers as an example, its oganzers

oonenpeiedasiaie oiheartidly,
adthey setanequiy goal forthe cap-
zandispesaprta$125mi
tn 16
The fesiure of requiing an eqully in-
vesiment prior o esiabishing delvery
1ghis s dsindive because tradionel
famer supply and marketing coopera-
ves usely do nat d the it ©
petonzethecooperaienunis A
diiond marketing cooperaive, for ex
ample, typicaly pemits a famer o
markethisagriculturalproducisthrough
the cooperative for the payment of a
membershpfee ortheacouisiionofone
share of membership stodk In most i+
sances, the amourt o this fee or the
pricedfthesharedfmembershipsiockis
nominal. Once a famer pays the fee or
buys the share, he or she can market
through the cooperative any amount of
his or her products without making any
investments may be made, they usually
wi ke the fom of retained petronege:
refunds or perunt reains. v
New Generation cooperatives, on the
aher herd, essenily e igto
petonize the cooperative nunis at a
price thet represents an ‘Updort’ in-
vesimentinthe cooperative. These unis
ae ‘tthay g’ S day s
areusualymeasuredintermsofunisof

production, such as bushels or acres,
each dehvery ight represaris the right
fopatronzethecooperativeidtheexent
o tet unt Thereloe, D ue a ot
hand phrase, dehvety lights constiLie
‘Unis df paridpaiioT’ in the coopera
tive. A member of a New Generation
cogperative can only petronize the coop-
erave by hodng one or more unis of
partidpationandthenonlyotheextent
df the number of unis of partidpaiion
which the member holds.
A common method used by New Gen-
erationcooperaivesioesiabishdehvary
the cooperaiive. Forexample, acoopera:
five might establish tno dassses of com-
monsiock, ClassAand Class B. Class A
common stock is deemed to be member-
ship siock Each qualiied person who
destes 0 be a cooperaive member s
requirediopurchaseonesharecfClassA
stock Nodehary ighisare attached o
ClassAstods honever. Insead, debvery
fighis are atiached to Class B sbok
Aleding dhvay s © sok  Cbss
B stodk in this example, is commonly
accompished by te  cooperaive's atides
o bylans, ofen suppemented by a “‘mem-
shae e sok eniss is hader o
dehver D the cooperative a pedied
amount of commodity to the cooperative
whichw generate a large sumfor the
cooperaive, pariciadyithenumberof
membarsisefiedivelyimiedbyamink
mumClass B delveryrights”stock pur-
chase requirement.
ThepurchasepricedfClassB delvery
1ghis’ siod onthe aherhand, s usu-

alysstatasumiargeenoughsothatsale
dfapreesiabishedamountofsiockwd
generate at least the minimum amount

satupanddvidngitbythenumberdf
unis of farm product thet can be ab
sabed by the processing fadly” B Un
dertisiomu ishessedCessB
stockthatprovides the buk ofthe mem-
bercontrbouiedeqiy.  ClassBsiodkor
is equivakert, therefore, 5 sometimes
denominated by the cooperative as “eqr
Uly sock”

Byreqmgmeqjym&dmertbe

Continued on p. 6
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wl uee the cogperate. Ths el s @

reledion o the ‘Userdinenang’ coop-

aligns investment with antidpated per

tronage. Once the cooperative begins

ogedin t B ‘an eame o awvay dit
base capial pan in thet a member's

patronage and a member's equity are

aways equal” 2

Producer agreements
TheretieminPatieskingdthe
dstngusmg features of New Genera

sifetﬂcxim agee

eiven'ineup, 'onanamualbess a

suficent amount ofthe commodity thet

the cooperailve processes. The coopera

five also needs 10 ensure thet the com-

mody Wl be aabbe whent B needed
Accordingly, New Generation coopera-

tives usualy require ther members o

sign uniform “producer agreements” or

‘members’

ageemens’ that obigale  each

member to deliver the commodity cov-
eredbythermrespedvesharesd ol
ayighs’sok

Mast New Generation cooperatives do
notown, lease, or ahewise have aocoess
0 suficert spece 0 soe te oA
amount of the commodity harvested by
iis members. Therefore, these uniform
producer or member agreements typk-
caly pouck tet deveries ae D be
madein accodance  wih a devety  sched
Ue estabished by the cooperaiive. Usu
aly these schedules require each mem-
ber to make deivery in one or more
insalments.

The producer or member agreements
of many New Generation cooperatives
provide that the members wil receve a
paymentupon delivery of the commodity
tothecooperative. Thispaymertisofien
besedonaperceniagedfthecurentiocal
marketpriceforthecommodity,although
some cooperatives pay the cument mar-
letpieateimedtedday. B

These agreements are usualy for a
term of years. Accodingly, they repre-
sent longterm commitments by both

a tradiiona marketing cooperative O

obigate s members O patonize the

cooperative, theagreementsusedbyNew

the membersto agreater degree thanis

the case with tradiional markeing co-

operaives, an atbue tet bogdy  fons
fomthe dehvary ighis fesiure.

Purchase of commaodities not
delivered
Patie akso nates as a ols!rgﬂm

vide thet the cooperative hes the option

of purchasing any amount of the com-
modlly that a member fals 1o deiver

under the agreement. The member who
fsbmakethe dehvary s resporsbe

for rembursng the cooperaive for is
purchases on behaff of the defauiing
member.

Producer or member agreements also
commonly provide that if a member is
unable to deliver the commocity because
dfaaopfaiure themembersadigeied
0 purchase a sufident amount of the
commodiy 1o satisfy his or her debvery
chigaion. The nerntdfsuch provisons
sibimtthe buden onthe cooperative
that would resuit i the cooperaiive hed
tomakethesubstitutionarangements.

Transferabilty of equity

pie. heead, the pice 5 st by te
paniasbi.feua'nmmtemifem

poeniel Asotsvele,
fheshare picesduingtheaperaion
phase refiect the retiums members ex-
pedt © recelve flom the cooperaive
oer fime.
bers can be expeded o examine the
difierence between the cost of produc-
ing the farm product and the revenue
generated from processing this prod-
ud and seling i 0 a futher don:
stream market ¥
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In vaung te reums, mem

The abiity of New Generation coop-
erative ey sockvales b gprecae
ence of saverd of these cooperatives.
Equity shares in the Dakota Growers
Pasta Compary were intially offered at
$385each. Bytheendof 1998theywere

thet price 5 equivalert o $1500 per
share. 2 On the aher hand, shares in
Snowfiake, a Minnesota cooperative, be-
came worthless when the cooperative
dosed in 1998 o years afer traised
$500,000 from sixty-eight famer mem-
bas % Lessdesicred.dions nequiy
siock prices oooured for saverdl aher
New Generation cooperatives in the Up-
per Midnest.

The tarsierabily of equily Sock es-
beneitihoughtmayonlybeapoenial
berek Thefitecononichereiiste
price padiorthecommodiyondevery.
The sscod sthe gt o recele a per
tonege refund. The thid berett, the
benek aeated by the tandiarabily of
d edag



famer supply and marketing coopera-
tives, which rely on relained patronage
refunds as therr source of member e+

The distinguishing features of New
Gereraion  cooperaives ofered by Patie
are not common to all New Generation
cooperaives. Nevertheless, these fear
eshetaetebescadhiedue o
a NewGeneraion  cooperative. Owver time,
this architecture may change as New
experiences and respond to extemal
changes.

Formanyobsenversafthe agricuitral
economy, New Generation cooperatives
offer considerable promise. Some New
Generationcooperativeadvocatesseethe
New Generation cooperative movement
as evdence tet ‘flamers are geting
up off the ground” and “are moving up
thefood dhen sothey aeritiotaly de-
perdert on commodiy prices for therr

nome”  * FrehveEmisaoredardf
isnr.iipmsedmnm/edagk
aulral economy s realized, then atior-
neys who assst fammers in developing
and operating New Generation coopera-
tveswlhavemedeavaluablecontiou-
fon o rud America

! For example, if a member did 10 percent of the
business done with the cooperative, that member's pa-
tronage refund would be 10 percent of the net earnings
available for distribution. Subchapter T of the Internal
Revenue Code, I.R.C. §8 1381-1388, permits coopera-
tivesto achieve single-taxation on their taxable income at
either the cooperative or patron level.

2 See, e.g., Dan Campbell, Temperature Rising: Co-
op Feveris Still Sizzling Across North Dakota; But Will the
First Failure Cause It To Dissipate?, Farmer Coopera-
tives, Aug. 1995, at 12 [hereinafter Campbell].

3Des Keller & Jim Patrico, The Boom in Value-Added
Co-ops, Progressive Farmer, Sept. 1998, at 1.

4 Campbell, supra note 2, at 12.

5 JohnReilly & Bruce Reynold, Furrow to Farrow: New
Hog Technology Helps Local Cooperatives Add Value to
Corn, Farmer Cooperatives, Apr. 1994, at 4.

¢ See, e.g., Dan Looker, Unite for Success: Value-
added Co-ops Help Families Capture Greater Margin in
the Food Chain, Successful Farming (Special Issue 1999)
at 16.

" Andrea Harris et al., New Generation Cooperatives
and Cooperative Theory, 11 J. of Cooperatives 15, 15
(1996) [hereinafter Harris et al.].

8See generally Lee Egerstrom, Make No Small Plans:
A Cooperative Revival for Rural America 217-43 (1994)
[hereinafter Egerstrom]..

° Adirectory of New Generation cooperatives is avail-
able atthe Web site of the lllinois Institute for Rural Affairs,
http:/www.iira.org.

10 William Patrie, Creating ‘Co-op Fever: A Rural
Developer's Guide To Forming Cooperatives (USDA,
Rural Bus.-Coop. Serv., Serv. Rept. No. 54, July 1998) at
5 [hereinafter Patrie].

11 William Patrie, Fever Pitch: A First-Hand Report
from the Man Who Helped Spark Co-op Fever in the
Northern Plains, Rural Cooperatives, July-Aug. 1998, at
18.

12 See Patrie, supra note 10, at 1-2.

B1d. at 2.

%1d. at 3.

15 Kim Zueli et al., Dakota Growers Pasta Company
and the City of Carrington, North Dakota: A Case Study
14 (Mar. 1998) (unpublished manuscript, on file with the
author).

16 Patrie, supra note 10, at 4.

7 Retained patronage refunds are returns to a
cooperative’s members from the cooperative’s net earn-
ings from business done with or for the cooperative’s
members that are added to the members’ equity in the
cooperative by the cooperative. Per-unit retains are ad-
ditions to member equity in a cooperative based on the
volume orvalue of business done with the cooperative by
each member. For example, a corn marketing coopera-
tive mightdeduct 10 cents per bushel from corn marketings
as per-unit retain additions to capital. Unlike patronage
refunds, per-unit retains are not dependent on the
cooperative’s netearnings.

18 Harris et al., supra note 7, at 17.

9 “In general, the [New Generation cooperatives]
have followed recommendations to raise between 30 and
50 percent of their total capital requirements through the
sale of delivery right shares. Remaining capital require-
ments are met through debt or the issue of preferred
shares.”Id. at 16.

2 The advantages of this “up-front” approach to
raising capital are several:

The generation of significant up-front equity contribu-
tions from members facilitates the involvement of [New
Generation cooperatives]in capital-intensive, value-added
processing activities. Up-front equity provides a signifi-
cant equity base that allows the weathering of business
cycles. The acquisition of debt financing is also made
easier because banks are given a solid indication of
producers’ commitment for the project.

Id. at 19.

2|d. at 16. A “base capital plan”is an equity redemp-
tion plan that seeks to keep each member's equity in the
cooperative in proportion with his or her respective pa-
tronage of the cooperative.

2 Patrie, supra note 10, at 2.

% See Randall E. Torgerson etal., Evolution of Coop-
erative Thought, Theory, and Purpose, 13 J. Coopera-
tives 1, 13 (1998) (noting that “a few new generation
cooperatives have recently learned expensive lessons by
paying market prices to members on delivery to the pool,
only to find that they could not afford to pay these prices
based on income received from product sales”).

2 Patrie, supra note 10, at 2.

5These provisions can pose difficulties for a coopera-
tive that seeksto qualify as tax-exemptunder |.R.C. § 521
because of the limitations this section imposes on the
marketing of products of non-producers. Products that
are purchased after harvest do not constitute “producer
products.” See generally John E. Noakes, Taxation of
Agricultural Cooperatives in 14 Neil E. Harl, Agricultural
Law § 135.02 (1998).

% Patrie, supra note 10, at 2.

2" Harris et al., supra note 7, at 17.

2 on Tonneson, Are We Rich Yet? Farmers Ride the
Value-Added Investment “Roller Coaster,” The Farmer,
Jan. 1999, at 8.

21d. at 9.

®1d. at 9-11.

% Harris et al., supra note 7, at 20.

% Membership stockin traditional supply and market-
ing cooperatives generally has notbeen consideredto be
a “security” under federal securities laws. See, e.g., Jon
K.Lauck & Edward S. Adams, Farmer Cooperatives and
the Federal Securities Laws: The Case for Non-Applica-
tion, 45 S.D. L. Rev. 62 (2000). Whether the same wiill
hold for stock in New Generation cooperatives is uncer-

tain. The SEC has declined to issue a “no action” letter
pertaining to the issuance of delivery rights stock by at
least one New Generation cooperative, American Crystal
Sugar. See Kathy T. Wales, 1994 Report of the LTA
Reporting Subcommittee on Capital Formation and Fi-
nancial Structures of Cooperatives Including Use of Writ-
tenNotices of Allocation (Nov. 15,1994) at 12-13 (unpub-
lished manuscript, copy on file with the author).

% Patrie, supra note 10, at 2.

3 Egerstrom, supra note 8, at 220 (quoting a Minne-
sota cooperative general manager and president).

PROGRESS PIG/Gntinued from page 5
wihin o years, or restudure the op-

eration as a soke propristarshp or genr

erd patership. If Zahn coud prove

thet he hed previously met the daly

labor and management requirement and

underaide 8812 g ashsfamly
reanedameiyinerestinthecopo-
reion

The distict cout judge noied thet
daiy labor requirements wouid vary de-
pendingonwhetherthefarmwereacrop
gperation or a vestock aperation. Live-
siock would require daly care, whie
Bboronysessorely(eg,atperningar
hanvestiing). This issue wes not addressed
bythe Supreme Court. However, future

V\keremokjerfa'lmsprmwgaﬂ“s
crre’m/scr:iblﬁomrbmmlfe

PogessPgll was an important vic-
tory for famiy farm proponents. The
wsuitwes oigrely iedin 1993 and
pinifs (vho indude leeders of Ne-
braska popuiistfarm organizations) won
an important procedural victory when
the Nebraska Supreme Court ruled in
Hav. Pogess Fgic , 254 Neb. 150,
575 NW.2d 369 (1998) ( Pogess Pg | )
thet the farmerplaniifs coud enforce
aie8812underisdiznsuipos
sion even after the county attomey had
dedned 0 bing sut Nebrada Atior-
ney General Sterbery eatfer disquak
fed hs diice n the case as he hed
prepared incorporation documents for
Progress Py Inc. whie n pivaie prac-
teporbhsesdn

PogessPgll hasimportantimplica
fonsparicuiaryforsvineprodudionin
Nebraska, where famiy farm corporate
owners providing management and non-
famiy employees providing the physical
labor is common.

—J. David Aiken, UNL Water &
Agicutural Law Specialist
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