Untying the Gordian Knot: Negotiated
Strategiesfor Protecting I nstream
Flowsin Texas

ABSTRACT

Providing instream river flows is a daunting challenge for Texas. The
specter of riversrunning dry during drought isareality in many areas of the
state. Only recently has Texas statutorily recognized the importance of
instream flows and taken measur esto protect these flows. One consequence
of thislate actionisthat most of thewater in Texasrivershasbeen allocated
to other uses and very little water remains for instream flows. Ultimately,
water will haveto bereallocated for instreamflow needs. Reall ocating water
will require the unprecedented stakeholder cooperation between water
planners, developers, regulators, suppliers, users and environmental
interests. After examining the legal, technical and institutional efficacy of
several reallocation strategies, the article explor es stakehol der satisfaction
with current instreamflow practicesand outlines, through a preferencesand
feasibility analysis, those strategies favored by stakeholders. Findings
indicate that stakeholders are primarily concerned with the temporal and
spatial nature of instream needs, the need to quantify the amount of water
needed for instream flows, the importance of equity and fairness in
distributing the reallocation burden and the effect of agency recalcitrance
in pursuing a number of strategies. The challenge for Texas is to develop
negotiated strategies to protect instream flows where the benefits of
cooper ation exceed the rewards of rivalry.

I.INTRODUCTION

Maintaining a minimum flow of water in Texas rivers to protect
biological, recreational and amenity resourcesisaproblemin search of asolution.
When rivers run dry due to excessive diversions, drought, or
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reservoir development, adverse environmental, economic and social consequences
follow. Atatimewhenitiscritical totake stepsto protect minimuminstreamflows,*
thedemandson availablewater suppliesto meet municipal, industrial, andirrigation
needsareincreasing.? The 1996 Texas drought exacerbated the demands on water
and highlighted the need to devel op strategiesto providesomelevel of flow protection
for rivers.

Themultiplebenefitsof instreamflowsarewidely recogni zed asan essential
factor influencing the biological productivity of rivers, lakesand estuaries.® Water
left to flow freely inrivers can provide significant recreation opportunities; protect
fishandwildlifehabitat; enhancewater quality; promotenavigation; providecultura
and aesthetic values, promote general local economic development; enhance
groundwater recharge; encourage land preservation; generate hydroel ectric power;
and protect channel structuresin aluvial streams.*

1. Theterm*“instream flow” refersto that amount of water flowing in anatural stream channel
needed to sustain instream values at some acceptablelevel. Theterm “instream values’ relatesto the
uses made of water in the stream channel: it includes maintenance of biological diversity, waste
assimilation for water quality purposes, recreation and the maintenance of riparian habitats.

2. Water demands by sectors of the economy are identified in the 1990 State Water Plan. By
the year 2010 agricultural, municipal and industrial water needs are projected to be about 15.4
million acre-feet annually. To meet this demand, planners suggest a combination of conservation
measures, new reservoir devel opment, water reuse and reall ocation measures. See TEXASWATER
DEV.BD.,WATERFORTEXAS—TODAY & TOMORROW 3-2(1990) [hereinafter, 1990 TEXAS
WATER PLAN].

3. Foranextensivebiological bibliography, see TEXASWATERDEV. BD., FRESHWATER
INFLOWS TO TEXAS BAYS AND ESTUARIES: ECOLOGICAL RELATIONSHIPS AND
METHODS FOR DETERMINATION OF NEEDS 347-386 (1994).

4. For articles discussing these benefits see generally, Richard Ausness, Water Rights, The
Public Trust Doctrine, and the Protection of InstreamUses, U. ILL. L. REV. 407, 432 (1986); Lynda
L Butler, Environmental Water Rights: An Evolving Concept of Public Property, 9VA.ENVTL.L.J.
323(1990); Bonnie G. Colby, Enhancing instream Flow Benefitsin an Era of Water Marketing, 26
WATER RESOURCES RESEARCH 1113 (1990); John Harbison, Waist Deep in the Big Muddy:
Property Rights, Public Values& InstreamWaters, 26 LAND & WATER L. REv. 535(1991); Peter.
N. Davis, Protecting Waste Assimilation Streamfl ows by the Law of Water Allocation, Nuisance, and
Public Trust, and by Environmental Statutes, 28 NAT. RESOURCESJ. 357(1988); Margaret Z.
Ferguson, Note, Instream Appropriationsand the Dor mant Commer ce Clause: Conserving Water for
the Future, 75 Geo. L.J. 1701 (1987); Joseph Q. Kaufman, An Analygis of Developing Instream
Water Rightsin Oregon, 28 WILLAMETTE L. Rev. 285 (1992); Berton L. Lamb, Quantifying Inst
ream Flows: Matching Policy and Technology, in INSTREAM FLOW PROTECTION IN THE
WEST 7-17 (Lawrence J. MacDonnell & Teresa A. Rice eds,, rev. ed. 1993); Barton Lee Lamb,
Criteria for Evaluating Sate Instream-Flow Programs. Deciding What Works, 121 J. WATER
RESOURCES PLAN. & MGMT. 270(1995); Alan B. Lilly, Protecting Sreamfiows in California,
8 ECOLOGY L.Q. 697 (1980); Lori Potter, The Public’s Role in the Acquisition and Enforcement
of Instream Flows, 23 LAND & WATER L REV. 420(1988); Corinne C. Sherton, Comment,
Preserving Inst ream Flowsin Oregon’s Rivers and Sreams, 11 ENVTL. L. 379 (1981); JOSEPH

L. SAX ET AL., LEGAL CONTROL OF WATER RESOURCES 153 (2d rev. ed. 1991).
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In spite of thisimpressive array of benefits, instream flow recognition and
protection under western®and Texaswater law®isataleof toolittletoo late. Today,
very littlewater remainsavail ablefor allocationtoinstreamflow needsintheWest.’
Thispattern of appropriation hasbeen repeatedin Texas. Accordingtodatafromthe
Texas Natural Resources Conservation Commission (hereinafter referred to as
“TNRCC” or “Commission™), 12 of the 15 major river basinsin Texas are fully
appropriated.®Inriver basins that are fully appropriated, the only long term option
to providing water for instream needs is to reallocate water from some other
preexisting uses.® Forced reallocations through cancellation and condemnation
actionswill befraught with political repercussions. Negotiated reall ocationshavethe
potential to promote political harmony and minimize legal conflicts.

While there is general consensus among Texas water agencies and
stakeholder groups on the need for instream flows, there islittle agreement on how
much water is needed and what legal tools will be used to provide this water.
Competingwater interest groupsin Texasarestrugglingto discover that thebenefits
of cooperation exceed the rewards of rivalry in seeking answers to these two
guestions. Only recently have the Texas Water Development Board (TWDB), the
TexasParksand Wildlife Department (TPWD) and TNRCC reached any agreement
on amethod for determining how much water is needed to protect instream flows
associ ated with new reservoir construction or major new diversions.’® Thisagreement
covers

5. Seegenerally A. Dan Tarlock, Appropriati on for Inst ream Flow Maintenance: A Progress
Report on“ New” Public Western Water Rights, 1978 UTAH L. REV. 211 (1978).

6. In Texas, statutory recognition was extended to protecting estuary inflows in 1985. See
generally, TEX. WATER CODE ANN. §§ 11.147, -.150, -.152 (West 1988).

7. Nationaly, very littlewater remainsfor appropriation. A 1975 assessment of water supplies
in the U.S. determined that 86 percent of the nation’s average annual streamflows were used and in
many western states water use exceeds the average annual renewal supply. See U.S. WATER
RESOURCES COUNCIL, THE NATION'S WATER RESOURCES, 1975-2000: SECOND
NATIONAL WATER ASSESSMENT (1978).

8. Thereisno water available for new appropriations because rivers are fully appropriated in
stretches of the Canadian, Red, Cypress, Sabine, Neches, Trinity, Brazos, Colorado, Guadal upe, San
Antonio, Nueces and Rio Granderivers. See TEXASNATURAL RESOURCE CONSERVATION
COMM’N, A REGULATORY GUIDANCE DOCUMENT FOR APPLICATIONS TO DIVERT,
STORE OR USE STATE WATER 26(1995) [hereinafter, TNRCC, REGULATORY GUIDANCE
DOC].

91 See NAT'L RESEARCH COUNCIL, WATER TRANSFERS IN THE
WEST—EFFICIENCY, EQUITY AND THE ENVIRONMENT (1992).

10. This agreement arose from an effort to engage in what has been labeled consensus water
planning. Developing ways to provide for instream or environmental flowswas part of this planning
process. The primary proposal to come out of this inter-agency cooperative effort is the idea of
requiring instream flow discharge levels for new water projects. See Consensus Water Planning,
TEXASWATER, Summer 1996, at 4.
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only new projects and does not extend to the 5,700 reservoirs in the Texas river
system).*

In addition to quantifying the amount of instream flow needs, there isthe
thorny question of selectingthelegal tools, or strategies, that will be used to provide
this water. This article examines the array of legal strategies available to policy
makers and reportson astudy of stakeholder preferencesfor each strategy. Finding
and forging a degree of consensus among stakeholdersis an important first stepin
unravelingthegordianknot over instreamflow protectionfor thestate. Resultsfrom
this study indicate that stakeholders are very close to common ground on their
strategy preferences. To provide movement toward common ground, the article
recommends strategies to protect instream flow in Texas for policy maker
consideration.

I1. AHISTORY OF INSTREAM FLOW PROTECTION IN TEXAS

Texas water law has been amajor barrier to providing for instream flow
needs and only recently has become part of the solution. Support for this bold
assertion can be gleaned from a brief historical analysis of Texaswater law. Since
surfacewater in Texasis allocated under the prior appropriation water law system,
water for instream flow protection is based on that system and on the public trust
doctrine. The appropriative system provides limited protection for instream flow
needs'?and the public trust doctrine is anascent legal tool that has yet to be used.*®
These limitations will be detailed in Section Il of this paper.

Basically, instreamflow rightsunder Texaswater law haveevolved through
stages of denial, recognition and finally to reconciliation. Claimsto water rightsin
Texas were based on a conflicting admixture of civil law, common law and prior
appropriation rules.* This admixture presented few

11. Of these 5,700 reservairs in the Texas system, there are 188 major reservoirs—massive
“holding tanks' that contain more than 5,000 acre-feet of water each. A mere 74 of these major
reservoirs contain 98 percent of Texas' conservation storage, which isthe state’ susable surface water
supply. See TEXASWATER DEV. BD., TEXASWATER FACTS 4 (1991).

12. Instream flows are not specifically recognized as a beneficial use of water in the Texas
Water Code and it was not until 1985 that instream flow need assessments were required in the
permit process. See TEX. WATER CODE ANN. 88 11.147, -.150, -.152 (West 1988).

13. For adiscussion of The Texas public trust doctrine see Morrison & Dollahite, The Public
Trust
Doctrine: Insuring the Needs of Texas Bays and Estuaries, 37 BAYLOR L. REV. 365 (1985) and
Jackie

Weaver, ThePublic Trust Doctrineand TexasWater Rights Administration: Common Law Protection
for
Texas Bays and Estuaries?, 15(2) STATE BAR OF TEX. ENVTL. L. J. | (1985).

14. For a cogent historical overview of the origins of Texas water law, see Hans Baade,
Historical Background of Texas Water Law —A Tribute to Jack Pope, 18 ST. MARY’S L. J. 1

(1986).
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problemswhen sufficient water wasavailable, however, theincompatibility of these
regimes became manifestly apparent during the drought of the 1950's on the Rio
Grande River. Water rights claims based on civil law, riparian law and the prior
appropriation system exceeded the amount of water availablein the River and the
statefiled suit to have acourt determinetheefficacy of these competingwater rights
claims.®*Thecasetook morethan 13 yearsto be decided, invol ved about 3000 parties
and generated an estimated $10 millionin court costsand attorneysfees.* Thiscase
illustrated that 78 yearsof judicial attemptsto reconcileconflictingwater law systems
was futile and that another approach was needed. Recognizing the need for
reconciliation, the Texas legislature statutorily unified the competing systems.

In 1967, the Texas Legidature finally merged these divergent water law
regimes through the Water Rights Adjudication Act.” This Act required all water
users, regardless of the origin of their water right, to file a claim with the Texas
Water Commission (TWC).*® Through an adjudicatory process, all claims were
quantified, prioritized and converted toaprior appropriativeright. Thus, Texaswater
rights are governed by a statutory and administrative scheme that provides the
exclusive means by which appropriative water rights may be recognized and
reconciled with other competing rights.® The Act, however, did not specifically
address instream flow rights as part of the permit process and it was not until 1985
that the legislature acted to reconcile these rights in the Texas prior appropriation
system.

1. Denial of protection for instream flows.

Denial of protection is patently manifested in the Texas version of the
riparianrightsdoctrineand inthe prior appropriation doctrine’ sfailureto recognize
instream flows as a beneficial use of water.% Riparian rights would seem for two
reasons to be of little or no significance in the assurance

15. Texasv. Hidalgo County, WCID No. 18, 443 S.W.2d 728 (Tex. Civ. App. — Corpus Christi
1969, writ ref’d n.r.e.).

16. For a review of the case setting see Douglas Caroom & Paul Elliot, Water Rights
Adjudication — Texas Style, 44 TEXAS BAR J. 1183, 1184 (1981).
17. Actof Apr. 13,1967, ch. 45,1967 Tex. Gen. Laws 86, now codifiedasTEX. WATER CODE

ANN. 88 11.301 to -.341 (West 1988). -

18. Now the Texas Natural Resources Conservation Commission.

19. SeelnreAdjudication of Water Rights of the Upper Guadalupe Segment, 642 S.W.2d
438 (Tex. 1982); In re Adjudication of Water Rights of Brazos |11 Segment, 746 SW.2d 207 (Tex.
1988).

20. While the Texas Water Code recognizes recreation, pleasure and game preserves as a
purpose for which state water can be appropriated, it does not explicitly recognize instream flows as
abeneficial use of water. See TEX. WATER CODE ANN. § 11.023 (West 1988).
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of freshwater inflows. First, riparian rightsare generally limited to usesbenefitting
abutting land and riparianshaveno legal standingto seek protection of all interestin
an entireriver or estuary. Second, each riparian isgenerally entitled to areasonable
share of water in relation. to other riparians, and such rights could not provide
assurances of a sufficient amount of water to meet flow needs.”

Denial was also manifested under the Texas prior appropriation system as
instream flowswere not specifically recognized asabeneficial useof water, nor was
consideration required for flows as part of the permit process.” While recreation,
pleasure and game preserves are listed as purposes for which water can be
appropriated, the section of the Code is silent as to instream flows as a beneficial
use.® Thefact that auseisbeneficial doesnot guaranteethat availablewater will be
appropriated. The TNRCC isobligated to give preferenceto applicationsaccording
to a preference list, alist which ranks all other named uses above recreation and
pleasure and is silent as to inflow needs.*

Interestingly, scientific recognition for instream inflows® preceded legal
recognition by some 15 years and reconciliation followed some 17 years after
recognition. The following discussion briefly describes the recognition and
reconciliation stagesin Texas water law.

2. Recognition Through Water Planning Process

In 1957, after damaging floods ended the 1950's drought, the Texas
Legidlature created the TWDB and directed it to prepare and periodically update a
state water plan.?® By 1961, the Board had prepared the first Texas water plan for
surfacewater development. Sincethat initial report, the Board hasrevised, updated
and released state water plan reportsin 1968,

21. See Corwin Johnson, Legal Assurances of Adequate Flows of Fresh Water into Texas Bays
and Estuaries to Maintain Proper Salinity. Levels, 10 HOUS. L. REV. 598, 605 (1973).

22. Instream flow consideration was explicitly mandated as part of the permit processin 1985.
See TEX. WATER CODE ANN. § 11.147(c) (West 1988).

23. See TEX. WATER CODE ANN. § 11.023.

24. 1d. §11.024.

25. Scientificrecognition of thelinkage betweenrainfall, freshwater inflowsinto Texasbaysand
estuaries and fish production was first recognized in 1953. See H. Hildebrand & G. Gunter,
Correlation of Rainfall with Texas Catch of White Shrimp, Penaeus Setiferus, 82 TRANSACTIONS
OF AMERICAN FISHERIES SOCIETY 131-155 (1933),

26. For the statutory planning authority, see TEX. WATER CODE ANN. § 16.051 (West
1988).
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1977, 1984 and 1990,% and i s preparing the next plan update that should berel eased
before the end of 1997.

In1957, Texasvotersapproved aconstitutional amendment authorizingthe
Board to administer a$200 million Water Development Fund to help communities
construct reliable water supplies® Thus began a large-scale state assisted
construction program that created impoundments on most state rivers with serious
negative consequences for instream flows.®

As early as 1968, the TWDB recognized the adverse impact of reservoir
development and excessivewater diversionson riverineenvironmentsand onthebays
and estuariesalong the Texas Gulf Coast.* Thisinterrel ationship wasacknowl edged
in the 1968 Texas Water Plan,* and carried forward in the 1977,1984 and 1990
Texas Water Plans.®Not surprisingly, each plan recommended further study while
theconstruction of damsand reservoirscontinued. Thereislittleevidence, however,
to suggest that this state planning process contributed to asolution to the problem.*
Indeed, drought has been the driver for positive changes in Texas law to protect
instream flows.

27. See TEXASWATERDEV. BD., THE TEXASWATER PLAN (1968); TEXASWATER
DEV.BD.,
CONTINUING WATER RESOURCE PLANNING & DEVELOPMENT FOR TEXAS (1977);
TEXASDEP T OFWATERRESOURCES, WATERFORTEXAS—A COMPREHENSIVEPLAN

FOR THE FUTURE (1984); TEXAS WATER DEV. BD., WATER FOR TEXAS: TODAY AND
TOMORROW (1990).
28. TEX. CONST,, art. Ill, § 49-D. The constitution was further amended in 1962, 1966,

1969,1971,1976 and 1985 to broaden the Water Development Board's authority to construct
reservoirs.
29. In part through this effort, more than 180 reservoirs have been constructed.

30. TEXASWATERDEV. BD.,,THE TEXASWATER PLAN: SUMMARY 33(1968).
31. The 1968 Plan called for an estimated 2.5 million acre-feet of supplemental freshwater

inflows annually to be delivered to Texas estuaries through a coastal canal system. Funding for this
systemwas never approved. SSe TEXASWATERDEV.BD., THETEXASWATERPLAN, 111-14
to-21 (1968).

32. SeeTEXASWATERDEV.BD.,CONTINUINGWATERRESOURCE PLANNINGAND
DEVELOPMENT FORTEXAS, 11-58(1977); TEXASDEPT. OFWATERRESOURCES, WATER
FOR TEXAS—A
COMPREHENSIVEPLAN FORTHEFUTURE, 11-33(1984); 1990 TEXASWATERPLAN, supra
note 2, at 1-10.

33. Aspart of the new consensus water planning process the Texas Water Development Board
(TWDB), the Texas Natural Resource Conservation Commission (TNRCC) and the Texas Parksand
Wildlife Department (TPWD) have reached agreement on new reservoir release criteria to quantify
the amount of water to be passed through for instream flow needs during times of drought. See
Consensus Water Planning, supra note 10, at 4.
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3. Reconciliation within the Water Code

After the drought of the early 1980s highlighted the need for freshwater
inflowsinto Texas baysand estuaries,*the Texas| egislature recognized inflow needs
by requiring considerationsfor such usesintheWater Code. Thiswasaccomplished
in two ways. First, a specific amount of water was statutorily reserved-to fulfill
estuary freshwater inflow needs. For reservoirsconstructed after 1985 that arewithin
two hundred river miles of the coast, five percent of the annual firmyield of water
must be appropriated to the Parks and Wildlife Department to makerel easesto bays
and estuaries and for instream uses.®* The five percent legislative reservation is
admirable, but after 11 years, it has yet to be applied to any reservoir.®

The second method for integrating instream flow protection in Texas has
been through the water permitting process.®” Since 1985, the TNRCC has been
required to assess the effects that the issuance of water use permits would have on
instream uses and freshwater inflow needs for bays and estuaries.®® In determining
what, if any, conditions should be imposed, the TNRCC considers the following:

34. Ronald Kaiser & Sharon Kelly, Water Rights for Texas Estuaries, 18 TEX. TECH L
REV.1121,1137 (1987) (Following 2 1984 summer drought the Commission ordered the release
of 10,000 acre-feet of fresh water from Lake Texanato the Lavac-M atagordabay and estuary system
to reduce the high salinity levels that were threatening the habitat of white shrimp).

35. TEX. WATER CODE ANN. 88 15.3041,16.1331 (West 1988).

36. Telephoneinterview with Gary Powell, Division Chief, Envtl Section, Tex. Water Dev. Bd.
(Aug. 14, 1996). According to Powell, there are no reservoirs that are operated under thisrule. Lake
Texanaand the Choke Canyon and L ake Corpus Christi water supply systemsare both being operated
under TNRCC orders developed by the TNRCC, TWDB, and TPWD for environmentally safe
operations of theimpoundments. These operating rulesinvol ve multi-stage operationsand in the case
of Lake Texana, multi-level outlet works. In both cases, instead of appropriating 5% of thefirmyield
to the TPWD for use on demand as a freshwater release to the bays and estuaries, the agencies
devel oped “ passthrough” rulesthat result in about the sameyield loss but provide substantially more
environmental flows and living resource benefits than would have been possible to obtain with a
simple 5% appropriation and on-demand rel ease from storage. Future reservoirsthat may be affected
include: Cibolo Creek, Lindenau, Cuero, Goliad, and the Allens Creek projects.

37. InTexas, theright to divert and beneficialy use water is granted through an administrative
permit process administered by the TNRCC. Changes in the place, purpose or time of use, point of
diversion, rate of diversion or acreageto beirrigated require state approval and the approved changes
can be subject to new conditions. Prior to 1985 the Texas Water Code did not specifically requirethat
the Commission consider or impose permit termsto protect instream flows, consequently, termswere
seldom attached to storage or diversion permits. See TEX. WATER CODE ANN. 88 11.025, -.121,
-.122 (West 1988 & Supp. 1997).

38. TEX. WATER CODE ANN. 8§811.147, -.150, -.152 (West 1988).
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(2) the need for inflows, based on available information;

(2) the ecology and productivity of the estuary system,;

(3) the expected effects on the public welfare of not including conditions;

(4) theamount and use of water requested and the needs of thosewhowould
be served by the applicant;

(5) theexpected effectsonthe publicwelfare of thefailuretoissueall or part
of the permit being considered; and

(6) the statutory list of water use preferences.®

Under this mandated approach, any new or amended water permit that would
adversely impact instream uses and freshwater inflows could be denied, or have
limitations attached to it. The TNRCC has interpreted this factor analysis
requirement as applying only to new and amended permits, but not to existing
permits.*

Texasisnot uniquein seekingto provideinstreamflow protectionfor many
rivers. Most of the other western states have moved through the denial recognition
and reconciliation stages and have adopted some type of strategy for providing
instream flow protection. The next section of this paper summarizes some of these
strategies and discusses their applicability to Texas.

I11. STRATEGIESFOR PROVIDING INSTREAM FLOWS

Given the inherent difficulties of protecting instream flows under the
traditional legal rules of the prior appropriation system, many states have gone to
creativelengthsin seekingto protect theseflows. Instream flow strategiesidentified
intheliteratureand usedin other western states, include: (1) reservation of water; (2)
appropriation of water; (3) permit restrictions; (4) protecting stream navigability; (5)
reservoir releases; (6) condemnation; (7) cancellation; (8) water quality programs;
and (9) the public trust doctrine.** Additionally, each strategy may have different
permutations for protecting instream flows.

A. Reservation of water

Throughlegislative or administrativeaction, astate may reservefromfuture
appropriation a base level flow of water in specified streams or

39. TEX.WATER CODE ANN. § 11.147(c) (West 1988).

40. See TNRCC, REGULATORY GUIDANCE Doc., supra note 8, at 45.

41. For purposesof thispaper, therange of actions, legal techniques, or management optionsare
termed strategies.
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stream segments.*? This strategy tends to keep state water appropriation statutes
intact and may accomplish the same purpose as environmental water right
recognition. According to one commentator, reservations may be subject to
substantial modification becauseno vested rightsarecreated for theinstreamflow.*
This may weaken a reservation strategy as a means of protecting instream flows.*
Oregon was the first state to adopt this type of protection.” Since then a
number of states have used this technique to protect instream flows. For example,
M ontanaplaced amoratoriumonfurther withdrawal sfromthe Y ellowstoneRiver in
1974,% and Washington has withdrawn over three hundred waterways from future
appropriations.*” Colorado and Idaho have also withdrawn certain streams from
further appropriations.” Morerecently, Caiforniaadopted amodified version of this
by allowing water rights holders to dedicate all or a portion of their water rightsto
instream uses.* Texas has alimited direct reservation systemtargeted at freshwater
inflowsinto baysand estuaries.® Water for inflowsarereserved only fromreservoirs
constructed after 1985 that are within 200 river miles of the estuary.>

B. Appropriation of water

Perhaps the simplest way of ensuring instream flows is to directly
appropriatewater for that purpose. The advantage of direct appropriation over other
strategies is that it fits into the existing water rights system, providing all
appropriators with the normal safeguards of along standing

42. Severa states use the reservation option including Alaska, ALASKA STAT. 546.15.145
(Michie1996); California, CAL. WATER CODE § 1257.5 (West Supp. 1997); Kansas, KAN. STAT.
ANN. § 82a-703a (1989); Montana, MONT. CODE ANN. § 85-2-316 (1997); North Dakota, N.D.
CENT. CODE §61-04-31 (1995); Oregon, OR. REV. STAT. § 536.410 (Supp. 1996); South Dakota,
S.D.CODIFIED LAWS§46-5-38 (Michie1987); Texas, TEX WATER CODE ANN. §11.147 (West

1988); Utah. UTAH CODE ANN. § 73-6-1 (1989); and Washington, WASH. REV. CODE ANN. §
90.54.050 (West 1992).
43. Tarlock, supra note 5, at 8-4.

44. Butler, supra note 4, at 349.

45, Richard Wahl, Acquisition of Water to Maintain Instream Flows, 1 RIVERS 195, 196
(1990); Kaufman, supra note 4, at 304.

46. MONT. CODE ANN. §85-2-601(1997).

47. Wahl, supra note 45, at 196.
48. COLO. REV. STAT. ANN. § 37-92-102(3) (West 1990 & Supp. 1997); IDAHO CODE §

67-4307(1995).
49. CAL.WATER CODE § 1707 (West Supp. 1997).
50. TEX.WATER CODE ANN. §§ 11.147, -.150, -.152 (West 1988).

51. TEX. WATER CODE ANN. § 515.3041,16.1331 (West 1988 & Supp. 1997).
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system.® The significance of an instream flow water right is that it represents a
legally enforceable claim to a certain amount of water for non-consumptive use.>

Two major questionsarisein protecting instream flowsby appropriation. The
first concerns the eligible parties that may hold an instream water right, and the
second involves the means available to acquire aright.

1. Water RightsHolders

Even though astate may recognizeinstream flow rights, thisdoesnot mean
that any person or entity may hold such a right. The western states vary in their
designations of parties who may hold environmental rights. Depending on the
jurisdiction, a state agency, the federal government, or a private individual or
organization may acquire instream flow water rights.>

a. Appropriation by state agencies.

Several western statesallow thewater resourceagency, or thefishand game
agency, to appropriate and hold instream flow water rights on behalf of the public.
Acting as any other appropriator, the state agency is vested with the authority to
acquireinstream flows. An important consequence of this approach isthat even if
state-held inflow appropriations have late priority dates, the state still has standing
to challenge transfers or changes of diversion points>

Statutes in Alaska, Arizona, Idaho, Montana, Nebraska, Nevada, Oregon,
Utah and Wyoming allow state agencies to appropriate water for instream flows.>®
Since 1973 the state water agency in Colorado has been

52. For adiscussion of the merits of this approach, see Kaiser & Kelly, supra note 34; Johnson,
supra note 21.

53. Kaufman, supra note 4, at 297.

54. Federal agenciesmay apply for and hold instream rights. For example, the Nevada Supreme
Court in 1988 held that the federal government could hold instream rightsin that state. See Nevada
v. Morros, 766 P.2d 263 (Nev. 1988). For a discussion of this option see Steven J. Shupe &
Lawrence J. MacDonnell, Recognizing the Value of In-Place Uses of Water in the West: An
Introduction to the Laws, Srategies and Issues, in INSTREAM FLOW PROTECTION IN WEST
1-13 (Lawrence J. MacDonnell & Teresa A. Ricerev. eds., 1993).55. Tarlock, supra note 5, at 241.

56. ALASKA STAT. §46.15145 (Michie 1996); ARIZ. REV. STAT. ANN. § 45-151 (West
Supp. 1996); IDAHO CODE § 42-1501 (1990); MONT. CODE ANN. § 85-2-316 (1997); NEB.
REV. STAT. §46-2,108 (1993); NEV. REV. STAT. ANN. § 533.030 (Michie 1995); OR. REV.
STAT. 8 537.336 (Supp. 1996); UTAH CODE ANN. 8 73-3-3(11)(a) (Supp. 1997);WYO. STAT.
ANN. § 41-34003(c) (Michie 1997).
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ableto appropriateunallocated water or directly purchasewater rightsand reallocate
the rights to environmental flows.>” Legislation in 1987 allowed the agency to also
acquireinflow rightsthrough private sector donations, gifts, bequests, deeds, or other
similar means.®

In Texas, the obvious agency to appropriate water for instream flowsisthe
Parks and Wildlife Department. It is semi-independent of the appropriation and
adjudication system, and it has the expertise to act as an advocate for the
environment. It has already been authorized to receive appropriations from certain
reservoirs® and is exempted from paying any filing, recording or use fees for
appropriations.®

b. Private appropriations.

Under the private appropriations approach, individuals or organizations,
including environmental groups, are able to appropriate water for beneficial
environmental uses. Only Alaskaand Arizonaexplicitly alow privateindividual sor
organizations to hold environmental appropriations.* Colorado had a similar
approach in the early 1970s, but 1987 legislation gave the state water agency
exclusiveauthority to hold environmental rights, thereby underminingfurther private
efforts.®? Although private appropriations are still encouraged, they must be
subsequently dedi cated to the state.®® Though Oregon doesnot permit private parties
to make new appropriations for instream flows, private parties can purchase, |ease,
or receive as a gift existing water rights for instream purposes. The state provides
incentives and rewards to users initiating conservation or water savings practices.
Legidation in 1987 alows appropriators who conserve water to sell or use
approximately 75 percent of the salvaged water, while the remaining twenty-five
percent reverts to the state for environmental flow needs with the original priority
date.**

57. COLO. REV. STAT. ANN. 8 37-92-102(3) (West 1990 & Supp. 1997).

58. Id.

59. TEX. WATER CODE ANN. § 16.1331 (West 1988).

60. Id.812.112 (West Supp. 1997).

61. ALASKA STAT. §46.15.145 (Michie 1996; ARIZ. REV. STAT. ANN. § 45-15|A (West
Supp.
1996).

62. See Potter, supra note 4, at 440; Kaufman, supra note 4, at 301.

63. COLO. REV. STAT ANN. § 37-92-102(3) (West 1990 & Supp. 1997).

64. SeeOR.REV. STAT. §8§ 537.348,537.455,540.510 (1988 & Supp. 1996). For adiscussion
of the efficacy of this program see Mark Honhart, Carrots for Conservation: Oregon’s Water
Conservation Statute Offers Incentives to Invest in Efficiency, 66 U. COLO. L. REV. 827(1995).
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Finally, as aresult of a Nevada Supreme Court decision, private applications for
instream use are possible.®

2. Acquisition Methods

Instream flows can be acquired through anew appropriation, the negotiated
transfer of an existing senior right, or the condemnation of an existing senior right.®®
Wherewater isunappropriated, anew right can begranted for streamflows, although
thisright will bejunior to the more senior diversion rights. The mgjor disadvantage
of this approach is that many rivers are fully appropriated, and little water is
availablefor instream uses. Even if water was available for appropriation it would
be subject to senior rights.®” During times of drought, when instream flows are
especially important, therewoul d belittlewater to satisfy instream needs after senior
appropriators had taken their appropriations.

Aninstreamflow right can be obtained by acquiring an exi sting consumptive
right through anegotiated transfer and then converting theright toanonconsumptive
flow right. Thisprocessistypically described aswater marketing. Water marketing
issimply another tool or strategy for establishing and preserving environmental flows.
Itisan alocative mechanismthat encouragesvol untary exchangesamonginterested
parties, and it is aptly suited for those jurisdictions where there is little or no
unappropriated water. Advocates of this approach suggest that water marketing
providesneeded flexibility in water allocation to meet changing conditionsin away
that minimizes political conflict.®® Several specific strategies for acquiring
environmental flowsthrough amarket-based approach are briefly presented bel ow.

65. See, eq., Nevadav. Morros, 766 P.2d 263 (Nev. 1988)( allowing water to be appropriated
for fishand wildlife purposes because Nevada Statutes, NEV. REV. STAT. ANN. §533.030 (Michie

1995), requires only the application of water to a beneficial use).

66. Seecondemnation, infra notes 116-123..

67. The structura difficulties are illustrated by the Colorado approach of integration. In 1973
Colorado authorized an instream flow program to fit within the guidelines of the prior appropriation
system. Thus, instream flow rights became vested rights on par with other rights but they were junior
by 70 years to the senior rights on most rivers in the settled regions of the state. See COLO. REV.
STAT. ANN. 8 37-92—102(3) (West 1990 & Supp. 1997).

68. SeeRonaldKaiser, TexasWater Marketing inthe Next Millennium: A Conceptual and Legal
Analysis, 27 TEX. TECH L. REV. 181 (1996); Wahl, supra note 45, at 203; Colby, supra note 4, at
6-16 to 6-21.
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a. Pur chases.

Acquiring environmental flow rights in a free market system is typically
achievedthrough purchase of direct flow rights. However, other mechanismssuch as
purchase of conservation pools or sharesin water companiesare optionsaswell. A
party ssmply purchases existing water rights and dedicates the rights to an
environmental flow.*® Problemsof funding, determining afair market price, meeting
diversion requirements, and possibly dealingwith thereluctance of existingusersto
haverightsdedicated to environmental uses must be overcomefor thisstrategy to be
effective.”

Montana, Colorado, Utah, and Wyoming appear to betheonly western states
that specifically authorize the state to purchase existing water rights for
environmental flow purposes.”t Some states alow private individuals and
organizations to purchase rights for environmental purposes. Private parties in
Oregon and Col orado can purchaseexistingrights.”? In Col orado, however, therights
must subsequently be donated to the state, although the donor isableto contract with
the state on how therightsareto be administered.” Since Alaskaand Arizonaallow
private partiesto hold environmental rights, presumably thereareno restrictionson
purchases for the transfer of existing rights to environmental purposes.

b. Leases, Exchanges and Options.

Whereapermanent water right isnot avail able, other acquisition strategies
can beusedto obtainwater for environmental flows. L eases, exchangesand dry-year
optionscan providewater during critical periodsor evenonalong-termbasis.”L ease
arrangements have the added advantage of supplying income to and forestalling
abandonment proceedingsagai nst consumptiveusers, especialyirrigators, who have

69. The Nature Conservancy has been at the forefront in purchasing water rights for dedication
to environmental uses. See Bonnie Colby, Benefits, Costs, and Water Acquisition Strategies:
Economic Consideration in Instream Flow Protection, in INSTREAM FLOW PROTECTION IN
THE WEST 6-17 to 6-19. (Lawrence J. MacDonnell & Teresa A. Rice eds., rev. ed. 1993).

70. RICHARD DEWSNUP& DALLINJENSEN, U.S.DEP' T OFINTERIOR, STATELAWS
AND INSTREAM FLOWS 38-39(1977).

71. MONT. CODE ANN. § 87-1-209(1997); COLO. REV. STAT. ANN. § 37-92-102(3) (West
1990 & Supp. 1997); UTAH CODE ANN. § 73-3-3 (Supp. 1997); WY O. STAT. ANN. § 41-3-1007
(Michie 1997).

72. OR.REV.STAT. § 537.348(1988); COLO. REV. STAT. ANN. § 37-92-102(3) (West
1990 & Supp. 1997).
73. Wahl, supra note 45, at 197.
74. DEWSNUP & JENSEN, supra note 70, at 4041.
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unused water.” Incontrast, at-cost administrativetransfersinvol veleasingwater for
aratethat coverscostsassociated with thetransfer but doesnot confer economicgain
on the lessor.”™

Dry-year optionsarrangementsareworthwhilealternativesto purchasesand
leases. A dry year option isamechanism to provide water during times of drought.
When water users normally have a reliable water supply but are subject to
unacceptable shortfallsin dry years, they can acquire an option to |ease water from
another party during those dry years. Cities have negotiated dry year options with
irrigators as a way to provide additional water.”” Dry-year options can protect
environmental flows during drought years but otherwise do not hinder water usein
wetter years.

Wyoming, Montana, and Qregon allow leasing of water for environmental
flows. Water conservancy districts in Wyoming are authorized to enter into lease
agreements to acquire needed water.”® Montana may lease water to augment and
maintain streamflows for environmental purposes,” and an innovative state water
|easing programwasimplementedin 1985 tofoster conservation and efficient use of
thestate’ swater resources.*Lastly, legislationin 1987 authorized agenciesin Oregon
to acquire water for environmental flow purposes through |ease arrangements.®

3. Acquisition Options|In Texas.

Oneway to overcomethe problem of fully appropriated riversisfor aparty
to acquireand convert an existing water right.® Thus, an environmental group could
purchase a senior water right and seek TNRCC approval to change use to stream
flow protection. For achangein use or

75. SeeChristopher H. Meyer, Instream Flows: I ntegrating New Usesand New Playersinto the
Prior Appropriation System,inINSTREAM FLOW PROTECTION IN THEWEST 2-12 (Lawrenceld.
MacDonnell & Teresa A. Rice,, eds,, rev. ed. 1993).

76. Colby, supranote 4, at 1116.

77. For example, aUtah city paid $25,000 for an option tolease irrigation water in any year that
it exercised its option. Over the 25 years that the arrangement was in effect the city used the water
a total of three dry seasons. See Edward Clyde, Legal and Institutional Aspects of Drought
Management,inDROUGHT MANAGEMENT AND ITSIMPACT ON PUBLICWATERSYSTEMS
78, 87 (Nat'| Res. Council ed., 1986).78.

78. DEWSNUP & JENSEN, supra note 70, at 4041.

79. MONT. CODE ANN. § 87-1-209(1997).
80. John E. Thorson, Public Rights at the Headwaters, J. AM. WATER WORKS ASS'N, Oct.
1986, at 72, 77.

8l. SeeOR. REV. STAT. 88 537.336, -.348 (1988 & Supp. 1996).

82. For adiscussion on buying and selling water rightsin Texas, see Ronald Kaiser, Texas Water
Marketing, supra note 68; Mike Willatt, Buying and Selling Water Rightsin Texas, 59 TEX. BARJ.
628 (1996).
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transfer to occur, an amendment to the original water right must be approved by the
TNRCC.% Although it can be argued that instream flows are authorized by the
Water Code,®* and are a beneficial use of water,® it might be difficult to show that
the flows maximize water utilization,® especially in view of low priority given to
recreation and other uses on the statutory preference list.®” In spite of these
ambiguities, instream flow purchases will probably pass legal muster and be
sustained by the Commission and the courts.®®

Another possible contractual s ource of water for instream flows is the
purchase of stored water.®*The 1990 TexasWater Plan indicated that about 850,000
acre-feet of storage water is available for purchase.® Instead of acquiring the
underlyingwater right, the purchaser merely buysthewater.* Whilethe problemsof
beneficial use and priority are the same asfor the purchase of awater right, stored
water ismorelikely to beavailable, and its purchasewould belesslikely toresultin
the impairment of existing rights.

83. An application to change the place or purpose of use, point of diversion, rate of diversion or
otherwise alter awater right requires approval of the Commission. See TEX. WATER CODE ANN.
§ 11122 (West 1988).

84. Whether awater right for an instream flow is authorized under the Texas Water Code has
not been statutorily or judicialy resolved. Under the Code, a water right is defined as a tight to
“impound, divert or use state water,” which impliesthat useis possible without diversion. See TEX.

WATER CODE ANN. § 11.002(5) (West 1988).
85. Rules of the Commission recognize instream uses as abeneficial use of water. See 30 TEX.

ADMIN. CODE & 297.1 (West 1988).

86. Although the Commission must give preference to applications which will effectuate the
maximum utilization of water and are calculated present the escape of water without a contribution
to abeneficial public service, it seems clear from other parts of the code that inflows relate to public
welfare. See TEX. WATER CODE ANN. 8§88 11.123, -.1351k -.147, -.152, 15.3041 (West 1988).

87. The Commission is obligated to give preference to applications according to a statutory
priority list which ranks all other named uses above recreation and game preserves and does not list
inflows protection at all. See TEX. WATER CODE ANN. 8§ 11.023 (West 1988). But see 30 TEX.
ADMIN. CODE S 297.1.8 (WESTLAW through Mar.28, 1997) (rules promulgated by the
Commission recognize instream uses as a beneficia use).

88. SeeKaiser & Kelly, supra note 34, at 1130-34.

89. See TEX. WATER CODE ANN. 88 11.036,15.323 (West 1988).

90. 1990 TEXAS WATER PLAN, supranote?2, at 1-8 (About haf of this 850,000
acre-feet of uncommitted supply isin the Sam Rayburn Reservoir).

91. Salescan only be madeif three conditions are satisfied: (1) an applicant has apermit issued
by the Commission; (2) the saleisinthe public interest; and (3) the sale“isfair, just, reasonable, and
in full compliance with the law.” See TEX. WATER CODE ANN. § 15.321(a) (West 1988).
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Another option for obtaining instream flows is for the Texas Water Bank
(Bank) to take a lead role in acquiring instream flows for the state.®> The Texas
Water Bank is basically an institutional mechanism created to facilitate water
transfers. Conceptually, the Bank acts asabrokerageinstitution whereawater right
is“deposited” withthe Bank by awater rightsholder or ispurchased or leased by the
Bank from a water rights holder. The “deposited” water becomes available for
“withdrawal” by apurchaser or |essee subject to certain conditionsimposed by the
Bank. Unlessthe Bank purchasesor |easesapermanent water right, it merely brokers
or facilitates the transfer of water between buyers and sellers.

The TWDB isin a position to provide incentive programs to encourage
depositors to place water in the Bank to meet instream and environmental water
needs.®® Experiences in California and Idaho demonstrate that water for instream
flows can be provided through banking activity.* While the Texas Bank does not
currently have funding to acquire water rightsfor environmental purposes, thelack
of money should not be viewed asabarrier to al incentive programs. For example,
the Bank can offer protection to water rights holders from cancellation of rights.

92. For legislation creating the Bank, see TEX. WATER CODE ANN. § 15.700 to-.708 (West
Supp. 1997).

93. Legislation creating the Bank directed the TWDB, in coordination with the TNRCC and the
TPWD, to study and report on waysto assist in providing flows to meet instream, water quality, fish
andwildlifehabitat, and bay and estuary inflow needsthrough thewater rights marketing and transfer
process. Theinter-agency group which completed the report suggested three alternativesto the status
quo method of providing and protecting instream uses. First, the legislature should fund the TWDB,
or the TPWD, to purchase water rights that will go toward protecting critical aquatic and wildlife
habitats. These funds could aso be used to compensate rights holders for voluntarily agreeing to
environmental (instream) conditions appended to their permits. Second in order to eliminate the
uncertainty in the TNRCC permitting process, the legislature should require a fixed percentage of
flow, five percent for example, to be withheld from all new and amended permits. Third, since the
state has not dedicated funds for the purchase of water for instream purposes, the legislature should
providefunding to the Bank so that TWDB can makethese types of purchases. See TEXASWATER
DEV.BD.,A REPORT TOTHEGOVERNORAND MEMBERSOF THETEXASLEGISLATURE
CONCERNING THE TEXAS WATER BANK (1995).

94. Experiencesin Californiaand Idaho indicate that banks can transfer a significant amount
of water to meet environmental water needs. The 1992 California bank transferred 30 percent of its
deposited water for environmental purposes. Datafrom thelocal banksin Idahoindicated that alarge
percentage of the water transferred in 1993 was used for environmental purposes. See Kaiser, supra
note68, at 189; LAWRENCEMACDONNELL,ET AL.,, WATERBANKSIN THEWEST 2-1t0-45
(1994).
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C. Permit restrictions

Instream flows can be protected, even in the absence of other strategies, by
imposing conditionson water permitsthat will guaranteeaminimumlevel of stream
flow. State constitutions, statutes or administrative rules may require consideration
of publicinterest when approving applicationsfor new permits, transfers or change
in use. Using public interest rubric, state water agencies may incorporate in water
permits any condition, restriction, limitation or provision reasonably necessary to
insure minimum instream flows.

Except for Colorado and Oklahoma, all of thewestern statesrequire public
interest reviews and consideration for original applicationsand most also apply the
standard to transfers or changes in user.®® These statutes vary considerably in
outliningthecriteriafor publicinterest review andin granting regul atory agenciesthe
discretionindefiningtheterm. Some statutessimply requireapublicinterest review
without defining what is meant by the term. New Mexico,*® South Dakota,”” and
Nevada,®allow aregulatory agency to reject atransfer application wherethetransfer
is detrimental to the public interest. The California and Utah statutes specifically
require ecological values to be included in public interest determinations.*® This
perhapsrepresentsan expanding concept of the publicinterest, whichincludesgreater
consideration of environmental values.®

The TNRCC isrequired to assess the effects, if any, of the issuance of the
permit on bays and estuaries, existing instream uses, fish and wildlife habitat and
water quality.'® The Commission has addressed instream flow

95. See ALASKA STAT. §46.15.080 (Michie 1996); ARIZ. REV. STAT. ANN 545453 (West
1994 & Supp. 1997); CAL. WATER CODE, 88 1255-1258 (West 1971 & Supp. 1998); IDAHO
CODE § 42-203A (1990); KAN. STAT. ANN. § 82A-711 (1989); MONT. CODE ANN. § 85-2-
311(2) (1997); NED. REV. STAT. §846-234, -235, 46-2,116 (1993); NEV. REV. STAT. ANN. §
533.370 (Michie1995); N.M. STAT. ANN. § 72-5-6 (Michie Repl Pamp. 1997); N.D. CENT. CODE
§ 61-04-06 (1995); OR. REV. STAT. § 537.170(4), (5) (1988 & Supp. 1996); S.D. CODIFIED
LAWS §46-2A-9 (Michie1987); TEX. WATER CODE ANN. 811.147 (West 1988); UTAH CODE
ANN. §73-3-8 (Repl. 1989); WASH. REV. CODE ANN. §90.03.290 (West 1992 & Supp. 1997);
WYO. STAT. ANN. § 41-4-503 (Michie 1997).

96. N.M.STAT.ANN. 872-5-23 (Michie Repl. Pamp. 1997) (allowing approval of transfersnot
detrimental to the state).

97. SD. CODIFIED LAWS § 46-2A-12 (Michie 1987) (allowing for permit changes if not
detrimental to public welfare).

98. NEV.REV. STAT. §553.370 (Michie 1995) (allowsfor rejection of amendmentsthat prove
detrimental to public interest).

99. CAL.WATER CODE §1253 (West 1971); UTAH CODE ANN. § 73-3-8 (Repl. 1989).

100. Tarlock, supra note 5, at 233;Ausness, supra note 4, at 431.

101. See TEX. WATER CODE ANN. §11.147(d), (€) (West 1988).
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needs by imposi ng conditionson new permitsand amendmentsto restrict diversions
when flows are at or below certain levels.’® Since full appropriation of many river
basins occurred prior to 1985 without instream flow restrictions, few permits carry
these new restrictions. In order to overcome this problem, the Commission would
haveto determineinstream flow needsfor each basinand thenimposelimitationson
all water rightshol ders.™® Whether the Commission hastheauthority, or institutional
determination, to sua sponte amend existing rights to protect instream needs is
uncertain.

D. Protecting stream navigability

Depending on astate' sdefinition, water may berequiredto beleftinariver
or streamto support navigation. Protection or even expansion of state definitions of
navigability may indirectly establish and protect environmental values. Although
states retain control over the navigable waters within their borders, this power is
subsumed to the regulatory authority of the federal government.'® Based on the
federal commerce clause, the federal navigability test rests on whether waters are
commercialy navigable in fact.'® If this condition is met and the federal
government’ sauthority toregulate commerceisnotimpaired, thenthestatesarefree
to adopt their own rules for determining navigability.’® Some western states have
taken advantage of thisopportunity onsmaller streams, wherethe bedsareprivately
owned and where streams may support pleasure craft, by classifying them as
navigable.’” Through thismechanism, new or current diversionsof water that further
deplete a stream thereby impeding navigation can be prohibited.

102.See TNRCC, REGULATORY GUIDANCE DOC., supra note 8, at 45.

103. Since surface water is held in trust for the public welfare, the state has the general power to
place restrictions on water uses to protect instream flow needs. See TEX. WATER CODE ANN. §
11.021 (West 1988).



104. See DEWSNUP & JENSEN, supra note 70, at 7-8, 36-37.

105. A threefold test is used to determine navigability: (1) isthe river presently being used, or
is suitable for use, or, (2) has it been used or was it suitable for use in the past, or (3) could it be
made suitable for usein the future by reasonable improvements. See Rochester Gas & Electric Corp.
v. FPC, 344 F.2d 594,596 (2d Cir). cert. denied, 382 U.S. 832 (1965); City of Centraliav. FERC, 851
F.2d 278 (9th Cir. 1988).

106. Butler, supra note 4, at 338.

107. Ausness, supra note 4, at 433.
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E. Reservoir releases

Statescan also protect instreamflowsby increasingtherel ease of water from
reservoirs during periods of low flow. It may be more practical to try to develop
environmentally safe operating rulesfor water impoundments based on flow needs
under varying conditions rather than appropriating water for inflow needs. By
requiring reservoir releases to emulate natural rainfall runoff and stream-flows at
targeted level sit may be possibleto (1) providemorewater for the environment than
adirect appropriation and (2) preservethe current economic uses of water.’® Asan
exampl eof the use of thisstrategy, Wyoming requiresconsideration of environmental
flow needsin state reservoir or dam projects.® Colorado, Montana, and Wyoming
statutorily authorize impoundment construction but with protected rel easesfor fish
and game.™™° Theresult isthe release of sufficient water to protect fish habitats and
other environmental values-far downstream of the facilities.***

Requiring releases of unappropriated water from reservoirs is a limited
strategy for protecting instream uses during periodsof low flows. Thead hoc nature
of this mechanism makes the provision of water for instream flows unpredictable,
inconsistent, and uncertain. In some cases, especially for environmental needs,
reservoir releasesmay betoolittleandtoolate. Instream uses, like consumptiveones,
requireadependablesupply of water, and asteady water supply isnot provided when
decisions are made on a case-by-case basis. A reservoir release is essentially a
reaction to a problem, and it may be better to pursue other options which take a
proactivestanceand offer the predictability, certainty, and consistency that advocates
of the prior appropriation system desire.

In Texas, the Commission can placerestrictionson reservoir permitsthat are
reasonably necessary for theenforcement and administration of thestatewater laws,
including any public trust obligations.'*> Recommendations from the TWDB
regarding instream flow

108. For adiscussionin Texas see RALPH WURBSET. AL., TEXAS WATER RESOURCES
INST., RESERVOIR/RIVER SYSTEMSRELIADIUTY CONSIDERING WATER RIGHTSAND
WATER QUALITY (1994).

109. SeeWYO. STAT. ANN. §41-2-112(a) (Michie 1997).

110. SeeCOLO.REV.STAT.ANN. 837-92-103(4) (West 1990); MONT. CODE ANN. § 85-2-
316(5)

(1997); WYO. STAT. ANN. 841-3-1006 (Michie 1997).

111. SeeMatthew Reynolds, Comment, Wyoming's New Inst ream Flow Act: An Administrative
Quagmire, 21 LAND & WATER L. REV. 455, 456-57(1986).

112.  For example, the permit authorizing the Lake Texana Dam and Reservoir was issued
subject to “the release of water for the maintenance of the Lavaca-Matagorda Bay and Estuary
System,” asdetermined by the Commission. Sse TEXASWATER RIGHTSCOMM’N PERMIT No.
2776 (1972).
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criteriafor new reservoirshave been accepted by the Commission and the Parksand
Wildlife Department.™

When conditionsarecritical the TWDB may rel ease unappropriated water
storedinareservoir torelieve emergency conditionsrelated toinsufficient instream
flows.™*The Commission must first determine the existence of the emergency and
request the Board to release the water.**> However, thisis adubious option as very
little water is presently available that is not appropriated.

F. Condemnation

If asuitable amount of water is not available to meet instream needs, it is
conceivablethat thestate could useitspower of eminent domainto condemnexisting
rights.'® A water right can be subject to state eminent domain powers becauseit is
an interest in real property. Although water taken for a public use requires
compensation to the owner, no compensation is required for proper exercise of a
state's police powers that protect values such as public health and safety. For
exampl e, water condemned for recreational usewill likely requirecompensation, but
water condemned to maintain water quality may pass the compensation test.
Commentators note, however, that use of condemnation as areallocation tool may
exact high political costs and may therefore be looked at unfavorably.’’” One
commentator echoes these sentiments but goes further by suggesting that

113. Theconservation storage of new, on-channel water supply reservoirswould bedivided into
three zones with provisions for varying levels of instream flows downstream of the project. Zone 1
occurs when reservoir levels are greater than 80 percent of storage capacity and inflows will be
released up to the monthly medians, cal culated with naturalized stream flow estimates. Zone 2 occurs
when reservoir levels drop to between 50 and 80 percent of capacity and inflows will be released up
to the monthly 25th percentile flaws. For zone 3, when reservoir level s drop bel ow 50 percent storage
capacity, inflows would be passed up to the established water quality standard for the downstream
river segment. See Consensus Water Planning, supra note 10, at 4.

114. Unappropriated water and other water of the state permitted to the TWDB and stored in
any facility under control of the Board may be released without charge to relieve any emergency
condition arising from drought or other circumstance. These emergency releases could be used to
provide water for instream uses and beneficial inflowsfor baysand estuaries. The Parksand Wildlife
Department may petition the Commission to request such instream flow releases. See TEX. WATER
CODE ANN. 88 15.325, 16.195 (West 1988).

115. See TEX. WATER CODE ANN. 816.195 (West 1988).

116. See Harbison supra note 4, at 536; John Leshy, Instream Flow Rights: The Private and
Public Rights, in AMERICAN LAW INST. & AMERICAN BAR ASSOC., WESTERN WATER
LAW IN THE AGE OF REALLOCATION 171 (1991).

117.  See Sherton, supra note 4, at 412-14; Harbison, supra note 4, at 570.
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the use of this strategy may also be an admission of failure on the part of the prior
appropriation doctrine as a system of allocating water resources.™®

The state can useits police powersfor purposes of condemnation, but this
may present political problems as existing users may resist a state’ s intrusion into
“their affairs’ and may question the constitutional or regulatory authority of the
state’s actions.*® The privilege to use the state's waters seems to quickly and
ebulliently turn into a right of ownership in those waters.*® Since condemnation
involves such intense political and emotional responses from water users, the less
contentious approach may be for the state to allow water marketing.

Although some states have implicitly denied the use of condemnation to
acquire instream flows®! Texas statutes authorize state agencies to use
condemnation as ameans of acquiring water rights.*? If water rights for instream
flowsarenot availablefor purchase, itistheoretically possiblefor anagency such as
the TPWD to condemn suchrights.*? Whileit islegally uncertainwhether theagency
would have to pay the water rights holders just compensation, the certainty of
political furor makestheuseof thisstrategy highly unlikely. Despitethestate’ spublic
policy of maintaining instream flows, it is unlikely that condemnation would be
exercised for this purpose.

G. Cancellation
This strategy is often given short shrift as a tool to provide water for

instream flows. Like condemnation it is fraught with adverse political
repercussions.’* States that have detailed records of water use could make

118. A. Dan Tarlock, Future Issues in Instream Flow Protection in the West, in INSTREAM
FLOW PROTECTION IN THE WEST 8-8 (Lawrence MacDonnell & Teresa Rice, eds., rev. ed.
1993).

119. Id. at 8-7 to 8-8.

120. SeeTarlock, supranote5, at 211.
121. See eg.,, COLO. REV. STAT. §37-92-102(3) (1988);. WYO. STAT. ANN. § 41-3-1009

(Michie

1997). Wyoming views itself as a market participant rather than a sovereign when using its
environmental permits;, eminent domain is only permitted for municipal purposes. WY O. STAT.
ANN. § 41-3-1013 (Michie 1997). In California, Montana and Oregon condemnation powers have
been granted fox river protection. OR. REV. STAT. § 390.845 (Supp. 1996); MONT. CODE ANN.
§ 87-1-209 (1997); CAL. WATER CODE § 11580(West supp. 1997).

122. See TEX. WATER CODE ANN. § 11.033 (West 1988) (All political subdivisions of the
state and constitutional governmental agencies exercising delegated legislative powers have the
power of eminent domain to be exercised as provided by law for domestic, municipal, and
manufacturing uses and for other purposes authorized by this. code, including, the irrigation of land
for al requirements of agricultural employment).

123. See TEX. WATER CODE ANN. 8§ 11.033 (West 1988)
124. To commence such action, the state agency can initiate forfeiture or abandonment

proceedings against the water right holder. Forfeiture involves the loss of rights to use water where
an appropriator fails to make beneficial use of the water for a statutorily-defined
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better use of thisstrategy than those which do not. Watersthat are not used could be
reallocated to environmental uses. Strict enforcement of all uses, not only the most
egregious ones, would serve noticeto all usersthat water not put to abeneficial use
would be subject toloss. Thismay be aheavy-handed state action, but it can also be
construed as entirely just and equitable in light of public interest concerns.

In Texas awater right is subject to forfeiture and cancellation for nonuse,
and the Commission isauthorized to initiate cancell ation proceedingsif itsrecords
show that some portion of the water has not been used during the past 10 years.'®
Although cancell ation proceedingsdo not directly establish and protect i nstreamuses,
they can free up water otherwise not used by appropriators for instream uses.

Whilethisstrategy iscertainly useful, it appearsthat the Commissionisloath
to pursue such proceedings.** T hisstrategy could make additional water availablefor
instream flows but it would possibly be with high economic and political costs.
Additionally, this strategy is rife with factual difficulty as the Commission lacks
accurateand current datato assessthedifferencesbetween actual use, beneficia use,
consumptive use, wasteful use and nonusefor individual rightsholder on nearly all
river basins.’*” The Commission recognizes that cancellation of water rightsisa

period (e.g. five years). Although similar, abandonment involves an intentional relinquishment or
surrender of water rights. The two doctrines, moreover, can serve as protection against
speculation. A problem arises with those cases which go beyond administrative hearings and into
the courts: not only will the state incur costs associated with litigation, but the courts have been
reluctant to take water rights away from those who have not used them. See SAX, ET AL., supra
note 4, at 271-86.

125. Itisthelegislature’ s clear intention that water not put to abeneficial useisto be considered
not appropriated. TEX. WATER CODE ANN. § 11.025 (West 1988). The right to use an
appropriation of state water can be forfeited, and the water is subject again to appropriation if the
appropriationis“willfully abandoned during any three successiveyears.” 1d. Moreover, apermit may
be canceled in whole or part if all or part of the water has not been put to beneficial use during any
ten year period. Id., at § 11.173. See also 30 TAX. ADMIN. CODE 8297.73 (WESTLAW through
March 28,1997). In addition, a new permit for appropriation may be canceled in whole or part if no
action istaken by the time specified in the permit or amaximum period of two years. TEX. WATER
CODEANN. 811.146 (West 1988); 30 TEX. ADMIN. CODE §297.47 (WESTLAW throughMarch
28,1997).

126. See TNRCC, REGULATORY GUIDANCE DOC., supra note 8, at 74-75. The TNRCC
should be aware of permit holderswho are not putting all or part of their appropriation of state waters
to beneficial use. The legislature has explicitly directed the Commission to evaluate outstanding
permitsand certified filingsand cancel those permitswhich are subject to cancellation. Aspart of this
directive, appropriators are required to submit annual reports to the Commission See TEX. WATER
CODE ANN. 88 11.031,11.032 (West 1988); see also 30 TEX. ADMIN. CODE § 295.202 (West
1997).

127. SeeRonald Kaiser, TexasWater Marketing, supranote 68 at 254; OFFICE OF THESTATE
AUDITOR OF TEXAS, SAO REPORT No. 3-081, TEXAS WATER RESOURCES
MANAGEMENT:

A CRITICAL REVIEW 25 (1993).
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viable option but positsthat it may not provide sufficient water for instream needs
and it views this strategy as procedurally burdensome and time consuming.'?

101. Water quality programs

States can make use of water quality control programsto indirectly protect
instreamflows. Diversionsof water can reduceflows, bel ow theminimum necessary
for natural waste assimilative processes. A streamwill not beableto naturally dilute
pollutantsif water levelsarelow or if wastedischargesinto thestreamarenot abated.
States that curtail diversions and diminish pollution discharge into waterways can
enhancewater quality and anumber of other concomitant environmental benefits.*®

The federal Clean Water Act (CWA )™ requires the states to have water
quality programsthat meet minimumfederal standards. Compliancewith many of the
federal and statewater quality standardscoul d be achieved by simply allowingmore
water to, remainin streams.*® Thus, water quality requirements could be addressed
by water quantity measures. If states establish mechanisms that increase flows and
protect stream environments based on water quality, then adequate flowsfor stream
flushing, assimilating wastes, and a number of other environmental purposes are
possible.

A state’' s authority to prevent pollution derives from exercise of its police
powers, and compensation to affected partieswill not likely be required. The basic
tenet here is that no one can acquire a property right to pollute.*** Diversions and
discharges can be regulated alike.

l. Public trust doctrine

Thepublictrust doctrineisacollection of common-law principlesused to protect the
public’ sinterestin property owned by thestateintrust for thepeople.’** Thedoctrine
isnot new, asitshistoric rootspredate modern water all ocation systems. Theconcept
of apublic trust was first

128. TNRCC, REGULATORY GUIDANCE DOC., supra note 8, at 75.
129. See Davis, supra note 4.

130. 33 U.S.C. 81251 (1997), Pub. L. No. 95-217, 91 Stat. 1567.
131. See Davis, supra note 4; Sherton, supra note 4, at 399.

132. Leshy, supra note 116 at 166.

133. SAX ET AL, supranote 4, at 27346.

134. See Joseph L Sax, The Public Trust Doctrine in Natural Resource Law: Effective
Judicial Intervention, 68 MICH. L. REV. 473,478(1970).
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articulated in a series of United States Supreme Court decisions over control of
coastal and navigable fresh water resources in the states.’®

While the modern concept of the public trust doctrine appears to have
emanated from an 1892 Illinois case,** the most celebrated public trust caseisthe
Mono L ake decision,™*” where the California Supreme Court held that “the public
trust doctrine imposes aduty of continuing supervision over the taking and use of
appropriated water.’® The decision grafted the public trust doctrine onto the prior
appropriation system® and extended protection to recreational, ecological, and
aesthetic values.

Many western stateshave adopted thepublictrust theory for water resources.
M ontanadeci ded two casesin 1984 concerning recreation and stream access.* | daho
has used public trust to review existing rights to insure that the doctrine was not
violated.*! Utah, Washington, and North Dakota have also invoked or adopted the
trust concept in some manner.'#

The scope of the public trust doctrine, is poorly defined in Texas but there
islittle doubt that the doctrine does exist.**® The concept has emerged most often to
prevent title to lands submerged under navigable water from being conveyed to
private persons without express|egislative authorization.*** Surface water in lakes,
rivers, and streams isthe property of the state**® and isheld in trust for the “ benefit
of al of itsinhabitants.” 4 Although water may be appropriated for consumptive
purposes, the public

135. See Martin v. Waddell, 41 U.S. (16 Pet.) 367 (1842); Pollard v. Hagan, 44 U.S. (3
How.) 212 (1845); Barney v. City of Keokuk, 94 U.S. 324 (1876).

136. |lllinois Cent. R.R. v. lllinais, 146 U.S. 387(1892).
137. Nat'l Audobon Soc'y v. Super. Ct. Alpine Cty., 658 P.2d 709, cert. denied, 464 U.S.

977 (1983).
138. 1d. at 728-29.
139. Id. at 732.

140. See Montana Coalition for Stream Access v. Hildreth, 684 P.2d 1088 (Mont. 1984),
(1)\égr4r)uled on other grounds; Montana Coalition for Stream Accessv. Curran, 682 P.2d 163 (Mont.
: 141. See Kootenai Envtl. Alliance, Inc. v. Panhandle Yacht Club, Inc., 671 P.2d 1085
(Idaho 1983); Shokal v. Dunn, 707 P.2d 441 (Idaho 1985).

142. SeeJJN.P. Co.v. Utah exrel. Div. Wildlife Resources, 655 P.2d 1133 (Utah 1982);
Caminiti v. Boyle, 732 P.2d 989 (Wash. 1987), cert. denied 484 U.S. 1008 (1988); United Plainsmen
Assoc. v. North Dakota State Water Conservation Comm' n, 24-7.N.W. 2d 457 (M.D. 1976).

143. See, eg., Motl v. Boyd, 286 SW. 458 (Tex. 1926); Diversion Lake Club v. Heath,
86 S.W.2nd 441 (Tex. 1935).

144. Seeeg. Lorino v. Crawford Packaging Co., 175 SW.2d 410 (Tex. 1943); City of
Galveston v. Mann, 143 SW. 2d 1028 (Tex. 1940).

145. TEX. WATER CODE ANN. § 11.021 (West 1997).

146. Butlerv. Sadler, 399 SW.2d 411,415 (Tex. Civ. App.—CorpusChristi 1966, writ ref’' d
n.r.e)
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trust doctrine could be used to reall ocate water for an estuary or riverine system.’

IV.A CASE STUDY OF STAKEHOLDER STRATEGY PREFERENCES

Conflict isendemic in the reall ocation of water to satisfy instream needs.
While Texas has adopted the U.S. Fish and Wildlife Service model for quantifying
instream flow needs,**® and is working to quantify inflow needs on many stream
segments, it isstill struggling to determine the appropriateinstream flow strategies
to providethewater.***Many of the strategiesdiscussed in Section 11 could provide
Texaswithacomprehensiveprogram, however, choosingthebest strategy, or bundle
of strategies, isnot an easy undertaking. Whilethethree major Texaswater agencies
and anumber of stakehol der groupsagreeontheneedfor instreamflows, they do not
agree on the strategies needed to provide the water. Stakeholder groups want input
into strategy selection. An important predicate in strategy consensus building isto
identify commonality among stakeholdersintheir preferencesfor each strategy. The
following section of this paper reports on a study of stakeholder preferences for
instream flow strategies in hopes of identifying the commonality.

A. Study methods

Three major riverine stakeholder groups comprised the study population.**® These
stakeholder groupsincluded: (1) state water agencies; (2) water rights holders, and
(3) riverineinterest or citizen groups. The state water agency group included staff
from the Water Development Board (TWDB), the Natural Resource Conservation
Commission (TNRCC), and the Parks and Wildlife Department (TPWD). Water
rights holders were represented by the Tarrant County Water District; the City of
CorpusChristi; the Colorado River and North TexasMunicipal Water Districts; and
the San Antonio, Brazos, Lower Colorado, Guadalupe-Blanco, and Trinity

147. See Diversion Lake, 85 S.W.2d at 448-49.

148.The model isamodified version of the Instream Flow Incremental M ethodology (IFIM). See
TNRCC, REGULATORY GUIDANCE DOC., supra note 8, at 42.

149.1d. at 73-78.

150.A nomination process was used to select individual respondents from the target groups.
Potential respondents were identified and chosen in part based on participation in the state's
consensus water planning meetings. In order to minimize representativeness and data distortions an
effort was made to seek nominations from arelatively large and diverse set of target group members.
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River Authorities.® Theinterest group consi sted of representativesfromthe Nature
Conservancy, the Texas Farm Bureau, the Sierra Club, the Audubon Society, the
Sportsmen Conservationists of Texas, the Texas Rural Water Association, and the
League of Women Voters.

Datafor thestudy wascollected through structured personal interviewsand by
questionnaires.***Twenty-eight personswereinterviewed and twenty-six responded
to the questionnaire.> The purpose for conducting personal interviewswasto gain
insight into the gestalt of the instream flow issue. The structured format of the
interviews enabled the researchers to identify key themes, and patterns in the
responsesand to gauge stakehol der knowledge of theissues.™ Questionnaireswere
usedtoelicit stakeholders' preferencesfor selected instreamflow strategiesand their
opinionsonthefeasibility or viability of implementing these samestrategies. This
datarepresentsthe most up-to-date material from stakeholdersinvolvedininstream
flow decision-making in Texas.’® A presentation of this analysis follows.

B. Collateral issues
Stakeholder interviewsreveal ed fiveissuessignificant to thedevel opment of a

comprehensive Texasinstream flow program. Theseincluded: (1) thetemporal and
spatial nature of instream needs; (2) the need

151. Although river authorities, water districts, and municipalities are political subdivisions of
the state, they control large amounts of water and sell it to smaller appropriators. As such, it was
thought that inclusion of the group would accommodate the instream flow strategy preferences of
direct consumers of the water resource..

152. All interview and questionnaire data is on file with the authors.

153. For the state agency group, 12 interviews and surveys were completed; 9 interviews were
conducted and 7 surveys were returned by water rights holders; and 7 interviews and surveys were
completed by the interest groups.

154. While informed minds make informed decisions, the solutions differ. Stakeholders are
making informed decisions based on their different interests in the allocation of water among
competing interests. Since the stakeholders represent regulatory, managerial and environmental
interests, their solutions reflect these interests.

155. Data from the questionnaire comprised the quantitative aspect of the study and was
analyzed through descriptive statistical procedures. Descriptive statistics are used to classify and
summarize response frequencies. Measures of central tendency and variations among responses can
be used to describe the data. The measure of central tendency used in this study was the median.
With such asmall sample size, the median isthe appropriate measure. For adiscussion of descriptive
statistics see DENNIS E. HINKLE ET AL, APPLIED
STATISTICS FOR THE BEHAVIORAL SCIENCES 18(1994).

156. The following study limitations should be recognized. The respondents views are not
necessarily theviews of the agency or stakeholder group. Thisstudy specifically sought the* experts’
who would be at the forefront of decisionmaking and policy formulation. It did not seek a
representative sample of all possible stakeholders.
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to quantify theamount of water required along river segments; (3) theimportance of
equity inselectingaparticul ar strategy; (4) theeffect of agency recal citrance; and (5)
theimportant but uncertainrolefor the statewater bank. Stakehol dersconcurred that
resolving these issues will be crucial to reaching consensus on the adoption of a
particular strategy.

1. Thetemporal and spatial nature of instream flow needs.

Stakeholdersgenerally view instreamflow i ssuesasastatewide problemwith
“temporal and spatial dimensions.” Thetemporal dimensionisillustrated duringtimes
of drought when most water users will suffer, though not in the same proportions.
The following statement reflects the view held by many state and local water
management officials, regarding the temporal nature of instream flows:

It's going to be very difficult to do any management of the environment
during adrought, | mean that the systemwill be stressed naturally and that’ s
the point where man prevails over nature and water will be used to satisfy
domesticand municipal needs. Except onafew river basinswhereflowshave
been adversely affected by reservoir construction, thereissufficient water for
instream needs during normal condition.™’

While all respondents concur on providing water to meet domestic needs, the
respondentsdiverge over where and when to begin. Environmental interestssuggest
that somelevel of resource protection and sustainability should bethefirst priority,
and needs, other than domestic needs, should be satisfied after this concern is
addressed. Water supply and regulatory stakeholders did not share thisview. They
thought that instream flows should be satisfied after municipal, industrial and
irrigation needsweremet. Whether somelevel of instreamflowsand needsshould be
satisfied prior to satisfaction of other needs remains a problem for stakeholders.

The spatial nature of instream needsis manifested on aregional basis.**® In
east Texas where rainfall is abundant, inadequate instream flow is not a major
problem.’ In south central Texas, springs from the Edwards Aquifer increase the
base flow of streams beyond the capacity of surface drainage and produce more
uniform flows.*® The problem is seen as most

157. Confidentia interview with a state official in Austin, Tex. (Apr. 16,1996).

158. - All respondents recognized this as a management issue.

159. Except for one respondent who thought that the Trinity River had major instream flow
problems, no other stakeholder identified instream flow needs for East Texas Rivers.

160. See Raymond Mathews and Yixing Ban, The Texas Method of Preliminary Instream Flow
Assessment, 2 Rivers 295, 300 (1991).



Winter 1998] PROTECTING INSTREAM FLOWSIN TEXAS 185

severe in the southern and western semiarid regions of the state where rainfal is
highly variable. Intheseregionstheresultant hydrol ogy isstochastic, event based and
often intermittent.

The spatial problem iscompounded by the fact that many river basinsinthe
southern and semiarid regions of the state are fully appropriated.’** In these basins
thereisvery little protectionfor instream flowsand the environmental amenitiesare
at the mercy of the next drought.'¢?

The Guadalupe, San Antonio and Colorado River basins were identified
most frequently asproblematic basins.*® Respondentssaw the Colorado River basin,
particularly thelower basin, asaproblem but many thought that the L ower Colorado
River Authority’ s 1993 Water Management Plan held some promise of providing
instream flow protection.

2. Flow quantification.

Stakeholders, especially water rights holders, believethat finding asolution
to instream flows is problematic because the amount of water needed to satisfy
instream flow needs has yet to be determined on a stream segmented basis. This
guantification uncertai nty appearsto bethe primary reason why thisgroup citesthe
instream flow issue as a problem. Since stakeholdersin this group engagein long-
term planning, the uncertainty regarding instream flow quantification currently
appears to be problematic for these planning efforts.

While the three state agencies have reached consensus on criteria for
determininginstream flow needsdownstreamfor new on-channel reservoir projects,'*
this consensus is not shared by other non-state agency

161. See TNRCC, REGULATORY GUIDANCE DOC., supra note 8, at 26.

162. Confidential interview with an aguatic biologist in Austin, Tex. (Apr. 22, 1996).

163. Other basins or areas mentioned were the Brazos River Basin, the Corpus Christi area, the
Sabine River Basin, the Nueces River Basin, and the Blanco River Basin. One respondent said every
river that drains into the Gulf of Mexico is problematic, while two respondents did not feel
knowledgeable enough to give an informed answer. The Rio Grande River Basin was mentioned by
somerespondents, and most of these respondents essentially had no hope of instream provisioninthis
basin. Supra note 152.

164. The conservation storage of new, on-channel water supply reservoirs would be divided into
three categories with provisions for varying levels of instream flows downstream of the projects.
Category 1 occurs when reservoir water levels are greater than 80 percent of storage capacity and
water for inflowswill be discharged at arate up to the monthly medians, calculated with naturalized
daily stream flow estimates. Category 2 occurs as dry conditions drop reservoir levelsto between 50
and 80 percent of storage capacity. In this category, water for inflows would be discharged only up
to the monthly 25th percentile flow values, calculated with naturalized daily stream flow estimates.
In
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stakeholders. Waters rights holders and water suppliers suggest that these criteria
hamper their long-range planning needs. River authorities and water districts,
especially thosethat have maj or waterworks, must planfar intothefuturefor initially
acquiring and then supplying water. These new criteria may partly or completely
change some of these plans.

3. Equity and fairness must guide strategy selection.

All stakeholdersstressed that water usersshouldfairly and equitably sharein
the burden of providing water to meet instream flow needs. While agreeing that this
concept should guide agency action, stakeholders did not want to quantify or
numerically assess where the burden should fail. They preferred a case-by-case,
basin-by-basin process for alocating the burden.

M ost stakehol dersseethe current TNRCC practiceof providinginstreamflow
protection through the permit amendment processasinequitabl e, becausethe onus of
protectionislargely placed onthosewhowishtoamendtheir permits.’®® Thispractice
has the potential to discourage water rights transfers and encourage circumvention
of the permitting process. As stated by one respondent:

wedon't havethe best ideasbut we aretrying to balance the equity concerns
across all water rights holders. A worst case scenario would beif the rules
were such that an applicant knew that only they would be at risk if they came
in for a new project, they just wouldn’'t come in for an amendment. They
would violate the existing amendment and run the risk of an action by the
Commission. Further, | don't think that we can apply instream flow
reguirementsto the next applicant and ask them to meet 100 percent of the
instream needs. If we do, there won'’t be another applicant.'®

category 3, when drought conditions drop reservoir levels below 50 percent storage capacity, water
for inflowswould be discharged to meet the established water quality standard (7Q2 value published
by TNRCC) for the downstream segment. See Consensus Water Planning, supra note 10.

165. Since 1985 the TNRCC hasimposed conditions on new or amended water rights permitsto
include considerations for instream flows. M ost appropriationsin Texas were made before instream
flow criteria were inserted into the permit process, and the burden of providing instream flow
protection will only be borne by arelatively few rights holders. See TEX. WATER CODE ANN. §
11.147 (West 1988).

166. Confidential interview with statewater agency administrator in Austin, Tex. (Apr. 16,1996).
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In spite of this concern, the TNRCC continues to apply the instream conditions to
new permitsand amendmentsand isrel uctant toimpose conditionson all water rights
holders.*®

Equity concerns were also raised based on the concern that the state would
apply thesameinflow criteriatoall river basins. This” one-size-fits-all” method was
seen by many asproblematic. Thegeographicand hydrographicdiversity of thestate
is well recognized but application of a diversity of methods is not. Several
respondentsin this study advocated regional or basin-by-basin approachesto water
management, including instream flows.*®

4. Inflow protection suffersfrom agency recalcitrance.

The potential political and economic repercussions of reallocating water to
instream flowsisrecognized by stakehol dersascontributingto TNRCC recal citrance
in aggressively seeking protection for these flows. There is a strong view among
stakeholdersoutsideof the TNRCC that theagency isreluctant to exerciseitslegally
delegated authority. While these respondents recognize the politically onerous
repercussion for the TNRCC in exercising this authority, they do not accept thisas
justification for agency inertia. Stakeholdersrecognize that thereisan institutional
culture that may be difficult to change.

5. Uncertain Rolefor the State Water Bank

The Texas Legidature empowered the Texas Water Bank to facilitate the
transfer of water from all sources as necessary to provide an adequate water supply
for usewithinthe State of Texas.***The TWDB administersthe Bank, and the agency
has been given significant leeway in creating and operating the Bank.*°Several key
elements of this legislation deserve mentioning. First, the TWDB can facilitate
negotiated agreementsbetween buyers, sellers, and depositors; provideregistries of
buyers and sellers; promote water conservation by allowing conserved water to be
depositedintheBank; purchaseor otherwiseacquireand sell water and water rights;
and establish regional banks. Second, up to 50 percent of awater right, including
conservedwater, may bedeposited. Third, water placedintheBank isprotected from
cancellation for ten years. Finaly, the

167. See TNRCC, REGULATORY GUIDANCE DOC., supra note 8, at 75

168. Concerns expressed by stakeholders from all groups, even the regulatory group, recognized
the need for a basin-specific approach. Supra note 152.

169. See TEX. WATER CODE ANN. § 15.701-15.708 (West Supp. 1997).

170. See 31 TEX. ADMIN. CODE § 359 (WESTLAW, through March 28,1997).
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Bank is completely voluntary, and transactions may be made outside the Bank.*"*
Amongthewestern water banks, the TexasWater Bank hasthewidest legal latitude
in the design and operation of its programs.*’

The general consensus among respondents was that the Bank could be an
effectivetransfer mechanismintheallocation of state water though therespondents
were uncertain asto how thiswould be accomplished. Someinterviewees said that
it would not work because there is no infrastructure to support it.”® The most
significant drawback to the Bank wasthe lack of state funding to acquire water for
instream purposes.

C. Crafting instream flow strategies

Developing a set of strategies for instream flow protection requires that a
distinction bemadebetween fully appropriated and non-fully appropriatedrivers.*™
If unappropriated water isnot availablein ariver and water must betaken away from
an existing use and reallocated to instream flows, a different set of strategies is
needed than when water is available without reallocation.*”

In order to determine stakehol der acceptance of aparticular instream flow
strategy, a preference-feasibility analysis was developed based on a four-step
process.'®First, a set of possible instream flow

171. SeeTEXASWATERDRY.BD.,A REPORT TO THE GOVERNORAND MEMBERSOF
THE TEXAS LEGISLATURE CONCERNING THE TEXAS WATER BANK (1995).

172. Se,e MACDONNELL, supra. note 94, at 4-79.

173. Other limitations onthe Bank include depositor fears about placing their right(s) in the Bank
because of uncertainty of how much water they will receive when they withdraw their right (e.g.
through partial or full cancellation or a percentage set-aside). Three individuals said, however, that
the Bank, as it is structured presently, only appears to prevent cancellation. One person, moreover,
mentioned that the restriction of only depositing 50% of one's water right into the Bank is amajor
hindranceto participation. Finally, one respondent said the Bank will become more active only when
water in Texas is exchanged on a market-price basis, rather than a cost of service basis. Supra note
152.

174. TEX.WATER CODEANN. § 11.134(b)(2) (West 1988) providesthat the Commission may
grant an application for anew or increased appropriation if there is sufficient unappropriated water
available in theriver. Available water is the amount remaining in the river after taking into account
compl ete satisfaction of all paper and vested water rights valued at their fully authorized levels. See
Lower Colo. River Auth. v. Tex. Dep't of Water Resources, 689 S.W.2d 873 (Tex. 1984).

175. Thereisnowater availablefor new appropriations[riversarefully appropriated] in stretches
of the Canadian, Red, Cypress, Sabine, Neches, Trinity, Brazos, Colorado, Guadal upe, San Antonio,
Nueces and Rio Granderivers. See TNRCC, REGULATORY GUIDANCE DOC., supra note 8, at
26.

176. Thisisavariant of importance-performance analysis developed for use in marketing. See
James A. Martilla & John C. James, Importance-Performance Analysis, 41 J. MARKETING, Jan.
1977, at 77.
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strategieswere devel oped fromtheliterature and fromthe practicesof other states.*’”
Second, stakeholderswereasked torank their preferencefor aparticular strategy and
to rank the feasibility of implementing these strategies on a5-point Likert scale.!”®
Next median preferenceand feasibility scoreswere cal cul ated for each strategy (see
Tables 1 and 2). Testing indicated that there were no statistically significant
differences between the stakeholder groupsin the strategiesthey selected for fully
appropriated streams and there were two differencesin strategies for the non-fully
appropriated streams.*Finally, each median scorewasplotted on atwo-dimensional
action grid. Theaction gridsdepicted in Figures 1 and 2 offer avisual display of the
results. Strategies appearing in the right portion of the grid, and in particular the
upper right quadrant, arefavored by stakeholders, therefore effortsshoul d befocused
on these strategies.

1. Fully appropriated rivers.

Figure 1 combinestheentire sample’ schoicesfor preferenceand feasibility
on strategiesfor fully appropriated streams. The upper-right quadrant of the graph
denotes strategies that the sample as awhole clearly favors and which they feel are
feasible to implement.'® Stakeholders favor strategies that:

(2) imposeinstream flow conditions on new permitsand on amendmentsto
existing permits;

177. These strategies are outlined in Section 111. Supra notes 42-147, and accompanying text.

178. For purposes of this study, ‘preferences’ refers to respondents’ ideal choice(s), with all
things being equal. ‘ Feasibility’ refers to the viability or possibility of implementing these choices,
considering such things as legal, palitical, economic, and/or social constraints and costs.

179. Weused the Kruskal-Wallis nonparametric procedure (the parametric anal og isthe one-way
analysis of variance F test). Thistest is applicable for three or more samples, and the null hypothesis
tested is that the population distributions from which the samples were selected are the same. In
analyzing the median “scores’ given by the state agency, interest/citizen, and rights holder/water
supplier stakeholder groups, it appears that there are no statistically significant differences among
the groups in the strategies they selected for fully appropriated streams. For a discussion of this
statistic see generally HINKLE ET. AL., supra note 155, at 102-24.

180. Respondents were neutral on preference and feasibility for both flow augmentation
mechanisms and the public trust doctrine. Reservoir storage releases, while opposed by the sample
as awhole, are questionable with respect to feasibility implementation. Conversely, two strategies
located in the lower-left quadrant, condemnation and navigability definitions, were opposed and
thought to be infeasible for implementation. Supra note 152.
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(2) allow for thepurchaseof instreamrights (water marketing) by interested
parties,

(3) require al permit holders to change diversion practice to satisfy state
water quality standards (7Q2 standards); and

(4) require cancellation of unused water rights.*®*

Except for cancellation(s), stakeholders also thought that these strategies were
feasibletoimplement inthe state. Strategies 1 and 3 are status quo positionsand do
not represent asignificant change, whilestrategies2 and 4 represent adeparturefrom
the status quo.

Although many stakehol dersrecognized the TNRCC' sreluctanceto pursue
acancellation program, they believed that this strategy could make water available
for instream flows. The argument for this strategy isthat if water isnot being used
beneficially, then the Water Code requires that it be canceled.'®

2. Non-fully appropriated streams.

Asillustrated in Figure 2, strategies favored by stakeholders on non-fully
appropriated streams in the state include:

(1) conditions on new permits;

(2) reservation of minimum flows;

(3) purchase of instream rights by interested parties;

(4) conditions on amended permits; and

(5) cancellation(s).

Except for the neutral response given to cancellation(s), all of these strategieswere
also thought to be feasible for implementation. Of these preferred strategies,
conditionson new and amended permitsrepresent retention of thestatusquo.*®* The
other three exemplify a desire for change.

181. Respondents in this study were presented a number of strategies that could be used to
establish and preserve instream flows in Texas. Although there are many more strategies which the
state can utilize, those presented were thought to be the most feasible in the state.

182. Itisthelegidature’ sexpressintention that water not put to beneficial useis considered not
appropriated. See TEX. WATER CODE ANN. § 11.025 (West 1988).

183. The Kruskal-Wallis test, detected significant differences, at the alpha= .05 level, among
stakeholder group responses for (1) preference for navigability definitions (chi-square 7.657, d.f. 2,
sig. .022); and (2) feasibility for reservoir storage releases (chi-square 7.086, d.f. 2, sig. .029). On
preference for navigability definitions, the groups that were found to be statistically different were
theinterest/citizen group and the rights holder/water supplier group (test statistic 9.33, critical value
8.62). Differences regarding the feasibility for reservoir storage releases on non-fully appropriated
streams were found between the state agency group and interest/citizen group (test statistic 9.29,
critical value -8.59). Supra note 152.
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Table 1. Stakeholder M edian Ratings of Preferences and Feasibilities
for Instream Flow Strategies on Fully Appropriated Streams
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Aside from the bays and estuaries provision in the Texas Water Code there
does not appear to be any other instance where the state has reserved or set-aside
water for instream uses. Therefore by definition, there should be water availablein
non-fully appropriated streams for reservations to meet instream flow needs.
Although the number of stream segments with water availability may be limited,
stakeholdersfavor the use of thisreservation strategy to preserveavailablewater for
instreamuses. Canceling unused water rightsto free up additional water for instream
flows should probably be examined for non-fully appropriated streams as well.

V. CONCLUSIONS-

Competitionfor water in Texas hasreached apoint wherelittle, if anything,
isavailablefor instream flows. Thefailureto quantify abaselevel of inflow needs
onmany Texasriversand to account for thisbaselevel of instream and estuary flow
needsduringthe Texaseraof dambuilding complicatesthe devel opment of solutions.
Idedlly, abase level of instream flow needs should have been determined and once
that level wassatisfied offstream diversionsauthorized.*®* However, that model was
not used and Texas must seek retrofitting solutions.

Whileregulatory reall ocations have successfully securedinstreamflowsin
other western states, the political totem of “ private property rights” isso entrenched
in Texas lore that any compulsory reallocation of water in Texas will meet with
heavy political opposition.*®® In this environment, purchasing water rights, placing
conditions on existing, new and amended water permits, requiring compliancewith
water qua ity standardsand reservationsof minimumflowson non-fully appropriated
riversmay bethebest meansfor maintaining minimum streamflows. Thesestrategies
areall authorizedinthe Water Codebut have not been pursued by the TNRCC. If the
TNRCCweretoaddthesethreestrategiestoits”arsenal” of instreamflow protection
strategies, more instream flows could be realized.

Environmental intereststhat havehistorically favored aregul atory approach
tonatural resourceor environmental reall ocation, appear to be shifting to acourse of

consensus-building and negotiated outcomes using

184. The zoned approach for water releases from new reservoirs recently approved by the
TNRCC, TWDB and TPWD is a belated attempt to follow this model. See Consensus Water
Planning, supra note 10, at 4.

185. Indeed, one manifestation of this is the TNRCC recalcitrance to institute cancellation
proceedings of unused or nonbenefically used water rights. See TNRCC, REGULATORY

GUIDANCE Doc., supra note 8, at 75.
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Table 2. Stakeholder Median Ratings of Preferences and Feasibilities for
Instream Flow Strategies on Non-Fully Appropriated Streams
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thesestrategies. Aswith most government initiative, changethat istheleast disruptive
ischangethat will get theleast opposition. Merely recognizing or nominally adding
these strategieswill not providethe desired results. Activeimplementation of these
mechanismswill be necessary for noticeable change to take place. This may mean
that a fundamental change in the institutional culture of the TNRCC may be
necessary.’® In order to create a climate that encourages stakeholders to seek
negotiated solutionstoinstreamflow problemsin Texas, the TNRCC shouldingtitute
acancellation program. Until thereissome compulsion for the stakehol derstowork
together, there is only the incentive to plan and not to implement.

Finally, thewater shortagesresultingfromthedrought of 1996illustratethat
we have reached a crossroads in the management of Texas water resources. Water
demand inthestate continuesto grow whilethe opportunity to devel op new supplies
continues to shrink. Urban growth, industrial and tourism development,
environmental needs and recreation uses are creating new demands, for water. The
challengefor Texaswater agenciesand water stakeholdersisto devel op negotiated
solutions to protect instream flows where the benefits of cooperation exceed the
rewards of rivalry.

186. It would be naive to suggest that political forces do not insert themselves into the policy
process. Likewise, it would be carefree to assert that agency personnel are immune to these forces.
Perhaps the change that is called for is a political one and must originate in the legislature or the
governor’s office.



