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The Pr oducer Pr adedion  Act—will It
pr aeapr oducer s? Ar ejoinder

Theartide,“The Producer Protecion Act— M it Protect Producers?” appearingin
the Jaruaty, 2001, issue of Agricultural Law Update 5 proioundy touding o
thosewho care deeply aboutminimizing decepiive practices, ensuing fulinforma:
Mardredumgqmnmtrmmnraahmnmagnmma
pece. Unfotunaiely, the aride tends o ignoe many of the anticompetiive
practices of agrbusiness fims which sometimes take advaniage of therr rekatively
strong bargaining power in contracing with fammers.
The arfide ks 0 recognize the dspary in inomnaiion, sophisication, and
market power between highly concentrated firms (many with regional domnnanoe)
onthe one hand and famiy:style groners onthe ather. ! taoEsbeg e
nquienothetypedfmbehavonnhichgaveriseiothe ProducerProiecion Act
proposal - Rather, the arfide raises one-sided questions based upon unproven
‘Unintended consequences” Yet, the aride does nat point © any study which
condudes thet prohibiing these pracices has caused harm in ather contexts.

The Producer Protection Act

The Producer Protection Act, endorsed by the Attomeys General of seventeen
Siates, would teke several minar sieps tonards providing ful information, fen
protedion and reduding economic retaliation i the: processorproducer contract
reltionships. The proposal indudes six parts:

1 Require coniradts 0 be in plain lenguiege and disdose maieid isks;

2 Provice contract producers wih a three-day canoelation peviod o review

4. Provide procluicars a frstrioy fen for payments due under the contract;

5. Prevert capricous or relelaiony ierminaiion of the contract; and

6. Prevent reigliaion against producers who partidoate in producer oganiza-
os

Al the provisions have precedent in ather areas of the law, such as consumer

Continued on page 2

New administr a veequiaber a&f
author ityf or USDA conser vation

contr acts

Congress recently amended the Food Security Act of 1985 in areating a new “good
faihrelenoe’ satie. Thissatuie, bbe codied at 16 US.C. 8§ 3330a, gdesD
the Environmental Conservation Reserve Program (ECARP). ECARP consists of the
Conservation Reserve Program (CRP), the Wetland Reserve Program (WRP), and
the Emvionmenial Quiity Incentives Program (EQIP). In its entiety, the new
saiLe povdes as fdons:
GOOD FAITH RELIANCE.
(@) IN GENERAL—Exceptas provided in subsection (d) and notwithstand-
inganyaherprovisonditischepier;the Seaetarlyshalprovideeqiisbiereief
0 an awner or operator thet has entered inip a.contract undeer this chapier, and
thetissubsequenty deierminedibbeinvidstion dfthe contradt, ithe onneror
operator in attiermpiing t comply with the terms of the contract and envoliment
recuiements ook adions in good fath reflance on the adion ar advice of an
authorized represeniative of the Searetaty.

Continued on page 2
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Consequences
The artide attempis to overshadow
the iniended consequences of the pro-
posd by rasg a seies of quesions
designed 1o highight unproven fears of
‘Unintended  consequences” The intended
oonsequences are, for example, o alow
famers the abiity o understand the
contract thet they are signing through
nating the pradice of some processors

therlenderaratiomeywihthecontract

at hand. Other intended conseguences

arepprohbtprocessosomeminet:

ing conrads in response 0 producers

omanzng o a bargainng untor in
- G

the process.
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Yet the artice looks anay from these inerest 0 ty 10 address the pobems

known abuses to focus on the unknoan. thet result from such reltionships.

The saties of quesions posed nthe ar-

fide have no empiical suppat. Ghven The Missouri example

that the propasal has precedentinmany Thearide usesamissiatedand unre-
other coniexts, one would think thatthe: lted anecdate o serve as a foundation
aidewoudeiherdestudesthetpo- for its amgument thet unintended conse-
vided suppart for ther fears, or adnt quences might occur and that such out
et there 5 o empiical bess Tor is omesmﬂbenrtﬁbaremey
apions. independent agricuiura studure?”

The question is natwhether there are SatesthatMissoui‘hithe early 19908
consequences but whether thase conse- enacted ‘tough ant-corporate farming
quencesaeinthepubicinerestin—(1) legsiation” and that the independent
enhandng competiion; (2) cubing the pok industry “dedined significanty”
market power inherent in high and ris- theresfier. Threadldl eds ae hetthe
ing concentration; and (3) encouraging a Mesoui  leggation 2wes enaced in 1975,
more raiional system of resouroe aloca nat theearly1990s"andiwes 18years
tionandincome distrouion. Ghventhe ber (1 1998, 3 nata ‘ew shat yeas
sgniicant dhange n the sudure of afferwerd that the Missouri legsaiLre
agicuiural markets in recent years, relaxed the coporate imis on three
much cfwhich s atouebe b the i+ Northem Missouri counties (ranked
aessedeveldioonceniaioninteag- among the mast economically distressed
culLra processig sedon, aninessig in the country) and aloned coporae
number of producers face a gregter ke hog producers o operate in those court
thood ofbeing fed noverical poduc: &
tion chains managed by highly concen+ L5 dink © see te —HOHD
faied ims wih the ablly b eeroe betweencoporatefaminglawsandfair-
signiicantmarketpower. Fomapoicy rnesshoontedingwns. Benfarel:
pagedetcatnysntepudss Cont.on p.3
U S D ALCont. fromp. 1

(b) TYPES OF RELIEF—The Secre- the awner or operator know are incorr

tary shal— ssiertwih gpplicabie lw (indudng

(D) b the exent the Seaery deer- regueions).

mines that an owner or operator has (e) APPLICABILITY OF RELIEF.—

been nured by good faih refance Reldurdertissedonshalbeaval

Oesaioed in subsedion (@), dow the abeforoonradsinefecton Janary

onwneroroperatoriodoarnyoneormore 1, 2000 ad for d subsequent con-

of the folowing— ks

(A) oretain payments received un- Agricultiure, Rural Development, Food
derthe conredt; and Drug Administration, and Related
(B) o coninue b recehve payments Agencies Appropriations Act, 2001, Pub.

under the conradt; L No. 106387, M1, 8 755,114 Set
Ovblegpdapatdtebd 1549, 1549A:103-1549A:104 (to be cod-
ooveredbytheconractenoledinthe dat16USC.§3830@)

applcable program under this chap- Analogous administrative equitable

g relefauhaiywihrespectiopices p-

Ooeaddapatdtebd pot and ather payments was iniialy
covered by the aontradt in the gopk gantediothe Seaetaryinthe Foodand
cable program under this chapier; or Agricuiiure Act of 1962. As amended,

B aaydharequideete ths auhaiy s curenly aodied &t 7
Secretary deems appropriate; and USC. § 133% Seaon 7CFR 8
(2 requre the onner ar operaior © 7187, 7188 (ues impemening 7 USC.

take such adions as are necessary o § 133%4). Whie § 133%a can be reed 0

remedy any faiure to comply with the encompass payments made under the

ot ECARP programs, Congress apparently

(c) RELATION TO OTHER LAW.— wented © erase any doutt as o the

The authoiy t© provide refef under Seaetay's authory 1o grant admins-

tssadonsralbenaddionioary taive equiste reef wih resped ©

aherauthoiyprovdedinthisorany these programs.

aherAd. Although both the new statite and §

(d) EXCEPTION—This section shall 133% vest the authoiy O grant equr

nat apply 0 a patiem of condut in eereeintheSeaeayheDiedor

which an authorized represeniative of of the USDA National Appeals Division

theSeaetarytakesadionsorprovides (NAD) hasthe sameauthority. Inavitho-

advice wih respedt 0 an owner or 1izing the Secretary to areate the USDA

operator thet the representative and Cont. onpage 3
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Second Circuit denies pa yment of attomne ysfesf om PACAr ust
pr oceeds
The Second Cireuit has ruled thet an fusiee’s bankiupicy, tust assels are The Second Circuit rejected Mr.
attomeywho represented aproduce pur- nat part of the tusiee’s barkiupicy es- Mandefs daim. Athough it conoeded
dhesaasLiibodedacoounisieca e See7USC.84990) thet odinary trust principes coud ap-
able may nat enforce a fen for unpad In CH. Robinson Co. v. Aanco ,CH py to PACAtusts, it obseved that PACA
atiomeys fees againdt the prooeeds o Rabinson sod produce to Alanco, a pro- trusts are statutory and thus common
the sutwhenthese proceedsare heldin duce broker. Alanco subsequenty ceased lw tust prindples coud nat oy
et fortebenet dfthe agrdl po- operations and was liquidated. When they conficted with PACA. Based onits
due sdlr  under Peishabe Alanco ceased gperations it oned CH. examinationofPACAanditsimplement-
Commaodities Act (PACA). C.H.Robinson Robinson more than $200,000 for unpaid ingreguiations, the courtcondudedithet
Co. v. Aaoo Cap, No. 00-7148, 2001 produce purchases. PACA trustees have a duty under PACA
WL 91956 (2d Cr. Feb. 2, 2001). AbnoobierreceMedasatiementina fopaythefulamountofthedeltonedio

Under PACA, a trust automatically lawsuit against a terminal market © their produce suppliers. Thus, unike
asesontherecstdfapaisheteag which it had sod produce thet it hed most common law trusts, PACA trusts
cultural commodity by a commission hrokered for CH. Rolinson. This recov- enie ther benefcaies basum o=
merchart, dealer, or broker after the ay was Aanoos oy asst CH. Robnson &
transferafonnership, possession,aroon sued Alanco and is president seeking Since Alanco, the PACA trust frusiee
td ofthe commodiy by the seler, sup- recovaryforthe produceforwhichithed inthiscase, was defund, the onyfunds
per,aragenthered Thetusieesthe not been paid and damages for disspa- avebbe © t were the funds againgt
commission merchart, dealer, or broker. fion of PACA trust asseis. Bath defent whichMr.Mandelassertedhisatiomey’s
The copus df e st consss of dants setied with CH. Robinson. Under feesien ThusanyleespaidbyAbnooio
perishable agricuiural commodiies, & this setiement, Alanco tumed over © Mr. Mandel out of these funds would
inveriory of food or ather produds de- CH.Robinsonaparionafthesumithad diminish the amount of money paid
rived from perishabe agricuiral com- receved fom is setfement wih the CH. Robinson, the PACA trust benef-
modiies, and any receivables or pro- terminal market. The remainder was cary. Mr. Mandel was simply anather
ceedsarsngfromsale of suchcommod- withheld by the attomey for Alancowho one of Aanoos aediors. Since PACA
ties or nveriory, which are owned or assared an aiomeys len on the wih fust beneidaies were enied Ul
held by a commission merchart, broker, held sum for his senvces in connedion paymen, thecourtreason, inecessarly
arckeslr Thetustisaosting, nonssg wih Alanoo's suit against the terminal folons thet they must receive ful pay-
regeied tust covering a ofthe subiect market. CH. Robinson disputed the ment before the PACA trustee may law-
assets. Assets may be comminged. If aomeysightorsanthissumdaim: fly Lee tustiunds o pay aher aed-
they are commingled, according o gen+ ing that the wihheld sum constiued fos. The cout thereioe ued et ‘a
edpingdesaiustawenspboed PACA trust assets o which it wes en+ PACA trustee may not use PACA funds
owver the enire comminged fund. The H fopayatiomeyleesinouredincdleding
benefcaiesaithetustareunpadsup The attomey, Mark Mandel, dlaimed aooourns receivabe held n st for a
pes o sses of padrele agiok thathewaseniiedtothe disputed sum sl o peidebe  agioud commock
d commodiies and ther  agents.  Tiust becausehssenviceskediotherecoveryof ties” CH. Robinson Co. v. Aanco , 2001
beneficaries who have preserved ther Alnoos anly remaning asset, the ac- WL91956 at *5.
chimipsharenthetustisassatsessant court receivable oned by the teminal —Chisiopher R Kelley, Assisart
ByanLietegid it dam’ market to Alanco. He daimed thet, un- Proessar of Lawy, Uniersiy of Akarr
They acouie adam et is supeor o der odnary tust pindoes, he wes sas, of Counse|, Viarn Law A,
seauredaediosandinheeventofihe enited D peymert o e st as- Camilla, GA

£
PRODUCER PROTECTIONd&t. from p. 2
fonshp exsed, thee s o enpiicdl saiesinthe county. inplanlanguage and containdisdosure
uppatiorhealegaionthat Seie o Thus, there 5 no evidence that the dmeed s’ 4y gt
porate farming kaws have any effect on enadmentofthe legsiationin 1975 hed questiorssuchaswhether”..alproduc-
harming agricultiure. Many major agr- theefledassumedhythearideauinors. fion contracts jwould have 1] be vetied
cuiLral siates have coporate farming byadate Atomey Generds Sl The
laws induding lowa, Nebraska, Kansas, Specific issues nguegedithesaiiedoesnotstaie, or
South Dakota, and Minnesota. These Theartdetagesthe proposed prov even imply, that such review would be
states remain major pork producing sonwhichwouid feguirecontradistole recuied.  °
Continuedonp. 6

U S D ALont. fromp. 2
NAD, Congress expressly granted the Saue. The extent i which equittbie aciing the new statute Congress may
NAD Directorauthority coextensivewith reefwlbefothoomingskesscaian have beenimpldtly prodding the Secre-
the authoiy of the Seaeiary o gart Anecdaial reportsindicaie thetbath the tary and the NAD Direcior to exercise
equiiable relef under 7 USC. § 133% Secretary and the NAD Director have ther equiahle ieef auihay.
and ‘aher ews” 7 USC. § 6998(0). been fugdl wih ther equise rekef —Christopher R. Keley, Assistant
Thus, the NAD statute’s reference o poner. In addion o renforang the Poessar of Law, Universly of
“otherlans’ gves the NAD Director the Sceays eqidde e adhoty wih Arkansas, Of Counsel, Vann Law
authory t grant relief under the new respect to the ECARP programs, by en- Fim, Camilla, GA
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Anintr  oaductoniof eder almar keigar dersfaf us ,
vegeiables ,n uls , andspecalycar ops

By Christopher R. Keley keting agreement and marketing order enhancetherincomesandareateinequ
progams. aedesgnedoraiseandsia- tiesamonggonershybeinglessrestic-
Federdmarkeingodersforfiuis, veg- hize prices dfcatanprodudsinavay fveforthosewhosainexpotmalkes”
elables, nuis and specialy aops have thet poeds bah te nieest of te Zinn&Powers, yoa,  dr2feigo
been broady charadterized in many dif consumer and the purchasing power of an ader that is now defund)). Nonethe-
ferent ways. For example, consider the the farmer.” Julian C. Juergensmeyer & less marketingodersaregeneralysup-
fdonng  cosavaion: ‘Sthoas  hae k James B. Wadey, Agricuttral Law ] ported by most farmers whase commodi-
ened markeing oders b industrial car- 101 (1982 tesaecoveredbyanader. d.
ek, Qiics contend thet markeling o The legisiaion authorizing federal Identfying the winners and losers
ders alow independent, and nomally marketing orders, the Agricultural Mar- undermarketingordersandtheextentof
compeiing, ims 1 engage in cokecive keiing Agreement Actof 1937, dfiersthe ther respecive gans and bsses s ne-
adMies thet aniirust s deny fims fdoningusicaioniothaedencs ther certain nor easy o deemine:
natherindusties”LeonGaroyan, Mar- Iscedaredthathedstpionaite Those who support marketing orders
keingOmers ,23UC.DavsL.Rev.697, ordery exchange of commodiies in find few economic studes o support
697 (1990) (foonoe amited) [hereinaf interstate commeroe impairs the pur- ther pasiions. They suppart therr
ter Garoyan]. Likening marketing or- chasing power offarmers and destroys vensonthebesisofproducerwelare,
des o ‘induetial carels’ s mid com- the value of agiouliLial asseis which economictheary, and experience. They
pared o the folowing charadierization: suppatt the: national oredk: srucdure rely on the polical process et
Markeingodersarethedearestreic andthatthese condiions afiectians Bn eding pogams  Industies hae
ofthe Mussaini schod of agricuiural adions in agricutural commodites notsupported economicstudies, which
economics. Federal marketing orders wih a nefional pubic inerest, and has resulted in few measures thet de-
are essentialy federal prohibiions burden and obstruct the normal charr sabeeconomichenefisresuingfiom
aganst some famers saling pait of neks of iniersiaie commerce. markeing oders. Ao lading ae
ther hanvest They were hatched in 7USC.860L studies of marketing order impadis on
the same batch of federal programs as consumenelare, i
the National Industial Recovery Ad, What then are federal marketing or- ies partly resuiis fom the complexty
andwere based on the idea thet pros- dersforiuis vegeiehles nus andspe- and diiouly of s type of reseach
perity can be assured if govemment calty cops? And why do they warrant and from the lack of agreement as o
gveseachseparateindustythepower attention’? Toanswer the latier question performance aiera.
D adomd sf DD ge- s iededmatkeigadesiorius, Garoyan, suypra , & 7606 (odnde ok
antee is oan pofis. Wih market: vegeables, nuis, and specaly agps de- ted). Ore dear ‘Winner,” honever, s
ing orders, the govemment destroys sanvestenionoratiesstirecressons Congress, for it can make growers who
hanvests in order o prevent famers A, the aops subed © such ader want marketing orders happy without
from commiting suicde.... Marketing ofen are hghwalue aops and, acood- tapping the federal budget for anything
ader coniraks are besed on the idea ingy,aeimpatartiothenaionsagi- more than administrative expenses. In
thetfarmers are neviably vidimized cuitural economy. Second, many of the this sense, marketing programs are the
by a free market and cannot make a ags, paticualy te dius aops, ae “fam programs you dontsee.” Zpp &
profit unless the USDA intervenes enjoyed by mast American consumers, Powers, supra d@72
knock both farmers and consumers on andthe marketing orders coveringthose Defined broadly, a marketing order is
the head... f oranges were condons, aopshaveadedimpactonthecostand anorderissued bythe Secretary binding
fhere]would be no problemwih s aekhily ofthose aogps. Thid, mer- dpateseriiedintheaderbaom:
ing them. f govemment tied © re- keing oders are afom offederal fam ply wih is terms. As explained below,
st the number of condarrs ke policy that many Americans, induding the terms of the oder may restiit the
tiesoresiictherumberdfoanges, famers and therr lawyers, are unfami- marketing of the commodity by volume
Judges would go berserk in minutes! awih Thsatke hedbewlpo- andauiliyandrequirecontriouionsior
Buagiouue sdieert \ick an inrodudion o them. research and market promation pro-
James Bovard, The Faam Fiasco 17980, grams. Stated somewhat more com-
208, 207 (1991) (fooincie amited). What are marketing orders? ey
TheAgriculturalMarketingAgreement A marketing oder provides for the
More berign desapions are kely o Act of 1937 (AMAA) authorizes both reg.iion ofthe quiently; prioe, and/
un inthe folowing ven: “Federa mar- marketing agreements and marketing oriming ofthe produt marketed. It
ketingorders are producer-operated pro- orders.7U.S.C.8608c. TheAMAAwasa i a legdl nstument which seis the
gams amed at raising grower prices response to depressed commodity prices imis within which an agriculiural
and incomes by regulating product mar- inthe 1930s and b by o legel industrycanoperateaprogamaofsef
keting.” Glenn Zipp & Nicholas Poners, tionthatwould “‘enableeigible commod- regubion |k defnes the s o
Fuits and Vegelable Marketing Orders , ily groups 0 establish industry-wide trade for hander and producer, the
Natl Food Rev, Jan-Mar. 1990 at 72 marketing programs.” Garoyan, supra , commodity to be reguiated, and the
[hereinafier Zipp & Powers]. “The mar- asn aea b be coveed by e atker. ks
Controversial from the enaciment of reguiations are incumbert on a po-
the AMAA, marketing orders have been duwas and cmdhadesnten
atidzed by consumer advocaies for re- dustry once approved by two thids of
ChisgnherR Kl AssSartPioes ducingoonsumerchoicesandraisngcon- the produicers inthe spedied area.
sorof Law, Unversily of Arkansas, and sumer prices. Some commodity interests MC.Halberg, PoloyforAmencanAgr-
Of Counsel, Vann Law Firm, Camilla, also gppose makeing oders. ‘For i+ ale 175199
GA. slance, some producers daim that the

CdionaAizona dius adas A © A ddned hredy,  a makelig  agree-
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ment s a vouniaty, formal agreement
betweenthe Secretary and handers ofa
particular commodity. Unlike market-
ing orders, marketing agreements are
binding only on sgnaiory handers. The
terms ‘marketing order” and “marketing
agreement’ are often used interchange-
ably because marketing orders are usu-
aly accompanied by marketing agree-
menis. Henoeforth, these noteswdrefer

o both as ‘marketing oders”

In a sense, marketing orders are sim-
plythe vehide throughwhich the Seare-
taryissuesreguiationsunderthe AVIAA.
In recent years, federd maketing o
dersconsumedthreevolumesofthe Code
of Federd Regulaions.

To whom are marketing orders
directed?
Marketingodersaredrecedat han-
ders’ of the pariicuiar commocily sub-
pabtheader. Toheederidenedin
7USC. 860801 a‘tende’"sapo-
0esY, an assodgion of producers, or
anather engaged in “handing” an agi-
culural commodity idenified in secion
60802 Bytheneggivenierencedfsec-
ion608(9),an‘assocaiondproducars’
enludes tooparaiveassodationsolpo-
ducers who are nat engaged in process-
ing, daibuing, or shipping the com+
modity ofprocucttherecfooveredbyfarn]
ok’ Bxoept for reglers of mk and

mikpoduoseaiasaenosUbediD
marketingorders. 7U.S.C.86080(13)A).
Producars ading in ther capadly as
producers are also exempted. d.s
6080(13)B)
Alhoughthe Actdoesnotdefinehan-
der;” the various marketing aders do.
For example, the omder reguiaiing the
hendingoforanges, grapefils fanger-
ines, and tangelos gown in Farda, de-
fes ‘tande” s dons “ Handler i s
synonymouswith shiper  andmeansany
Jperson (except a. common cartier or con-
fact carier tangparting fuk for an
ather person) who, as owner, agert, or
dhewise hendesfiutinfreshiom,ar
casssiubbehanded” 7CFR §
905.7. Thesameorderdefines‘handeor
ship’ o mean:
@Tod can e, atas
patiut ornany ey bpeceftt
in the cument of commerce between
theproductionareaandany pointout

and the Detit of Coumbia of the

United States; and

(O)Toexpativiiomanypantinte

48 coniguous States and the Distiict

ofCoumbiaoftheUniedStatestoary

Oesination
H .89069 The ader ako defnes ‘oo
ducer” as “synonymous with grower and
means any personwhoisengagedinthe
produdion for market of fiut in the
production area and who has a propri-
eay nerest inthe fiuk so produoed”

B 8916

The commodities for which marketing
aderscanbessuedarelsedn7USC.
§ 6080(2). Hiorcaly, the agps most
extensively covered by marketing orders
(over 9% of the comesponding annual
farm value of the domestic cop and im+
pats)havebeenCabna—Anzonalem

extensively covered (more than 75% but
hﬁifmSI%)aeFmbthah

ol. Marketing oders covering 33%
% o ts value ae Foida dius,
winer pears, Horida tomatoes, and Or-
egortWashington hazelnuts. Nicholas J.
Powers,  Federal Markeling Orders for
Fuis, Viegetables, Nuts, and Spedially
Crops (USDA, Econ. Research Serv.,
Agric. Eoon. Rep. No. 629, Mar. 1990) at
14 [hereinafier Poners]. Some of these
ades are nolongernefied honever.

Under 7US.C. 8§608(11)B), market
ing oders for commodiies ather than
mk mugt ‘e imied in ther gopica
fion 1o the smalest regiondl producion
aeaarregondmarketingarea,orbath,
asthe case may be, which the Secretary
g out fhe dedared poicy of the
AMAA].”

What can marketing orders do?
Marketing orders permitthree catego-
ies of merkeing adily.
1. Volume management;
2 Quelly reguistions; and
Se Gaoyan, suypra a0 7USC §
60806)

Volume management acivites indude:
1 Shpping holidays :‘Shgag hok
daysprohibthandersfromsendingpro-
duce o the market during brief periods,
such as a few days or a week These
hoidays are inended to prevert shap
dednes nfam piceswhentee s a
days donf ime for e maket b e
align a temporary market supply and
demand imbalance.” Powers, g a
Al
2 Poakes :'Poaes regbe s
menis to the market over longer periods
upper imit on weekly shipments © a
market, or markets, that handers can
shponbehafdfitheconracedgoners.
Prorates seidom, in pradioe, compleiely
prevent handeers from sending produce
0 a maket as do shipping holidays.

ments o the higher-priced freshuse

market Each hander's share ofthe i+
dsty poge & popatod
diferxiﬂrypodnmoa’ﬁdedw
tebarda”

3 I\/Iaﬂ@tabzaus :"Matetaoca
tionsplaceamaximumonthequantity of
poduce thet handers mayshp b  regu
lated markets during a marketing sea-
season shpmert flows, market aloca
tions regulate annual shipmert flons.
Produdion in excess ofthe market alo-
cation can be sod in nonreguisted mar-
kets or stored and sad n a fuiure pe-
o Hab

4 Resene pook  :'Resave pods po-
hibit handlers from seling a minimum
sraedmmmseasﬂspodx:

fon. Thssheredihehavesedaops
place in storage or commonly caled the
resaivepoolanditisshippediocommer-
cial markets when grower prices have
ing ashat aop year, o s dvaed ©
pocessng  whenthee s adyonc  buldup
dney’ d ax.

5 Marketing alotments : ‘Marketing
aldmerisreqrefaderslonnﬂet
only produce for which they the grower
possesses amarketing quoa.... Growers
eansdalyypothadaedg et
tes Makeing adomens  indiedy o+
trol the maximum output, since growers
notpossessigalomentswouldnotpro-
duce acommodiy thet cannatbe sod...
Marketing aloiments are the mast corn-
toversialafthemarketingoderreguia:
tions becaLise they potentaly have the
greatest market power. Growers can co-
operatively actasamonopayithemar-
keting order completely covers produc-
fon of the aop... Gmes@bnm

b te sae

wsLely cover arly a part of the agds
pdenﬂalgrwvngareaardemybynew
growers and expansion by exising grow-
esspamied” b .axo3n

Quiality regulations indude grade and
size standards. “Grade requirements
(reguketions) pohbt  handes  fom shp-
pngSLbs!arxjardquailyproduoev\hlle

typcalyprohbithan:

the reguisted market (such asfresh use)
and divert sk'pments to m’egulated

Continued on p. 6
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MARKETING ORDERSEnt. fromp. 5
‘unfar methods of competiion and un-

far tade pracices in the hending’ o

the commodiy subedt © the ader. 7
USC. § 808o7)A).

How are marketing orders
promulgated?
Marketing orders may be proposed by
the Secetry o awy oher pasn 7 CFR
§ 9003@). f a person aher ten e
Secreary proposes an order, the Admin-
iraior of the Agicuial Marketing
Senvice  investigaies te necesstly for such
anade. o e Adminstiaior deter
mines that the proposed order ‘Ml tend
0 efedLee the dedbred poky o e
[AMAA], o f the Seaeary desies O
propose a marketing agreement or or-
heaing on the adkr.
ao 7USC. § 6183 @) (eoiig,
among other things, thet the Secretary
determine thet the issuance of an order
w ‘ed © dedge te deched pooy
of the AMAA).
Thereguationsfoundat7 CFR Pat
900 provide for “formal rulemaking.”
These reguiations aso gy b te amend
ingofamarkeing oderbyvittedithe
defniionof markeingaderinsedion
QP2 Seap 7USC.8608017).0nce
anadersadopied honever, tisimpe-
rmntedﬂwroughregulaﬂonspromulgated
under the ‘notice and comment” prov-
sonsofsedionSe3oftheAdminstraive
Procedure A, 5USC. 8553
Under 7 USC. § 60808), &t least 50
peoatdfte handers (80 pacertfor
Caonadiusiuls)dihe parfoer
commodityinthedefinedmarketingarea
must have signed an agreement before a
marketing oder can be issued. In addk
tion, the Secretary must determine thet
the ssuance of the ader is gpproved by
dher
@toticsdte producers e
quaesirCaomadiusiuls)of
the particular commodity who either
produced the commodity in the mar-
ketingareaorproduced thecommodity
txsdenihemlergaread.rrga

duing a represeniaiive period.
7 USC. § 60808) (emphasis added).
Stated somewhat more sSmply, at least
onehel (80 peroentior Caiomadius
fuis)dhebardasandeher@ino-
thids theequaiers for Caiona e
1Ls fiuks) dfte producars ar () those
producers who produced for market or
sodatleastinvothids ofthe commocity
must have signed a marketing agree-
ment.

The Secreiary, however, can avoid the
requirement of a marketing agreement

4 .89008p k2]

sgnedby atkas S0percertofhe han-
ders @0 perert fr Colora dius

L2
1LteBedteryse pooart
age of handers to sign an agreement
“ends © pevert the efleduaion of
the dedared policy” of the AMAA; and
2 e ssuance of such ader s he
only praciical means of advancing the
neressaitheproducersofsuchocom-

mody pusiat o te dedaed  poiy?

and
3 the oder is gpproved or favored by
at keast twothids of the producers
(threefourths for Caliomia. dirus
fruis)whogrowor sel the commocity
inthedefinedmarketareaorwhohave
procuiced for market or Sod at leest
wworhirds of the volume of such com-
modiyinthedefinedmarketareadur
ing the representaive period.
7USC.8§608009).

For_rmstoomrnod_ili%,v\lnemsinge'r

thersecionG0B08)orsedioniBoO)he
Secretary must conduct a referendumto
determine: producer approval, except

thet one or o cooperatives can deter

mine a referendum’s outcome? Consider
this statement from Unied Sates v.
Sunny Cove Cittus Assn ,8AF. Sum.
60 ED. Cak 19) ‘Asareaida

large bloc voie by Sundst, a producer
cooperative, which acoounted for 80% of
thenavelindustyvoingand85%dfthe

Vaenda orange industy voiing, bath

the marketing orders were continued by
alage magn”

How are marketing orders
enforced?

The Secretary enforces marketing or-
ders by lewing pendlies against vioe:
tors. 7 USC. § 608(14). Peralies may
be assessed only afer noice and an op-
reviewdfthe Seaeay'saker oLy,
the oder wil be issued by the USDA's
Judd Ofie) b n feded deit
oout Theveldiyofsuchodermaynat
be reviened in an adion o adet such
Qlperely’ 4 .8608114B)

Administrative commitiees consisting
of members of the reguiated industry
Secretary by recommending reguiations.
Serd §886080(7)C), 610. Thecompos-
fion, duiies, and poners dfthe admins-
trative commitiee for a marketing order
aestithntemakeingoter.
8§60
How are marketing orders

modified or terminated?
Handeers may petiion for a modifica-
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tion of a marketing order or an exemp-
fonfomi 7USC. §608o(15)A). The
hander 5 gven an gopatniy for a
heaing Juwiod mevew o te Seoeays
dedsion (adLialy, the dedsion madke by
the USDA's Juddal Oficer) i review-
abe n federd distict cout d.8
6080(15)B). The adion must be fled
someimesieferedinas“15@B)adions”

The Secretary must terminate or sus-
pendamarkeingadariheindstett
‘ohetuds or does natefedLsie he de-
cared policy of he AMAA]” d.8
6080(16)A). In addiion, the Seaetary
must terminate a marketing order when
a mgpiy o the producers  (at hene
ders) who have produced for market,
duing a representative peiod, more than
50 percent ofthe volume of the commod-
iy produced for market wihin the pro-
duction area orwho have produced more
than 50 percent of the vaume of the
commodity sold in the spediied market-
ingarea. Suchateminaionwdonlybe
eiedieitsamnouncedonarbeiorea
daiespediedinthemarkeingorer. o.
§ 608(16)(C). Fnaly, although mast
marketing orders have anindeterminate
duration, a marketing order theoret-
cycodeqebyisenms

For more on federal marketing for
fius, vegetabes, nuss, and specaly

aops, see Danel Benang, The Promul-

Marketing Agreement Act of 1937 5Sn
JoacuinAgricLRev:3(1995) Acurrert
Eingaftheseaderscanbefoundatte

website of the USDA Agricultural Mar-

keting Senvice, specifically,

www.usda.gov/fv/mosummary.htm.

Producer protection/Cont. from p.3
One element of perfect compettion,

whichswidelyviewedasthemostdesi-

ablestatebohineconomicthearyandin

pedioe, 5 perfed knonkede. Fulin

formation is the helmark ofthe Secur-

nes and E><d1ange Acts of the 1930s

o the US. equiies maikess s aigely
atrbutedtothe cartainty andtransper
ency which has resuied.
Thearidessaiementsabauthepro-
visonsprohiiing confceniollyareon
therr face inconsisient and cannat be
supparied as being inthe bestinierests
of ether producers or consumers. The
artide noes thet market knowledoe &
lows pariciparts in a gven market o
make the best dedsions possbie onthe
e of ther asses. In fdt, American
agioULreheshisoicalybeendiedas

Cont. onp.7



Producer protection/Cont. from p.6

abesiondfheciiotencesaediedhyte
applcation of free market compettion.
Honweve, the aride then States thet
patelnamn(etwhereaoduoersam

wiigke ther bel and go home. Tothe
corray, t seems mare ey thet free
market forces, induding ful market
fvefor peders o consernty pusLe i
novation and o produce a the lonest
eouiiim aost posshoe.

The proposediegsitionindudes are-
quirement thet contrads use pain larr
guage and disdose material 1isks be-

causedihedeardiierencesintheponer
requirementishasedonthenoionthata
competitve market assumes that the

players have roughly ecual bergaining
posirs

The aride commens aiicaly as ©
thethree-dayightioreviewand cancel
This concept has been deeply imbedded
in consumer law for decades. To argue
that such a right would harm giant
aghusnessims‘niemsoffreveaing
Srategcalyimporiantiformeationrela:
ive  ther compeiio” caks o mid
the agument;, dscredied by vitte of
enactment of the Shemman Antitrust Act
a1890 ¢ that huge, concentrated fms
are free 1o ride roughshod over wesker
players with impunity merely because it
would be to the economic advantage of
thehugefrmiodoso. Toourknonedge,
there has never been a showing that the
faimess nherert in the three day gt
o review has any adverse economic re-
Sukorany pety.

Asforassuingpoduoasatstpio-
iylenforpaymensduethe producer
the puthesingfimgoesoutafbusness,
thet outcome hasbeen assured o selers
of ivestock since enedment of the 1976
amendment to the Packers and Stock-
yacs Ad 7 There has been no demon+
sratedadverseimpactiomtretiegisia-
fion Indeed consderaiionisbengghven
pexendngthetpoiedioniogainsa:

ersithecurenisessonaiheCongess.
Ofoouse, Dakrderthere srosuch
thing as 1o much ookaterdl Lenders,
ke eryore ek, prefer o dive ther
Hsbzaoadw b oiftas
posshke. inthe pooy aemathere s o
compelingreasonwhythettypeofstrat
egyneedsbbebchad

ersare anare ofthe way broler produc-

ershavebeenrepeatediywhipsawedwith
tevayed 8 We do nat beleve thet
s e of behavior b sl I

deed, the paiental for nonarodudion
reesosiosaveasthebessiorooniedt

contract when the frue reason wes o

punish a producer for speaking out
agprstthe neress dfthe processorar
forjningaprodLcerberganingorgern
Zation. There 5 o economic or pubic
Jpokoy reason o dlow such conract i
minations.

Fraly, te aide quesiors e po-
Jposed prohibiion of provisions wherely
“grower compensation is determined in
part by performance compared to other
growers."However,thetoumamentrank-
ing system has been found 0 be yet
another basss for terminating poulty
producer conracts when the redl basss
Wes particioeting in a proclucer ogark
zaionandpetionngthelegsbtetor
producerfiendly legisiation.
poundng this problem s thet the inie-
gaor conros many of the variables
thetdetermine the grower's ranking, in-
dudng the qually of the animels, the
feed and medication.

havebeenmaderepeatedlyagainstevery

efotirasewegekeves nsurewoker

safely and o proiet the envionment.

Yettheaidedoesnotdeanyevidence

thet such modest efforts in contrading

asare contemplatedinthe proposed e

iglation would encourage producion

0o ekenhere.
Targeting the mostindefensbe busi-

nesspradiceshaonradagioiLiesa
laudable goal with no proven downside.
Theeffortishardywarthyoftheimpled
aiEmnteatke
—By Nel E. Har, Chakes F. Qutss
Disiguished Prolessor in Agiautre
and Professor of Economics, lona State
University; Member of the lona Bar
Michael Stumo,
Organization for Competive Merkets
and managing partner, Stumo &
Mikeron, LLC, Winsted, CT.
Roger A. McEowen,
of Agricutral Economiics and Exterr
Member of the Kansas and Nebraska

® Com-

Gerera Counsg|

Assocae Poessor

Bars.

1 See Harl “The Age of Corract A
e’ 18 JoAghses
Orgarization for Competiive Markes,
“The Studral Transomaton of the
AgiobuESedo'n AFoodand Ag-
uiLPoiyrhe21sCertury, B
6 (2000)

2Mo.An.Set ch 330,

115 @000y

3 Mo.Amn. St Sec. 350016.

‘Se  Segasv Poneer HBed e
rard e , 997 F. Supp. 1124 (ND.
Ind. 1998) (dainif gew seed com for
defendantundercontractand aropfaled
de b Bue o hatiade (Acoed) D
aridgass panifibeforreduced
famer responsble for damages caused
byhetbiade eventhoughchaiceofherb-
ate Subect o defendant's gppoval).

5 The partty diafing the conract pre-
doebywiesiintheronnbestinier-
est When the dispaiity in bargaining
poner i fdored i, the poentl o
dmesveryredMaryfarrﬂsdoru

6 15USC. 81-7.

77TUSC 818l etsy Seeg Cd
Agic. Code § 56701 Minn. Siat An. §
27138 (ustundsesiabishedibinsure
payment).

8Se MmesoaDept oAgiatrev.
Campbell Soup Co. (chdenplantdosed
in Worthington, Minnesota, leaving 36
contract fammers halding debt on bams
bt sty for bdas e bied by
Minnesaia Dept. of Agricuiie). Sim
larly, in 1998 Murphy Famms canceled
hog contrads of 12 famers because of
low hog prices. In 1997, the lrgest mer
nuecased fsh M in Mimesoia, oc-
cured. The famer running the opera-
fonreceleddimeandatinebuthe
companyforwhichthefamerraisedthe
hogs under contract (Christenson Farms
and Feedots) was not penalized and
remained one of the nation's larger hog
producers.

9 LanyMcKnight etalv. Lacy Forest
Famsic,No.398CV 27BN, (S.D.

Mes, May 1999) (ury verdd).
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