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FIFRA preemption of common law tort claims

Two recent state court opinions illustrate the continued uncertainty and confusion
concerning the question of whether the Federal Insecticide, Fungicide and Rodenti-
cide Act (FIFRA) impliedly preempts state common law tort claims arising from
inadequate labeling. The Arkansas Supreme Court in Ciby-Geigy Corp. v. Alter, 834
S.W.2d 136 {Ark. 1992), concluded that common law tort claims for inadequate
labeling are neither expressly nor impliedly preempted by FIFRA. The Supreme
Court of Nevada reached the opposite conclusion in Davidson v. Velsicol Chemical
Corporation, 834 P.2d 931 (Nev. 1992), in which it held that FIFRA impliedly
preempts such claims although the court found no express preemption of state tort
actions.

The Arkansas court followed the hine of casesillustrated by the D.C. Circuit decision
in Ferebee v. Chevron Chemical Co., 736 F.2d 1529 (D.C. Cir. 1984), cert denied, 469
U.S. 1063, 105 8. Ct. 545 (1985), The Nevada court reached a decision consistent with
Papas v. Upjohn Co., 926 F.2d 1019 (11th Cir. 1991) and Arkansas-Platte & Gulf
Partnership v. Van Waters & Rogers, Ine,, 958 F.2d 158 (10th Cir. 1992); for a list of
all cases on theissue, see Note, Papasv. Upjohn Co. - The Possibilitythat FIFRAMight
Preempt State Common-Law Tort Claims Should be Exterminated, 45 Ark. L. Rev. 727
(1992).

The Arkansas case involved a corn farmer whose crop was severely injured by the
herbicide Dual SE following heavy moisture after planting. The farmer, Alter, alleged
that Ciba-Geigy failed to adequately warn of risks associated with the use of the
herbicide although the dual label has met with EPA approval. Ciba-Geigy argued that
by imposing certain labeling requirements on pesticide manufacturers, Congresshad
impliedly preempted state tort claime based on the inadequacy of the labels. The
Arkansas court disagreed with the manufacturer’s position and indicated that Ciba-
Geigy had failed to overcome the strong presumption that Congressintended to leave
intact a state’s ability to compensate citizens for pesticide injury. The federal scheme
was not so pervasive as to leave no reom for common law tort claims. The court
accepted the Ferebee rationale that a manufacturer could comply with federal
requirements by simply petitioning EPA to allow the 1abel to be made more compre-
hensive.

Inthe Nevada case, homeowners sued for personal injuries allegedly suffered from
the termiticide Gold Crest Termide, which had been “broadcast sprayed” on the
groundin an areaintendedfor the crawl space under their partially constructed home.
The Nevada court rejected the Ferebee analysis and, instead, followed the Arkansas-
Platte reasoning that Congress had occupied the entire field of pesticide labeling
regulation and that an award of jury damages under tort theories would resultin a
direct conflict with FIFRA. The Nevada court agreed that there was no express

preemption in FIFRA of such tort claims.
Continued on page 2

Eighth Circuit rejects challenge to farm

program yield determinations

For failure to exhaust administrative remedies, the Eighth Circuit affirmed the
dismissal of an action brought by several Missouri farmers challenging the ASCS’s
refusal to calculate separate irrigated and non-irrigated yields in Missouri, as it did
in seven other states, in determining established federal farm program payment
yields during the 1981-85 period. Penner v. Madigan, 974 F.2d 993, 1992 WL 213949
(8th Cir. Sept. 9, 1992).

Farm program diversion and deficiency payments are partially based on the farm’s
annual crop yields as determined by the ASCS. Prior to 1986, a farm’s program
payment yields were either the estimated “established yield” assigned by the local
ASC county committee or the “proven yield” determined from the farm’s actual yields
during the previous five years. A farmer could administratively appeal an unaccept-

Continuad on page 2
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The Arkansas court of May 1992 dis-
agreed with the Arkansas-Platte and Pa-
pas analysis concerning implied preemp-
tion and recognized that no case had held
that Congress had expressly preempted
common law tort claims. The Nevada de-
cision, in August 1992, followed the Ar-
kansas-Platte rationale but carefully ap-
proached the preemption question by ad-
dressing the implied preemption claim
after concluding that FIFRA does not
expressly preempt such claims. The court
indicated its reasoning for this approach
was to be consonant” with Cipollone v.
Leggett Group, Inc., 112 S. Ct. 2608, 120
L. Ed. 2d 407 (1992}, in which the U.S.
Supreme Court announced that if there
was a determination of express preemp-
tionit was not necessary toinfer Congres-
sionalintent. Cipollone involved the Pub-
lic Health Cigarette Smoking Act of 1969
and the question of whether claims against
cigarette manufacturers were preempted
by the federal law.

The Nevada court indicated that
Cipollone was notinstructive onthe ques-
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tion of whether FIFRA preempts tort
claims but exercised caution in light of
the U.S. Supreme Court’s action in Pa-
pas. Prior to the Nevada decision (but
after the Arkansas decision) the U.S. Su-
preme Court granted certiorari in Papas
but vacated the judgment and remanded
it to the Eleventh Circuit in light of
Cipollone. [See Papas v. Zoecan Corp.,
112 S, Ct. 3020, 120 L. Ed. 2d 892 (1992).]
The U.S. Supreme Court may have felt
the Papas court had contravened the
analysis set forth in Cipollone by failing
to determine whether FIFRA expressly
preempts state tort claims.

If this is a correct reading of the Su-
preme Court’s reason for vacating the
Papas decision, the issue remains un-
settled asillustrated by the Arkansasand

Nevada decisions, both of which found no
express preemption in FIFRA but then
reached opposite conclusions regarding
the issue of implied preemption.
Perhaps, the issue regarding implie

preemption will be resolved once the Elev- ..
enth Circuit considers Papas again. If the
Eleventh Circuit stil] finds implied pre-
emption in FIFRA, as has the Tenth Cir-
cuit in Arkansas-Platte, then the stage
may be set for resolution by the Supreme
Court given the earlier D.C. Circuit opin-
ionin Ferebee in which the Supreme Court
denied certiorari. Obvicusly, lower courts
deserve some guidance on this important
question.

—J.W. Looney, Univ. of Arkansas

School of Law, Fayetteville, AR

EIGHTH CIRCUIT fcontinued from page 1
able determination.

The Food Security Aet of 1985 froze
program payment yields for the 1986 and
1987 erop years. A farm’s “frozen” yield
wasbasedonthe average ofits'81 through
'85 annual program payment yields, ex-
cluding the highest and the lowest yields.
The Act gave the Secretary the authority
toextendthe freeze through the 1990 erop
year, The Aet did not permit farmers to
use proven yield in lieu of frozen estab-
lishedyield, and it didnot provide ameans
for farmers to increase frozen established
vields by challenging a yield previously
established for the '81-'85 period.

From 1981 through 1985, the ASCS
calculated separate irrigated and non-
irrigated yields in seven states when de-
termining established yields. In those
states, farmers who irrigated received
higher established yields per acre, and, as
a result, usually received higher diver-
sion and deficiency payments than farm-
ers who did not irrigate.

Missouri was not one of the seven states
because the ASCS elected to base estab-
lished yields on irrigated yields only in
areas where irrigation was “a normal and
continuing farming practice and yields are
substantially increased due to irrigation.”

The Penner plaintiffs were four Mis-
souri farmers who hadirrigated their crop-
lands sinee 1980. Consistent with the
ASCS’s poliey during the '81-°85 period of
not calculating separateirrigated yieldsin
Missouri, the plaintiffs were assigned es-
tablished yields that did not take into
account the results of their irrigation.

Prior to commencing their litigation in
1987, the plaintiffs in Penner had not
administratively appealed the established
yields that they received for the '80-'85
crop years nor had they sought to have
their program payment yields based on
their proven yields. Only one of the plain-
tiffs, Penner, had administratively ap-
pealed his 1986 yield determination.

The district court dismissed the plain-
tiffs' challenge on two grounds. First, the
plaintiffs’ request for declaratory relief

was barred by the CCC's protection from
injunetions under 7 U.S.C. § 714b(c) be-
cause, even though the CCC was not a
party to the litigation, the diversion and
deficiency programs are “conducted by”
the CCC. Second, the plaintiffs had not
exhausted their administrative remedies.

Without deciding the “difficult issue
whether the CCC anti-injunction statute
bars [plaintiffs’] claims for declaratory re-
lief,” the Eighth Circuit affirmed the dis-
missal of the action onthe groundsthatthe
plaintiffs had not exhausted their admin-
istrative remedies. With regard to plaintiff
Penner, who had appealed his 1986 cro
year yield determination, the Eighth Cir-—
cuit held thatits earlier decision in Madsen
v. USDA, 866 F.2d 1035 (8th Cir. 1989},
“precludes Penner from raising any issue
other than the application of the statutory
formula used tocalculate his 1986 yield, an
issue he failed to raise in the administra-
tive appeal.” The Eighth Circuit noted that
a collateral attack on the ’81-'85 program
payment yields would beinconsistent with
the 1985 Act because the “1985 Act pro-
vided no authority to change or adjust
yields established for the 1985 or previous
erop years,” .

Finally, the Eighth Circuit noted, with-
cut deciding, a “serious jurisdicticnal is-
sue” presented by the plaintiffs’ notice of
appeal, which was captioned “Franz
Penner, et al. v. Edward Madigan, et al.,”
and stated that “all of the plaintiffs hereby
appeal.” Asthe Eighth Circuit explained,
the U.S. Supreme Court heldin Torres v.
Oakland Scavenger Co., 487 U.S5, 312
(1988), that “et al.’ is insufficient to con-
fer appellate jurisdiction over parties not
specifically named in the notice of ap-
peal.” The Eighth Circuit “caution[ed]
counsel for multiple parties who wish to
appeal from a district court order or judg-
ment that naming each appealing part-
in the notice of appeal is the only way t
guarantee that we have jurisdiction over -
all of them under Torres.”

—Christopher R. Kelley, Of Counsel,
Arent Fox Kintner Plothin & Kahn
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Cash lease to family member not a qualified use under section 2032A

The Ninth Circuit Court of Appealsin the

ase of Williamson v. Commissioner In-
ternal Revenue Service, 974 F.2d 1525, 92
Dailly Journal DAR. 12652(Sept. 15, 1992)
determined that a cash lease of an inher-
ited farm to the nephew of a decedent, by
the decedent’s son, was ineligible for the
special use valuation of 26 U.5.C. section
2032A becausethe qualifiedheirnolonger
used the property as an active farming
business.

In 1983, Beryl Williamson inherited his
mother’s (Elizabeth Williamson) farm. In
filing the estate tax return, Beryl elected
the special use valuation for the property
as provided in 25 U.5.C. section 2032A.
Prior to his mother's death, Harvey
Williamson, Beryl’s nephew and
Elizabeth’s grandson, had operated the
property as a family farm under a crop
share lease with his grandmother.

Beryl raised two issues in challenging
the Notice of Deficiency: (1) that the cash
lease toa Harvey did not constitute a cessa-
tion of qualified use pursuant to section
2032A(c)(1)(B), and (2)that the cashlease

to Harvey was a sufficient disposition of

hisinterest to make Harvey the qualified
heir. § 2032A(eX 1), Williamson, at 12653,
To qualify for the apecial use valuation
under section 20324, the farm must(1)be
veal property within the United States,
2) which is acquired or passed from a

- ~decedent (3) to a qualified heir, and (4)

such property must have been used for a
qualified use by the decedent or a member
of the decedent’s family at the date of the
decedent’s death. §2032A(bX1).

The definition of “qualified heir” under
section 2032A(eX 2)includeslineal descen-
dents; thus, both Beryl and Harvey were
qualified heirs meeting the third require-
mentofsection 2032A(bX 1), The property’s
use as a farm at Elizabeth’s death clearly
fulfilled the “qualified use” of the fourth
and final requirement of section
2032A(b)a). Cf. section 2032A(b)2).
Therefore, it would appear that the prop-
erty met the eligibility criteria for special
use valuation under section 2032A. How-
ever, the Ninth Cireuit determined that
there was a fifth element of qualifica-
tion— that the qualified heir personally
conduct (actively use) the qualified use of
the property. Williamson at 12654, Cf.
Martin v. Commissioner, 783 F.2d 81, 83
{7th Cir. 19886).

The court found that section 2032A
expressly provides for the “triggering of
the recapture tax” when the “qualified
heir ceases to use for the qualified use the
qualified property.” Williamson at 12654
siting section 2032A{c)}1)(B}). The court

__alsoheldthat the qualified heir was Beryl,

not Harvey.
The court found this requirement by

reviewing the legislative history of sec-
tion 2032A and the 1981 and 1988 amend-
ments tothe section which permitted cash
leases by a deceased’s spouse to family
members. Williamson at 12654-55. The
Ninth Circuit believed that this history
“in no uncertain terms” prohibited the
passive rental of the the property. Id. at
12654. The court also cited authority that
a qualified heir’s cash lease to a non-
family member did not equal a qualified
use in support of this conclusion. Id. at
12655, citing Martin v. Commissioner,
783 Fed. 2d 81, 83 (7th Cir. 1986).

The intent of section 20324, as the
court saw it, was to entice and reward
qualified heirs for accepting the financial
risks of family farming. Id. at 12655. Be-
cause the risk in this case was shifted to
the nephew, thecashlease was a“scheme”
to shield Beryl from financial risk and
thus not permissible. Id. at 12655-56,
Interestingly, the court hints that the use
of a crop share lease may avoid the pas-
sive nature of a cash lease. Id at 12657,
footnate 5. The rationale of the court ap-
pears to be that the “risks and vicissi-
tudes of family farming” would be suffi-
cient utilizing a crop share lease to over-
come the passive and “scheme™like na-
ture of a cash rent lease and therefore
fulfill the requirements for a “qualified

use” of the property.

The majority also found unpersuasive
Beryl’s argument that the cash lease was
a disposition of this property within the
scope of the provisions of section
2032A(eX1) for transfer of property to a
family member. Id. at 12657.

The majority felt Congress’ enactment
ofthe 1988 amendments tosection 20324,
in which section 2032A(b)5)(A) autho-
rized cash leases by surviving spouses,
demonstrated a viewpoint that cashleases
did not constitute a disposition sufficient
to accomplish a complete transfer because
the 1988 amendment implicitly included
that conclusion that the “lessor/surviv-
ing” spouse remained the qualified heir,
Id. at 12656. Therefore, Beryl's “short-
term transfer of a limited property inter-
est” did not equal a disposition under
section 2032A(eX1).

The dissent presented two points in
opposition to the majority, First, the
“qualified use” by a qualified heir is what
is necessary, not by the qualified heir.
(The dissent focuses on section 2032A(cX6)).
Second, the “any interest language of §
2032AA(eX 1) includes a lease for a term
of years to a family member. Id. at 12660-
61, 12662 footnotes, 12 13.

—Thomas P. Guarino, Myers &
Ouerstreet, Fresno, CA
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Farmers First

January 7-8, 1993, Brownstona Hatel, Raleigh, NC.
Topics include’ The basics of Community Supported
Agnculture, value-added production, health lood and
gourmet markets; family larming andthe revitalizaton ol
farmers' markets

Sponsored by The Southern Sustainable Agriculture
Working Group

Far more information, call Batty Bailey (919) 542-1296.

Environmenrtal Law

Fabruary 11-13, 1993, Hyatt Regency, Washington,
b.C

Topics indlude: Eminenidomain and “takings” develop-
ments, Clean Water Act and wetland developments
Sponsared by ALI-ABA

For morg informatien, call 1-800-CLE-NEWS

The Next Generation of U.S, Agricultural Conserva-
tion Policy

March 14-16, 1993, Wastin Crown Center, Kansas City,
MO.

Topics include: How cumrent agricultural conservation
policies are working and what new approaches might be
appropriate for the uture.

Sponsored by: Econgmic Research Service, Extension
Service, Soil Conservation Service, Fish and Wildlife
Sarvice, EPA, The Joyes Foundation, Deere & Co,
Monsantg, Pioneer Hi-Bred Intemational, and AALA
For more information, call 1-800-THE SCIL.

Federal Register

in brief

The following is a selection of matters
that were published in the Federal Regis-
ter in the months of October and Novem-
ber, 1992, The days missing from October
as reported in the November Update are
included herein except October 12. No-
vember 11 is missing.

1. Foreign Agricultural Service; Spe-
cial provisions for fresh fruit and veg-
etable importsunderthe US-Canada Free-
Trade Agreement. 57 Fed. Reg. 48785,

2. APHIS: Accreditation of veterinar-
ians; final rule; effective date 11/23/92. 57
Fed. Reg. 54906

3. PSA; Amendment to certification of
central filing system; Idaho; 11/19/92. 57
Fed. Reg. 55506.

4. FmHA; Borrower training in farm
andfinancial management; proposedrule.
57 Fed. Reg. 55473,

5. IRS: Election, revocation, termina-
tion and tax effect of Subchapter Sstatus;
effective date 11/25/92. 57Fed. Reg. 55445,

6. FCIC; Mutual consent cancellation
criteria; interim rule; effective date Octo-
ber 1, 1992, 57 Fed. Reg. 56436.

—Linda Grim McCormick, Toney, AL
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Feeding our future: philosophical issues
shaping agricultural law

Neil D, Hamilton

While every period of history has seen the
agricultural system change and adapt to
new technologies, new markets, and new
social conditions, an argument can be
made that the agriculture of recent years
and that will evolve and emerge over the
next decade is being shaped by unprece-
dented economic, social, and political pres-
sures. These pressureshave the potential
todramatically change agriculture. Rapid
changes in the demographics of farming
and rural communities, shifts in public
attitudes and perceptions of farming, con-
tinued concentration and vertical inte-
gration in both food production and mar-
keting, and new technologies such as ge-
netic engineering, will combine to shape
the agriculture of tomorrow.

The goal of this article is to discuss
some of the trends, developments and
emerging issues the legal community of
agriculture needs to recognize and ad-
dress. Lawyers and legal institutions will
play a major role in shaping the future of
agriculture as they have in the past, cre-
ating opportunities for legal activism both
inrepresenting individual farmersandin
developing policies and law, at the local,
state, national, and international levels
ontheseissues. The article considers sev-
eral of the philosophical questions shap-
ing the future of agriculturallaw. [Editor’s
Note: For a more detailed discussion of
these and other issues, the reader is re-
ferred to Drake University Law Schoal’s
White Paper 92-3, which is anticipated to
be published in the Nebraska Law Re-
view, Volume 72, No. 1, May/June 1993.]

What is agriculture

An increasingly important issue may
be whether some food producing opera-
tions lose their status as agriculture if
they reach a certain size or are organized
in certain ways. Two developments may
redesign the shape of agriculture and, in
so doing, drastically alter how the public
views farming. Those developments are
the rapidly advancing industrialization
of American agriculture and the sharply
declining number of farmers and the re-
lated structural shifts in the agricultural
system.

NeilD. Hamilton is Richard M. and Anita
Calkins Distinguished Professor of Law
and Director of the Agricultural Law Cen-
ter at Drake University, Des Moines, Iowa.
This paper is taken from Prof. Hamilton’s
Presidential remarks at the AALA’s 1992
Annual Conference.

Industrialization of agriculture

American agricultureis becoming more
concentrated, more technically advanced,
and more integrated with the input and
marketing sectors. Thomas Urban, presi-
dent of Pioneer Hi-Bred International,
Inc., the world's largest supplier of hybrid
seed, while not advocating the industrial-
ization of agriculture, views the develop-
ment optimistically, noting it will maxi-
mize uniformity and predictability in ag-
ricultural production, allowing for brand-
ing of food and marketing of “identity
preserved” products. He believes it will
attract capital to agriculture and lead to
more rapid adoption of new technologies.
He is also optimistic it will create new
opportunities — possibly giving rise to a
new family farm — one thatis “dependent
as much on financial management ekills
and contract marketing as on production
and agronomy know-how” — a “super
farmer” who will respond quickly to new
opportunities to increase income and re-
duce risk.!

Critics ofindustrializationidentify con-
cerns about the economic andsocial health
of family farms and rural communities,
the stewardship of theland, and the effect
on the cost and quality of our food.?

Declining farm numbers and related
structural issues

The 1990 Census data contained star-
tling news for agriculture and agricul-
tural lawyers reflecting the body count of
declining farm numbers inflicted by the
farm financial crisis of the 1980’s. The
implications of changing demographics
are clear — fewer farms, larger opera-
tions, and concentrated land ownership.
Legal challenges accompanying these
trends may include:

- increased farm tenancy and separa-
tionofland ownership from management,
meaning an issue of historical legislative
concern in connection with land steward-
ship, may assume greater significancein
years ahead;

- creating systems to link older and
retiring landowners with young farmers
who want a start in agriculture. In Ne-
braska, the innovative Center for Rural
Affairs operates the Land Link program
to connect older farm owners with those
desiring to start farming, and Iowa has
recently instituted a version called “Farm
On;™

- continued division of American agri-
culture into two segments, large scale
commercial farms producing most of our
grain, meat and fiber and a larger sector
of small and part-time farms, which will

require laws and policies sensitive to the
differing needs of each;

- a changing farm labor market has led
to increased use of seasonal and migrant
labor to perform functions, such as
detasseling seed corn traditionally per-
formed by loeal youth. The use of sea-
sonal and migrant labor brings with it the
obligation to comply with the regimen of
federal and state labor laws protecting
workers. In August, 1992, the Environ-
mental Protection Agency (EPA) proposed
new worker protection regulations con-
cerning handling and safety garment re-
quirements to reduce worker on-the-job
exposures to pesticides.®

Is there a right to farm?

The questionfor society is, should farm-
ers be given special protections to carry
on activities that have adverse social con-
sequences? Passage of right-to-farm laws
and right-to-spray laws indicates society
has answered the question affirmatively,
at least for now. But the change to an
industrialized agriculture may mean the
question of whether there is a right to
farm is reopened for legitimate inquiry.

Agricultural property use conflicts

Restrictions on the use of farm property
represent an area of tension between the
agricultural community and society’s con-
cerns. The subject involves not just the
constitutional taking issue but also con-
flicts over traditional agricultural ac-
tivities and restrictions on land use. Four
examples illustrate the issues:

- land use restrictions on livestock pro-
duction;

- agricultural water rights;

- grazing permits on public land; and

- the protection of endangered species.

The first example concerns set-back
and distance separation requirementsin
state regulations on animal feeding and
waste disposal. As states have acted to
deal with the wastes and potential odors
associated with large confined animal
feeding operations,some have established
set-back requirements to separate live-
stock facilities from neighboring resi-
dences. For example, Arkansas regula-
tions on disposal of liquid animal waste,
implemented July 24, 1992, require a
minimum of 500 feet separate animal
facilities from neighbore and for larger
units the distance is one quarter mile.®

In June 1991, the Illinois Pollutior
Control Board capped five years of work
by enacting regulations concerning odors
from livestock facilities. The rules require
new facilities be located at least one-half
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mile from populated areas and at least
one-quarter mile from non-farm homes.’
While the rules may be necessary to ac-
commodate non-farm residents and pro-
tect public health, they represent a mod-
ern limitation on the tradition of engag-
ing in farming wherever desired.

The second example concerns conflicts
between agriculture, especiallyirrigators,
and others over water rights. New atten-
tion has focused on creating legal mecha-
nisms to allow marketing of water as
some California farmershave done. Short-
ages have alsorenewed focus on the social
utility of using scarce and valuable water
supplies to irrigate low value crops, pro-
duced in surplus elsewhere,

The third example concerns the ongo-
ing dispute over grazing on public land
and Congressional efforts toincrease the
fees for grazing permits. New demands
for “multiple uses” of public land mean
the conflict between what permit holders
see as an historic right to graze public
land and what environmentalists see as
abuse of publicland by a small number of
permittees promises to continue.

Afinal example of conflict between pub-
lic policies and agiculture concerns the
Endangered Species Act and its effect on
agriculture.? The Act has not been a major
issue for the agricultural community, but
recent controversies concerning the spot-
ted owl and protection ofthe Snake River
sockeye salmon have caused some farm
groupstoreexamine the possible effect on
agriculture. The main fears are expand-
ing lists of endangered and threatened
species and a concern the discovery of an
endangered species may lead to restric-
tions on using the farmland which is habi-
tat for the species. In March 1992 a
coalition of agricultural and business
groups called on Congress to amend the
law when it is reauthorized, in order to
reduce its impact on agriculture.

Is there a duty of stewardship
attached to ownership and use of
farmland?

As society tries to protect the envi-
ronment and natural resources for future
generations a fundamental issue has de-
veloped — do landowners have a legal
duty to protect the land and water they
use? The question is often addressed in
terms of stewardship.

The covenant of good husbandry in farm
leases as a stewardship duty

The fact that close to one half of Ameri-
can farm land is under some form of
tenancy raises concerns about the impact
the separation of ownership from man-
agement may have on how the land is
farmed. The trend to increased rates of
tenancy and the potential for more land
moving into tenancy as a result of an

aging and declining farm population,
means issues concerning farm leases will
become an inereasingly important topic
foragricultural lawyers. One questionrel-
evant to the discussion is whether the
commeon law establishes a stewardship
duty in farm leases.

When the parties use a written form
lease including spetific clauses on proper
husbandry and care of the soil, there ia
little doubt the reasonableness and im-
pact of the tenant’s farming practices are
subject to judicial scrutiny. A related but
perhaps more difficult issue is whether
there exists an implied covenant of good
husbandry to care for the soil when a
lease does not specifically provide one,
such as when the agreement is oral.

The general view in American common
law is an implied covenant of good hus-
bandry does exist in the lease of farm
land, a rule which finds its origins in the
doctrine of waste.'® Several cases illus-
trate the proposition that all tenants are
required to care for the land regardless of
the terms of the lease.!!

The rulings show authority exists in
the common law for courts to scrutinize
farming practices employed by tenants.
In cases where the practices are demon-
strably injurious to the land or raise con-
cerns about the impact on public health,
such as by threatening water supplies,
the courts may have authority, with or
without a specific lease term, to find a
tenant’sactions violate a covenant of good
husbandry or are a nuisance. Growing
concern over the impact of conventional
farming on the enviranment may create
more opportunities for the courts to ad-
dress the issue of the covenant of good
husbandry.

Mechanisms for implementing a duty of
stewardship

A discussion of whether agricultural
land ownership and use is subject to a
duty of stewardship is not complete until
the legal mechanisms for implementing
such a duty, ifone exists, are considered.
In addition to enforcing a cavenant of
good husbandry, several other legal
mechanisms have potential for im-
plementing a duty of stewardship:

- using the regulatory authority of local
soil and water conservation districts;

- relying on economic incentives, as in
federal conservation programs;

- creating systems of producer educa-
tion and certification; and

- harnessing the economic power of re-
search on sustainable agriculture.

* Regulatory authority of the Soil and
Water Conservation Districts

One of the more intriguing issues in the
nation's effort to establish a long range
policy on soil and water conservation is

the potential to employ the over 3,000
local soil and water conservation districts
as a regulatory mechanism to develop
and implement environmental policies.
The districts were originally created un-
der state laws to carry out federal soil
conservation programs and represent one
of the most significant innovations in
American soil conservation policy.? By
combining federal, state, and local
administration and funding, the districts
haveprovided afamiliar, locally controlled
method for implementing soil conserva-
tion laws on the nation’sfarms. Adminis-
tering non-regulatory conservation efforts
remains an important function of the dis-
tricts even as they adapt to changing
environmental issues.

The Standard State Soil Conservation
Districts Act, developed in 1936, was the
basis for laws enacted in every state. The
Actrecognized the potential need to have
districts play a regulatory role in imple-
menting soil conservation and provided
for district enactment and enforcement of
local land use contrel regulations. How-
ever, district use of this authority has
been limited and many states have de-
leted the language. Inthe two dozen states
retaining it, use of regulatory authority
by local districts has been limited to a
handful of districts. But thislimited expe-
rience with districts regulating environ-
mentally harmful activities hasdonelittle
to weaken either their potential, or the
interest of conservation policy makers
searching for ways to reinvigorate the
districts as a front line player in the
nation’s environmental protection effort.

There are notable examples of inno-
vative programs in which local districts
or their equivalents are controlling water
pollution caused by livestock facilities or
use of fertilizers.” To date, the examples
of local regulatory approaches are more
the exception than the rule. The conser-
vationdistrict system remains firmly com-
mitted to voluntary programs of educa-
tion and financial assistance, both as a
function of the political beliefs of district
leadership and as a reflection of past
successes. The reliance is not necessarily
misplaced ifthe districts can successfully
implement effective resource protection
using these approaches; however, the time
may come when the regulatory potential
of the local districts, as foreseen by their
creators over fifty years ago, must be
tapped if agriculture is to develop an
effective system of lacally designed and
administered enviranmental protection.

* Economicincentives to“encourage”stew-

ardship
The 1985 farm bill initiated an un-
precedented shift in national soil conser-
vation policy by integrating compliance
with soil conservation and eligibility for
Continuad on page &
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federal farm programs. The mechanism
used todeliver the programsisthe farmer’s
economic desire, perhaps need, to partici-
pate in farm programs, such as price sup-
port loans, deficiency payments, subsi-
dized crop insurance, and disaster loans.
The potential loss of eligibility for ben-
efits is used to encourage farmers to com-
ply with the programs. The success, of
this extortive linkage in making farmers
consider scil conservation problems on
their land has been dramatic. The 1990
farm bill added several new programs
that continue the evolution of federal sqil
and water conservation policy.!* Under
the Water Quality Initiative Program
(WQIP) farmers who adopt multi-year
plansto protect water quality will receive
federal payments. While the act set a goal
of 10 million acresunder contract by 1995,
unfortunately Congress has previded only
limited funding for the WQIP as a pilot
program.'s Fajlure to adequately fund the
progam means the potential to use eco-
nomicincentives to change farming prac-
ticesto protect water quality has notbeen
adequately tested. Several other 1990
farm bill initiatives, including the Wet-
land Reserve Program (WRP), which has
a goal of restoring one million acres of
drained wetlands by 1995,' utilize con-
servation easements with the public pur-
chasing a long-term interest in farmland
in exchange for the owners agreement teo
protect important environmental re-
sources. But these programs, most nota-
bly the WRP, have also suffered from a
lack of Congressional funding.

While the new generation of federal
conservation programs hasled to a signifi-
cant shift in farmer attitudes, the
implementation of the programs has not
been without controversy. The earliest
concern for environmentalists was the
USDA's lowering of the standards for
what wasrequired in conservation plans.
The most recent concerns are the pace of
adoption of plans and fears the agency
hasbeenlaxin enforcing the conservation
requirements.

Regardless of the disputes over the
implementation of the scil conservation
programs, the good news is the combina-
tion of incentives appears to be working.
The USDA inventories levels of soil loss
every five years, and recent inventories
showtheaverage rate of soillossisdeclin-
ingin lowa. In 1987 the average Joss was
6.5 tons/acre, down from 8.21in 1982 and
9.9 in 1977. The success of farmers in
reducing soil loss should mean several
things. First it will reduce pressure for
enacting more onerous regulatory ap-
proaches and second it should help shore
up the public perception of producers as
stewards of the land. Most importantly it
may indicate the laws have motivated
most farmers to recognize and accept a
duty of stewardship.

» Farmer sponsored certification end edu-
cation

A third mechanism for implementing
stewardship is to create programs
whereby producers voluntarily agree to
comply with standards of performance,
such as best management practices
(BMPs) or “generally accepted agricul-
tural practices” (GAAPs). For example,
the Minnesota Turkey Growers recently
developed BMPs concerning three sub-
jects: locating and maintaining turkey
farms, disposal of turkey manure, and
handling dead turkeys.!” In recent months
the National Pork Producers Council has
launched whatit calls a “pro-active” drive
toimprove environmental quality by urg-
ing members to support standardized
BMPs for the pork industry.!® These pro-
ducer-supported efforts are designed te
motivate farmers to address potential
envirenmental concerns, to limit pollu-
tion, and to prevent problems from result-
ing in more aggressive regulatory ap-
preaches.

These efforts are a natural cutgrowth
of the traditional reliance in American
agriculture on education and voluntary
actions to address resource protection is-
sues. The producer-supported efforts par-
allel applicator certification and education
requirements found in federal and state
pesticide laws. Some statesare nowinclud-
ing producer education and certification
programs in other laws. The new Arkan-
sas liquid animal waste rules require all
permit holders to provide “certification of
satisfactory completion of formal educa-
ticn or training in the areas of waste
management and edor ¢control.”* The law
requires four hours of educsation for issu-
ing a permit and an annual refresher
course,

In recent years there has been much
clamor for reform in federal agricultural
price and income support policies, includ-
ing the original American proposal in the
GATT Uruguay round to eliminate all
trade-distorting domestic subsidies within
ten years. One concern about such sug-
gestions, given current conservation pro-
grams, is what will be the mechanism te
achieve resource protection goals if the
need to maintain eligibility for farm pro-
gram benefits no longer exists, While the
U.5. lack of success in promoting radical
reform has delayed consideration of the
issue, it is not unreasonable to believe
farm progam reform will remain on the
political agenda. As the farming sector
becomes smaller and public pressure to
integrate environmental protection with
agricultural practices becomes stronger,
there may be real opportunities for using
producer certification and education as a
mechanism for implementing a duty of
stewardship. Such an approach could of-
fer an effective way of verifying the “pro-
fessionalism” of producers and provide a

modern basis for public funding of agri-
cultural supports. The idea to support
farmers on the basis of how they farm, not
necessarily what they grow, can be char-
acterized as an effort to “recouple” farm
price support programs with stewardship,
as contrasted to suggestions support be
“decoupled” from production. One idea is
to pay farmers a stewardship fee for how
they farm, an idea partially reflected in
the WQIP.»

* Harnessing the economic power of re-
search on sustainable agriculture

The ¢oncept of sustainable agriculture
is a major development in American
agriculture that will have a direct effect
on the legal approach chosen to address
environmental concerns.** Sustainable
agriculture is defined in various ways,
but in its simplest form, it means
agicultural practices that protect the envi-
ronment while preserving the profitabil-
ity of farmers. Most federal and state
interest in sustainable agriculture has
been focused on research and implement-
ing alternative farming practices that
reduce impacts on the environment while
resultingincost savings orincreased farm
income. Substituting natural methods of
pest control, using animal wastes for fer-
tilizer, developing alternative practices
such as a useable test for nitrogen so
farmers apply only what is needed, are
examples of sustainable agriculture.

Sustainable agriculture could be a pow-
erful influence on American agricultural
policy. By focusing on hew decisions affect
the “sustainability” of agriculture, deci-
sions can be made that incorporate a
concern for the environment, More im-
portantly, by combining a concern for the
environment with attention to the eco-
nomics of farming, sustainable agricul-
ture offers a way toharness the producer’s
natural concern for the economies of farm-
ing.

In Iowa the results from sustainable
agriculture research funded by the
Leopold Center on how to reduce the use
of nitrogen fertilizer are already being
seen. Recent studiesindicate the average
rates of nitrogen fertilizer used per acre
in Iowa have dropped from 145 Ibs. in
1985 to 127 Ibs. in 1990 without affecting
yields, meaning lowa farmers are saving
$80 million a year in reduced fertilizer
costs while reducing the potential for ni-
trates to enter water supplies.?

By merging econemics and environ-
mental stewardship, sustainable agricul-
ture holds great potential for the U.S. It
may offer a way to reduce the tension
between the environmental commmunity
and the farm sector, and help preserve
consumer confidence in the quality of our
food. It may provide a basis for justifying
continued public funding of agricultural
programs. If farmers adopt new practices
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to protect the environment, the negative
environmental effects creating public
pressure to regulate agriculture should
subside.

Conclusion

Americahaslong recognized the funda-
mental role agriculture plays in building
society. Daniel Webster said in 1840, “let
us never forget that the cultivation of the
earthisthe mostimportantlaborofman....
When tillage begins, other arts follow,
The farmers, therefore, are the founders
of human civilization.”™ The function of
agricultural law is to protect and pre-
serve the role of agriculture in saciety by
creating relations that encourage both its
economic prosperity and its physical
sustainability, while satisfying the social
obligations placed on it. The historic ori-
entation of American agricultural law to-
ward concentrating on the practical is-
sues facing American farmers and agri-
cultural businesses does not mean the
law is not concerned with the theoretical
and philosophicalissues underpinning the
relation of agriculture to society. As the
study of agricultural law matures and as
thefull range of legal issues shaping agri-
eulture are recognized, agricultural law-
yers, as scholars and professionals, must
devote more time and resources to ad-
dressing the fundamental questions fac-
ing society in considering the future of
agriculture.
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ASCS limited partner-
ship determination
upheld

The United States Claims Court has upheld
the ASCS’s determination that a Nebraska
partnership organized and operating as a
limited partnership was a limited partner-
ship for eligibility purposes under the Emer-
gencey Livestock Feed Assistance Ace of 1988
natwithstanding the fact that each partner
was both a general partner and a limited
partner and that no partner’s liability was
limited during the period relevant to the
eligibility determination. Milligan v. United
States,26 C1.Ct.1386,1992 U.S.C1. Ct. LEXIS
466 (ClL Ct. Oct. 9, 1992). In essence, the court

Entanglement
injuries caused by
farm equipment

Reprinted with permission from the Prod-
ucts Liability Law Reporter, 11 PLLR 206
{Dec. 1992).

TheNational Institute for Occupational Safety
and Health(NIOSH) has requested informa-
tion from anyone knowing of entanglement
injuries caused by drive shafts and other
moving parts on farm machinery.

NIOSH estimates that from 1980
through 1988 an annual average of 16
U.S. workers age 16 or slder were killed
by entanglement in the power take-offs
{PTOs) or similar rotating drivelines on
farm machinery. The agency also est-
mates that about 148 emergency room
admissions for work-related, nonfatal in-
juries invelving PTOs occurred each year
from 1982 through 1986.

The NIOSH Agriculture Health and
Safety Initiative assesses potential haz-
ards associated with agricultural equip-
ment of all types and manufacture. A
component of the initiative isthe Occupa-
tional Health Nursesin Agricultural Com-
munities project, which supports local
surveillance and intervention efforts in
10 states: California, Georgia, lowa, Ken-
tucky, Maine, Minnesota, New York,
North Carolina, North Dakota, and Ohioc.

Among programs funded by the project
is the Agricultural Health Nurse Pro-
gram (AHNP) of New York, which re-
cently investigated scalping incidentsin-
volving hay balers. AHNP received re-
ports of four incidents in which women
suffered traumatic avulsion of the scalp
when their hair was caughtin the second-
ary driveline of New Holland hay balers.
The balers had inverted U-shaped shields
that left the bottoms of the drivelines un-
guarded. The hay balers involved - models
54A 54B, 58, and 62 —were manufacturedin
the early 1970s, and the company subse-
quently redesigned itsshields. Thebalersare
no longer being manufacturered, but an un-
known number of these models remain in
use. Scalping Incidents Involving Hay Balers
— New York, 268 JAMA 707 (1992).

Toreportor requestinformation on farm-
equipment entanglement injuries, write
the Division of Safety Research, NIOSH,
Centersfor Disease Control, Mailstop 115,
944 Chestnut Ridge Road, Morgantown,
WV 26505; or call (304) 291-4710.

—submitted by Peter C. Quinn, editor,

Products Liability Law Reporter

upheld “the ASCS’s policy [of consideringthe
entity as a limited partnership where all
partners are both limited and general, if that
determination is more restrictive.” /d. at *18.

—Chris Kelley
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Additional AALA Standing Committees

The Association would recognize members serving on the following committees for the 1993 membership year.

Committee on Alternative Dispute Resolution
Gary D. Condra, Chair

Nels Ackerson

Chester A. Bailey
Leon Garoyan

Dennis McGilligan

James M. Morris
Ann Stevens, Board Liaison

International Liaison Committee
David Myers, Chair
Barry Goldner
Margaret R. Grossman
John C. McClure
Denald Uchtmann

Membership Announcements

The AALA has a new membership brochure. Please call Bill Babione at 501-575-7389 to receive several to share with colleagues.
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