" Agricultural
 Law Update

N The Official Newsletter of the

AMERICAN AGRICULTURAL
LAaw ASSOCIATION

A nonprofit, professional organization focusing on the legal issues
affecting agriculture throughout the United States for over 28 years.

VOLUME 25, NUMBER 10, WHOLE NUMBER 299

OCTOBER 2008

Agricultural Law Update

The official newsletter of the American
Agricultural Law Association

Editor
Linda Grim McCormick

In this issue:

Kershen - Agricultural Law
Bibliography - 3rd Quarter of
2008

Agricultural Law Update is published by
the American Agricultural Law Association,
Publication office: 37500 Mountain Home Dr.,
Brownsville, OR 97327. Copyright 2008 by
American Agricultural Law Association. All
rights reserved. No part of this newsletter may
be reproduced or transmitted in any form or by
any means, electronic or mechanical, including
photocopying, recording, or by any information
storage or retrieval system, without permission
in writing from the publisher.

This publication is designed to provide
accurate and authoritative information in
regard to the subject matter covered. It is sold
with the understanding that the publisher is
not engaged in rendering legal, accounting, or
other professional service. If legal advice or
other expert assistance is required, the services
of a competent professional should be sought.

Views expressed herein are those of
the individual authors and should not be
interpreted as statements of policy by the
American Agricultural Law Association, its
officers or its members.

Letters and editorial contributions are
welcome and should be directed to:
Linda Grim McCormick, Editor,
2816 C.R. 163
Alvin, TX 77511
ph. 281-388-0155
e-mail: lindamccormick @gotsky.com.

For AALA membership information, contact:
Robert Achenbach, Executive Director
AALA
P.O. 835
Brownsville, OR 97327
Ph. 541-466-5444; Fax 541-466-3311
E-mail: RobertA @aglaw-assn.org.

THE EMERGENCY ECONOMIC
STABILIZATION ACT OF 2008

by Neil E. Harl"

After a narrow rejection by the U.S. House of Representatives on September 29,
approval by a comfortable margin by the U.S. Senate on October 2 and passage by the
House on October 3 in a turn around from the September 29 vote, the Emergency Economic
Stabilization Act of 2008 became law with the President’s signature on October 3, 2008.!
The shift in the House occurred with sharply deteriorating stock markets globally which
convinced a group of hold outs that passage was in the national interest. What had started out
as a crisis in the U.S. housing sector several months earlier had escalated into a credit crisis
with credit markets spiraling rapidly downward as liquidity evaporated and risky strategies
long pursued world-wide became a threat to economies around the globe.?

In order to induce some House members to switch positions on the legislation, the bill
was expanded in intense negotiations to include several additional provisions, some of
which were tax-related. Thus, the initial estimate of a $700 billion cost became considerably
more expensive with the final cost largely unknown. Depending upon how successful the

Department of the Treasury is in selling the “bad” paper acquired and propping up banks
(cont. on page 2)

* Charles F. Curtiss Distinguished Professor in Agriculture and Emeritus Professor of Economics,
Iowa State University; member of the Jowa Bar. Reprinted from 19 Agric. L. Dig. 165 (2008).

“PRENDRE LA CHEVRE” - WHEN THE STATE

“GETS YOUR GOAT”!
by L. Leon Geyer* and Courtney Mitchell**

This article could be titled “Is your hollow-horned, bearded ruminant genus Capra a
companion animal or livestock?” With increasing urbanization of parts of the country,
conflict over animal usage is on the rise.? A part of the District of Columbia until 1846,
Arlington is currently a part of the Commonwealth of Virginia. Known today as the home
of the eternal flame of JFK,* Arlington National Cemetery,’ Iwo Jima Memorial,® Crystal
City,” Roslyn® (home of trade groups and lobbyist), and the Pentagon,’ Arlington is bound
by urban areas of the Potomac River (Washington DC), Fairfax, and Alexandria, Virginia.
One would not expect to find livestock within ten minutes of the White House. Suprisingly
goats as livestock are allowed in Arlington subject to space requirements, but pet goats
are not. Thinking locally for food production!® and recalling the pot belly pig conflict' of
pet vs. bacon, Arlington County is engaged in the definition of goat and the application of
zoning laws." Livestock or companion pet is being played out in many communities across
the country. We use the Arlington example of words matter in zoning as society confronts

livestock (kept down on the farm) or pets (kept in the house and shady suburban yard).
(cont. on page 3)

* Professor, Environmental and Agricultural Law, Virginia Tech, Blacksburg, VA.
** Research Assistant, Agricultural and Applied Economics, Virginia Tech, Blacksburg, VA.




Harl— THE EMERGENCY ECONOMIC STABILIZATION ACT OF 2008 (cont. from p. 1

and other financial institutions, which is
related heavily to when investor confidence
is restored, the net cost ultimately could be
significantly under $700 billion. On the other
hand, the cost could well exceed estimates if
the steps taken do not restore confidence in
the financial system.

Emergency economic stabilization

The legislation gives the United States
Treasury $250 billion to expend immediately
and requires the President to certify if an
additional $100 billion is necessary. An
additional $350 billion may be disbursed with
Congressional approval. The Department of
the Treasury is to report on the use of funds
and the progress made in addressing the
financial crisis. An oversight board and a
special inspector general are to be created to
watch over the moves of the Department of
the Treasury.

Foreclosure mitigation efforts. The 2008
Act specifies that, to the extent that “...
the Secretary [of the Treasury] acquires
mortgages, mortgage-backed securities,
and other assets secured by residential
real estate... the Secretary shall implement
a plan that seeks to maximize assistance
for homeowners and use the authority of
the Secretary to encourage the servicers
of the underlying mortgages, considering
net present value to the taxpayer, to take
advantage [of programs], ... to minimize
foreclosures.” Note that the legislation only
“encourages” servicers to take advantage of
programs to minimize foreclosures. Act §
109(a).

The Secretary is to consent, where
appropriate, to reasonable requests for loss
mitigation measures such as term extensions,
rate reductions or principal write-downs.
Note: again the Secretary is not given strong
encouragement to address the plight of home
owners facing foreclosure. Act § 109(c).

Ordinary loss treatment for Fannie Mae
and Freddie Mac stock. The 2008 Act
grants ordinary income and ordinary loss
treatment to preferred stock in the Federal
National Mortgage Asssociation® and the
Federal Home Loan Mortgage Corporation*
that has been held by financial institutions.
That is the case if the preferred stock was
held on September 6, 2008 or the stock was
sold on or after January 1, 2008 and before
September 7, 2008. The effective date is for
sales or exchanges occurring after December
31,2007, in tax years ending after 2007. Act,

§ 301, Div. A, Title III.

Limit on compensation. The Act imposes a
$500,000 limit on income tax deductions for
compensation paid to the CEO or the chief
financial officer and the top three employees
of institutions participating in the bail-out.
The provision applies to companies with
more than $300 million of assets purchased
by the Department of the Treasury. Act
§ 302, Div. A, Title 111, adding L.R.C. §
162(m)(5)

Mortgage debt forgiveness. The Act extends
the relief on discharge of indebtedness
of cancelled debt on a qualified principal
residence through December 31, 2012. The
forgiveness of indebtedness is limited to the
acquisition indebtedness with the amount
boosted for purposes of this provision to
$2,000,000 on a joint return, $1,000,000 for
a separate return. The discharge amount may
be applied to reduce the income tax basis
of the principal residence (but not below
zero). The provision applies to discharges of
indebtedness occurring on or after January 1,
2010. Act § 303, Div. A, Title III, amending
LR.C. § 108(a)(1)(E).

Energy improvement

Renewable energy credit. The Act extends
for one additional year (through 2009) the
credit for wind and a two year extension
(through 2010) for certain other facilities.
Act § 101(a), Div. B, amending LR.C. §
45(d).

Small wind energy property. The legislation
provides for a credit of up to $4,000 for
qualified wind energy property. Act § 104,
Div. B, Title I, Subtitle A, amending I.R.C.
§ 48(a).

Residential alternative energy credit.
The 2008 Act extended the non-refundable
credit through 2016 (which helps individual
taxpayers pay for specific residential
alternative energy equipment installed on
or in connection with a dwelling unit) and
expanded the credit to include expenditures
for small wind energy property and qualified
geothermal heat pump property placed in
service in 2008 through 2016. The $2,000
maximum annual credit limit for qualified
solar electric property expenditures is
eliminated after 2008. The residential
alternative energy credit may be offset
against regular tax and alternative minimum
tax liabilities in 2008. Act § 106, Div. B,
amending LR.C. § 25D.

Credits for biodiesel and renewable diesel.
The Act extends the credit for biodiesel
and renewable diesel for an additional year
through 2009. Act § 202, Div. B, Title II,
amending 40A(g).

Alternative fuel credit. The Act extended
the alternative fuel credit for three months,
through December 31, 2009. The alternative
fuel mixture credit is extended by three
months, also, through 2009. Act § 204, Div.
B, Title II, amending I.R.C. § 6426(d),
(e).

Plug-in electric drive motor vehicle credit.
The Act enacts a new credit for tax years
beginning after December 31, 2008, for new
qualified plug-in electric drive motor vehicles
placed in service after 2008 through 2014.
The maximum amount of the credit is $2,500
plus $417 for each kilowatt hour of traction
battery capacity in excess of four kilowatt
hours. The provision is effective for tax years
beginning after 2008 and for eligible property
purchased before 2015. The provision is
subject to the “sunset” rules as included in
the 2001 tax act (EGTRRA) Act § 205, Div.
B, Title II, amending L.R.C. § 30D.

Energy-efficient deduction for commercial
buildings. The 2008 Act extends the energy-
efficient commercial buildings deduction
through 2013. Act § 303, Div. B, Title III,
amending LR.C. § 179D(h)

Energy-efficient improvements for new
homes. The 2008 legislation extends the
credit for energy-efficient improvement sto
new homes through 2009. Act § 304, Div.
B, Title II1, amending LR.C. § 45L(g).

Energy-efficient appliance credit. The
Act modifies and extends the energy-
efficient appliance credit through 2010.The
modifications apply to appliances produced
after December 31, 2007. Act 305, Div. B,
Title I1I, amending I.R.C. § 45M(b).

Extension of FUTA surcharge. The
legislation extends the 0.2 percent FUTA
surcharge on wages paid after December 31,
2008 through calendar year 2009. The tax rate
is 6.2 percent through 2009 and 6.0 percent
for 2010 and thereafter. The changes apply
to wages paid after December 31, 2008. Act
§ 404, Div. B, Title IV, amending LR.C §
3301.

Tax provisions
Alternative minimum tax. The legislation
includes an increased exemption amount

(cont. on page 3)
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for alternative minimum tax (AMT) for
2008. Under the new law, the exemption is
$69,950 for those married and filing jointly,
$46,200 for single taxpayers and $34,975
for married taxpayers filing separately. That
represents an increase over the figures for
2007 filing—$66,250 for those married
filing jointly, $44,350 for single taxpayers
and $33,125 for married taxpayers filing
separately. Act § 102, Div. C, Title I,
amending L.R.C. § 55(d)(1).

For the tax year 2008, an individual
taxpayer’s entire regular tax liability and
the alternative minimum tax liability may
be offset by the non-refundable personal
tax credits. Act § 101, Div. C, Title 1,
amending LR.C. § 26(a)(2).

Depreciation classification for new
farm machinery and equipment. For
property placed in service after December
31, 2008 and before January 1, 2010, the
classification has been changed statutorily
from seven-year property to five-year
property for new farm machinery and
equipment used in a farming business as
defined in I.R.C. § 263A(e)(4) (other than
grain bins, cotton ginning assets, fences
and land improvements). The original use
for the property must commence with the
taxpayer. Used machinery and equipment,
grain bins, cotton ginning assets and farm
fences remain as seven-year property. Land
improvements remain as 15-year property
with single purpose agricultural and
horticultural property remaining as 10-year
property. The ADS life remains at 10 years
for new machinery and equipment. Act §
505, Div. C, Title V, amending LR.C. §
168(e)(3)(B).

Charitable giving. The bill also includes
a two-year extension (through 2009) of the
provision allowing taxpayers aged 70 % or
older to transfer as much as $100,000 per
year directly from an IRA to a charitable
organization without triggering income tax
on the contribution as income in respect of
decedent. The amount transferred under
the provision is not included in the donor’s
adjusted gross income. That is important
because higher AGI levels can lead to loss of
part of the itemized deductions and personal
exemption amounts. Act § 205, Div. C,
Title II, amending L.R.C. § 408(d)(8).

State and local taxes. The 2008 law
revives a provision allowing taxpayers who
itemize their deductions to deduct their
state and local sales taxes, rather than state
and local income taxes, but not both. The

amended provision is effective for 2008 and
2009. Taxpayers have a choice in how they
calculate the deduction. They can claim the
actual amount of sales tax paid, assuming
that good records are kept, or taxpayers can
deduct the amount shown on IRS tables
— plus taxes paid on certain items such as
an automobile. Act § 201, Div. C, Title II,
amending LR.C. § 164(b)(5).

Deduction for tuition and fees. The
new legislation extended, through 2009, a
provision allowing a deduction for higher-
education tuition and fees, which has
been available up to a $4,000 maximum
deduction, depending upon the level of
income. This deduction can be claimed
whether or not the taxpayer itemizes
the deduction — it is an “above-the-line”
deduction. Act § 202, Div. C, Title II,
amending LR.C. § 222(e).

Child tax credit. The Act reduced the
refundable threshold of the child tax credit
from $12,050 to $8,500, effective for tax
years beginning after December 31, 2007.
Act § 501, Div. C, Title V, Subtitle A,
amending LR.C. § 24(d)(4).

Preparer standard. The standard for
preparers for most undisclosed positions is
reduced by the Act to substantial authority.
The amendment conforms the standard
to the taxpayer standard under L.LR.C. §
6662. The preparer standard for disclosed
positions as to whether the preparer has
a “reasonable basis” except for listed
transactions and reportable transactions
with significant avoidance or evasion
purposes was not amended — the tax
preparer must have a reasonable belief that
the position would more likely than not
be sustained on the merits. The provision
is effective retroactively to May 25, 2007
except for positions described in L.R.C. §
6694(a)(2)(C) for which the effective date is
October 3,2008. Act § 506, Div. C, Title V,
Subtitle A, amending I.R.C. § 6694(a).

Temporary (one-year) increase in
casualty losses from non-business property.
The $100 floor for non-business casualty
losses was raised for 2009 to $500 with
the floor reverting to $100 after 2009. Act
§§ 706(c), Div. C, Title VII, Subtitle B,
amending LR.C. § 165(h)(1).

Expenditures incurred by elementary
and secondary school teachers. The
deduction of up to $250 for designated
expenditures in connection with calculation
of adjusted gross income that are incurred

by elementary and secondary teachers was
extended through 2009. Act § 203, Div. C,
Title II, amending L.R.C. § 62(a)(2)(D).

Additional standard deduction for real
property taxes. The 2008 Act extended
through 2009 the additional standard
deduction for real property taxes for
taxpayers who do not itemize. The provision
applies to taxable years beginning after
December 31, 2007. Act § 204, Div. C,
Title II, amending I.R.C. § 63(c)(1)(C).

Basis adjustment for S corporations
making charitable contributions. The
Act extended the provisions providing
for an income tax basis adjustment
for S corporations making charitable
contributions. The provision is effective
for contributions made in taxable years
beginning after December 31, 2007. Act §
307, Div. C, Title III, amending L.R.C. §
1367(a)(2).

The enhanced charitable deduction. The
legislation extended the enhanced charitable
deduction for food inventory through
2009. The Act eliminates, temporarily,
the percentage limitation for contributions
made by certain farmers and ranchers after
December 31, 2007 through December 31,
2008. The deduction is limited to twice the
taxpayer’s basis in the food inventory (which
is often zero for farmers and ranchers). The
provision is effective for contributions
after 2007. Act § 323, Div. C, Title III,
amending I.R.C. § 170(e)(3)(C).

Environmentally contaminated sites. The
2008 Act extends the provision allowing the
expensing of costs stemming from cleaning
up environmentally contaminated sites,
through 2009. The provision is effective
for expenditures paid or incurred after
December 31, 2007. Act § 318, Div. C,
Title III, amending L.R.C. § 198(h).

ENDNOTES

'Pub. L. 110-343, 110th Cong., 2d Sess.
2008).

2 See generally Harl, “Will the Bail-out
Halt Financial Panic?” AgLender Vol. 12,
Issue 11, pp. 8-9, Nov., 2008; Elbert, “ISU’s
Harl: Finances Worse Than We Thought,”
Des Moines Sunday Register, September
28, 2008.

3 12 US.C. § 1716 et seq.

4 12 U.S.C. § 1451 et seq.
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When someone chooses to add a pet to
their family, few end up with a goat in their
backyard, but some people do. These people
are usually looking for an active, interesting
companion animal that will be happiest
outside, though some goats have supposedly
been house trained."® Certain smaller species
of goat such as the dwarf or pygmy varieties
make wonderful pets as they are extremely
friendly, curious, intelligent, and peaceful
creatures.' Other benefits that some pet
goat owners take advantage of include
grass cutting, yard waste disposal, or even
daily access to fresh goat milk." Goats are
emotionally and physically sensitive so
it is recommended that owners be gentle
and caring and provide their pet goats with
shelter and veterinary care.'® When deciding
what kind of pet to get, many people decide
that a goat is the right choice for them

The American Heritage Dictionary defines
a pet as an animal kept for amusement or
companionship.'”” The Code of Virginia
defines a companion animal as “any
domestic or feral dog, domestic or feral cat,
nonhuman primate, guinea pig, hamster,
rabbit not raised for human food or fiber,
exotic or native animal, reptile, exotic
or native bird, or any feral animal or
any animal under the care, custody, or
ownership of a person or any animal that
is bought, sold, traded, or bartered by any
person.”!® This portion of the Virginia
definition seems to be leaving room for
interpretation based on the use of an animal
but the next line confirms otherwise and is
written as follows: “Agricultural animals,
game species, or any animals regulated
under federal law as research animals shall
not be considered companion animals for
the purposes of this chapter.”"

In order to interpret this statement, one
must define the terms used. The Agricultural
Title of the Code of Virginia defines
agricultural animals as “all livestock and
poultry.”?® The Code then defines livestock
as “all domestic or domesticated: bovine
animals; equine animals; ovine animals;
porcine animals; cervidae animals; capradae
animals; animals of the genus Lama;
ratites; ...or any other individual animal
specifically raised for food or fiber, except
companion animals.”?!' The scientific
classifications used refer to oxen, cows,
buffalo, horses, asses, zebras, sheep, pigs,
hogs, deer, reindeer, moose, elks, goats,
Ilamas, ostriches and emus.

The dictionary definition and the Virginia

legal definition differ as the first is a use-
based definition while the latter focuses
on the species of an animal. Therefore, in
Virginia, the way an animal is used does
not play arole in how it is defined. Instead,
the scientific classification of an animal
determines its legal classification. A goat,
for example, is considered livestock even
if it is not raised for human food or fiber.
Additionally, just because a livestock
animal is treated like a companion, it is
not legally considered a pet. Since the
raising of livestock is considered a more
rural practice, keeping a pet goat is only a
problem when someone in a city or suburb
attempts to do so because of the zoning laws
in such areas.

Zoning laws exist in order to prevent
different land uses from conflicting.??
For example, zoning laws are what keep
junkyards or waste transfers stations safe
distances away from people’s homes.
The Virginia state government allows the
governing body of any county, city or
town to enact its own zoning laws.* This
means that each locality can create its own
definition of livestock and determine which
areas are allowed to keep livestock animals.
Therefore, these laws differ throughout
the state. Code Compliance requires the
assistance of area residents who can report
violations.?

The zoning code of Arlington County
does not provide a definition for livestock or
companion animal. This county, like others
that do not provide their own definitions,
relies on the definitions provided by the
Code of Virginia in the Agricultural Title
that were referenced earlier.* There are no
agriculturally zoned districts in Arlington
County? but the ordinance allows livestock
to be kept on some areas that are zoned
residential. It states that “provided, any
livestock or poultry shall be kept in a
building, structure or yard for the raising,
housing or sale thereof which shall be
located no less than one hundred (100) feet
from any street or lot line.”?’

This is a difficult requirement to meet.
The space needed per goat is approximately
200 square feet of yard space.® This space
needed would have to be doubled as it is
recommended to keep at least two goats
since goats are herd animals.” The average
lot size in Arlington County is 8,712 square
feet® and the average home living area is
1,706 square feet.’! This leaves an average
of 7,006 square feet of yard space which is

more than enough space for multiple goats.
However, the 100 foot boundary requirement
that goat owners need would require a lot to
be at least 48,400 square feet. As this is much
larger than the average lot size in Arlington,
most people who want to keep pet goats
would legally not be able to. As miniature
goats create almost no noise, do not smell,
and are smaller than dogs, some people do not
see why dog owners do not have to follow the
same regulations as goat owners. The answer
is though someone may treat their goat just
like a pet dog, goats are legally considered
livestock in Arlington County.

Chesterfield County’s zoning ordinance
does not provide its own definition of
companion animals either, but it does
utilize the term stock animals, as opposed
to livestock, and defines this term as “cows,
sheep, goats, horses, chickens or other fowl,
rabbits or other small-domesticated livestock
or other farm animals.”*? The zoning laws in
this county that apply to residential areas do
not permit goats at all.** In order to have a
goat in Chesterfield County, a person would
be required to live on 3 acres of agriculturally
zoned land.* A hearing before the Board
of Supervisors would be required to grant
an exception to the zoning, but they do not
generally grant exceptions in residential
communities.* Just as Chesterfield County’s
zoning laws differ from Arlington County’s,
the rules and regulations of different zoning
ordinances vary greatly throughout all of the
different areas of Virginia.

Consequences of violating zoning laws by
owning a pet goat include monetary fines until
the animal is removed or immediate seizure of
the animal. There have been several instances
of pet goat owners in Virginia attempting
to change zoning laws in their areas. Some
suggestions include individual permits for
pet goats or simply reclassifying certain goat
species as companion animals.** Though
localities have the authority to make their
own definitions, the research conducted for
this report found no ordinances in Virginia
that consider goats as companion animals.
However, there are still people who are
fighting to change the laws in Virginia.¥’
These people are inspired by successes in
places like Seattle, Washington whose City
Council approved a measure on September
24, 2007 that allows homeowners to keep
miniature goats as pets.*® Currently, there are
a few legal pet goat owners in residentially

(cont. on page 5)
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zoned areas of Virginia and many legal
owners in rural areas. However, there are
numerous illegal goat owners throughout
urban and suburban areas of the state who
are paying fines, fighting notices with
appeals, or whose neighbors have not
notified authority.*
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GoatWorld.com. 2008. 22 Jul. 2008. <http://
www.goatworld.com/articles/goatsaspets/
petgoats.shtml>

¥ Id

30 “2008 Northern Virginia County
Profiles.” Realty Facts, LLC. 2008. 22
Jul. 2008. <http://realty-facts.com/reports/
NOVA_Profile_08.pdf>

M d.

32 Code Compliance Brochure.
Chesterfield County, Virginia. page
7. <http://www.co.chesterfield.va.us/
communitydevelopment/planning/
CodeCompliance/CodeCompBro03.pdf>

¥ Id

3 Section 19-124. Zoning Ordinance.
Chesterfield County, Virginia.
<http://www.co.chesterfield.va.us/
communitydevelopment/planning/
Chapter19.pdf>

% Joyner, Julie. Community Manager.
Woodlake Community Association, Inc.
“Pet Goat Question.” E-mail to Anne
Mitchell. 09 Jul. 2008.

36 “Help Us Save the Goats of Arlington,
Virginia.” SaveOurGoats. 08 Jul. 2008.
09 Jul. 2008. <http://www.saveourgoats.
com/>

Y Id.

3 “Seattle Homeowners May Keep
Miniature Goats as Pets,” supra note 16.

¥ “Help Us Save the Goats of Arlington,
Virginia.” SaveOurGoats. 08 Jul. 2008.
09 Jul. 2008. <http://www.saveourgoats.
com/>
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AGRICULTURAL LAW BIBLIOGRAPHY: 3rd Quarter 2008 = by Drew L. Kershen"

Agricultural Law: Attorney Roles and
Educational Programs

Bridgforth, Presidential Address AALA 2005,
11 Drake J. Agric. L. 1-4 (2006).

Halbrook, Presidential Address: AALA 2007,
13 Drake J. Agric. L. 1-5 (2008).

Animals — Animal Rights

Draeger, More Than Property: An Argument for
Adoption of the Universal Declaration on Animal
Welfare, 12 Drake J. Agric. L. 277-302 (2007).

Note, The U.S. Egg Industry — Not All It’s
Cracked Up to be for the Welfare of the Laying
Hen: A Comparative Look at United States and
European Union Welfare Laws, 10 Drake J. Agric.
L. 511-540 (2005).

Aquaculture

Note, FAO’s General Fisheries Commission
for the Mediterranean: A New Role, A New Role
Model, 12 Drake J. Agric. L. 391-407 (2007).
Bankruptcy

Chapter 12

Crain, Resolution of an Apparent Conflict:
Rowley Versus Anderson, 10 Drake J. Agric. L.
483-510 (2005).

Biotechnology

Farquhar & Meyer, State Authority to Regulate
Biotechnology under the Federal Coordinated
Framework, 12 Drake J. Agric. L. 439-474
(2007).

Hishaw, “Show-Me” No Rice Pharming: An
Overview of the Introduction of and Opposition
to Genetically Engineered Pharmaceutical Crops
in the United States, 3 J. Food L. & Pol’y 209-227
(2007).

Cooperatives

General

Note, Post-Smithfield and Hazeltine: An
Evaluation of the Capper-Volstead Act as
an Alternate Means of Marketing Power for
Producers, 10 Drake J. Agric. L. 331-354
(2005).

Organizational Issues

Dean & Geu, The Uniform Limited Cooperative
Association Act: An Introduction, 13 Drake J.
Agric. L. 63-113 (2008).

Energy Issues

Grossman, If Ethanol is the Answer, What Is
the Question?, 13 Drake J. Agric. L. 149-177
(2008).

Note, Utilizing Wind Power to Offset
Agribusiness Utility Costs, 12 Drake J. Agric. L.
475-492 (2007).

Environmental Issues

Boze & Nadon, “Give Me a Cup of Sack,
Boy?”: Why Bordeaux, Chianti, and Médoc Are
Not Generic Denominations in Canada Anymore,
10 Drake J. Agric. L. 247-254 (2005).

Hazlett, District Court Finds USDA Violated
NEPA in Administering Critical Feed Use
Initiative but Allows Limited Use of CRP Acreage,
25 Agric. L. Update 1, 3-5 (9-2008).

Note, What Stinks ... The Animal Feeding
Operations Consent Agreement and Final Order

* Professor of Law, The University of Oklahoma

or EPA Involvement in the Area?, 13 Drake J.
Agric. L. 285-303 (2008).

Note, Rapanos v. United States: “Waters of
the United States” under the Clean Water Act,
12 Drake J. Agric. L. 521-538 (2007).

Note, Federal Wetland Legislation: A Slough
of Issues for lowa Farmers, 11 Drake J. Agric.
L. 383-405 (2006).

Equine Law

Allen, A Horse is a Horse (Of Course):
Equine Collateral, 18 Bus. L. Today 17-21 (9/10-
2008).

Farm Labor

Aliens

Note, Exposed to the Elements: Workers’
Compensation and Unauthorized Farm Workers
in the Midwest, 13 Drake J. Agric. L. 263-284
(2008).

Student article, Immigration Reform and
Agriculture: What We Really Want, What We
Really Need and What Will Happen if They
Leave? 10 Barry L. Rev. 63-79 (2008).

General & Social Welfare

Note, Lost in a Loophole: The Fair Labor
Standards Act’s Exemption of Agricultural
Workers from Overtime Compensation Protection,
10 Drake J. Agric. L. 355-386 (2005).

Farm Policy and Legislative Analysis

Domestic

Hazlett, Farm Bill Update: Congress Passes
the Food, Conservation, and Energy Act of 2008,
25 Agric. L. Update 1, 3-6 (7-2008).

Note, Proposing a Long-Term Solution to a
Three-Part American Mess: U.S. Agriculture,
lllegal Labor, and Harvest Mechanization, 12
Drake J. Agric. L. 359-390 (2007).
Farmer-Processor Bargaining - Production
Contracts

Harper, Hog Production Contracts: The
Grower-Integrator Relationship, Va. Coop. Ext. #
414-039 2005, www.ext.vt.edu/pubs/swine/414-
039/414-039.html
Food and Drug Law

Comment, RBST, It Does a Body Good?: RBST
Labeling and the Federal Denial of Consumers’
Right to Know, 48 Santa Clara L. Rev. 1095-1126
(2008).

Endres, Recent Developments: United States
Food Law Update, 3 J. Food L. & Pol’y 253-282
(2007).

Leibovitch, Food Safety Regulation in the
European Union: Toward an Unavoidable
Centralization of Regulatory Powers, 43 Tex.
Int’1 L. J. 429-452 (2008).

McCabe, The Battle of the Bulge: Evaluating
Law as a Weapon against Obesity, 3 J. Food L.
& Pol’y 135-172 (2007).

Note, Reeling in a Rogue Industry: Lethal e.
coli in California’s Leafy Green Produce & the
Regulatory Response, 12 Drake J. Agric. L. 493-
520 (2007).

Forestry
Note, Getting More from the Giving Tree:

Regulating the Use of Biotechnology in Forest
Management, 26 Va. Envtl. L. J. 577-614
(2008).

Fruits & Vegetables—Perishable
Agricultural Commodities

Adams et al., The Legal Basis for Regulatory
Control of Invasive Citrus Pests in Florida:
A Review of the Citrus Canker and Spreading
Decline Cases, 12 Drake J. Agric. L. 409-422
(2007).

International Trade

Fabiosa, Effect of Free Trade in Agriculture
on Developing Countries, 16 Mich. St. J. Int’l
L. 677-690 (2008).

Note, Cambodia’s Accession to the World Trade
Organization and its Impact on Agriculture, 11
Drake J. Agric. L. 107-138 (2006).

Powell & Schmitz, The Cotton and Sugar
Subsidies Decisions: WTO'’s Dispute Settlement
System Rebalances the Agreement on Agriculture,
10 Drake J. Agric. L. 287-330 (2005).

Land Use Regulation

Land Use Planning and Farmland
Preservation Techniques

Note: Agricultural Zoning Exemptions:
Cultivating Chaos in the Twenty-First Century?,
13 Drake J. Agric. L. 243-261 (2008).

Note, The Legislative Aftershocks of Kelo:
State Legislative response to the New Use of
Eminent Domain, 12 Drake J. Agric. L. 325-358
(2007).

Soil Erosion

Note, A Vision of the New Deal Unfulfilled?
Soil and Water Conservation Districts and Land
Use Regulation, 11 Drake J. Agric. L. 353-382
(2006).

Leases, Landlord-Tenant

Geyer, Farm Year to Year Lease — Lease
Termination Date Matters, 25 Agric. L. Update
1-3 (9-2008).

Livestock and Packers & Stockyards

Bass, Reinventing the Wheeler: How the Fifth
Circuit Changed the Law on the Packers and
Stockyards Act by Simply Reading the Statute,
25 Agric. L. Update 5-7 (9-2008).

Bass, More Than A Mirror: The Packers and
Stockyards Act, Antitrust Laws, and the Injury to
Competition Requirement, 12 Drake J. Agric. L.
423-438 (2007).

Cain, Uncle Sam Wants You — To Eat Beef?, 11
Drake J. Agric. L. 165-184 (2006).

Diamond, Illinois’ Failure to Regulate
Concentrated Animal Feeding Operations in
Accordance with the Federal Clean Water Act,
11 Drake J. Agric. L. 185-224 (2006).

Hinshaw, Piling It on Thick: An Overview of
Arkansas Poultry Litter Regulation, 11 Drake J.
Agric. L. 225-252 (2006).

Kane, Right to Confine: The Current State of
the Law of Nuisance Affecting Confined Animal
Feeding Operations in Oklahoma, 25 Agric. L.

(cont. on page 7)

OCTOBER 2008 AGRICULTURAL LAW UPDATE 6




Kershen - AGRICULTURAL LAW BIBLIOGRAPHY: 3rd Quarter 2008 - (cont. from p. 6)

Update 1, 3-6 (6-2008).
Marketing Boards, Marketing

Orders, Marketing Promotion &

Marketing Quotas

Panel Discussion, It’s What’s for Lunch:
Nectarines, Mushrooms, and Beef—The First
Amendment and Compelled Commercial Speech,
41 Loy. L.A. L. Rev. 359-383 (2007).

Patents and Other Intellectual Property

Rights in Agriculture

Al Attar Ahmed, Monocultures of the Law:
Legal Sameness in the Restructuring of Global
Agriculture, 11 Drake J. Agric. L. 139-164
(2006).

Boze & Nadon, “Give Me a Cup of Sack,
Boy?”: Why Bordeaux, Chianti, and Médoc Are
Not Generic Denominations in Canada Anymore,
10 Drake J. Agric. L. 247-254 (2005).

Busch, Genetically Modified Plants Are Not
“Inventions” and Are, Therefore, Not Patentable,
10 Drake J. Agric. L. 387-482 (2005).

Cohen & Morgan, Monsanto Technology LLC
v. Cargill: A Matter of Construction, 26 Nature
Biotech. 289-291 (2008).

Fusco, Geographical Indications: A Discussion
on the TRIPs Regulation after the Ministerial
Conference of Hong Kong, 12 Marquette Intell.
Prop. L. Rev. 197-262 (2008).

Note, Monsanto v. Scruggs: The Negative
Impact of Patent Exhaustion on Self-Replicating
Technology, 22 Berkeley Tech. L. J. 115-135
(2007).

Note, The Impact on Agricultural Research
by Genetic Material Patents and the Need for
Clarity and Reform in Patent Law for Genetic
Material, 11 Drake J. Agric. L. 253-271
(2006).

Note, Enhanced Protections for Geographical
Indications under TRIPs: Potential Conflicts
under the U.S. Constitutional and Statutory
Regimes, 18 Fordham Intell. Prop., Media &
Ent. L. J. 1297-1321 (2008).

Oguamanam, Intellectual Property Rights
in Plant Genetic Resources: Farmers’ Rights
and Food Security in Indigenous and Local
Communities, 11 Drake J. Agric. L. 273-306
(2006).

Oppenheimer, The “Reasonable Plant” Test:
When Progress Outruns the Constitution, 9
Minn. J. L. Sci. & Tech. 417-451 (2008).

Sease & Hodgson, Plants Are Properly
Patentable under Prevailing U.S. Law and This
Is Good Public Policy, 11 Drake J. Agric. L.
327-352 (2006).

Student Article, Acquiring a European Taste
for Geographical Indications, 33 Brooklyn J.
Int’l L. 569-595 (2008).

Symposium: Intellectual Property, Trade and
Development: Accommodating and Reconciling
Different National Levels of Protection, 82
Chicago-Kent L. Rev. 1253-1365 and 1557-1626
(2007).

» Gangjee, Quibbling Siblings: Conflicts

Between Trademarks and Geographical
Indications, 1253-1291

e Cotton, 123 Years at the Negotiating Table
and Still No Dessert? The Case in Support of
TRIPS Geographical Indication Protections,
1295-1316

* Kur, Quibbling Siblings—Comments to Dev
Gangjee’s Presentation, 1317-1327

* Okediji, The International Intellectual
Property Roots of Geographical Indications,
1329-1365

e Janis & Smith, Technological Change and
the Design of Plant Variety Protection Regimes,
1557-1615

» Helfer, The Demise and Rebirth of Plant
Variety Protection: a Comment on Technological
Change and the Design of Plant Variety
Protection Regimes, 1619-1626

Ulloa & Cantero, Cooking up a Storm: The
Pioneer Ruling of Monsanto v. Sesostris, Patent
World 17-20 (3-2008).

Winston, What if Seeds Were Not Patentable?
2008 Mich. St. L. Rev. 321-344
Pesticides, Herbicides, Insecticides,
Fungicides, & Fertilizers

Note, Peterson v. BASF: Fraud to Farmers
or Threat to the Herbicide Industry?, 12 Drake
J. Agric. L. 539-555 (2007).

Public Lands

Student article, Fighting for a Way of Life:
Public Lands and the Ranchers Who Own Them—
An Analysis of ... (Colvin Cattler Co. v. United
States, 468 F.3d 803, 2006), 14 Hastings W.-Nw.
J. Envtl. L. & Pol’y 1613-1644 (2008).

Rural Development

Bodiguel, The New European Rural
Development Regulation: Implementation in
France, 13 Drake J. Agric. L. 7-19 (2008).

Caldwell, Rural Development in the European
Community: Charting a New Course?, 13 Drake
J. Agric. L. 21-61 (2008).

Hamilton, Rural Lands and Rural Livelihoods:
Using Land and Natural Resources to Revitalize
Rural America, 13 Drake J. Agric. L. 179-206
(2008).

Note, Agriculture in Brazil and Its Effects on
Deforestation and the Landless Movement: A
Government’s Attempt to Balance Agricultural
Success and Social Collateral Damage, 11 Drake
J. Agric. L. 81-106 (2006).

Note, Planting Peace: Agriculture and Post-
War Reconstruction in Iraq, 10 Drake J. Agric.
L. 541-566 (2005).

Olexa, Hodge & Owens, No Grave Like
Home: Protecting the Deceased and Their Final
Resting Places from Destruction without Going
Six Feet Under, 11 Drake J. Agric. L. 51-80
(20006).

Sustainable & Organic Farming

Comment, Organic Plus: Regulating Beyond
the Current Organic Standards, 25 Pace Envtl.
L. Rev. 211-234 (2008).

Note, Organic Dairies Dodge a Bullet with
the Rescission of New USDA Guidance and
Directives, 10 Drake J. Agric. L. 567-583
(2005).

Taxation

Harl, Like-Kind Exchanges: A Popular Option
for Property Transfers, 11 Drake J. Agric. L.
25-50 (2006).

Torts and Insurance

Centner, Nuisances from Animal Feeding
Operations: Reconciling Agricultural Production
and Neighboring Property Rights, 11 Drake J.
Agric. L. 5-24 (2006).

Endres, Coexistence Strategies, the Common
Law of Biotechnology and Economic Liability
Risks, 13 Drake J. Agric. L. 115-148 (2008).

Parry & Malamud, Mad Cows and Angry
Plaintiffs: Why Compliance with Governmental
Regulations Will Not Protect Business from
Lawsuits by Individuals that Contract Mad Cow
Disease, 11 Drake J. Agric. L. 307-326 (2006).

Redick & Uchtmann, Coexistence through
Contracts: Export-Oriented Stewardship in
Agricultural Biotechnology vs. California’s
Precautionary Containment, 13 Drake J. Agric.
L. 207-243 (2008).

Uniform Commercial Code

Article Two (Sale of Goods)

Dunn, Genetic Fitness: A Stockman’s
Examination of Genetic Liability, 25 Agric. L.
Update 1-5 (8-2008).

Article Seven (Documents of Title)
Schutz, Article 7: Documents of Title — 2007
Developments, 63 Bus. L.1 339-1346 (2008).

Article Nine (Security Interests)

Adams, Of Stockyards and Stock Exchanges:
Proceeds Puzzles under Revised UCC Article 9,
18 Bus. L. Today 11-15 (9/10-2008).

Allen, A Horse is a Horse (Of Course):
Equine Collateral, 18 Bus. L. Today 17-21
(9/10-2008).

Water Rights:

Agriculturally Related

Canseco, Landowners’ Rights in Texas
Groundwater: How and Why Texas Courts
Should Determine Landowners Do Not Own
Groundwater in Place, 60 Baylor L. Rev. 491-
525 (2008).

Comment, Got water? Limiting Washington’s
Stockwatering Exemption to Five Thousand
Gallons per Day, 83 Wash. L. Rev. 249-285
(2008).

Note, Farmer Beware: Water Rights
Enforcement in Utah, 27 J. Land, Res. & Envtl.
L. 367-385 (2007).

The National Agricultural Law
Center (NALC) web site <http://www.
nationalaglawcenter.org> has a very extensive
Agricultural Law Bibliography. If you are
looking for agricultural law articles, please
consult this bibliographic resource on the
NALC web site.
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ANEA

AMERICAN AGRICUITUR AL
Law ASSOCTATION
P.O. Box 835

Brownsville, OR 97327

SEEKING PAPERS -
MONTANA LAW REVIEW

The Montana Law Review will be
dedicating our summer issue to
articles dealing with rural law. We are
currently requesting article submissions.
Articles may be submitted by e-mail at
montanalawreview @gmail.com.

Additionally, the Montana Law Review
will be hosting a Rural Law Symposium in
the Spring of 2009. If you are interested in
attending or presenting at this symposium,
please contact the law review at the above
e-mail address.

2008 AALA AWARD WINNERS

Jesse Richardson, chair, Awards Committee announced the following awards at the 2008
Annual conference in Minneapolis, MN:
2008 Distinguished Service Award: L. Leon Geyer
% %
2008 Student Scholarship: Jackson S. Davis
“Fast Food, Zoning and the Dormant Commerce Clause: Was It Something I Ate?” 35

Boston College Environmental Affairs L. Rev. 259 (2008).
% % %

2008 Professional Scholarship: Margaret Rosso Grossman
“Anticipatory Nuisance and the Prevention of Environmental Harm and Economic Loss
from GMOs in the United States,” 18 Journal of Environmental Law and Practice 107
(2008).

ok ok
The Awards Committee accepts nominations for these awards throughout the year.
Please contact Jesse Richardson at jessej@vt.edu

From the Executive Director:
2008 Annual Conference

The AALA 29th Annual Agricultural Law Symposium in Minneapolis is history and it was the highest attended conference in AALA
history. Ted Feitshans is the new President-elect and Bryan Endres and Nancy Bryson are the new board members for 2009-2011.

2008 Conference Handbook on CD-ROM

Didn’t attend the conference in Minneapolis but still want a copy of the papers? Get the entire written handbook on CD. The file is
in searchable PDF with an active-linked table of contents that is linked to the beginning of each paper. Order for $45.00 postpaid from
AALA, P.O. Box 835, Brownsville, OR 97327 or e-mail RobertA@aglaw-assn.org Copies of the printed version are also available
for $90.00. Both items can also be ordered using PayPal or credit card using the 2008 conference registration form on the AALA web
site.

If you are still receiving the AALA Update in the printed format, remember that the Agricultural Law Update is available by e-mail,
often sent up to a week before the printed version is mailed. The e-mail version saves the association substantial costs in printing and
mailing. Please send an e-mail to RobertA @aglaw-assn.org to receive a sample copy and to change your subscription to e-mail.
2009 Annual Conference

Mark your calendars now for October 16-17, 2009 when the AALA will hold its 30th Annual Agricultural Law Conference in
Williamsburg, VA. President-elect Ted Feitshans is already looking for ideas for presentations and speakers. If you would like to help
with a presentation, contact Ted at ted_feitshans@ncsu.edu.

Robert P. Achenbach, Jr., AALA Executive Director
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