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“Pr oducer -handler’  status under milk
marketingar der denied to handler who

enter edinbleasear angement with
pr oducer
In StewLeonard'sv. Glckman ,19FRD.48(D.Comn. 2001), the coutafimeda

deasion of the USDA Judicial Officer denying ‘roducer-hander” siatus o a mik
handerwhoenteredintaleasearrangementwithamik producer. Underthelease
arangemen;, SewLeonards Datry, the gperatorofadary retal storein Connedt-

out, lessed an enire herd of miking cowns, together wih the bams and relaied
fadiies where the cons were located, from a mik producer. A thirckparty rekated

tothe mik producer received paymentfrom Stew Leonard's for slage and manage-
ment. Thereafier, Stew Leonard's mainiained that it had one enterprise thet bath
produced and handied mik. 4 .at51. Eniiesthat both produce and hende ther
ownmik are freated as ‘foroducer-handeers” under federal mik marketing orders.
SewlLeonards postionwesthetislease andretal operations medeitaprooucer-
hander.

Federal mik marketing orders establish minimum prices thathandlers must pay
forrawfuidgrade mikwihinthe orderregion. These pricesonbased onthe dess
desgnatingtheendusetowhichthemikisput Forexample, mikusediordinking
spidasCessImk

Indvidualmikproduicers donatrecsieany onedithe dass pricesforthermk
Insteed, they receve aunio, or“blend,” price besed onaweghied average ofdl
the dass prices of the mk markeied wihin the ader regon. The average 5
weghied by the use of mik; by dass, wihin the regon. The gperation of sucha
hypatheticaliprice pod andisassodaied setiementiund, isdesabed by the court
in Stewleonards  nthefdlowing manner;

Suppose Hander A purchases 100 unis of Class | (fiuid) mik from Producer Aat

the minimum value of $3.00 per unit. Assume further that Handler B purchases

100 units of Class |l (soft mik products) mik from Producer B at the minimum

valuedf$200peruni, andthatHander Cpurchases 100unisofCiess il hard

Continued on page 2

G AD questions USDA 'sie gr ated pest

management implementation c laims
A recently issued report of the United States General Acoouniing Ofice (GAO)

questions the significance of daims made by the USDA that about severty peroent

of the naion's crop acreage had implemented some level of integrated pest
management (IPM) as of the end of the 2000 crop year. United States Gen.
Aoccouning Office, Agricutiral Pesticides: Management Improvements Needed to
Further Promote Integrated Pest Management (GAO01-815, Aug. 2001). Whie the
USDA daim of a severty percent IPM implementation rate suggests that IPM is

achieving s godl of redudng chemical usage on the nation's fams, the GAO
condudedtrettherateisa’ misleadngindicator"ofthe progress made toward this

gd H .a2Thefaw,accodnginthe GAQO,sthatthe USDAsmethodologyfaied

to distinguish between IPM pradiices that had an effect on chemmical use and those

thet hed lie or no efiect The IPM implementation rate daimed by the USDA

thereiore revests ltle 1o nothing about adLe levels of chemical usage. Natwi:

standing the favorable inference that could be drawn from USDA's daims, the GAO

pointedly noted that 1PM as implemented to this point has natyielded nationwide:
redudionsinchemical pestiade Lse” . Totecoriay, ‘oausedfagioiuiEl
pesiddes measuredinpoundscfadiveingredient hesaduialyinceasedsincethe

Continued on page 2



IPM/ CONTINUED FROM PAGE 1

begnning of USDA's IPM niteiive.”

The GAOalsonoted thatwhiethere has
the EPA hes dentied &s the ridéest,
theuse dfhese pesiaces sl acoournis

forfotypercentofiodagioduapes:
feue b . at9. The GAO attbuted

theshatisnadievingthegoatsetir
the federal govemment's IPM iniiaiive
fo'shartoomingsinleadership, coordine:
tion, and management,” and its recom-
mendations included improvements in
dtrveerespecsioraliedaalyiunded
PMefots o a217.
—Chistopher R, Keley, Asssiart
Proessor of Lawy, Uniersly of Akarr
sas, Of Counse), Vann Law Fim,
Camilla, GA
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Producer-handler/C ont. fromp. 1
mik products) mik from producer C
at $1.00 per unit Assuming thet this
constiuies the enie mik market for
a regubiny dtict duing this pe-
iod the toidl pice ped for mk B
$600.00, making the average price per
uni of mk $200. Thus, under the
regulatory scheme, Producers A, B,
and Calreceive $20000for the mk

theysuppiedirespedivediheused
whichitwas put. However, Handler A
mustineddioniothe 20000t etk
musttendertoProducerA,pay$100.00
ino the setiement fund because the
valuedfthemikipurchasedexceeded
thereguistoryaverageprice. Alongthe
same vein, Handler C wil receive
$100.00 from the setierment fund be-
causeitwllpay Producer Cmorethan
the mik it received was warth. The
pool actieves ectally among produc
ers, and uniomily i price paid by
handeers.

Id af)

Under the marketng order reguiations,
producerhandersdonathevetopartic-
pete nthe priang podl. This exempion
is premised on the expedation thet a
typical producerhandersasmalfam-
lydaythetprocices boties, andds-
tibuesis onn procudion.
they do nat have 1 pariqpete in the
fore do nat have to make payments into
the producer setierment fund.

Alertleesadahedofmiingoons,
Stew Leonards daimed thet it wes ex-
empt fiom pariopeing i the priang
poal because it was a producerhander.
The administrator for the merketing or-
der denied the daim. The administrator
conduded that Stew Leonard's did not
meet the standards 1o be deemed a pro-
ducerhander setiorthinthe appicable
reguision, 7CFR §1001.10(1999). In
sgpiicart part e reguision recpires
aproducerhandertobeadaryfamer”
and a hander. The administrator found
that Stew Leonards was nat a ‘dairy

4 .Because

fve appedl cuiminaing in a dedson of
the USDA Judicial Officer upholding the
adminstrator'sdeasion, SiewLeonard's
Stewleonard'sprincipalargumentwas
thet the term ‘dairy farmer” was nat
defined in the reguiations, thus ceding
“unimied abirary authory © the
admretar” b @ danart
el t ao ocoeded ta te Seosays
interpretation of the term was contrary
othe puposesoithegoverning siLie,
the Agricultural Marketing Agreement
Act(AMAA). 7USC. 86080(5).

The cout reeded these conertions.
hidlyesinghe Seaeiaysinepe-
tation under Chevron, USA, Inc. v.
Natural Resources Defernise Courdl, Inc.
467 US. 837, 84244 (1984). the cout
conduded thet the SiaiLie wes Slerton

the producer-handier exception. Stew

Leonards | 19FRD.at54. Thus,under
Chevron , the remaining question was
whether the Secretary's inferpretation
wes a permissbie construcion of the
saie Toths andlyss, the coutaso
added the deference oned o agency i
tepreiions o ther onn reguiaions,
‘g an Thomas Jefferson University
v. Siea |, 512 US 504, 512 (199
Allerocrxi;ohgtfmtkeSeaetayhad
conssiently nepreted the requrements
for producer-hander siatus namowly o
encompass only small operations that
were persona enterprises, the court
deemed this inexpretation 1o be a rear
sonatlecrenightafhepuposesafe
AMAA.. Stew Leonard's
5456,
Thecourtthenconsideredwhetherthe
Seaetary'sdedsonthat SiewLeonards
was nat a producer-handeer was sup-
paried by substantal evidence. |t rued
thetitwes, forthe evidence esabished
o the couts satsiadion thet Stew
Leonard's ‘was nat a dairy fammer who
operated his oan enterprise athis oan
K | d. a57 To te cotay, aon
duded the court, the evidence dermon
sraiedihatthe dayo-day operations of
the dairy dd nat change underislease
arangement with Stew Leonard's and
that Stew Leonard's did not even know
howtogperateadaryfam. o #6r8
Moreover, a ather cases in which the
Secretary had given producer-handier
Sausioapartytoalkasearangemen,

, 19 FRD. &

insgicancedthediedofihoseqpaa
fors on the piong pod thet resuied
demonstrated, giving Stew Leonard's
producer-handierstatuswouidhavehad
a cognizable impact upon the pricng
[e1s S o lF: (39

Fnaly, the cout admownledged the
concemns raised by the petiioner over
fegapsbtnfeeetdferegbr
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Pennsylv ania Supr eme Cour t r ules on whether m

har vesier sar eag riciir alemplo yees

InComitedeTr Campbel
Fresh , 2001 Pa LEXIS 1598 (he ‘“Unior)
fied a representaion petiion wih the
PennsyvaniaLaborRelationsBoard(the
‘PLRBY), seeking o represent fl and
parttime employees involved in mush-
roomproductionandharnvestingat\Viasic
Fams, Inc. (Employer’). The Union's
petiionwes fied pusantto the Pern+
syvanalLaborRelaionsAd, 43PS.88
211121113 (the “PLRA). The Union
requested the PLRB to conduct a repre-
sentation eledionwihin 20 days, which
itdd, eventhough Employer obeced o
thecomposiondiheunt intheteec-
tion, 104 of the proposed unit members
voted against represeniation, whie 101
members voied for it, and twenty voies
were .

The Union theresfier fied an unfar
contending that Employer had threat-
ened to dose the mushroom production
gadyﬂweUman:edmm

employee“anyindvidualemployedasan
agouuabhoe’43PS. 8211.30).
The act does nat define an agriculud
laborer. The PLRB hearing examiner is-
suedapoposeddedsionardoderrea—
soning  tetthe PLRB needdgis
adminsrative discretion, has consis-
tently distinguished mushroom workers
fiom agricuiural Bborers. Accordingly,

the hearing examiner determined that
thefomerarewihinthe agency/sris-
dicion under the PLRA. The hearing
examiner prooeeded to hod Ihat Em-

oo padies, posta aopy dfthe dea
son, and sbmta et of d employess
eighletovoe hanupoomingrepresen
i exdn

Employer fled exceptions with the
PLRB, contending that the hearing ex-
aminer emed in excluding mushroom
watkers fom the definion of agriod-
tural lBborers and in conduding thet
Employer had engaged in unfair labor
practices. The PLRB dismissed Em-

poyer’s exospions, fnelang the hear-
ing examiner's proposed dedision and
ader. Employer thereafter fled an ap-
peal to the Commonwealth Court, argu-
ingonythatthe PLRB eredinexercs-
ingjuriscicionoverthemushroomwork-
as. The Commonwealth Court deemed
B dENn n Blue Mountain Mushroom
Co.v.PLRB ,735A2d742 (Pa.Cmwith.
199 bhearidig
The Commonwealth Court first con-
sderedtheversonaftheNationalLabor
Retations Act (the ‘NLRA) that exisied
prior © 1947, the model for the PLRA,
under which mushroom workers were
not consdered 0 be agiouiual oo
ers because mushroom production was
dessidasahatouudadidy. See
Great Westem Mushroom Co. v. NLRB ,
27 NLRB. 352 (1940). In 1947 Cor+
gress expanded the NLRA's definiion of
agiouiural Bhorers o indude mushr
roomworkers, by directing the National
Labor Relations Board (the ‘NLRB") to
wsethedeniiondfagicuiurefoundin
the Fair Labor Standards Act (the
‘FLSA). See 29 USC. § 1523). The
FLSA defines “agicuture” as ‘the pro-
havesting of any agriodiud o hatt
culLralcommodiies’29U.S.C.8203().
Commonwesalth Court observed thet the
Permshenal egehirehesnateraceda
Smirmanceie forthe PLRA Indeed the
coutephined, the Genera Assambly hed
unsuooessily aemped © mody te PLRA
i 1989 wih House Bl 339, which woud
te ddin o egnuud Ehoes
BlueMountain &0 ocodadeed  ad gopoved
e PLRBs iaioreke for desshying mushr
1oom procucion as haiodua, remely,
et ‘mushoas ae aticely podced
yearoundinsce budnoswheretrelght
aﬁmmaueaemmd'l*remm

a79 (starngmHmm whchae
goaninwoodentays undker spedal conck
fors dfenpeaire ad gt and whth
ae t goan audas ae skt b a
prooess nat sgnicanly diieert fom
the aulivaion of foners in a geen
house) (Quoing  ButlerCountyMushroom
Famv. Departmert of Envil. Resources ,
61 Pa. Commw. 48, 55, 432 A2d 1135,
1138-39 (1981), reversed on other
gounos 499Pa 509 454A201(1982))).

Findng no authorty t compel the
PLRB 1o ‘bindy’ folow federdl prece-
dent,anddefeningtothe PLRBs exper-
teenthsareadithelaw; the Common-
wealth Court afimed the PLRB's exer-

ushr oom

asedfjurisdicionover mushroomwork-
ers. Relying upon the raiiorele of Blue
Mountain , and agan defering © te
PlRBsaqcnettsenrtapargihegw
emingstatute,theCommonwealthCourt
held in the present case that mushroom
produdion, being smiro aher hatt-
ouurlacMies, ddnotoorsiiieay
e

The cout further reected Employer’'s
atierpt o rely upon ather SatLiory en-
admens not eqressy  consdered
Mountain , such as the Seasond Fam
LdnA&I,43P.S.§§13)llOl—13()J_6(B,
which have been interpreted o indude
mushroomworkers within the definition
o agodud Boo, dsevg et those
Siatutes, unike the PLRA, expressly i
coporaie haticuure wihinthe defini
ndagi

The Court allowed Employer's appeal
conceming the jurisdiictional issue.
Inreltiontotheissueciwhethermush
room hanvesters are agricutura labor-
ersand,assuch,exdudedfromcoverage
under the Pennsyivania Labor Relations
At for ooledive bargaining puposes,
Employer argues that the common and
indudes mushroom growing and ctes to
severd Satuiory and reguisiory prov
9os, as Wl as piior case b, o et
efedt eg, 1 PaCS § 1991 (duding
mushrooms within the definiion of a
‘Fam Produdt"forpurposesofagenera
defniion for sauioy enedmens); 3
P.S. § 32 (ising mushrooms as a fam

procucorpuposesofesiabishingsian
dards for gading and reoeplacks); 43
PS § 7500 (g egiukel
Hooasd drghotuueediiestr

purposes of unemployment compensation);
43 PS. 8 130131 (dudng hofuue
whn  te ddin d agodue ucke te
Seasordl Fam Labor Ad); 7 Pa. Code 8§
1361 (ndudngmushroomsasafarmiprod-
wtr puposss dasenarardweere
asessmet earpion) 22 Pa Code § 121301
(Ehgmuehoarsasanagiouuapod
wat for puposes ofhe Agiodue Bl
fonLoenFogvenessProgram). Gagaiv.
BoadofAdisiment PPa712130A
544,547 (1989) (ot et pod dondf
synheic mushroom spann s agriciue
fpupesssdabEzargodrans) B
Caoebaebs Tiabgaohres v Depatmert
o BM Reauces , 86 Pa. Commw. 219,
225,484 A 817, 81920 (1984) (g
that mushroom warkers are seasond farm
Bborers under the Seasordl Fam Labor
Ad Bmbe ages ta suh usae déme
netes any ambiguly inthe PLRA and ren-
ders efroneous the Commorwealth Courts
deleence © he PLRBs migdaoed nie-

Cont.on p.7

n Ble
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Using a Limited Liability Compan
famil yf arm business

By JefFeiick

Recently, Pennsylvania approved a new
waybstudueabusnesscaledalin
ited Liabiity Company (LLC). An LLC
combnesmanyoftebestiestLresofal
typesofbusinessorganizations. AnLLC
ismuch easier o form and operate than
a coporaion
Thepuposedthspapersioprovide
fammers in general, and Pennsylvania
famers in particiar, with information
o consider in dedding whether itwould
be wise to form a farm LLC. This paper
wl addess the fdowing quesions: ()
whatisanLLC? () whataretheadvan-
tegesofusingafamLLC?and @wheat
are some imitations when using afam
LLC? The answers o these questions
suggest that the recently adopted Penn-
syvania LLC business form lends itseff
weliohespedainesdsofioday'sfmly
fammer.

Wheat s alimited iabily

company?
AnLLCaseparaielgelently ke

a coporaion n many respedss, tet s

Boefoisonndebisandhesthecapec-

tybactasakegeparson Foreanpe,

an LLC can buy, hod and sel property.

ThebestthingaboutanLL Cisisabity

0 bing togeter in a sige business

ture thetis Sple and easy o operaie.

Forming an LLC
In Pennsylvania two documents are
needed to form an LLC

shatt;formal legaldocumentthatiings
thel L Cinbexsience. Theoatticaieof
oganzationmustconiaincertainiems,
such as the names and addresses of al

Jeff Feiick, Unoker the Direcion and
SupavisondfProessor Lance Cok, The
Agricuttural Law Research and Educa-
inCae; Cale PA

oganzess, and faing o povce the
required information may have adverse
legal consequences.

2. Operatingagreement:An
agreement is a document containing the
LLC. Pennsyivania law does nat recuire
the prepaaion o fing o a witen
operaing agreement, but as a matter of
goodbusiness praciice, awiten operat
ing agreement should be prepared. An
LLC operating agreement allows the
business members to organize and con-
duotarbanessasteyset e
operating agreement fals 0 address a
particuiar issue, the Pennsylvania LLC
Saiuie W conird the ouicome.

Inmostareas,LL Cmembersmaystruc-
ture ther busness difererty then the
modkl set aut in the Pernsyvania siak
ue. For example, the LLC satute re-
quires a unanimous Vote to amend the

cettiicateaforganizaiion Theoperaiing

agreement can change the number of

members required t amend the cextift

cate to any number the members agree
upon Thisledallyalonsforan LCo

reflect exactly what the members want.

A few legd requirements may not be

dwgedWm::xrytemshWeoperat

ing agreement. For example the LLC

satefobidschangingtherequirement

that a member who promises to contrib-

ute property 0 the LLC must do so in

wiing
LLC name

The name of a imied kbily com+
pany s subled to some spediic, manda:
tory requirements. The name must in-
dude the 'erm “company;” ‘imieed”’ or
“imied Bbily company;” or abbrevie:
fosotetefled, schas LLC The
pupose dfthis requirementistoensure

LLC, he should use the complete com-
pany name on every document sent out
on beref dfthe LLC or sk loang the

Imied Eblly poedion of te LLC
business form. Ifthe company isnamed
RedOakFamms, LLC, itisnotenoughto
refer o the LLC as ‘Red Oak Fams”
The LLC designator must be attached so
thet tid pares Wl resize thet the
famersnatpasonalyibieforadce
forsdtebaes.

LLC management
Management of an LLC can be either

4 AGRICULTURAL LAW UPDATE SEPTEMBER 2001

ybgoer akeaP ennsylv ania

“member managed” or “manager man-
aged” Asdesabedbelow; hetnodiier

as b who controls the day-o-day marn-
agement of the LLC's business.

1. Member-managed LLC: Al of the
members (owners of the LLC business)
manage the LLC by making the day-to-
day bushness dedsors, subedt © the
terms of the operating

2. Manager-managed LLC: The mem-
bers may appoint one or more managers
to manage the LLC. The manager may
be, andaofenis,amember, butPernsyk
vanialawdoes natrequire thetthe mar-
ager be a member. In other words, the
LLC can hire a professional manager if
the memberswishto do so. The manager
wihavethe auhorty o setpoicyand
runtheday-o-dayoperaionsofthel LC.
However, a manager receives only the
auhaty geeniohminthe ceriicaie
For example, a fammer might fom an
LL Cwith ather famiy members or busi-
appoint the famer as manager and gve
him the authority t set compary policy
and un the day4o-day business of the
LLC.

Members

APennsyivania LLC can be comprised
of one or more members. This poirt is
sgnificantbecause nPennsylvania, unk
ke some oher saes a sge inde
vidual canforman LLC. Thus, afammer
whoisthesoeoannerand managerofhis
farm can form a one-member LLC that
wioperaethefam Thswlhavethe
same kg efledt as forming a copora-
tion—protedingthefamer @ndhisper-
sordl asses) fom By for daims
againgtthefambusiness. Alemetively,
family members can be added as non-
manager members and later elevated to
managing member status by the farmer
i he wehes b share cortrdl wih the
aher family members. In eiher case,
membership in an LLC gives the farmer
and his famiy protedion from personal
Byrteddosads abidydf
the LLC, or for the adts or omissions of
any other member or employee of the
company.

Membership rights
A fammer who forms an LLC has the
fdowing g s

rights
A famer may define the ownership



righiscfl L Cproperty. Thegeneraluie,
unless changed by the operating agree-
men, s thet propetty tansiered o or
otherwise acquired by an LLC becomes
propertyofthecompanyandisnolonger
the personal property of the members
whooontrbuteditiothel L C.(Thermem-
bers own the LLC property colecively
adfthelLC muchikethestoddadersin
acoparaion) ksimpatartiounde-
standthatan LLC member has nointer-
estin spedic popaty ofan LLC. For
example, contributions to the LLC such
as money, equipmernt, and real estate
become LLC property and are no longer
the famer's personal property. The con-
troling members must consent before
anyone uses LLC property for personal
reasons. Real esiaie may be aoquired,
held, and corveyed in the name of the
LLC. The redl estaie property fie wl
vestintelL Cisef ahertreninte
members individually. The ownership
nerestof property pecedinte LLCis

indied by vitue ofthefmersonner

bythe operatingagreement Also, afam-
iylamLLCqualfiesforthePennsyhe-

nia Realty Transfer tax exemption.

Management rights

The farmerwhoisthe managing mem-
berhastherightioparicoateandman-
agethe busness.

s
Any member has economic rights in
the LLC business as spedied in the
operating agreement. Economic rights
alonhememberioreceivethey

deduct losses fom the business. Thisis
ofen caled ‘pess through” e treat
ment and is discussed in more detal
below.

What are the advantages of using a
farm LLC?

Degeased amer by
Businesses ae condianty at risk of
being sued. A properly omganized LLC

provides proiedion in the evert of an

ohewise  uncontrolable eet f anLLC

ssed oy te assesdfte LLC ae
sibged © legdl Bhily—the pesordl

assets ofthe memberswhoownthe LLC
cannat be reached. In addiion, the LLC
can reimburse an employee or member
rassdabnatasgatda

does nat indude protedtion for an et
ployeearmemberwhoisguity ol
misconduct (delberately viokting the

1ues) ar reddessness (dsegard of o
sequencesinvoMingdangerioliearthe

sy ddhas)

Lty franat ofhe LLC.

dents happen. To name one ‘worst case”
posshity, f an LLC employee inures
anatherdiverinanautomobleacodent
whie condudting business for the LLC
LL Corthedamages. fftheLLCdoesnot
haveenoughassetstocoverthedamages,
the farmer member does nothave to pay
for the dameges out of his persondl as-
saishecause afthe LLC ity poec-

n

LUC

the controling members of an LLC nor
the non-controling members of an LLC
aebbetrhedeisdtel LCsody
byreasonofbeingamember.AnLLChas
the same power and capacty as a corpo-
raion 10 act as a separaie kegd parson

and assume resporshity for is debis.

When a business loan is needed o pur-
cheseanaddiionelp

peece of machinety, the LLC iseff can
borrow money from the bank and even
gwe assauly neesntebd o
equipment to secure the loan. The bank
can make the loan diedly o the LLC,

and its members need nat be personally
Eoeforthelen solbrgasteberks

wilng 1o make a loan on those s,
Banksshouldbewiingtoloanmoneyto
anLL CwhentheLLCprovestobeagood
business risk. The LLC must show a
history of sound business management,
yeatly pofs, and the adlly © repay

theloan. lfithe LL Chasbeenadequaiely
capiaized, wih land, equipment, or
aherassats andthe hisory ofthe LLC
showsamoney-makingbusiness, thenin
mostinsiancesthe L Cshouldbeableto
obtain creditand loans withoutthe LLC
member/owners assuming personal -

adlytrieddt

Sy of qoeraion

Ease of operation: AnLLCsafaly
smpe way 1o operate a business. As
notedabove, thelawaloasthe members
dteLLCosette uesiortecom
panyaroundthe spediicfarmneeds. As
the drcumstances on the farm change,
the controling members may change the
ownership and management of the LLC.
Afamerhesteledlyodaniya
changeswihasimplevoieofihecontok
ing members. Planning for potential
changes and providing an easy way o
accomplish them—uwithout disagree-
menis o, worse e, figation among
members—is an important part of the
iniial panning forthe LLC. Some con:
shaiosesingotsknddpen
nngaekedbeow.

Business acocounting: An
eiher the cash or acoual method of
acoounting. The cash method s by far
theeasiermethod becauseincomeisrec-
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Neither

LLC canuse

ognized when money is paid, not when
thesenoesarerendered Forexanpe f
an LLC famer plows snow from his
neghbor’'s lane for $20, he has income
when he receives the $20 payment. Un-
dertheaccuamethodofaccouniing the
farmer has $20 income on the day he
plowedthe snow, eventhoughthe neigh-
bor may wait months before he pays the
famer. AnLL Calonsfarmerstousethe
easier cash method of accounting.

No coporate formalties:
formaliesarethe proceduresacopora
fon must olow D e the By
proedionafthe coparate fomofdoing
theeedondfaboaddfdrecos hdd-
ingannual board of drecors and share-
holder meetings, and maintaining corpo-
rate books and records of sharehoder
andboardofdreciorsmestings. Alamer
candrattanLL Coperatingagreementto
avod he necesdly ofthe kind offormel
meetings and records required of copo-
s

Panning for famiy siuations:
a Diferenidassesoimembers:
The abity of an LLC 1o provide for
difierentdassesofmembersmaybe use-

i fr ooys Bmy Bm seon  May

famyaised chidren leave the famand
findemploymentelsewhere. Oneormore
chidren mayremainonthefarmto help
with the farm work and eventually cor-
finue the fam busness after ther par
ensaredeceased. ThelLL Ccanspelout

an equiiable way o gve nordam chi-
dren a share in the fam business and

b. Resolvingfamiy arguments:

Corporate

Disagreements ooccur and can cause Sig-
nicant dsupion o the operaion ofa
family fam business. After disagree-
menis arise, each side may be unwiling
toaccommodatetheinierestsofthecther
side Toprevertithisfromhappening the
LLC operating agreement can spedify a
process for resoving famiy disputes
througharhiration paid forby the LLC.
The resoluion process set ot n the
operating agreement can even contain
penalies for members who refuse to co-
operate. Thsmay be anefedive way o
sume the asseis of the fam business.
c_Impedt of leime evenis

(bith, desih, mariege, dvoroe): frd

panned for in advance, the sudden im-
pactofthe unexpected deathofamanag-
ingmembercantearafamiyfarmapart

The LLC operating agreement may pro-

Continued on p. 6



LLCsLC ont. fromp. 5
\vide guidence for deaingwih his siuk
ation. i

thefairmshouldprovideinstrudionscon+
ceming who should take over the marn-
agementofthefaminte eventafhis
death. Thefamrmermayevenprovide sug-
gesiors of whet © do f none o the
chidenareavaisbebassume control

The operating agreement may provide
forthe bith of a.chid by auiomeicaly
placing a newbom into the membership
dbss Forexampke, fafamerfomsan
LL Cwithhisspouseandchidren,hecan
gve hmsefthe mggoiy of contrdl and
create a dass of members that indudes
his chidren. The famer may identify a
futre dass ofmembersinthe operaiing
ageement tat indudes hs fuue gand
chiden
diemma for a family farm LLC. With a
fity percert kebhood tet any mar-
riege Wl end in dvoroe, famers must
prepare for the Lrplea&art resuts of

poidng tat uoon dvooe,  te exspouse
ofafamiy famm member recelves a cash

payout, on an agreedrupon bess spec-

fiedinthe operating agreement, insiead
ofamembershp inerestinthe LLC.

LLC protection of farm assets in an
economic downturn

During times of economic downtuim,
an LLC dfiers more protecion o the
owner/member ofan LLC than operation
as a soe propigoshp o partnership,
In abankuptcy proceeding,  a bankiuptcy
ftuseeadasadtheasbbasss

o the berkiyat pasn o ey (e,

land, homes, cars, equipment, aops, and
anmals)anddispersesthemib aredions
inaccordance with bankiuptcy law. Cer-

fan tiems are exempt from indusionin

bankiuptcy  proceedings. The debtor  must
choose eherthe federd exemptionara

Siate exemption. From the debtor’s per-

Spedive thefederalexempionsaremore
generous than the Pennsylvania exemp-
os

Operating a famiy farm as an LLC
mey provide sgniicart benes in the
event of bankiuptcy. Whenan LLC is
formed, members contribute famrm assets
such as animals, buldings, equipmen,
brd, and ther senvices o the LLC in
exdchangeioranonwnershipinterestinthe
LLC. A famer who owns a farm can
choose o place famland in the LLC,
whie exduding his fammhouse and nor+
famredlesiaie, orcanreianonnersip
dthelandandalowtre LLCousehis
famiand in retum for paying rert

An LLC has the abity b run the
business and borow funds as needed
fromaberkoratherlender. Thscanbe

antees from the LLC members. In the
eat o anwoskcase busness eversd,
onlytheassetsplacediniothel L Cwould
be tken © pay of aedios. For ex
ampe, famland thet s renied o the

LL CisnatLL Cpropertyandthereforeis
nat subject 1o being seized by the barnk
(essumingthas notbeen pedgedothe
bark o seaure a loan). Futhermore, if
thefamer placed thefaminto the LLC
but exduded his famrmhouse, the bank
coudrepossessthefamiandbutnotthe
famer'sfamhouseproperty. Inthisway
the formation of an LLC can proect a
famer's house, land, and personal non+
LLC property.

Income tax advartage

Federd taxation Under the federal
income tex reguiations, LLC's can elect
terbdodbxdssdan(e, ssa
coporaiion, or s a parneship).

Doubletexation: TheownersofanLLC
tetebos e dasded asa patner-
shp are nat sueded © ‘doude B
tion’inthe same way as sharehaders of
acoporation which st pays coporaie
taxes before dvdends are distbued
and then indvidual shareholders pay
personal income taxes on the dvidends
they receie. An LLC thet eleds o be
ed ke a pateshp 5 Sbed D
‘passtrough” partnership taxation. A
passthrough entity passes through ds-
tibutions to each member, who pays
taxes at his indvidudl raie. The Smal
Capoaionar'Soopsafomatus:
nss ey ta dows te hees suwe
redacopoan hutsexedkea
patneshp. The Scop s imied b 3B
sharehoders or less and involves more
legal requirements and formaliies than
anLLC.

Penmshana  saie  taxaion:  ThePenn-
sylvania Sate tex raie s detiermined by
thewaythelL Celedsibbetaxedatthe
federa level. The members of an LLC
thet eleds © be taxed as a partnerp
aesbediothesameincomeiaxtrest
rrmthatv\uhaﬂyﬂheyrmther

ILCsarewhedbthePerr&Avana
CapialStock Tax. The Capital Stock Tax
i imposed on the LLC's captal siodk
vali, as darved by the gppicaion ofa
formula. The courts have construed this
tax to be a property tax. The minimum
Capial Stodk Tax is $20000 annualy.
Further, LLC'sin Pennsyhvaniaare sub-
painlcakaxess chesaschodckit
property assessmerntiax on property the
LLC owns.

Dissolving an LLC

Inagenerd partnership, the death of
a patner ofen requies a dviaon of
partnership assefs. This sudden, ur+
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planned evert ofien dsupss the bus-
ness, requiingtheremaining partnerto
Hdtebusessopayteesge o

the deceased partner. Wih careiul pan-
ning, the sudden division of assets need
nothappeninanLLC.AnLLCoffersthe
disinct advaniage of aloning a famer
fopanfothedssouionafhel LCThe
famer spedies in the gperaiing agree
ment which events wil terminate the
LLC. Ifthedssouiondftte LLCsnat
spediiedinthe operating agreement, an
LLC may be dissolved by a court order;
the ocoourence of an evert spedied n
the cartiicaie of aganization or operat
ingagreement;orthebankiupicy, retie-
ment, death, resgnaiion, orexpuision of

a member. The LLC dissolution provi-
sonaddsthedsindtadvarizgeofpan:
ningaheadafimeforunexpectedevents.

LLC members can pledge or sel therr

onneshp ineressinthe LLC
AnLLCmembermaysellorassignhis

membershipinterestinthe LLC without

the pemission of the other members.

The member who transfers his member-

dp ees d wm®EBE te Ot D W

and manage the company business, but

he no bnger gets ary of the: polis or

Hestfededﬂu’stﬂhebsaes'rm

cannat force the remaining members to
payadividendiftheremainingmembers
dooeDENestpois

The LLC may solat acdifonal
member contributions and bank loans
The LLC may solicit additional mem+-
bercontibutonsiothe LLCinexchange
foraninoeesad share of dstbuion o
theassignmentofLLC property, withan
gpiion for the LLC 1 buy the property
back. The LLC may also secure add-
retebas

The LLC can assume the sk of new
business veriures

The simpliciy of operaiing an LLC
may justily Siaring a separate LLC for
after a famer foms an LLC for his
faming operation, he may decide o
branchoutniotherisy areadfirasing
exoic animaks. Rather than sk losing
his sucoessiul fam LLC busness ifthe
edoic anmd busness fas, he coud
fom a second LLC. The second LLC
provides protection fromasuddendoar:
tumin the exolic animal market

LLCsC ont.onp. 7
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What are some limitations when
using a farm LLC?
Lably forpasordads ad
omissions nat protiecied by an LLC
ThemembersofanLLCarenctliable,
solelybyreasonafbengamemberaithe
LLCforadeh ddggion, ol of
the LLC of any kind or for e ads o
omissonsofanyothermember,agent,or
employee of the LLC. However, an LLC
memberwd be personaly isble forany
LL Cdebisthathe personallyguaranteed
and for his onn persondl ads o amis-
sions. For example, a famer who is an
LLC member and causes an accident
whie diving the LLC tractor on LLC
business may be personally sued along
with the LLC for the damages caused by
the aoadert, et as an employee of a
coporation could be sued personaly in
the same stuation.

Banks may not always loan an LLC

money withoutt personal guarantees
AnLLCisaseparae lega entty thet

sresponsbleforisonndebis,andLLC

membersare forthe

debis of the LLC. When the bank makes

aloen honevertmayrequieoneoral

of the members to personally guarantee

anLL Cloan Inthatcaseithel L Cdoes

nat pay badk the loan, the guaranior s

resporsteforhelenoutthereasons

the personalguaranteeandnotthemem-

bershpinthe LLC.

Conclusion

The Pennsylvania Limited Liability
Company entity may provide advantages
for fam business persons by ab/mg a

Thepuposeditspubainsioheh
readersknowandunderstandmoreabouit
the Pernsyvania Limited Liabiity Corm-
pary. Thematerallsgeneralandedica
rdhraLe tsmatheedbbe

A adie F A adlie 5 neecd
readersareencouraged b seekthealof

a aompeen poessoral

Mushroom harvesters/Cont. from p.3
petonotheenadmentandisresat
o aher fods of Saiioy consiudion,
such as constkeration of the legive
hetry or the pupared kegsbive ac-
quiescence in the PLRB's gpplcation of
tesae

The PLRB counters thet its construc-
fondfheagiouuaiBbored.sons
coredt for the reasons enundated in
Blue Mounttain .

Upon consideration of the competing
arguments surounding the dassifica
n of mushroom workers for purposes
of the PLRA, the Supreme Court en+
d(]sedtreranﬂeamedwmmn-
monwealth Court in its comprehensive
ganon n Blue Mountain . \Whe ce-
enytelegsiiveandregLisiony po-
visions died by Employer maniest an
intent o treat mushroom production as
agot ud advy n some aoneds,
the Courtnoted thetthe General Assem-
blysnrply has nat extended such inier-
Blue Mountain

Commonwealth via statutory amend-
ment, and contrasts the expetience at
thefeckaleveingiohesuocessUl

passage of a Congressional mandate ex-
pandng the definiion of agricuiural
achvyntheNLRAconiext Frelythe
Commonwealth Court's interpretation
affords proper deference o the PLRBs

hsummay;, te pafnert povsos o
tePLRAWee syl alerafecbdenad:
mentpursuianttowhichmushroomworkers
wee nat corstked agindud Bhoas
The Pernsyivania General Assembly, un-
ke Cogess hesnatadediormodlyauch
wokes satus, andthe PLRBmantansa
crssEtad eesrebenepeadin o
tepe gset plistecbedo
peebtecusptaoaheacTss
EnnepesionunessaduniheGen
erdAssemblyaleisoouse TheCoutheld
tetiopuposssdhePernsharialabor
RebtionsAd, mushroomhanvesiersarenct
agiouLrdlenpoyees Suchempoyeesae
eridossskadebagagudy

teAd
— JnC Bade, PanSaeLhiesy

Fifieerth Ediion of
Farm Estate and
Business Planning
by Har |

Dr.Nei Harts ffieenth edion ofFam
Estate and Business Planning wil be
rekesed s Hl acoodg O ks pub
Isher Doane Agriiculiural Services, The
book updates relevant legidlaion and
Siate lwand desabes key estate part
nngiook kemphesizesthebescaler-
natives avalsble 10 the esiaie panner
and famly fam. Key coverage of this
complex subject indudes:

* Federd and Siae taxation,

* Tiussandwis,

* Insurance and

“identiicaion andweghing of dec-
tives continue 1o be mgjor prodems in
esie paning” expeins Hail Halis
co-author of more than 375 publications
nlegalandeconomicjouralsandbule-
tins and more than 850 in various famm
and financial publications. He has spo-
ken widely on income tax, esiate parr
ning, and debioraredior reaions.

Toooker,cA8005362342 onveihe
Doane Agricultural Services Company
website at www.Books@doane.com.

Legal Speciakst
F

Norvradiional opportuniyforanatior-
ney, ewschod graduete, araherquelk
fied individual. USDA's Packers and
Stockyards Programs enforces the Pack-
es and Stodkyards  Act, 1921, as amended
(7 USC. sediors 181-229). Legd Spe-
delsshheeregordditessaveas
members of investigative teams and of
fer qickinoe on festgion plarming,
eviteroeadedionandinvesicgiontie
preparation.

The posiions are in Denver, Colorado
and Des Moines, lowa.

For full vacancy announcements and
applcation requirements, see:

www.usajobs.opm.gov/wfjic/jobs/

BZ0532.HTM and hipd/
www.usajobs.opm.gov/wfjic/jobs/

BZ0531.HTM.
—Brett Offut, Washington, D.C.
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