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Eighth Circuit denies r a ocadi wd eaib

‘90-da yr ue”
The Eighh Cirout hes rued thet the socaled “90-day rue”’ does nat apply
ietcedhely. Harrod v. Glickman ,No.98-3757,2000\WL 283863 (8t Cir. Mar. 17,

2000). Enacted in 1990, the original 90-day ruie provided thet dedasions mede by

state and county ASC committees in good faith and in the absence of misrepresen:
taiion, fakse siatement, fraud, or wildl misconduct were fnal uniess modiied
wihn90daysorappesied Theruefutherprovidedthet noadionshalbetaken

O recover amounts found o have been disbursed thereon in enror unless the
producerhedreasontobelevethatthededisonwaserroneous.” 7US.C.§1433()

(1999) (repeaked). Though the aniginal 90:day ule wes repealed in 1994, it was
repeoed wih a subsianialy smier ue. See 7TUSC.81ER B

In Harrod ,theplanifswere Akansastomaio producers. in 1989 they receved
federa dsaster assstance forweather rebted Iosses. Atthe ime they gppled for
and recelved these beneiis, the paniiswere natanere thet some oftheriosses
hed resuited from therr application of a fungiade that had been conlaminated by a
Oeideing hatbiade,

When the plaintifis became aware that some of their arop losses were caused by
the coniaminated fungicide, the plainiffs sued the fungiade’s manufaciLier. They
alsonatiiedthe ASCSthatsomeaftheraoplosseshadbeencausedbythedefecive
fungioce.

Because dfitherr concems regarding posshie doube recovary fortherlosses he
pantfssoughtgudenceiomthe ASCSheforethe il ofther acionagainstthe:
fungidde's manufaciLier. The ASCS falled 1o provide the requested guidance.
Subsequenty, four days before the tial began, an atiomey inthe USDA's regiondl
generd counsdl dfice tod the plainifs thet the govemment would nat seek
thet this dedsion was based on a new reguiation, an apparernt reference o the
regulation implementing the siatutory 90-day rule enacted in 1990.

Attretilagansthefungadesmanuiadurer the planifisrepreseniediothe
jury that 30 percent of their crop damage wass caused by weather condiions alone.
They maintained thet the rest of the damage was caused by a combination of the

Continued on page 2

Feder ddsr idoor tuphods  ‘farmed

wetland pastur €' determination
RobertPrakopisaphysidien aimonner, andproseliigant inhisktiercapediy,

he chalenged a ‘farmed wetiand pasture” determination affecing two sies on his

famandiost Theresulingdeasion, Prolqov.UniedSiaies ,N0.4:97CV3395,2000
WL 332704 (D. Neb. Mar. 29, 2000), s instrudive bath as to the burden cartied by

chalengers o wetiand determinations under the wetiand conservation require-

ments (‘Swamphbuster’) and the development of an administrative record before the

USDA National Appeals Division (NAD).

The prelude to Dr. Prokop's experience as a pro se liigant began when he wole
theFSAaktersaingthatheiniendediodeanoutacanaioimprovethedrainage
onceianaressohsfam Asatiesdfonsieingpedions dfthe areaby the NRCS
folowed. These inspedions led o a determination thet o sies on the farmwere
“farmed wetland pasturre” for purposes of the wetiand conservation reguirements
commonly knownas“Swampbuster,” 16 U.S.C. §8 3821-3824. Following the uphold-
ing of this determination by the NRCS State Conservationist and the county FSA
commitee, Dr. Prokop appealed to the NAD.

At his NAD hearing, Dr. Prokop conceded the sies were wetiands, but he

Continued on page 2



90-DAY RULE/ CONTINUED FROM PAGE 1

defedivefungidde andtheweather. The
Jury, which wes tod thet the plaintfs
hed recelved disaster assistance pay-
ments, anarded the plainifis over $7
miion in damages from the fungidde's
manufacturer.

In1994, the ASCSdeterminedthatthe

plainiffs appealed O
the USDA National Appeals Division
(NAD), which found n favor o the agenoy.
They then sought review in federdl ds-
fit coutt The diiit aout, honever,
granted summary judgment in the
apns o,  ad te pans aopesked
oteBghhCok

In is dedsion fiming in patt and

reesghpathedsidoouts.cy-

deemreion o ther indglly for
disasterasssiancewas natsupporiedby
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the evidence. The cout found thet the whether the generd saiue of imia
agency'sdeterminationwasnotarbirary tions for commencing actions brought by
O oS, et &s b ae o te theUniedSiaes, 7USC.82415athe
peinils. Ths panilf, besed on e Sae o Imiaions godcalle © ac
couts review of the administrative tionshroughtthe Commodity CreditCor-
record hedesabishedthatatieastsome poraiion, 15 USC. § 714b(), coud be
of his produdion met the required loss invoked o ber recovery.
threshad. Acoordingly, & reversed and The cout also foud et 7 USC. 8§
remanded the distictcourtsdedsonas 1385, which povides thet the fadis con
oteak siuingthebessforpaymentdeasions
TheEighth Circuitthenaddressed the for certain programs wes ingppicable
panils corenion et e ageos here .Insodong hecourtdsinguished
demandforreimbursementwasuntmely. the presert adion flom s earder dea-
The cout began is andyss wih the ann  Unied Saesv. Kgof ,3PF28
proposion tat ‘fhe  goemmens gt @h Cr. 1967), where t hed nvoked
orecoverfunds peid outenoneolsly s Sedion 1335 o invelidaie the agengy's
not bamred unless Congress has dearly recaLEin o ap ygks der te phn
maniesedishieionraiseasa - 1iff farmers aready had compled sub-
oyta” Harrod , 2000 WL 283863 Sanialy wih the progam's require
a s Quog UniedSaesv.Wits , I8 menis. Here, the coutnoied, theagency
US.414,416(1938). Inconduding thet had notattempied o ‘fedeine the play-
no satuioy barer exsed hee, the ing field’ afer the famers had made
coutistnoedtetneinerthelegea: planting commitment as it had done in
fionauthorizing1989disastierassisiance Kopf . Moeover, noed te ocout,  te pan
nor the implementing regulations im- 1ifls here had been provided wih noice
posed a time restaint on the agengy's through the disasier assistance reguia
abitytoseekreimbursement Thecourt tions that payments based on enoneous
dd not address whether the agency woud information were subject to reimburse-
bebarediomsuingthepaintiisithey ment
faled 0 saisly the rembursement de- Astotheplainiis agumerntthetthe
mand. Thus, the court did not address Continued on page 7
Wetland/Cont. fromp. 1
ooniendedthettheywereartiicalwet whether the sites were wetlands before
lanas’ ether because ofthe adMies of December 23, 1985. In addiion, ac-
beavers or his own field grading and knonedging thet a dissenting judge in
inggtion of the farm. Nonetheless, the Downer wouldhaveplacedtheburdenon
evidence dffiered by the agency esiab- the agency  pove thet the Sies were
khedthetthe Bndwes awetand; thet mt ‘aiicel webns” te dHit aut
it had been manipulated and managed conduded thet there wes suficernt ev
for pasture or hayland before December denceintherecordiortheagencyiohave
23, 1985, ard thet t met the spedied camed this burden, thus dsinguishing
hydrdogcaiteriatobedeemed farmed this recod fom the recod n Downer,
wetand pesture”insuppatafhis pos- which did not contain technical daia ad-
fon, Dr. Pokop ofered, nthewords of equate to meet that burden. o &7,
thedsticioout, ‘onlyhsonnadosaver Having upheld the NAD determina-
tons and the osenaions of ohes  which fonhedsiitoouthentumedioDr.
dd nat speek diedly bthe quesion of Prokop's complaints about the NAD pro-
whethertheagenoysdassicaionafhe 0ess. Though he aoeced 0 various as-
land as famed wetland pasture was peds of the NAD process, Dr. Prokop's
pooer”  Prokop , 2000 WL 332704 &t *5. chief complaint wes that he was not
Moareover,accodingtothecourt, someof pemiteciocalthewinesseshewanted
the evidence offered by Dr. Prokop sup- to present at the NAD hearing. He had
i beendenied that opportnity because he
wesa ‘wetand’ before the occumence of hed repeatedy disregarded instrucions
the aciMiies that Dr. Prokop coniended fromthe NAD hearing oficertosubmita
reroered the sies “ariical webnds” summary of the expected testimony of
Seed A6 his proposed witnesses. Ciing a NAD
Inreviewingtheevidencepreseniedat reguiation gopearing at 7 CFR. secion
thehearingthatulimatelyledioaNAD 118050, te dsict cout dosarved
deerminationinfavoroftheagency,the tet the hearing diicer ‘hed an ddiga:
citooutiedan Downerv. United fonbedudeirdevant mmeateilor
Saes | 97F3d999,1006(BhCr.19%6), unduly repetiious evidence, and O re-
as plaong the burden on Dr. Prokop o quire agency employees to made aval-
poeteteseswer aticalwet abepPanffaswinessesathehear
lands” tconduded thet he had notmet ngayfgoopee” o a9Wh
this burden, noing that none of Dr. out the requested summary of expected

Prokop's evidence directly addressed

Continued on page 6
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Agricutlr aa wbblog

Animals — animal rights

Nog,  Standing on Their Own Four
Legs: the FutLre of Animal Welare Li-
om Al ...( Animal Legal Defense
Fund, Inc. v. Glickman AR SUN4,
DD.C. 1996, vacated, 130F.3d464,DC.
Ci. 1997, pardl decsion, vecated, 154
F3d 326, DC. Cr. 1998 en barc, cat
dened 119S.(11454,19990), 9B
L. 9891029 (1999).

SWe  Ratig the Cage: Toward
LegalRightsForAnimeals (PerseusBooks
1999)— 266 pp.

Biotechnology

Drahos,  Botechnoogy Paterts, Mar-
kets and Morally ,2LBr. e Pp
Rev. 441-449 (1999).

Noe,  ‘Risky Busiess’ EPA Dedisor
makinginthe ScreeningofBoiechnobgy
Procucts 10 Fordham En, J. 229269
(99

Note, Unlabel their Frankenstein
ookt BEvabieting a US. Chalerge o
the Eurogpean Commission's Labeling
RequirermentsforFoodProducts Coriair-
ing Geneticall-modified Organisms 3
Vand. J. Transnat] L. 183220 (2000).

Cooperatives
General

Keey,  Cogoeratie Stockandthe Fed
ed Saauies Ads Deinig a “Sear
¥y 17AgicLUpdeed7(Jan2000)

Environmental issues

Comment, ‘Clean Water Act Compl-
anceAuditProgramiorPork Produicers'
How Was Such an Agreement Between
EPA and the National Pork Produicers
Reached? 64Mo.L Rev.913948(1999).

Noe, hSeachaFureReguatonof
CateUrndertheCean\WaierAdt Catie
asParntSouroesAfer ... ( OregonNatural
Desert Asshv. Dombeck ,172F301092,
9Cr. 1998 6WsEnM LI 167193
(199,

Forestry

Caseroe,  WhoisTakinga“HardLook”
at the Enviionmenial Impactof Timber
Sas?  ( Newton Countty Widlie Asshv.
Rogars (Mdie Asshil ) 141F3d803
8h Cr. 198, 10M B LI, 547-
584 (1999).

raphy
Fruits & vegetables— perishable ag-
ricultural commodities
Comment, Perishable Agricultural
Commadiies Act Aflecting Lender’s Se-
aredPiiyhieess ,7U.MamiBus.
L Rev. 353373 (19%9).

Hunting, recreation & wildiife

Thurston, “Shhh...Be Vewy, Vewy
Quet.Were Huning Wabbis..@and a
Pooer  hepeain
hererence Pohbion AQ)’ 28l
U.LJ. 181-199 (1999).

Intemational trade

Noe, Raging Hormones: a Discussion
dfte Wortd Tracke Organization's Dec-
sonintheEurgpeanUnion-UnitedStates
BeefDgle ,27Galnl&CompL
607-634 (1999).

Land use regulation
Land use planning and farmland
preservation techniques

Cates, Takings, Faimess, and Famr
land Preseyvation ,00Ch S L1 1033
1084 (199)

Hatzd, AgricuitLral and Rural Zorv
ingin PennsyMvania: Can You Get There
From There? 10MBWMLI.245276
(1999

Leases, landlord-tenant

R. Dunaway & D. Dunteman, Ag
Executive'sFarmandRanchLeaseGuide

(AG Bxecutive, Inc. 1995)—pp. 149wih
lease fomrs.

Marketing boards, marketing orders
& marketing quotas

By,  ShlsofRegiona DaiyCom-
pacs |, 17 Agc L Uxke 46 (Feb 2000,

Patents, rademarks & trade secrets

ketsand Moralty, 21 Euro. Inel. Prop.
Rev. 441-449 (1999).

Pesicid

Matten,  EPA Reguiation of Resisiance
Management for Bt Plant-pesticides and
Convertional Pesticoes , 10 Ressance
Pest Mgmt. 39 (Winter 1998).

o te ok Hrer

Note, The Future of the Montreal Pro-
toool: Moneyand MethyiBromide, 18Va.
Erl LI, 609637 (1999).

Public lands
N OregonNational Desart Assocationv.

Dombedk " Resporsiity
For Water Palution on Feded lands,

(Oegon Naurd  Desat  Assh v, Dombeck

(ONDA 1) 151 F3d 5,9 Cr. 1998,
ey Oegon Naua Desat Assh v.
Thomas,940F.Sup.1534,D.0r.19%6)
10M EM L1431:515(1999).

Treatises on agricultural law

N. Har, Agricuttural Law Manual:
1986-2000 (Agricultural Law Press).

R. McEowen & N. Harl, Principles of
Agicuitral Law pp. 1200 (Agricuitural
Law Press, 2000) (one volume — updated
teayea)

Uniform Commercial Code
Federal preemption of farm prod-
ucts exception

Comment, ‘Lender Beware” No More:
Sates RelyingonaDiectNotice Sysem
For Buyers of Farm Products Should

Adopt a Certral Aiing System ,9Kan
JL & Pub. Paly 342-356 (1999).

if you desire a copy of any ariide
or further information, please con-
tact the Law School Library nearest

your ofice. The AALA website <

m,g /iwwww.aglaw-assn.org >hes a
veryextensive Agricultural LawBib-
liography formemberand publicuse
onthewebsite. fyouarelookingfor
agriculurallawartides, please con-
sult this bibliographic resource on
the AALA website.

—Drew L. Kershen, Proflessor of Lawy,

The University of Okiahoma,
Norman, OK
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Immig r ation and Natur

By Jefirey A Feiick and Anthony D.
Kanagy

The Immigration Reform and Control
A(RCA)0f1986 1

ment of unauthorized aliens. The IRCA
rmi@s ta crme for enmas @)

ooruwbenmandmnlmumd

Saes der kanig te den B mkrgar
authorizedtoworkinthe Unied Sates.
Eachemployerhasancbligationtoverify

the ey and ey fFechindk

vidual who seeks employment. This pa-

pr Wl dsoss  enorcement of te IRCA
fegd dlens and fraudulent documents,

vetiicaion o empoyment  elghily; ad
enforcement procedures.

Enforcement of the IRCA
Because of the diiculy of enfodng
immigration laws coupled with the high

number of legd diens pesatnthe
United States, Congress has granted the
Immigration and Naturalization Service
(INS) special powerstoenforceimmigra:
nbns

Powvvers without a warrant

AnyINSdficerhasthe ponertogues-
tionany personwithoutawarrantabout
thet person’s right 1 be in the Unied
Saies. The INS oficer, honever, hesto
bdee te te peson mgt beanden 3
Within 200 mies of any U.S. border, an
INS officer may board and search any
vessel ralney car, aioral, conveyence,
onvehidewthoutawarrant
mies of any US. barder, an INS officer
mayhaveaccesstoprivatelandswithout
avamartiopeerttelegdenty of
aens b the US. Aooess D pivale
lands does nat indude searching dwel
ingsorhousss. 5

AgiouLra proisors
Nommally,lawenforcementoficersare

pemitedioenteropenfieldstoconduct

seades. ¢ INSdiicers, honever,aenat

pamited o fiedy enerafam or ok

door agricuiural operaiion 1o quesion

pegpeaboutherigtiobenteUS.

(An exoepion exss e fambnd 5

wihin 25 mies of any US. border) 'n

aterbeneriedsioquesionwalkes,

INSdficersmusteiherhave awanart,

consent, or exigent dtumsiances. 8

4Wihin25

Jeffiey A FeinckandArithony D.Kanagy
ae JD. stoens a the Persfpaia
Sae  Unversiy, Dddwson  Schod of Law

locaied h Cafse, Parrgfama

alization Ser veeaf

Consent is permission 1o search the
premises. The oaner or an agent of the
owner must give consent. S Bogata-
cumstances are arcumstances that are
extrerne enough O permit an dficer O
actwihoutobainingawarrant. Exigent
aroumsiances indude chasing a fieeing
fgon and proeding pegpe fom dan
| ¥ fNSdicascomeabbaamar
oultdoor agricutural operationwithouta
wartant for the purpose of questioning
workers about ther ight © be n the

USS, the awner or agent may deny the
dficers permisson o enter the fam

popety.

norkers

IFINS diicers have awarrart o re-
cehvecorsertivenertefam theyae
pemitted to generally question any
worker about the worker's SiatLis as an
dn 2 INS dioes can oy deein a
person who s isied on the warrart o
who the INS officers have a reasonable
able suspidon is more then ustamere
hunch. Reasonable suspicion has been
definedasiaosthawouidieedandiicer
bbeb.etﬂammwsmdm 14

3 Reason+

arest orwhen the dficer has reason o
bdeetetednsnteUS n

\iokionafhelwandiskelyioescape
before awarrant can be obiained. 16

llegal aliens and fraudulent
documents
The IRCA employment verification

de ¥ Cument employment law recog-
rizes this fat and atienpis  proect
employers by adding a knowledge re-
quirement o the employment verifica-
tionprocess. Employersmay hireanie-

galalensolongastheyddnaknonthet
the required documentation was fraudu-
m 18

Peraties for document fiaud
The IRCA makes it unlawful for any
person or entty knomngly:
(Dobgecouriaideratedy

orcement issues

makeanydocumenttosatisfythelRCA, 1
@o LsgaaBTanseaym

mentiawfulyissuedioorwihrespedtio

a person ather than the possessar, 2
Bopemekaastaten

preparing or fing any appication wih

knowledgeorinreddessdisregardattne

fact that such application or document

wesfaseymadear,doesnarebtetothe

parsononwhosehehalfitwas arisbeing

submited. %

Verification of employment

The Fom9isthe Employment Eligr
hity Verdicaion Fom Z Thefom b
used o ety an godcans ph saLs.
Fom 19 is avalable fom INS Distict
Offices, Supefintendent of Documens,
Washington,DC.or VWWWINS! .00V
graphicsformsfeeforms/FO.htm. Em-
poyers  may electronicaly generate  blank
foms provided the form is not substan
fiely alered VWhen copying or piiniing
the Fam 19, the ¢t of the twosded
form may be reproduced by making e+
ther doublesded or sngesded aop-
|6 23

Brpoyeesi aut e it sedion of
the form by providing basic information
andatesingthettheyareauthoizedio
work in the US. The employer must
ersurethathelomisproperyfledout
a the ime a parson s hied ar wihin
three buaness days o the hie.
employer must physically examine the
documents presented and complete sec-
tion 2—Employer Review and Verifica-
o' Theenpoyer s ot te et of
the form after verifying the documents
presented. The employer s forbidden
require more orless documentationfrom
diierent goups of employess, o face
discriminaion charges.

# The

Unfair immigration-related
employment practices

The RCAmakesitilega todsaim-
nate against any indvidual (other than
an aien nat authorized o wok in the
US)nhing dschargng reauingor
refening for a fee because of that
ndviLels reiondl aigh o dizen
shp sas. % Ths provison does nat

V\Mdoanmt(s)myvﬂmfrcm
an employee in oder 1o verily employ-

ment. %

Sorage of Foms 9
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An employer must retain Form |9 B;

(D tree yeas afer e deie e em
poyeeshed or

(2 oneyearaferanemployeesiemi
neied, whchever s e

of previously ermployed parsons

Whenanemployerrehiresanemployee,
the employer may inspect the previously
competed Fom F9inleu of completing
anew fom and: ®

(D updsie e Fom 9 D refect the
daie of rehie povded he fom s ess
then three years od and the person s
dejonaka

(@ inding the person's employment
authorization has expired, the employer
must reverify on the Form 9 employ-
mentauthorization, or no longer employ
the parson.

Enforcement procedures
TheINS,the Special Counsetforimmi-

gration-Related Unfair Employment

Pracices, or the Department of Labor

ae a gven auhoiy 1 ingped an

employers Fom 9. 30 The ingpection

may teke pace after three days notice.

Ontheday dfinspection, theforms must

be made avalabe ntherr aiginal fom

aronmiooimormicoicheatheloca

tion where the request for producion

was made. 3 Anyreiusdardeayinpre

senaionofihe Foms F9foringpedion

saviddiondthe RCA 32 Asubpoena

onvwarrartsnotrequied, buitheuseof

The INS has specal powers o erforce
immigration laws. One way the INS ex-
erases this power s through a review
of employer compliance with IRCA ver-
fcatonrequiemens. Theiiaionofa
compliance check can occur upon the
recept of a complaint or by INS's own
e e

A complance check can start wih a
complaint or an INS inspection. Whena
compiaint is receved, the INS resaives
the right o investigaie only those com-
plaints thet have a reasonabe probalal-
tychelly Alertenvestaim
avoationisdeteded thelNSmayissue
aNaice of Inentio Fre NOIMH ara
Waming Notice. 35 AWaming Naticewdl
conan asaement ofte bess forthe
viodtions and the Satutory provison
vieed

INS officers issue a NOTIF after the
consuliation and concumence of an INS
atiomey. The natice coniains the folon-
ing infomaiion: %

Ltebesstrtredages)
2 e sauievidaed,
3. the penally imposed,
4 adieotergitd
atherghtiorepreseniaionby
oounsel atnoexpense iothe govemment
b. any statement given may be
used against the person
cherghtiorequestaheaing
before an Administrative Law Judge
win0daysdfhe Naice ofinertio
Fine
d te fdt tet the NS wi
seafreladerndsdaystawiien
request for a heaing 5 ot imely re-
oaved There B o goped of e il
otk

Caoesigandedietofe

A person contesting a NOITF must
requesta hearing before an Administra-
tive Law Judge. The request must be in
wiing and given wihin thity days of
receipt of the NOITF. In compuiing the
thity-ciay reqestperiod the ey ofthe
NOITF s nat induded in the period ff
therequestisreceived by mal, anaddr
forelfve daysae added e ity
day petiod. The response to the NOITF
may, hut s nat required o, conian a
response o each alegation s

FalurebfiearequestioranAdmine
istrative Law Judge hearing causes the
INS 1 issLe a final oder fiom which
thereisnoappedl ®

Peralies

A Ciminalpenalies. Giminalpena
fies apply to any personwho engages in
apdienarpadoe dhvidsios. % The
term “pattem’” or“pracice” means regu-
b, repesied, and inieniondl adiies,
hutdoesnoind.desoied sporadc.or
aodtend ads “© The e s natbe
rmrethan$3000foread1unautmnzed

B QM perdiss. The Al perdly
impasedbythe actdependsonthevio:
fonindeemningthelevdofhepent
nasige proceedngwlbecouniedas
asgedense “2 For example:

1. Anemployerwhoknowinglyhiresor
knowingly alows the continuation of
employment of an unauthorized alien
anbkespdo “

a an oder b oeese and desst
from such behavior

htepymatdaadine

At dese —notless
than $250 and not more than $2,000 for
each unauhoized aen f the ofiense
occurred before Septermber 29, 1999. Nat
lessthan$275and notmore than$2,200
if the offense oooued afier Sepember
20,1990,

ii. Secodoflense —not
less tan $2000 and not more than $5000
foreachuneuiharizedalenihediense
occurred before Septermber 29, 1999. Nat
less then $2200 and not more than $5500
if the ofiense oooued after Sepember
29,1990,

iii. More than two of
feses —not less than $3,000 and not
morethan$10,000foreachunauthorized
aen fthe dferse aoourred before Sep-
termber 29, 1999. Nat less than $3000
andnotmorethan$11,000ithe offense
occured after September 29, 1999.

2 An employer who fals to comply
wih the employment verication recuire-
merisssujedibadiperalydinat
lessthan$100and notmore than $1,000
foreachindMicl efhecienseocoured
before September29,1999. Natlessthan
$110 and nat more than $1,100 if the
offense occurred after September
291999, “

detheamountofthe

e Thesedosindudetheszedite
business of the employer being charged;
the good faih ofthe empoyer; he ser
ousess of the vidkation; whether or ot
the indvidual wes an unauthoized  dlien;
andthe heiry of previous viokstions of
the employer.
Goad faih defernse

An employer who shows “good faith”
complance wih the Fom HO veriica-
tion requirements hes a rebuttable de-
fensethathehasnotvidatedthelRCA ®
If the INS or ather erforcerment agency
deteds a viokion and naties the em-
ployer dithevidiion, theemployerhes
ten business days, begnning fom the
dee d te noiicaion, © comet te
fure o be hedd in vidsion o the
IRCA. “ Ina1989Ninth Crout Courtof
Appeals Case, the INS natiied an em-
ployer thet three aliens were suspecied
of greencardfraud. The employer dise-
gaded the nolice and faled D ke -
held thatthe employer’s twoweek delay
i fing te iecH ders vidaed e
IRCA. 4

The good faih defense, honever, s

Continued on page 6
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INS/Continued from page 5

asonataveidbeforemployerswhofal
b compele a veiicaion fom for an
unauthorized aien. The Ninth Circuit
Court of Appeals held that the employer
faled 0 comply wih the veriication

requementhyiaingioreverdyapior
employeev\/nohadvvorkedelsewherefor
the previous six months.

18USCE1324) dwy (99

2 8USCS 1324(2) (1999)

3 8USCA §13576)1) (1970)

48 USCA  § 1357(3)3(198) 8CFR
§ 2871(6)2(1998).

5 8USCS 13576)3).

5 Okerv.Uhied Sties
177 (1984)

7 8USC§ 1357€).

¢ 8USCAS 13576} H Mot
and Allied Workers' Local Union No.
164vNekon B43F. Supp.834,896.897
(ND.CAl 1985)ding Uhied Sees v.
Blake ,632F20731 733@CK.1980),

9 8USCA§1357€)

o HiMobes
87,

1 See BUSCA §13576)

® See Immigraionand Naturalization
SovevDetab A6BUS 21021213

A6US.170,

,643F. Supp. at8%6-

(184

© Segeg TapvOd
210958,  hivbbes
8%8.

FUS1ID
JA3F Supat

¥ SeeTary ,3pUSa2l

5 Delgado , 46 US a 215 (ding
Teny ,32USalonl6)

% 8USCA 81357@Y4).

¥ A Alrs Sgricant Obstces
to Reducing Unavithorized Alien Employ-
mentBExst |, Tesimony Before the Com-
mittee on the Judidary, Subcomm. on
Immigration and Claims, House of Rep-
resentatives, 106Cong.(1999)(statement
of Richard M. Slana, Associie Diredor,
Adminstration of Justice Issues, Gen.
Got Dv.

B 8USCA §1324(a)199).

® 8USCS. § 1340)a)1)1999).

D 8USCS § 1324(0)a)3(199).

2 8USCS 8§ 1324(0(a)5)199)

2 (Ofice of Inspecior Generd, US.

Coud Beter Poect US. Agriculural
Workers . Report Number: 04-98-004-03
321, March 31, 1998, Appendix B.

2 8CFR.8274a2(Y19%9).

8CFR §272a20)(1)i1969)
8USCS. § 13240(a)1999)

8USCS. § 1324b(@)2(1999).
8USCS. § 1324b(@)6)1999).
8CFR 8§ 274a2(0)2(1999).
8CFR §274a2(c\1)199).
8CFR §27422(0)(19%0).
g,
24d.
4.
* 8CFR §27429(190).
% 8CFR §274a90) (1999).
3 d
¥ 8CFR 827429 (19%9).
% 8CFR §27429) (1999).
8CFR §274a10@) (1999
8CFR §274a1(K(199).
8CFR §274a10@) (1999
8CFR §274a10() (1999
8CFR 8274a100)1) (1999).
8CFR § 27421002 (199).
8CFR § 27434 (199
% 8USCA 8132ab)6)BY199).
4 See Mester Manufacturing Company
VINS  8MF20561,567@hCr1989).
® See Makav. INS ,9RF2d 132,
1362 @h Cr. 1991).
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Wetland/Cont. from page 2
tesimony, the hearing dficer could not
lltsdisn Ths plste
sencedfanyshowingafpreludiceandDr.
Prokop's remark © the hearing ofioer
that he thought the hearing had been
frwesenaughorhe deiitaoutio
condude that Dr. Prokop had not been
denied due process.

Dr. Poops assefos o vaios  oher
defidendes in the agency and NAD ap-
pealprocessesrangngfiomthelaiurect

agency personnel to carry agency manu-
aks, ues, and reguistiors wih themon

thesienspedionsoihewetandsiohis
onnfaiureindudentherecarddoa
ments he contended were material were
ako igeaed by te ddit cout B
rely, the distict cout reeded Dr.
Prokop's demand for consequential dam-
ages, noing among ather infmiies
his dermand that Dr. Prokop had notlost
any farm program payments and thathe
had received permissontodeanoutthe
cael

—Chistopher R. Keley, Asssiart

Proessor of Lawy, Uniersly of Akarr
sas, Of Counse), Vann Law Fim,
Camilla, GA

Four th Circuit addr esses USDA statutor y
exhaustonr equir ement

I i of certein USDA agendes, induding the
Second Grouis dedsion n Basiek v, Farm Senvice Agency, are administra-
Federal Qo ins. Cop. ,145F3d0d tively appealable to the NAD. The NAD
Cr.1998), the Fouth Crouithesheld 7 reguiations, honever, provide that the
USC. sedion 6912(€) does nat recuie NAD appeal process ‘may notbe used to
the exhaustion of the USDA National seek review of statutes or USDA reguia
Appeal Division (NAD) administrative fionsissuedunderFederalLaw. 7CFR.
appeal process by plaintifis who assas 81130

afacal chalenge o a USDA reguiaion, In Gold Dollar Warehouse Sado
thetis adelengepemsedontede baccowarehouseschallengedthe USDA's
gationthattherearenodroumsiancesn authoity to assess tohaoco marketing
whichthechalengedreguiaioncouldbe quota (TI\/IQ) penalties against 1hem
wiuly appied ©© them Gold Dolar TMQ penalties apply o tobacoo subject
Warehouse, Inc. v. Glickman N B b a markeiing quoia, and they are in-
2461,98-2491,2000WL 376148 (4th Cir. aured when any tohacoo in excess of
Apr:13,2000). Thecoutalsoheld onthe: quaia imit is sold by a producer. When
aherhand thetpainifsdralengeoa fobaooo subedt b a markeing quoa is
reguiationasappledisrequiedunder§ sod by producers b dealers tis known
6912(e) to exhauist the NAD appeal pro- as ‘prooucer tobeooo” Once sad © a
= desler, the tobaooo becomes ‘fesake -

Seven USC. sedion 6912() provides

that ‘[njotwihstanding any ather provi
smdbw apasmshaleefaﬂal

orrecuiredbylawbeforethe personmay
hring an adion in a court of competent
juisddion against(1) the Seuelay

(2) the Department [of Agrioulre}, or
(Banagenoy,dice,dlioer,arenpoyee

of the Department” The determinations

cards’ showing that they have not sod
more tobacco than they purchased. ‘Re-
sakeithaond’canbesoddedkeriodedler
or by audion onawearehouse fioor.

Under the challenged USDA regula-
in te perdly o e stk fexcess
1obaooo, which s severtyve peroert of
the ohaoods market price, coud be as
sessed against any desler or warehouse

Continued on page 7
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EXHAUSTION/Gntinued from page 6
operator who pemitted a person who

ones TMQperaliestousethedealer'sor

to market tobacco. See 7CFR. 8

them under the goveming statute, 7
USC. § 1314(), under any circum-
stances. Second, they contended thet
under the same statute the reguiation
coud arly be gped © saks o ‘o
duoeriobaooo; nottesakeiolacoo! They
also contended that the USDA was pre-
thembywvitedihelveyearsaiedt
Imiaions codied at 28USC. § 2462

The plaintff warehouses dd nat ex-
haust the available NAD administrative
acion The Fouth Grauitheld tht he

wes not required by 7 USC. sedion
6912(e). Thus having juriscidion, the
cout addessed the meris, and, con
dudng thet the plantif werehouses
daim wes ‘bordering on the fivaous”
upheld the reguiaion on the grounds
thet the plan languege of the Sailie
authorizedthe paymentafthe penaltyby
awarehouse, subjedt t indemnification
by the producer through a deduciion in
theamountafthe penally fromthe price
jpeid by the warehouse for the tlaoco.

panif

Fouth Crout hed thet the planis
second and third contentions were sub-
patothe satoy exdrausionrecue-
mert Astopiainifs seoondoonenion,

the Fourth Cirouit characierized this
chalenge © the regulaion as an ‘es
aopied’ delenge snee i required the
panifwarehousesbesabishthean
ecedent et et they were seing ‘fe-

sk tohaood” insead of ‘producer -
beooo” Accodingiothecourt, fhean
tecedentfadLal questionofwhether the
warehouses were engaged in the sale of
producerarresaletobacooisunouesion
adyaeforte agey ntefstin
sance” As b the coniention thet the
Satie of imisions preduded te as-
sessment hecoutheldthetthismtier
belongedinthefrstinstanceintheNAD
appeal process, snce the damwas nek
teraddeeDasdie roa
regulation butrather “a strai
argument for review of the USDA's ad-

verse dedson 10 assess perdlies for
yeas tet wold fl ouste of a e
year saivie ofimigions”

Whether the Fourth Circuits decision
hadg ta afdd ddege D aagey
regusionsnatsLgectiohesat oy
exhaustion reguirement can be recon
ded wih the Second Cirouifs dedsion
in Bastek B an goen quesin
naved, n pat, a delege © ‘te
FCICs generd paoy of caauaing i
denmiies” Bastek ,145F3da%. The
Second Ciaut, however, heblifathe
plainifs hed nat edaused ther ad-
notsoughtadeterminationfromtheNAD
Diredior under 7 US.C. secion 6992(d)
astowhetherthechalengewas properly
appealable through the NAD adminis-

talve goped poosss h God Doler
Warehouse , the Fouth Crouk dd not

dedw Bastek a7USC.§6%92(0).
Therefore, natonly ddinctopineaso
whetherafadaldnalengetoanagency's

‘general polcy” might be dstinguished
fromataceichelengeibanagencyreg

bion tEtunesded e quesiond
whetherthe Bastek dedansaotedin
isiuingthetpariesdralengngamet
terarguably notwithin the NAD'S juris-
dicion must seek a NAD Director ap-
6992(d) beforetheNAD appeal processis
exhausted.

—Chiisiopher R. Keley, Asssiart

Pofessor, Unversly of Akansas, OF
Counsel, Vann Law Firm, Camilla, GA

90-DAY RULE/C ontinued from page 6
90day rue bared the agengy's reim-
bursementdemand, the courtfirstnoted

the presumypiion that“courts should not

apply ‘statutes affecing subsiantive

s Bdies a duies © codt

an express statutory command to the
aray’ Harrod , 2000 WL 283863 at
*7 (Quoing Viacom Inc. v. Ingram Err
By 141 F3d 8%, 833 8h Cr.

1998) (intemal quotation marks omi-

ted)). Appying this presumption o the

90-dayue, thecoutcondudedtretthe

e dd not evince any congressional

inient on whether t shoud be appled
refroactively, muchlessadearcommand
nfavoroietoedvegpicaion There
heﬁewruemed the presump-

madeinerroratany ime]andimpose a
new duty with which the agency could
not have timely compled because the
aiginal deasion 1o anard benefis wes
made in 1989, wel outside the new 90-
daypeicd” b .Foressenidythesame
reasons, the.coutalsoruedthatthe 90

day rule was not merely procedural and
therefore natsubectip the presumpion
agpiet retoedidy. As the cout db-
saved, fappiedheretherdewouidna

be “amere procedural imit on the rem-
edy but would subsiantively eiminate
the govemments common law right

recover funds enroneously paid aut” .

a8
Thethidandfinalissue addressedby
the cout wes the plainiiis’ corienion

that the agency shouid be estopped from
seeking reimbursement because one of
is atiomeys represented onte eve o

thetislagainsthefungode'smanuiac-

turer that no reimbursement would be
sought. As a resul, the manufaciurer
wes alowed 1 introduce evidence thet
thepanifshedrecalveddssserasss

tance payments. Based on this evidence,

theplantifisconiended theuryreduced

the damages it awarded o them. Alter-

reively, the planifs agued thet the

agency should have granted them equi-

e e See7USC813%87CFR

§87187,7188

s As o phnis esopd aon

tention, the courtnoted the “‘overwhelm-

ngweght ofthe cases hadng et es-

foppel Wl nat ke agaret e goven

ment;"andfoundno‘afirmativemiscon-

dud’ osuppatanexcepionothenie

acpst esoppel d.a9Gents

saie dthelaw, the coutalso cosenved

thet ‘t wes, in our view, unreasoneble

for the gopelrs b Ey an e od

staterment of the govemment's attomey,

paticuady when the refrcedive eflect

dfthe new rule wes questionable” d.
Asohephanifsoorieniontethe

agency should have granted equitable
ek, te ot i foud tet te agpy
had consdered equiiable refef but hed
oonduded that such relfief was not wer-
thencondudedthetisonnreviewofthe
recod supparted ‘the agency’s assess
ment that equitble relef was not war-
reriedntissLen” o.
—Chiisiopher R. Keley, Asssiart
Proessor of Law, Universly of Akarr
sas, Of Counse), Vann Law Fim,
Camilla, GA
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