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Beginning in 2001, farmers seeking credit from their bank or input supplier should
be aware that the legal documents they are asked to sign will probably include new
provisions that reflect recent changes in the law. Recently, every state has enacted
what is known as Revised Article 9 of the Uniform Commercial Code (UCC). 1 Article
9 is the portion of the UCC that provides the basic rules for valid, enforceable
“secured transactions.” In most states that have enacted Revised Article 9, the
changes took effect on July 1, 2001. 2 In a few states the changes do not go into effect
until a later date. 3 Although the changes did not take effect until at least July 2001,
farmers should be aware that creditors may have incorporated provisions into
earlier security agreements and financing statements that reflect Revised Article 9’s
changes. 4

Revised Article 9 was written as a “model” statute to be adopted as written by
states, so that the rules would be the same across the country. Nonetheless,
individual state legislatures are free to make changes to the model language or add
or delete provisions. Please note that this article will refer to the model Revised
Article 9 provisions.

Given the need for credit financing in agriculture, there are many changes within
Revised Article 9 that may have an impact on farmers. The following is a brief
summary of one of the key provisions of Revised Article 9, the ability of creditors to
use deposit accounts as an original collateral source.

Revised Article 9 expands the types of property that can be used as collateral for
a debt. 5 The most significant change for farmers is that “deposit accounts” can now
be used as an original collateral source for non-consumer transactions. 6 To know
what this change means, it is important to understand two terms: “deposit accounts”
and “consumer transactions.” Deposit accounts include checking, savings, and
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New York’s highest court, the Court of Appeals, recently decided the case of Town
of Lysander v. Hafner, 2001 WL 1243564, 2001 N.Y. Slip Op. 07883 (October 18,
2001) .  The court upheld Mr. Hafner’s right to choose to provide on-farm housing as
w ell as the type of housing, mobile homes in this case. The court also ruled that the
town’s zoning ordinance is superseded by Agriculture and Markets Law (AML)
§305-a and that the interpretation and administration of this key right-to-farm
statute by New York’s Commissioner of Agriculture and Markets is entitled to
deference.  The court quotes the Commissioner’s finding that farmers often rely on
mobile home housing for their farmworkers to accommodate the long work day, to
provide seasonal housing needs, and to address the real shortage of rental housing
in rural areas. The Commissioner also found that local government prohibitions or
restrictions on the use of mobile homes can significantly impair the viability of farm
operations.

Paul Hafner, Jr. operates a fruit and vegetable farm of approximately 800 acres,
partially located in the Town of Lysander (“town”), Onondaga County.  The farm is
part of a county-adopted, state-certified, agricultural district.  Farms located within
such districts are entitled to certain benefits and protections, including protection
against unreasonably restrictive comprehensive plans, local laws, ordinances, rules,
or regulations pursuant to AML §305-a. In 1999, Mr. Hafner attempted to install
several single-wide mobile homes for housing migrant workers on his farm. The town

Continued on page  2
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similar accounts and certain certificates
of deposit that are held at banks and
other financial institutions. 7

Consumer transactions involve per-
sonal, family, or household debts and
property. Farmers’ credit arrangements
may qualify as consumer transactions or
non-consumer transactions, depending
on the primary purpose of the debt and
the type of collateral. For example, if a
farmer purchases a lawnmower on credit
primarily for use around the family home,
this should be a consumer transaction.
The same lawnmower purchased on credit
but primarily for use in the farming op-
eration would be a non-consumer trans-
action. 8

A creditor’s ability to take deposit ac-
counts as original collateral in non-con-
sumer transactions means that, in case
of default, a farmer’s creditors can seek
payment from sources that in the past
were partially protected from creditors.
For example, Revised Article 9 provides
that if a farmer signs a security agree-
ment in exchange for credit to purchase a
tractor and the security agreement in-

cludes as collateral both the tractor and
the farmer’s savings account, upon de-
fault the creditor may first attempt to
take the funds in the farmer’s savings
account before going through the difficul-
ties of taking possession of the tractor
and reselling it in order to satisfy the
debt.

If a creditor wants to use deposit ac-
counts as security for repayment of a
debt, the security agreement must clearly
state that deposit accounts are included
as collateral. 9 This will most likely be
done in the section of the security agree-
ment that lists or defines collateral for
the debt. 10 Although it is possible to name
(by type or account number) specific de-
posit accounts that are being given as
security, standard security agreements
will likely just state the general category
of “deposit accounts” and will not specify
individual accounts. 11 Using this general
language means that funds held in any
deposit accounts owned or acquired by
the debtor would be available to the credi-
tor as original collateral for the debt. One
possible way for farmers to limit credi-
tors’ access to their deposit accounts
would be to separate their household
accounts from their business/farming
accounts and to make sure that the secu-
rity agreement only lists the business/
farming deposit accounts and does not
use the general category of “deposit ac-
counts” without limitation. 12 This will
almost certainly require making changes
to the standard security agreement pro-
vided by the creditor.

It is important to remember that using
deposit accounts as original collateral for
a loan is not the only way that creditors
can gain the right to funds in a debtor’s
accounts. Therefore, listing specific ac-
counts or even removing deposit accounts
from the types of collateral given in a
security agreement will not provide ab-
solute protection for the farmer’s ac-
counts. As was true under the old Article
9 provisions, creditors can generally claim
funds in deposit accounts that are not
listed as collateral if the funds are pro-
ceeds from the sale of security property
or if state law otherwise gives the credi-
tor a claim against the account. 13 What is
special about the new rule under Revised
Article 9 is that creditors can have much
easier access to a debtor’s deposit ac-
counts and generally need not get a court
order to access the funds held in a debtor’s
accounts.

Even though the new rule makes it
easier for creditors to access a debtor’s
accounts, there are still some require-
ments that must be met beyond signing
the security agreement if a creditor is to
gain access to the funds in the account.

To have access to funds in a deposit
account that is covered by a security
agreement, the creditor must also have
“control” over the deposit account. 14 Con-

trol has a special meaning for this pur-
pose. There are three ways that a credi-
tor can take control of a debtor’s account.
First, if the creditor is the bank where
the deposit account is located, that credi-
tor will have automatic control of the
account. 15 Second, a creditor will be con-
sidered to have control of a debtor’s ac-
count if the creditor’s name is also on the
account. 16 The third way that a creditor
can take control of a debtor’s account,
and probably the most common way that
this will occur, is for the debtor, the
creditor, and the bank to enter into a
“control agreement.” 17 Control agree-
ments are discussed in the next section.

A control agreement is a document
that authorizes a bank to follow a se-
cured creditor’s instructions concerning
a debtor’s account funds without further
approval from the debtor. 18 The control
agreement may also restrict when or if
the debtor can access any funds from the
deposit account without the secured
creditor’s prior written consent. This
could mean the debtor’s assets are essen-
tially frozen subject to the instructions of
the secured creditor. For example, if a
control agreement restricts the debtor’s
ability to draw funds from the account,
any request for payments from the ac-
count made by the debtor, such as an
automatic payment withdrawal or a check
written on the account, may be denied or
dishonored by the bank. If this happens,
not only will the debtor be unable to
make payments, but he or she may also
be responsible for charges such as insuf-
ficient funds fees.

The bank where the deposit account is
located cannot be required to enter a
control agreement, even if the debtor as
account holder requests it. 19 Debtors, too,
are not required by Revised Article 9 to
sign a control agreement, though in prac-
tice the security agreements farmers sign
may require cooperation with respect to
obtaining control in the deposit accounts,
including requiring them to sign control
agreements. 20 For example, the Farm
Service Agency’s (FSA) Revised Article 9
Security Agreement states that by sign-
ing the agreement the farmer/debtor: 21

agrees to execute any further docu-
ments, including additional security
instruments on such real and personal
property as [FSA] may require, and to
take any further actions reasonably
requested by [FSA] to evidence or per-
fect the security interest granted herein
or to effectuate the rights granted to
[FSA] herein.

Farmers who fail to follow FSA’s in-
structions under the agreement, includ-
ing executing documents that FSA needs
to perfect its rights, will be considered in
default. 22

A control agreement might require the
bank to agree not to sign any other con-
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trol agreements regarding the debtor’s
same deposit accounts. 23 If this require-
ment is included and the bank signs the
control agreement, the deposit accounts
covered by the agreement would likely
not be available as collateral for any
other secured creditor, even if the debtor
signs multiple security agreements that
all include the debtor’s deposit accounts
as collateral.

Regardless of what provisions are in-
cluded in the control agreements, farm-
ers should be extremely careful to under-
stand the documents they sign. Control
agreements could result in being unable
to access one’s checking and savings ac-
counts without a creditor’s prior written
consent, causing bank fee charges, credit
rating concerns, and perhaps even greater
problems.

In certain circumstances, Revised Ar-
ticle 9 requires a creditor whose security
agreement includes deposit accounts as
collateral to terminate its control of the
debtor’s accounts. 24 If there is no out-
standing debt under the security agree-
ment and the creditor is not obligated to
make further advances (as in a line-of-
credit relationship), the debtor can make
a formal demand that the creditor re-
lease its control of the account. 25 The
debtor sends the creditor a signed letter
requesting that the creditor terminate
its control, and the creditor then has 10
days to terminate its control. 26 If the
creditor’s control is based on a control
agreement, the creditor must terminate
its control by sending the bank where the
deposit account is located a statement
releasing the bank of any further obliga-
tion to comply with the creditor’s instruc-
tions regarding the account. 27 If the
creditor’s control is based on the creditor
being named on the account, the creditor
must terminate its control by either pay-
ing the debtor any remaining funds in the
deposit account or transferring the re-
maining balance to a deposit account in
the debtor’s name. 28

1 See Revised Article 9 Resource Center, http://
www.intercountyclearance.com/ra9/ra9.html (last visited
Sept. 17, 2001). See also, for example, 2000 Minn. Laws
Ch. 399 and 2001 Minn. Laws Ch. 195. The text of the
draft Revised Arti cle 9  adopted by s tate l egislatures i s
available on the Internet at: http://www.law.upenn.edu/
bll/ulc/ucc9/textcomp.htm. Citations to Revised Article 9
in these material s are to the general  version put forth by
legal committees. Individual states may have altered this
general version.

2 Rev. § 9-701.
3 See, 2001 Conn. Acts 132 (Reg. Sess.) (S.B. 1226)

(effective 10/1/2001); 2001 Fla. Laws Ch. 198 (H.B. 579)
(effective 1/1/2002); 2001 Miss. Laws 495 (S.B. 2626)
(effecti ve 1 /1/2002); 2001 Ala. Acts 481 ( effecti ve 1 /1/
2002). See also, Farm Service Agency Notice FLP-215,
“Additional Guidance on Uniform Commercial Code (UCC)
Revisions” (July 26, 2001).

4 See, for example, John Yilek, Briggs & Morgan, “How
To Comply With Revised Article 9 of the Uniform Com-

mercial Code” (March 2001), available at http://
www.briggs.com/FSL5CS/articles/articles233.asp (last
visi ted June 1, 2001). The arti cle advises that “[b]eginning
immediately, the lender should obtain a new form of
security agreement.”

5 Rev. § 9-102, Official Comment 3(a).
6 Rev. § 9-109(d)(13); Rev. § 9-109, Official Comment

16.
7 Rev. § 9-102(a)(29).
8 Rev. § 9-102(a)(24). The comments to Revised

Arti cle 9  c lari fy t hat a  c redi t arrangement s ecured by
more than one type of collateral will be considered a
consumer transaction i f at least some of the col lateral  i s
for household use. See Rev. § 9-102, Official Comment
7.

9 Rev. § 9-109, Official Comment 16; see also , for
example, Farm Service Agency Form FSA-0440-04A,
“Security Agreement (Chattels and Crops),” Sec. II, Item
4, p. 5 (June 29, 2001) (hereinafter “FSA Security Agree-
ment”).

10 Steven O. Weise, “Materials on Revised Article 9”
(August 2000), available at http://www.hewm.com/news/
articles/ucc.pdf (last visi ted June 28, 2001).

11 See, for example, FSA Security Agreement, Sec. II,
Item 4, p. 5 (col lateral  to be l isted in the securi ty agree-
ment includes “[a]l l  accounts, deposit accounts,  goods,
supplies, supporting obligations, investment property,
certi fi cates of t i tle, payment i ntangibles, and general
intangibles, including, but not l imi ted to the fol lowing....”)
(emphasis added). Although the “including, but not lim-
ited to” language in FSA’s security agreement appears to
clearly state that any speci fic l isting of col lateral  would not
l imi t FSA’s i nterest i n other accounts and r ights, t he
instructions to FSA personnel that accompany the secu-
rity agreement tell those personnel that the agreement
will cover “only those accounts, contract rights and gen-
eral  intangibles which are l isted by FSA. If securi ty inter-
est [sic] is to be taken on milk assignments, FSA defi-
ciency payments, etc., and [sic] appropriate detailed
description will be inserted.” FSA Procedure Notice,
Issue No. 119, Forms Manual Insert (FMI) page 2 (July
10, 2001). This conflict between FSA’s interpretation of
the agreement language for its personnel and the argu-
ably c lear l anguage of t he agreement i tsel f i s l i kely t o
cause problems for debtors. In order to ensure that a
speci fi c deposi t account or other property i s not  given as
security under this language, debtors should insist that
the agreement explicitly state an exclusion under Item 4,
such as “except account number #### at Community
Bank.”

12 Bruce A. Markel l , From Property to Contract and
Back: An Examination of Deposit Accounts and Revised
Article 9, 74 Chi.-Kent. L. Rev. 963, 978 (1999).

13 Rev. § 9-315.
14 Rev. § 9-314.
15 Rev. § 9-104(a)(1); Rev. § 9-104, Official  Comment 3.
16 Rev. § 9-104(a)(3); Rev. § 9-104, Official  Comment 3.
17 Rev. § 9-104(a)(2).
18 Rev. § 9-104(a)(2); Rev. § 9-104, Official  Comment 3.
19 Rev. § 9-342.
20 Weise, footnote 30, at 7-8.
21 FSA Security Agreement, Sec. III.H.
22 FSA Security Agreement, Sec. IV.B.
23 A model control agreement drafted by Edwin O.

Smith (a member of the Revised Article 9 Drafting Com-
mittee) requires the bank to “represent and warrant to
Lender (the secured creditor) that you have not entered,
and you covenant with Lender that you will not enter, into
any agreement with any other person by which you are
obligated to comply with instructions from such other
person as to the disposition of funds from the Deposit
Account or other dealings with any of the Deposit Account
Collateral.”

24 Rev. § 9-208.
25 Rev. § 9-208(a).
26 Rev. § 9-208(b).
27 Rev. § 9-208(b)(1).
28 Rev. § 9-208(b)(2).

––David R. Moeller, Farmers’ Legal
Action Group, dmoeller@flaginc.org,

651-223-5400

Editor's Note: This article is drawn from
a longer FLAG Focus Report entitled UCC
Revised Article 9: What It Means for
Farmers Seeking Credit.

Housing/Cont. from  p.1
disapproved his building permit applica-
tion on grounds that the mobile homes
did not comply with the town’s Zoning
Code, which required “all one-story single
family dwellings” to have a minimum
living area of 1,100 square feet. Mr.
Hafner requested that the Department
of Agriculture and Markets (“Depart-
ment”) review the town’s Zoning Code for
compliance with AML §305-a (1).

Following examination of the zoning
provision, the Department notified the
town that it has consistently viewed mo-
bile homes for farmworker residences as
protected “on-farm buildings” under AML
§305-a(1) and that application of the
town’s Zoning Code appeared to unrea-
sonably restrict farm operations. The
town sought an injunction to prevent Mr.
Hafner from using the mobile homes to
house migrant workers and directing
removal of the structures unless the nec-
essary building permits were obtained.
Mr. Hafner responded that the zoning
code unreasonably restricted farm op-
erations within the meaning of AML §305-
a(1) and that the town failed to show that
its restriction on mobile homes was nec-
essary to protect the public health or
safety. Mr. Hafner moved for summary
judgment and submitted a letter from
the Department, which concluded that
the application of the zoning code was an
unreasonable restriction on farm opera-
tions.

The supreme court denied Mr. Hafner’s
motion and granted summary judgment
to the town. The appellate division af-
firmed for “reasons stated” by the lower
court. As an amicus curiae, the New
York  Department of Agriculture and
Markets submitted extensive briefs de-
tailing the legislative history of the
amendments to the definition of “farm
operation,” the Commissioner’s long-
standing protection of farmworker hous-
ing under AML §305-a and its predeces-
sor statute, and the importance of on-
farm housing for farmworkers. How-
ever, the supreme court ruling, which
was affirmed by the appellate division,

Cont. on  p.7
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James B. Dean and Ryan M. Stern are
partners in the law firm of Dean & Stern,
P.C., Denver, Colorado.

By James B. Dean and Ryan M. Stern

The purpose of this discussion is to pro-
vide a summary overview of the coopera-
tive form of organization and cooperative
principles and to speculate about poten-
tial applications of cooperatives in future
years with a focus on rural parts of the
United States.

What is a cooperative?What is a cooperative?What is a cooperative?What is a cooperative?What is a cooperative?
“A cooperative is a user owned and

democratically controlled business from
which benefits are received in proportion
to use.” Cooperatives—What They Are
and How They Work , p. 2 Colorado Coop-
erative Council, Englewood, CO, 1994.
“These important and unique business
organizations operate according to spe-
cial principles setting them apart from
profit-seeking, investor-oriented corpo-
rations familiar to most people. In struc-
ture, cooperative corporations are quite
similar to the ordinary business corpora-
tion—they have shareholders, directors,
management, capital, debts, and buyers
and sellers. But in operation they are
unique, and that uniqueness is defined
by ‘cooperative principles.’” Baarda, Co-
operative Principles and Statutes: Legal
Descriptions of Unique Enterprises , ACS
Research Rep. No. 54 (Agricultural Coop-
erative Service, USDA, 1986).

The modern cooperative tradition is
based on the efforts in 1844 of 28 persons,
mostly weavers, in Rochdale, England,
who organized a cooperative store to pro-
vide themselves with butter, flour,
oatmeal, and sugar. Dean, Conway and
Holum, The New Colorado Cooperative
Act: A Setting for a Business Structure ,
25 Colo. L. 4 (1996). From that meager
beginning, the cooperative movement has
expanded worldwide, with over 800 mil-
lion people involved in cooperatives of
one kind or another. “In the United States
alone, 120 million people are members of
47,000 cooperatives.” Ibid .

Cooperative principlesCooperative principlesCooperative principlesCooperative principlesCooperative principles
There have been many statements of

cooperative principles from which the
following statement can be distilled:

A cooperative is an autonomous and
independent organization owned, fi-
nanced and controlled by the persons
who use it and which provides and
distributes benefits to those persons
based on the amount of their use while
also seeking to provide education, train-
ing and information with a concern for
community responsibility. Traditional
cooperative principles have also been

stated in a four-part summary:
—Service at cost;
—Financial obligation and benefits
proportional to use;
—Limited return on equity capital;
and
—Democratic control.

Meyer, Understanding Cooperatives ,
Cooperative Information Report 45, Sec-
tion 2 (Cooperative Services, Rural De-
velopment Administration, USDA, 1994),
p. 2.

The concept of “service at cost” or “op-
erating at cost” is meant to illustrate that
a cooperative is not designed to make a
profit for itself at the enterprise level.
Unfortunately, this has led many per-
sons to believe that cooperatives are “non-
profit” organizations akin to nonprofit
charitable enterprises. This is an incor-
rect characterization. “The purpose of a
user-owned cooperative business is to
provide economic benefits to its members
rather than to generate a return on in-
vestment.” Meyer, Understanding Coop-
eratives , Cooperative Information Report
45, Section 1 (Cooperative Services, Ru-
ral Development Administration, SUDA,
1994), p. 3. In a typical nonprofit organi-
zation, all earnings must be retained in
the organization, and, if the organization
is dissolved, its assets usually must be
transferred to another nonprofit. In a
cooperative, any earnings at the entity
level are returned to the patrons of the
cooperative, based on their use of the
cooperative, or are allocated among the
patrons based on their use of the coop-
erative and retained by the cooperative
as additional capital for the operation of
the cooperative. See Frederick, Do Your-
self a Favor: JOIN a Cooperative , Coop-
erative Information Report 54 (Rural
Business-Cooperative Service, USDA,
1996), at 7-8.

Examples of cooperativesExamples of cooperativesExamples of cooperativesExamples of cooperativesExamples of cooperatives
Cooperatives exist in agriculture, hous-

ing, insurance, banking, health care, re-
tail sales, and numerous other areas.
Some commonly known food products
bearing the names of Sunkist, Ocean
Spray, and Blue Diamond are produced
and distributed by cooperative organiza-
tions. Owners of Ace, Our Own, and True
Value hardware stores are members of
cooperatives. Some owners of fast food
franchises purchase their supplies
through purchasing cooperatives. Mu-
tual insurance companies and credit
unions are cooperatives. Nonprofit and
governmental organizations in Eagle
County, Colorado, organized the Eagle
Valley Family Center on a cooperative
basis in 1995 to seek ways to provide
mutual support in addressing health and

human services needs and programs in
the county. Southard,  The Rural Heart-
beat—Health Network Enhances Services
in Mountain Community , 63 Rural Coop-
eratives No. 3 (Rural Business-Coopera-
tive Service, USDA, May/June 1996), 32.
In Minnesota, North Dakota, and Wis-
consin, over 50 new cooperative ventures
had been developed by 1995 by agricul-
tural producers to seek to obtain for
themselves a portion of the value nor-
mally added by others to agricultural
products at various stages of processing
in the food distribution chain. Johnson,
Surfing the New-Wave Cooperatives , 62
Farmer Cooperatives No. 10 (Agricul-
tural Cooperative Service, USDA, Oct.
1995), 62.

“Although there are other types, coop-
eratives are generally considered to fall
into three categories: (1) a marketing
cooperative, in which members join to-
gether to market products produced or
created by them; (2) a supply or purchas-
ing cooperative, in which the members
join together to acquire various goods
and services for themselves; and (3) a
worker-owned cooperative in which the
workers own the business and thereby
provide jobs and income for themselves.”
Dean, Holum and Conway, supra , 4.

Cooperative philosophy andCooperative philosophy andCooperative philosophy andCooperative philosophy andCooperative philosophy and
principlesprinciplesprinciplesprinciplesprinciples

In 1995, after 150 years of cooperative
history and development, the Interna-
tional Cooperative Alliance, composed of
representatives from all over the world,
reviewed and restated cooperative prin-
ciples. The seven principles contained in
the statement can be synthesized into
the brief statements mentioned earlier.

If one examines cooperative principles
closely, it becomes readily apparent that
a cooperative is not simply another form
of business organization.  The principles
on which a cooperative is founded, sub-
stantial portions of its organizational
structure, and its method of operations
are based on a philosophy that differs
substantially from every other form of
business organization. Although other
forms of business organization can be
adapted to a cooperative philosophy, the
cooperative organization itself is some-
thing different. The cooperative has a
user orientation. “The user orientation of
a cooperative creates different priorities
than an investor-owned firm.” Dean and
Frederick, Business Cooperatives: Char-
acteristics, Opportunities and Legal Foun-
dations , 22 Colo. L. 953 (1993).

As stated previously, other organiza-
tions, such as corporations, limited li-
ability companies, and partnerships, are
usually organized with a profit motive in
mind at the entity level. The cooperative

CooperCooperCooperCooperCooper atiatiatiatiati ves in the 21ves in the 21ves in the 21ves in the 21ves in the 21 ststststst  centur centur centur centur centur yyyyy
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Continued on p. 6

on the other hand is designed to operate
“at cost” at the entity level and is used to
enhance the economic rewards to its
members at their level. The cooperative
is intended to provide the services to its
members “at cost” and not to provide
economic returns through dividends or
other forms of distributions to those who
have invested in it.

The cooperative principle of “operation
at cost” can be misinterpreted. As any
good business person will say, you cannot
start a year and make everything come
out by the end of the year with revenues
exactly matching expenditures. While a
cooperative may find itself in a position
to provide goods or services at a lower
cost during the year than some other
businesses, as with any business a coop-
erative must have operating capital and
must make a sufficient margin on goods
or services it provides so it will not be in
a loss position. To bring operations to a
“cost’ basis at the end of the year, a
cooperative will frequently take its ex-
cess net margins (profits in non-coopera-
tive business language) and allocate them
among the cooperative’s members on the
basis of the use made of the cooperative
by the members during the year. While
the amounts allocated to members are
frequently called “patronage dividends,”
they do not bear a resemblance to divi-
dends declared by corporations.

In most cooperatives, substantial por-
tions of the patronage dividends allo-
cated among the members are retained
by the cooperative as additional equity
capital. This represents part of the prin-
ciple that financial obligations and ben-
efits in a cooperative are to be propor-
tional to the use made of the cooperative
by its members. A cooperative member is
expected to provide capital to the coop-
erative to support the amount of services
that a cooperative provides to the par-
ticular member. This has been accom-
plished in many cooperatives by building
a member’s equity account in the coop-
erative through allocating to the member
a share of the cooperative’s net margins
at the end of the year based on the amount
of business the member did with the
cooperative during the year compared to
the total business done by all members in
the cooperative, but then retaining sub-
stantial portions of the amounts allo-
cated in the equity capital account of the
member on the books of the cooperative.
The retained amounts are called by vari-
ous names, including “capital credits,”
“retained patronage,” and “retained pa-
tronage dividends.”

There are other ways in which mem-
bers can provide capital to support the
use of the cooperative by the members. In
many of the so-called “new wave” or
“value added” cooperatives, the mem-
bers pay substantial amounts as equity
contributions up front to support expected

capital expenditures and operating capi-
tal of the cooperatives. In other coopera-
tives, the members actually buy the right
to use the cooperative. For example, in
sugarbeet cooperatives, members pay the
cooperative an amount based on acreage
from which the members wish to produce
sugarbeets to be delivered to the coopera-
tive for processing. Other cooperatives
use what is known as a “per unit retain”
to raise capital. In this technique (gener-
ally applicable in marketing coopera-
tives), when the cooperative pays the
purchase price for products or commodi-
ties marketed for the members, it de-
ducts and retains an amount per unit of
product or commodity marketed and cred-
its amounts retained to the members’
equity accounts in the cooperative.

In whichever way a cooperative de-
rives its equity from its members for the
purpose of providing the capital neces-
sary to service the needs of the members,
the ultimate effect is for the members to
provide the equity in proportion to the
amounts of the services of the coopera-
tive provided to the respective members.
Thus, the financial responsibilities are
proportionate to the use made by the
members, and the benefits they obtain
are supported by the proportionate fi-
nancial responsibilities.

This is unlike other business organiza-
tions where financial returns are based
on amounts invested regardless of
whether the organization provides any
services to the investor whatsoever. In
other business organizations, the objec-
tive, as has been stated previously, is
usually to make a return on investment.
Limited return on equity capital is one of
the cooperative principles. While a coop-
erative may provide some dividend right
or interest on equity capital invested in
it, this principle is so fundamental that
many state laws under which coopera-
tives are organized place a limit on
amounts that can be returned on coop-
erative equity capital. This is also re-
flected in federal and state statutes, which
may provide benefits to organizations
that operate on a cooperative basis, such
as the Internal Revenue Code, the fed-
eral Capper-Volstead Act, and Section 6
of the federal Clayton Act with respect to
providing a limited exemption from anti-
trust laws for certain types of agricul-
tural cooperatives, and the Federal Farm
Credit Act.

One can see that within a cooperative,
the mind-set is on providing services to
those persons who provide the capital to
the cooperative and to do it in a way that
will enable the persons to accomplish
something they cannot accomplish for
themselves. The focus is on serving needs
and objectives of the owners and not
those of third parties. This is a foreign
concept to many organizations. To deter-
mine what the needs and objectives of the

owners are, a cooperative is operated on
a democratic basis. While they may ap-
pear to be similar to corporations in
structure, within a cooperative, once
again, it is the persons being served who
vote on what the cooperative is to accom-
plish, and in most cooperatives each
member has one and only one vote irre-
spective of the use made of the coopera-
tive or the amount of equity invested in
the cooperative. While most cooperatives
have boards of directors as with corpora-
tions, those boards are representatives of
the persons being served, not of investors
whose goal is to achieve a return on their
investment in the organization.

The cooperative is indeed a powerful
concept once its philosophical base is
understood. Cooperatives arose in the
United States largely out of the need of
farmers to combat large agricultural
marketing and supply companies at the
end of the nineteenth and early twenti-
eth centuries. It provided a means for
small farmers to band together to obtain
fair prices for their commodities and to
obtain supplies at reasonable prices.
Housing cooperatives were formed to
enable persons to seek housing at lower
prices than were otherwise available in
the market place. Cooperatives such as
the nationwide hardware cooperatives
were founded to provide services to indi-
vidual hardware stores and provide in-
ventories at prices that they could not
otherwise achieve.

The 21The 21The 21The 21The 21 ststststst  century century century century century
The cooperative form of business can

and should have a significant role in the
21st  century. The opportunities are bound-
less. Will cooperative principles with-
stand the challenges that they will meet
in the upcoming century? There is no
reason to believe they cannot. On the
other hand, it may be appropriate to
reexamine the principles and their appli-
cation in the years ahead. This was what
the International Co-operative Alliance
endeavored to do when it developed the
Statement on Cooperative Identity. It
may not have gone far enough.

Today many new cooperatives, such as
the so-called “new wave” cooperatives do
not embrace open membership. They fre-
quently seek a set number of members at
which time membership in the coopera-
tive is closed. This approach is necessary
and desirable in certain types of coopera-
tive operations, especially those that will
have limited facilities that can be made
available to their members.

One member, one vote control by mem-
bers may need to give way to more use of
limited weighted voting based on patron-
age as has begun to emerge in limited
ways in the last three decades.

It may be possible for members to
provide all the equity investments needed
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by some cooperatives. Cooperatives may
need to find ways to embrace the use of
investor capital, which may require them
to subordinate member equities in order
to provide a meaningful return on invest-
ments made by third parties.

It may become more desirable for coop-
eratives to join with other organizations
to accomplish their purposes. This may
require cooperatives to give up more au-
tonomy and independence than they have
had to do in the past. They may find
themselves in more fifty-fifty joint ven-
tures than have previously been accept-
able to cooperatives.

Greater emphasis on dissemination to
the public of information regarding coop-
eratives may become more necessary,
thereby expanding on the historic appli-
cation of this principle if cooperatives are
to retain their favored position under
many federal and state statues. Some
agriculturally-oriented universities have
virtually abandoned instruction regard-
ing cooperatives. The cooperative com-
munity may need to find ways to develop
supplemental educational  programs so
the cooperative story can to told to more
persons.

In recent decades, many cooperatives
have tended to isolate themselves into
groups within the same industry. Greater
efforts need to be made to encourage
cooperatives of all types to band together
into regional alliances for mutual sup-
port, advice, and dynamics within the
general community.

Cooperatives have always been sup-
posed to have a focus on the community
around them, but in recent times, many
cooperatives have lost sight of this pur-
pose. For them to maintain community
acceptance, they need to focus substan-
tial energies on playing a role in and
providing service to their communities.

New applicationsNew applicationsNew applicationsNew applicationsNew applications
These cooperatives that currently ex-

ist will face the challenges of a constantly
changing business world, but with astute
management, they can continue to ad-
dress the needs for which they were
created. Beyond these cooperatives, how-
ever, there are numerous opportunities
to be explored.

As one views the next hundred years,
there is no way one can know or even
imagine the opportunities that could per-
haps be addressed with a cooperative
form of business by the end of the cen-
tury. One can only look into the near
future for possible applications. The ex-
amples of possibilities to be illustrated
below are focused on rural parts of the
United States but could have potential
application, at least to some extent, in
urban regions as well.

Agriculture
Cooperatives have been a prime mar-

keter for and supplier of goods and ser-
vices to farmers since the beginnings of
the 20 th  century. Although agricultural
cooperatives face new challenges today,
there is no reason to believe they will not
continue to provide their services to farm-
ers into the foreseeable future, often uti-
lizing new techniques and new programs.
The value added cooperatives are an il-
lustration of the directions taken by the
agricultural cooperative movement. Ex-
isting cooperatives are likely to combine
into larger, somewhat more regionalized,
cooperatives in the future to control costs
and access larger markets and sources of
supplies. Cooperatives are likely to con-
tinue to play a significant role as the
largest business in many rural communi-
ties.

Health care
In the health care field, there are many

potential applications of the cooperative
concept. There already exist cooperative
medical insurance providers. As some
insurance carriers, especially HMOs,
withdraw from rural areas, communities
and their residents in those areas can
explore providing their own health insur-
ance by banding together to provide their
own mutual health insurance companies
or programs.

With increasing costs of hospitals and
medical equipment, communities can
band together to support a single health
care center on a cooperative basis.

If multiple hospitals exist, they can
utilize the cooperative business struc-
ture for purchasing of equipment. For
example, it was proposed in eastern Colo-
rado that CAT scan equipment be placed
on a specially constructed truck to be
carried from hospital to hospital pursu-
ant to a cooperative ownership and op-
erational plan. Certainly it must be rec-
ognized that individual health care pro-
viders are concerned that their “busi-
ness” will be undermined if others can
have availability to their “special” equip-
ment or services, but the alternative may
be the demise of all health care facilities
in various rural regions. For the sake of
all, community leaders can encourage
cooperative use of facilities among vari-
ous communities.

The Eagle Valley Family Center men-
tioned earlier is an example of how health
care and social services professionals can
band together to share costs of facilities,
supplies, and services for the elimination
of duplication and for provision of more
all-encompassing service coverage for
residents in a geographic area.

Electronic services
In many rural areas, major utilities

are unwilling to provide high technology
services, such as high speed communica-
tion lines. In one Colorado community, a
wealthy family decided to run its own
DSL line to its residence in the moun-
tains. Because it was going to do so
anyway, it has decided to explore sharing
the line with neighbors. A cooperative
organization is being explored as the
possible “best fit” for the sharing to be
accomplished. Subsequently, persons in
other areas have learned of the effort and
have requested that the person spear-
heading the first effort assist them in
exploring development of cooperatives to
provide DSL service to the other areas.

As more high technology services be-
come available, many of them will be
available or affordable in rural areas
only if residents in the areas come to-
gether to provide for access to them for
themselves. The cooperative business
organization form is an ideal method for
acquiring these services when they are
otherwise unavailable or unaffordable
through companies seeking a return on
their investment.

Special products marketing
In many rural areas, there are persons

who carry on small at-home or commu-
nity businesses that manufacture spe-
cialized products or crafts. A survey of a
half dozen communities may show that
none of these businesses has sufficient
capital to launch a significant marketing
campaign. These businesses can explore
creation of a cooperative to provide a
catalogue that can be disseminated on a
much wider scale than any individual
business could do on its own. Distribu-
tion of the products could also be facili-
tated through a cooperative organiza-
tion.

Housing
In many more remote areas, housing

for workers is a significant concern. Costs
of providing housing often place it be-
yond the reach of needed workers. Devel-
opment of lower cost housing through
cooperative ownership patterned after
the successful housing cooperatives on
the East coast is one potential solution to
the problem of lower cost housing short-
ages in these areas.

Supplemental benefits
In addition to housing for workers,

employers can form or sponsor coopera-
tives to provide various “fringe” benefits
to employees to encourage them to locate
and remain in rural areas. These can
include cooperatives for purchasing of
goods at favorable prices, perhaps leas-
ing of motor vehicles, and group tickets
or excursions for regional cultural events
or the events themselves.



NOVEMBER 2001 AGRICULTURAL LAW UPDATE 7

Coops/Cont. from  p.6
A major trucking company developed a

purchasing cooperative for independent
contractors driving for it to prevent the
continuing migration of drivers from firm
to firm. Through the cooperative, inde-
pendent drivers were enabled to access
prices for tractors, tires, and other equip-
ment and supplies at the trucking
company’s costs (plus one percent for
administration). These prices repre-
sented sufficient savings to the indepen-
dent drivers that migration to other firms
was reduced substantially.

Day care centers
Even in the rural parts of the United

States, it is more and more common for
both parents in a family to work. Parents
can create cooperatively owned day care
centers to assure availability of qualified
day care providers. In addition, it is pos-
sible for day care providers to develop
“worker-owned” day care centers where
the providers are the members of the
cooperative and together can provide
better day care programs than any of
them could do operating alone.

Supplies and services
Many businesses in rural communities

do not utilize supplies and services in
sufficient quantities to obtain the best
prices for them. It may be difficult to
access some services at all. By joining
together, they may be able to obtain
better prices for basic supplies, such as
paper products, or to provide sufficient
funding to engage supplies of services or
higher quality services for themselves.
For example, it may be impossible for a
business to afford a maintenance person
for its equipment but three businesses
could perhaps provide sufficient funding
to hire a person dedicated to all three
businesses.

Environmental and safety issues
As environmental and safety regula-

tions are being enforced to a greater
extent in rural areas, businesses and
individual property owners can form co-
operatives to provide to themselves as a
group expertise in analysis and compli-
ance programs that may be unavailable
to any of them individually. This particu-
lar concept is being explored and imple-
mented in various parts of the country
today.

Business development areas
Efforts to attract businesses to rural

areas could possibly be enhanced by com-
munity sponsored business parks, where
businesses acquire interests in proper-
ties through cooperative ownership simi-
lar to cooperative housing, with ameni-
ties and upkeep provided by the coopera-
tive organization.

These examples illustrate only a few of

the possibilities. In fact, cooperatives can
be applied to virtually any aspect of life or
economic endeavor when the efforts of a
group can obtain benefits unavailable to
members of the group as individuals.

One significant problem in applying
the cooperative concept as a solution to
problems is that individual participants
often believe the cooperative will limit
their individual freedom. While this risk
certainly exists, a properly understood
and operated cooperative should not pro-
duce this result to a significant extent.
Rather, a cooperative organized and op-
erated properly should enhance the wel-
fare of each individual participant far
more than any constraints that might
exist by the individual’s participation in
the cooperative effort. This then becomes
a matter of education, which is a neces-
sary part of every cooperative endeavor,
although it is too often forgotten.

ConclusionConclusionConclusionConclusionConclusion
After decades of government efforts to

support and subsidize various elements

of rural regions, it may be that it is time
for residents of rural areas to take mat-
ters into their own hands and seek to
provide for themselves the goods, ser-
vices, and programs that they desire.

The cooperative concept is a powerful
one when properly applied. It can enable
a group of persons to control its own
destiny rather than react to circum-
stances that befall it. Cooperatives are
not only a unique form of business orga-
nization; they are based on and utilize a
philosophical concept that leads to em-
powerment for the participants.

It is not easy to organize a cooperative.
A good deal of knowledge, expertise, edu-
cation, and dedication is necessary. The
result is often worth the effort.

Is there a place for cooperatives in the
21st  century? Most certainly. More advi-
sors need to learn about how to assist
people in exploring, developing, and uti-
lizing the cooperative form of activity. It
may be the one certain means of assuring
the survival of rural America.

Housing/Cont. from  p.3
held that AML §305- a(1) did not “create
an exemption from local zoning authori-
ties or ordinances for all ‘farm opera-
tions” and that the statute did not pro-
vide any protection to “farm residential
buildings,” including mobile homes.

The court of appeals’ decision high-
lights the right-to-farm protection pro-
vided by AML §305-a(1) and reflects much
of the argument presented by the De-
partment in its amicus brief. Judge Levine
recognizes the legislative intent inherent
in AML Article 25-AA (AML §§300-326)
as he writes: “The Legislature enacted
Article 25-AA of the Agriculture and Mar-
kets Law in 1971 for the stated purposes
of protecting, conserving and encourag-
ing ‘the development and improvement
of [this State’s] agricultural lands’ (L
1971, ch 479, §1). At that time and again
in 1987 (L 1987, ch 774, §1), the Legisla-
ture specifically found that ‘many of the
agricultural lands in New York state are
in jeopardy of being lost for any agricul-
tural purposes’ due to local land use
regulations inhibiting farming, as well
as various other deleterious side effects
resulting from the extension of nonagri-
cultural development into farm areas
(Agriculture and Markets Law §300).”
The court also recognized that the mean-
ing of “farm operation” was clear: “As
urged by defendants and the Commis-
sioner, the literal language of the defini-
tion does not exclude ‘farm residential
buildings’ from the protective reach of
the statute. To the contrary, Agriculture
and Markets Law §301(1) makes it plain
that all buildings located ‘on-farm’ may
be considered part of a ‘farm operation’ if
they otherwise satisfy the requirements

of the statute….”
In addition to resolving the statutory

construction issues, the court deferred to
the Commissioner’s position with respect
to farmworker housing: “Where, as here,
the ‘interpretation of a statute or its
application  involves knowledge and un-
derstanding of underlying operational
practices or entails an evaluation of fac-
tual data and inferences to be drawn
therefrom, the courts regularly defer to
the governmental agency charged with
the responsibility for administration of
the statute’ [citations omitted].” The
Court thereby helps to ensure that the
Legislature’s original intent in passing
the Agricultural Districts Law, to pro-
tect, conserve and encourage “the devel-
opment and improvement of agricultural
lands,” will be carried out by the Depart-
ment, which has the expertise and expe-
rience to properly administer the law.

While the court’s decision is limited to
AML §305-a (1), it is the first time New
York’s highest court has written a sub-
stantive decision concerning the Agricul-
tural Districts Law.  The court’s thought-
ful opinion bodes well for farmers and the
state’s Right-to-Farm program as it pro-
vides lower courts with a concise and
well-reasoned evaluation of a typical
right-to-farm issue.

––John F. Rusnica is an Associate
Attorney, New York State Department

of Agriculture and Markets, Albany,
NY.  He can be reached at (518) 457-

6468 or e-mail at
john.rusnica@agmkt.state.ny.us.
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