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The United States District Court for the Northern District of Mississippi has ruled
that determinations by the ASCS’s Deputy Administrator for State and County
Operations (DASCO) holding six Mississippi farming operations ineligible for any
federal farm program benefits for the 1989, 1950, and 1991 crop years are invalid
under the due process clause of the Fifth Amendment to the U.S. Constitution and
were arbitrary and capricious in violation of the Administrative Procedure Act. The
court held that DASCO's determinations were immpermissibly tainted by Congres-
sional interference, making it impossible for the producers to obtain a fair and impartial
hearing at the national level of the USDA, as guaranteed by the Fifth Amendment.
DCP Farms v. Yeutter, No. DC90-194-B-0 (N.D. Miss. Feb. 4, 1931).

On April 6, 1989, the Tunica County, Mississippi ASC Committee approved the
1989 farm operation plans of DCP Farms and Flowers and Parker Farms. One week
later, the Coahorna County, Mississippi county committee approved the 1989 farm
operating plan of Flower Farms.

Following press accounts of a report issued by USDA’s Office of Inspector General
{O1G} regarding what O1G characterized as abuses of payment limitations, top USDA
officials were summoned to a meeting with House Agricultural Committee staffers
on Capitol Hill where concerns were raised regarding plaintiffs’ 1389 farming opera-
tions. At the time, plaintiffs’ 1989 farming operations were being reviewed by DASCO
officials in Washington, DC.

On December 6, 1989, Rep. Jerry Huckaby, Chairman of the House Subcornmittee
on Cotton, Rice, and Sugar, wrote to Agriculture Secretary Yeutter about the plain-
tiffs’ eligibility for federal farm program benefits, stating his strong feelings that the
farm operations violated both the spirit and letter of the 1987 payment limitation
law (of which Huckaby was the principal author), and admonishing Secretary Yeutter
that “if the Department is unable to correct this situation, it is my intention to enact
legislation making all trusts and estates ineligible for payments, beginning retroac-
tively with the 1989 crop year.” Chairman Huckaby strongly urged the Secretary to
adopt the conclusion that the reorganization of plaintiffs’ farming operation was a
“scheme or device” to avoid the payment limitation law.

In February 1990, USDA officials responded to Chairman Huckaby's letter, noting
that the USDA shared his concerns and assuring him that it would take “a very

aggressive position” in dealing with the plaintiffs’ case. Continued on page 3

Payment limits extended and
revised by 1991 Farm Bill

The 1990 Farm Bill{the Food, Agriculture, Conservation, and Trade Act of 1990, Pub.
L. No. 101-624, Nov. 28, 1990, 104 Stat. 3359 et seq.) extended the per-person pay-
ment limitations under the federal farm programs to the 1991 through 1995 crops.
The legislation also makes several changes to the rules governing the application of
the limits, including the “person” determination rules.

Two pre-existing limits on annual program payments were extended to the 1991
through the 1995 crops essentially without change: (a) the $50,000 per-person limit
on wheat, feed grain, cotton, and rice deficiency payments and land diversion pay-
ments, and (b) the overall $250,000 per-person cap on all types of program payments
(except honey, wool, and mohair benefits). Secs. 1111(a)(1XB)and 1111(a)2XA), 104
Stat. 3497 and 3498; 7 U.S.C. § 1308(1) and 1308(2).

The 1990 Farm Bill also extended through 1995 the prohibitions against program
payments to foreign persons, Sec. 1111(b), 104 Stat. 3498; 7 U.S.C. § 1308-3(a). Similarly,
a special rule governing cash rent tenants that was applicable to the 1990 crops was

Continued on page 2



PAYMENT LIMITS EXTENDED AND REVISED BY 1921 FARM BILL / CONTINUED FROM PAGE 1

extended through 1995. Sec. 1111(i), 104
Stat. 3500; 7 1.5.C.§ 1308(5)(D). Briefly,
this rule states that a cash rent tenant
that contributes management to the farm
operation but not labor is ineligible for
program payments unless the person also
contributes equipment.

There is a new $75,000 per-person
annual limiton marketing loan benefits,
loan deficiency payments, and so-called
“Findley payments.” Sec. 1111{a)X1)C},
104 Stat. 3497; 7 U.S.C. § 1308(1). This
limit, like the $50,000 limit, is a sub-limit
within the overall $250,000 limit.

To close what was perceived to be a
loophole in the “person” rules, a new
provision is added to the law to bar certain
irrevocable trusts from being treated
as separate persons. Specifically, unless
the trust was established prior to Janu-
ary 1, 1987, to be considered a separate
“person,” the trust must not (a) allow for
modification or termination of the trust
by the grantor, (b) allow for the grantor
to have any future, contingent, or remain-
der interest in the corpus of the trust, or
(c) provide for the transfer of the corpus
to the remainder beneficiary in less than
T —
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twenty years from when the trust is es-
tablished {except where the transfer is
contingent on a remainder beneficiary
reaching majority or on the death or the
grantor or income beneficiary). Sec.
1111(e), 104 Stat. 3499; 7 U.S.C. §
1308(5XB)(ii).

The “person” rules applicable to spouses
have been revised to allow more spouses
to qualify as separate persons. At the
option of the Secretary of Agriculture, a
husband and wife can both qualify as
separate persons if each is actively engaged
in farming, whether or not the farming is
done in the same farm operation. The only
catch is that to qualify both spouses in a
marriage as “persons,” each has to agree
not to receive program payments indirectly
under the “three entity” rule. Sec. 1111(c),
104 Stat. 3498; 7 U.S.C. § 1308(5)(B)(iit).

On January 7, 1991, Secretary Yeutter
announced that he would exercise his
discretion to initiate this new spousal rule.

Generally, if a person holds a very small
percentage of the beneficial interestin
alegal entity, payments from that entity
will not trigger the entity being counted
against the person for purposes of the three
entity rule. Prior to the 1990 Farm Bill,
that minimum beneficial interest percent-
age was setin the statute at ten percent.
The Farm Bill gives the Secretary new
authority to set the percent at a lower
number— ten percent becomes just a
maximum. Sec. 1111(f), 104 Stat 3499; 7
U.5.C. § 1308-1(aX2).

A new rule is established stating that,
to determine whether a person growing
hybrid seed under contract is to be
considered actively engaged in farming,
ASCS cannot take into consideration the
existence of a hybrid seed contract. Sec.
1111(d), 104 Stat. 3498 and 3499; 7 U.S.C.
§1308-1(b)(6). This newrule will serve to
modify themore generalrulesin 7U.5.C.
§ 1308-1(b) for determining whether a
person is “actively engaged” in farming

and thus eligible for program b‘\.-

ASCS has been interpreting the prior
statutory language to aggregate produc-
ers growing corn for seed corn companies
with the company, thus depriving the
producer of separate “person” status.

The 1990 Farm Bill added a new sec-—

tion 1001D to the 1985 farm bill provi-
sions, to deal with the administration
of the payment limits. Sec. 1111(g), 104
Stat. 3499; 7 U.S.C. § 1308-4. This new
section gives the State ASCS office the
power to make the payment limitation
determinations in any case where afarm
operation consisting of more than five
“persons” initially seeks qualification to
receive program payments. Originally the
county ASCS office first considered pay-
ment limitation cases, and the State of-
fice became involved only on appeals of
county decisions.

Another new section is added to the
payment limit provisions, section 1001E,
to deal with a problem in the Conserva-
tion Reserve Program paymentlimit
rules, Sec. 1111¢h), 104 Stat. 3499 and
3500; 7 U.S.C. § 1308-5.

Annual land retirement payments made
under a CRP contract (which runsfor ten
years) are subject to the payment limita-
tion rules, including the “persen” rules,
A problem is created when a person who
has a CRP contract succeeds, by devise or
descent, to ownership of land under a
separate CRP contract. Taking on the
second CRP contract might cause the heir
to exceed his or her CRP payment limit
foreing the heir to remove land from the
program. Under the new section, the CRP
program can continue payments on the
inherited land in this situation without
regard to the amount of payments received
by the new owner under any other con-
tract.

—Phil Fraas, McLeod, Watkinson &
Miller, Washington, D.C.

Federal Register in brief

The following matters were published in
the Federal Register in January 1991.

1. USDA; Ag Marketing Service; repa-
ration proceedings; rules applicable to the
determination as to whether a personis
responsibly connected with a licensee
under PACA,; final rule; effective date 1/
3/91; 56 Fed. Reg. 173.

2. USDA; Ag Marketing Service; amend-
ment totherulesof practice under PACA;
final rule; effective date 2/4/91. 56 Fed.
Reg. 175.

3.USDA,; Cooperative marketing asso-
ciations; eligibility for price support.” 56
Fed. Reg. 2147.

4. CCC; Administrative offsat; interim
rule. 56 Fed. Reg. 358.

5. CCC; Grains and similarly handled
commodities; farmer owned program;

interim rule, 56 Fed. Reg. 2665.

6. ASCS; Dairy indemnity payment
program; beekeeper indemnity program;
final rule; effective date 1/14/91. 56 Fed.
Reg. 1358.

7. FmHA; Federal statute of limitations;
final rule; effective date 1/10/91. 55 Fed.
Reg. 943.

8. FmHA; Implementation of emergency
disaster assistance provisions of the 1990
Farm Bill; interim rule. 56 Fed. Reg. 1653.

9. PSA; Surety bonds; final rule; effec-
tive date 2/21/91. “Reduce(s] the time for
filing claims on surety bonds... posted by
packers, market agencies, and dealers..
from 120 to 60 days and reduce[s] th

waiting period for filing suit on such bonds™

from 180 to 120 days.” 56 Fed. Reg. 2127,
-—Linda Grim McCormick
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3IPPI FEDERAL DISTRICT COURT REINSTATES FARM PROGRAM PAYMENTS... / CONTINUED FROM PAGE 1

une 1, 1990, DASCO overturned

...~ The Tunica County and Coahoma county

decisions approving the plaintiffs’ 1989

—. farm operating plans. Additionally,

- DASCOtook the unprecedented action of

endering initial determinations denying

~— plaintiffs’ request for program benefits for

the 1990 crop year, after ordering the two

county committees to refrain from mak-

ing any rulings on plaintiffs’ plans for that

- year. DASCO ruled the plaintiffs ineligible

; for any federal farm program benefits for

- the 1989, 1990, and 1991 crop years, on

the ground that plaintiffs had participated

in a scheme or device designed to evade
the payment limitation regulations.

- On December 11, 1990, after obtaining

- additional evidence of Congressional
* interference in documents produced

. pursuant to the Freedom of Information

Act, plaintiffs filed with USDA a Petition
. to Disqualify the national level of USDA
from further participation in any admin-
~ istrative proceedings. Approximately two
hours after the Petition was filed, USDA
<+ denied the Petition and notified plaintifis
that the hearing would be held as sched-
uled the next day and that any evidence
- the plaintiffs wished to submit for the
record be submitted at that time or not at
o all.
The next morning, December 12, 1990,
%, plaintiffs filed suit in federal district court
seeking a temporary retraining order to
- enjoin the national level of USDA from
holding the administrative appeal hear-
ng that day and requesting the court to
~—enter declaratory and injunctive reliefin
plaintiffs’ favor. Plaintiffs alleged that the
- June 1, 1990 DASCO determinations
r— holding the plaintiffs ineligible for any
federal farm program benefits for the 1989,
1990, and 1991 crop years were invalid
because they were impermissiblytainted
by Congressional interference and that
such interference made it impossible for
plaintiffs to secure a fair and impartial
hearing at the national level of USDA.
Plaintiffs also alleged that defendants’
conduct was arbitrary and capricious, an
—— abuse of discretion, and contrary to law,
' in violation of the Administrative Proce-
" dure Act.
I In response to the complaint, USDA
argued that the Commodity Credit Cor-
- poration was the real party in interest and
I' should be permitted to intervene, that
: USDA and ASCS should be dismissed as
parties, that the case should be transferred
- to the U.S. Claims Court, and that the
- district court lacked subject matter juris-
= *  diction because of the Tucker Act and
E .-~ because plaintiffs had not exhausted their
I~ administrative remedies.
- Congressional interference
. Following an evidentiary hearing on
- aintiffs’ preliminary injunetion motion,
. ~ which the parties agreed to treat as a trial
) on the merits, the court ruled that chair-
man Huckaby exerted impermissible

influence upon officials at the national level
of USDA in an effort to dictate the out-
come of the proceedings. Relying on
Pillshury Co. v. FTC, 354 F.2d 952 (5th
Cir. 1966), the court ruled that agency
action is invalid if based, even in part, on
pressures emanating from Congressional
sources. The court held that where agency
adjudicative proceedings are involved,
impermissible influence may be found
where the mere appearance of bias or
pressure can be shown.
Intervention of CCC as a party

The court also rejected defendants’
argument that the CCC should be substi-
tuted as the real party in interest, recog-
nizing that the defendants’real intent in
this respect was to then implicate the anti-
injunction provisions of 15 U.S.C. § T14h{c),
which bars injunctive relief against the
CCC. The court ruled that the action was
not against the CCC, but rather the
Secretary of Agriculture, USDA, and the
ASCS, asthe CCC wasnotinvolvedin the
legislative and administrative conduct
underlying the litigation. Relying on
Justice v. Lyng, 116 F. Supp. 1576 (D. Ariz.
1988), the court noted that to find other-
wise would be to grant immunity to USDA
and its administration in matters involv-
ing injunctive relief merely because it is
fundedthroughthe CCC. Thecourt found
such a result would be “nonsensical.”
Tucker Act

Relying on Bowen v. Massachusetts, 487
U.S. 879 (1988), the court also rejected
defendants’ argument that the Tucker Act
required the court to transfer the litiga-
tion to the Claims Court. In Bowen, the
Supreme Court expressly repudiated the
argument made by defendants that suits
seeking monetary relief from the federal
government were necessarily suits seek-
ing “money damages” cognizable exclu-
sively in the Claims Court. In DCP Farms,
plaintiffs sought a declaratory judgment
that the actions of the national level of
USDA were impermissibly tainted by
Congressional interference and were
arbitrary and capricious. In addition,
plaintiffs sought injunctive reliefbarring
the national level of USDA from further
participation regarding plaintiffs’ eligibil-
ity for the federal farm programs at issue
and reinstating the earlier decisions
regarding the 1989 crop year made by the
county committees. The court recognized
that while relief of this nature may serve
as the basis for future monetary relief, it
isnotasubstitute remedy but an attempt
to give plaintiffs the very thing to which
they were entitled in the first place. See
Esch v, Yeutter, 876 F.2d 976, 977-85 (D.C.
Cir. 1989); Justice v. Lyng, 716 F. Supp.
1567, 1568-69 (D. Ariz. 1589).
Exhaustion of administrative reme-
dies

Finally, the court rejected defendants’
arguments that the court was without
Jjurisdiction because the plaintiffs had not

exhausted their administrative remedies.
The court ruled that where it would be
futile to comply with the administrative
procedures or where the administrative
process is unlawful or unconstitutional in
form or process, the exhaustion require-
ment is met (citing, Patsy v. Florida Int'{
Univ., 634 F.2d 900 (5th Cir. 1981), rev’d
on other grounds, 457 1].5. 496 (1982)).
Relief
The court held that plaintiffs were
entitled to the declaratory andinjunctive
relief sought in their complaint. Specifi-
cally, the court ordered that final judg-
ment be entered (1) denying the motion
of the CCC to intervene; (2) overruling and
vacating the June 1, 1990 DASCO deter-
minations holding plaintiffsineligible for
any federal farm program benefits for the
1989, 1990, and 1991 crop years; (3)
permanently enjoining defendants from
allowing the national level of USDA,
including DASCO, to participate further
in any determinations or appeals concern-
ing plaintiffs’ eligibility for 1989, 1990,
and 1991 farm program benefits; (4} re-
instating the decisions of the Tunica
County and Coahoma County ASC com-
mittees approving plaintiffs’ 1989 farm
operating plans; (5) ordering defendant
forthwith to either approve plaintiffs’ 1990
farm operating plans as filed or remand-
ing those plans to the Tunica county and
Coahoma County ASC Committees, as
appropriate, for initial determinations,
with any administrative appeals there-
from limited solely to the Mississippi State
ASC Committee; and (6) awarding plain-
tiffs their cost of suit.
—Alan R. Malasky, Arent, Fox,
Kintner, Plotkin & Kahn,
Washington, DC
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Agricultural liability insurance and the pollution exclusion

John D. Copeland

Most farmers protect themselves from
liability claims with a Farmer’s Compre-
hensive Liability Policy (FCLP). The
standard FCLP is a Commercial General
Liability Policy (CGL} that has been
modified to take into consideration some
of the unique liability aspects associated
with farming. While there are many inter-
pretation and coverage problems associ-
ated with FCLPs, this article is concerned
only with the issue of pollution coverage
under the FCLP.}

The liability ¢laims which can arise out
of polluting events are extensive and
varied. Besides the traditional claims of
personal injury, property damage, and
business interruption, there are also such
unique claims as “inverse condemnation,”
natural resource deprivation, medical
surveillance, emotional distress, and
environmental cleanup.?

But just as farmers are increasingly
needing pollution insurance coverage,
insurers are limiting the availability of
pollution coverage under the standard
FCLP. To understand the present restrie-
tions on pollution coverage within FCLPs,
it is useful to trace the development of
pollution coverage.

Accident-based policies

Before 1966, comprehensive liability

policies were “accident-based” policies that

made the following promise on behalf of

insurers:
To pay, on behalf of the insured, all
funds which the insured shall become
obligated to pay as damages because
of bodily injury, sickness or disease...
sustained by any person, or because
of any injury to or destruction of prop-
erty... caused by an accident.?

The term accident implies an event that
is rather sudden in nature.* Certainly,
insurers intended that coverage was
available only as to those events that were
“sudden, violent, catastrophic and spe-
cific.”® However, the policies failed to define
the term “accident,” which naturally
created some eonfusion and concern in the
courts.®

Semecourtsheld thatthe “plain mean-
ing”of the term “aceident” indicated that
it excluded coverage for situations that
did not involve “the happeningof asingle
event referable to a definite time and
place.” Other courts, however, permit-

John Copeland is Director, National Cen-
ter for Agricultural Law Researchand In-
formation, Fayetteville, Arkansas.

ted coverage for situations in which the
events giving rise to liahility transpired
over a period of time, recognizing the
“damage cavsed by a glacier is every bit
as accidental as that caused by an ava-
lanche.” Instead of focusing on the amount
of time involved, the courts focused on
whether the results were intentional.?

Questions also arose as to when an
accident actually occurred. Did an acci-
dent take place at the time the event
occurred, or when the injury was mani-
fested? Most courts determined that
coverage was triggered when the injury
was suffered, as opposed to when the
conduct giving rise to the injury took place.®

Also in issue was from whose perspec-
tive the accident was to be viewed. Was
the existence of an accident determined
from the standpoint of the vietim or the
insured? Iftheevent was viewed from the
standpoint of the vietim, then you almost
always had an accident. If, however, it was
viewed from the standpoint of the insured,
then you may or may not have had an
accident. Thecourts generally viewed the
event from the standpoint of the insured."

Some courts held that there was no
coverage where the damage was foresee-
able, but simply that the result was a
natural and probably consequence of the
activity !

Occurrence-based policies
Confusion over defining the term
“accident,” as well as demands for in-
creased coverage, led to the 1966 revisions
by the insurance industry in which acci-
dent-based policies were changed to
“occurtence-based” policies. The duty to
pay clause was changed to read as follows:
The company will pay on behalf of the
insured all sums which the insured
shall become legally liable to pay as
damages because of bodily injury or
property damage... caused by an oc-
currence...'®
Occurrence was defined in such policies
as:
An accident, inceluding injurious ex-
posure to conditions, which results,
during the policy period, in bodily
injury or property damage neither
expected nor intended from the stand-
point of the insured.”
In 1973, the occurrence language was
changed to read as follows:
An accident, including continuous or
repeated exposure to conditions, which
resuits, during the palicy period, in
bodily injury or property damage
neither expected nor intended from

the standpoint of the insured.™

The use of occurrence language clari-
fied to some extent issues thatl arose under
the accident-based policies. Forexample,
while coverage still attached when bod-
ily injury resulted during the palicy pe-
riod, it became clear that the injury-pro-
ducing incident could occur over an ex-
tended period of time and did not have to
be a single catastrophic event. Alsc
because an occurrence was defined as
damage or injury “neither expected nor
intended from the standpoint of the in-
sured,” it was clear that unintended results
of intentional acts were frequently cov-
ered under the standard liability
policy.'*Finally, the issue of whether an
occurrence had taken place, which was
neither expected nor intended, was to be
viewed from the standpoint of the in-
Sured.”

Although a number of problem areas
were resclved under the new language,
interpretation problems still existed. All
too frequently, from the standpointofthe
insurers, these interpretations problems
were resnlved in favor of the insureds.

A number of courts adopted the posi-
tion that the occurrence definition wa
broader than the term accident and cov-
erage could be found as te intentional acts,
so long as the resulting damage was not
intended or expected. For example, in
Steyer v. Westvaco Corp.,'® Christmas tree
farmers sued a neighboring insured paper
mill for exposing the trees to pollution.
The pollution occurred over a four-year
period. The court found an “occurrence”
because the injury was not expected or
intended.®

The same result was reached in United
States Fid. & Guar. Co. v. Armstrong.®®
Raw sewage dumped onto neighboring
property was covered because, evenifthe
damage was foreseeable, it still was not
expected or intended from the standpoint
af the insured.?!

Creation of the pollution exclusion

The court decisions finding pollution
coverage under the “occurrence-based”
liability poliey naturally alarmed the
insurance industry. The industry became
even more concerned as tough environ-
mental laws were enacted in the early
1970s and a series of massive environ-
mental disasters took place, such as the
sinking of the oil tanker “Torry Canyon.”®
As aresult, the industry created the firs

pollution exclusion clause, which was—

added to liability policies in 1973. The
typical clause stated that this insurance

p—
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does not apply:

To bodily injury or property damage
arising out of the discharge, disper-
sal, release or escape of smoke, va-
pors, soot, fumes, acids, alkalis, toxic
chemicals, liquids or gases, waste
materials or other irritants, contami-
nants, poliutants into or upon land,
the atmospliere or any water course
or body of water; but this exclusion
does not apply if such discharge,
dispersal, release or escape is sud-
den and accidental.??

In drafting the 1973 pollution exclusion
clause, the insurance industry steadfastly
maintained that the “occurrence-based”
policies already excluded from coverage
most acts of pollution. Industry leaders
contended that the new exclusion was
meant only to clarify the existing exclu-
sion.®

However, the exclusion actually goes one
step beyond the “occurrence”definitionin
that damage arising out of the discharge,
dispersal, release or escape of pollutants
isnotinsvred, regardless of theinsured’s
expectations or intentions. The only ex-
ception is for those polluting events that
are sudden and accidental.®
Court decisions invalidating the exclusion

Although the insurance industry be-
lieved it had solved its pollution coverage
problems, a long series of court decisions
demonstrated otherwise. The validity of
the exclusion was first ruled on in Mol-
ten, Allen & Williams, Inc. v, 8t. Paul Fire
& Marine Ins. Co.2® The court declared
the clause to be ambiguous and refused
to deny coverage as to pollution caused
by the dispersal of sand and dirt during
construction of a subdivision.?”

From 1981 through 1987 insurers won
only 8 out of 35 cases interpreting the 1973
pollution exclusion.?* Not only did a
number of courts find the pollution clause
to be ambiguous, one court declared the
clause to be superfluous. The court held
that the clause was nothing more than
another way to define an “occurrence,”™
Waste management decision

By 1986 the insurance industry had
begun to prevail in some of the cases
interpreting the 1973 pollution exclusion.
The true turning point was the case of
Waste Management of Carolinas, Inc. v.
Peerless Ins, Co.?®, which involved a
hazardous waste landfill that had leaked
into and contaminated a groundwater
supply. Inconstruing the pollution exclu-
sion as to insurance coverage for the event,
the North Carolina Supreme Court found
that:

{1) The clause was not ambigu-
ous;

(2) The focus of the exclusion is
not upon release, but upon the fact
that it contaminates or pollutes;

(3) Gradual seepage is not, by
definition, "sudden"” or "accidental."3!

Since the Waste Management decision,
which a number of courts have adopted,
insurers have fared much better in the
courts. At the very least, there seems to
be afairly equal split. From 1987 through
October 1989, of the 51 reported pollution
cases, 28 were decided in favor of insur-
ers.™
Two agricultural cases

A couple of agricultural cases clearly
demonstrate the conflicting views on
interpreting the 1973 standard pollution
exclusion. In the case of Farm Family
Mutual Insurance Co. v. Bagley,™ the
insureds were hired to spray oat fields.
Using a boom sprayer, the defendants
released chemicalsapproximately 18" oft
the ground. Unfortunately, the sprayed
chemicals were carried to neighboring
land, causing damage to vineyards and
crops. The insured’s policy contained the
standard pollution exclusion.®

The key issue in the case was whether
or not the spraying of the neighboring land
was sudden and accidental. The court
determined that something is accidental
when it is “unexpected, wnusual and
unforeseen” from the standpoint of the in-
sured.® Because the insured had used due
care and diligence in spraying the oat fields
(no wind was present at the time the oat
fields were sprayed), the dispersal of the
chemicals on te the neighboring vineyards
and crops was unexpected, unusual, and
unforeseen from the standpoint of the
insured. Thus, the pollution was sudden
and accidental and was within the in-
sured’s FCLP coverage.®

In the case of Weber v. IMT Insurance
Co.%?, the court was faced with interpret-
ing two insurance policies as to an act of
pollution. The insured, the Webers, owned
a modern farming operation, which in-
cluded raising hogs from farrow to finish,
As part of this operation they used a
spreader to transport manure down a
gravel road. During hauling, the spreader
sometimes dropped manure on the gravel
read. The operation had been conducted
for a number of years when the Webers’
neighbors, the Newmans, filed an action
seeking damages for the contamination
of their sweet corn crop, and other prop-
erty, by fumes from the manure dropped
or spread on the road.

The Webers had two policies with IMT.
The Webers’ primary policy was an FCLP,
with a standard pollution exclusion. They
also had an umbrella policy to cover any
damage claims that exceeded the amount
of the primary coverage. IMT, however,
denied coverage. As to the FLCP policy,
IMT relied on language that stated that
coverage was limited to accidents “neither
expected nor intended from the standpoint
of the insured” and that there was no
coverage for the discharge of “waste
materials” unless the discharge was
“sudden and accidental.™?

In a declaratory action in favoer of the
insurance company, the court held the
pollution exclusion to be unambiguous. The
court stated that the exclusion applied to
waste materials and a reasonable inter-
pretation of that would include hog ma-
nure.*

The court also agreed with the insur-
ance company’s contention that the in-
sured’s spilling and depositingofmanure
on the road was not sudden and acciden-
tal. Instead, the pollution and attendant
circumstances resulted from the Webers’
regular and ongoing farming activities
occurring over a ten- to fifteen-year pe-
riod.*®

The umbrella policy issued by IMT did
not contain a pollution exclusion, but did
contain the 1973 occurrence definition.

The court found that occurrence obvi-
ously means an accident. Furthermore,
for there to be coverage under the policy,
the acourt held that the aceident must result
in damage that was neither expected nor
intended. In determining whether an
injury is expected or intended from the
standpoint of the insured, the courtruled
that the test of substantial probability be
used. Substantial probability means
something is more than reasonably fore-
seeable.!

Applying the substantial probability
standard to the facts of the Weber case,
the court concluded that the damages
caused to the neighboring property, from
the manure dropping onto the road run-
ning off the Newman’s property, were
highly likely to occur. As a result, there
was also no coverage under the umbrella
policy of insurance.*?

On October 17, 1890, the Jowa Supreme
Court vacated the court of appeals deci-
sion. The court affirmed in part, and
reversed in part, the district court deci-
sion and remanded the case.*

The Iowa Supreme Court affirmed the
lower court’s ruling, that there was no

coverage under the FCLP policy, because
Continued on page 6
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of the pollution exclusion. The court agreed
that the term “waste material” in the
pollution exclusion was not ambiguous,
even though the term was not defined in
the policy. Giving the term its ordinary
meaning, the court held that the term
would encompass hog manure spilled on
the road.** The court also agreed with the
lower court ruling that there was noth-
ing “sudden and accidental” about the
spill.*®

However, the Iowa Supreme Court
differed with the lower court as to the
umbrella policy. The covrt held that,
although the Webers were aware they were
spilling manure, there was no evidence
that they intentionally contaminated the
Newman’s sweet corn crop.*¢

As to whether the damage was expected,
the court held that the evidence did not
support the lower court’s ruling that the
Webers knew, or should have known, that
the spilled manvre would ruin the New-
mans' sweet corn. There was no evidence
that the Newmans had previously com-
plained tathe Webersthatthe sweet corn
crop was being ruined by the spilled
manure, nor was there any testimony that
the Webers knew damage was occurring.
As aresult, it could not be said that the
Webers expected property damage to oc-
cur.!’

Absolute exclusion and limited cov-
erage

Weber and Bagley are typical of the cases
and confusion that can arise in interpret-
ing FCLPs containing the standard 1973
pollution exclusion clause.

To avoid litigation under the standard
FCLP pollution exclusion concerning
coverage issues, a number of the Jiability
policies, especially those written since
1986, now contain an absolute pollution
exclusion. The following is typical:

This coverage does not apply to:

1. “Bodily injury” or “property dam-
age” arisingoutoftheactual, alleged
or threatened discharge, dispersal,
release or escape of pollutants;
a. At or from premises you own,
rent or occupy or borrow;
b. At or from any site or location
used by you or for others from the
handling, storage, disposal,
processing or treatment of waste.
c.Which are at any time trans-
ported, handled, stored, treated,
disposed of, or processed as waste
by or for you or any person or or-
ganization for whom you may be
legally responsible; or
d. At or from any site or location
on which you or any contractors
or subcontractors working di-
rectly or indirectly on your behalf
are performing operations:
1.If the pollutants are
broughtanor tothesite
or location in connection

with such operations; or
2. If the operations are
to test for, monitor, clean
up, remove, contain,
treat, detoxify or neu-
tralize the pollutants.
2. Any loss, cost or expense arising
out of any governmental direction or
request that you test for, monitor,
clean up, remove, contain, treat,
detoxify or neutralize pollutants.

Pollutants means any solid, liquid,
gaseous or thermal irritant or con-
taminant, including smoke, vapor,
soot, fumes, acids, alkalis, chemicals
and waste. Wasteincludesmaterials
to be recycled, reconditioned or re-
claimed.*?

The new exclusion is designed to elimi-
nate any ambiguity concerning pollution
coverage under the standard FCLP. In
particular, the exclusion is designed to
settle the issue of insurance coverage for
government-ordered clean-up operations,
which is a major area of controversy. Clean-
up costs are now clearly excluded under
section (2) of the absolute exclusion.

Under the Comprehensive Environment
Response Compensation and Liability Act
(CERCLA) and similar state statutes,
government entities frequently incur
expenses in cleaning up pollution sites and
then seek reimbursement for those costs
from the polluters. The courts have reached
conflicting results as to whether there is
insurance coverage for such reimburse-
ment costs. For example, the Fourth
Circuit in Mraz v. Canadian Universal
Ins. Co.**held that superfund cost recov-
ery actions do not constitute claims for
“damages” and thus cannot form a basis
for either indemnification or defense under
the standard liability policy. The Eighth
Circuit, however, reached a contrary
result. In Continental Insurance Co. v.
Northeastern Pharmaceutical and Chemi-
cal Co.%°, the court found that superfund
cost recovery actions constitute claims for
property damage.

Because of the absolute exclusion, some
farmers are now obtaining an endorsement
to their FCLPs for limited farm pollution
coverage. The limited coverage is obtained
by means of an exception to item (I} of
the pollution exclusion permitting cover-
age for “bodily injury or property damage
caused by or resulting from the discharge,
dispersal, release or escape of smoke or
farm chemicals, liquids or gases used or
intended for use in normal and usual
farming or agricultural operations.”™
However, the coverage is subject to the
following two conditions:

1.The pollutant must not have been
released from an aircraft;

2.The agricultural operation must not
be in violation of any ordinance or law.%?

The limited pollution coverage, however,
does not encompass one major pollution

liability exposure, which is the runoff of -

animals wastes. Animal waste runoff does
not fit the qualification of heing “used or
intended for use” in farming operations.®
Besides the limited pollution coverage,
farmers can obtain chemical drift liabil-
ity coverage. But such coverage is ex-
tremely limited, as the insurer only prom-
ises to pay sums for which the insured
becomes legally liable as aresult of physi-
cal injury to crops or animals occurring
due to the discharge, dispersal, release,
or escape into the air of chemicals, lig-
uids or gases the insurer uses in “normal
and usual agricultural operations.”®
Furthermore, thecoverageissubjectto
the following edditional conditions:
1.The pollutant must not have been
released from an aircraft;
2.The agricultura) operation must not
be in viclation of any ordinance or law;
3.The physicalinjury tocrops or ani-
mals must not be expeeted or intended
by the insured.
Also, there is no coverage as to any costs
or expenses arising out of any government
ordered clean-up operations.*

Summary

During the 1990s, farming practices will
come under increasing scrutiny from
environmentalists and others. This in-
creased scrutiny may result in a greater
numberof pollution cases, asfarmersare
increasingly blamed for pollution prob-
lems. Unfortunately, many farmers may
find their liability insurers unwilling to
provide either coverage or defenses to such
claims. Farmers who are presently cov-
ered under FCLP policies written on an
occurrence basis, or containing the 1973
pollution exclusion, will find themselves
embroiled in disputes with their insur-
ers over whether the pollution was sud-
den and accidental, or the damages ex-
pecter or intended from the standpoint of
the insured. Farmers holding FCLPs with
the new absolute exclusion will have
almost no hope of coverage for pollution
events. Even those farmers with limited
pollution coverage, or chemical drift
coverage, will find that, in many instances,
the conditions imposed upon their cover-
ages will effectively eliminate their insur-
ance coverage.

' For a detailed discussion of the standard FCLP see
Copeland, The Farmer’s Comprahansiva Liabifity Policy, Amee-
can Agricullural Law Association {AALA) 1990 Coaterance Out-
line.

1 Dors, Insurance Coverage, in Law of Toxie Torts, 28-3
{1988).

Tid at2s-182

¢ FC&S Buflatins Nov 1987, at Public Liabtiity Cop-1.

¥ Farnow, Inc. v. Astna Insurance Co., 33 Wisc., 2d 480, 483,
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§ See Whita v Smith, 440 5W 2d 487 511 (Mo Ct App
1965).

7 Ses Dove, supranote 2, at28-19,n 48
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State Roundup

SOUTH DAKOTA. Family Farm Act. A
Kansas corporation sought specifie per-
formance of two contracts to purchase
ranches in South Dakota. The South
Dakota Supreme Court, in Allegheny
Corp., Inc. v. Richardson, 463 N.W.2d 678
(Nov. 28, 1990), affirmed the trial court’s
grant of summary judgment in favor of
defendants on the basis of the state’s
Family Farm Act, whieh forbids foreign
corporations from “..owning, leasing,
holding or otherwise controlling agricul-
tural land to be used in the business of
agriculture.” S.D. Codified L. § 47-9A-1,
—John H. Davidson, The School of
Law, The University of South Dakota,
Vermillion, SD

Bibliography of law review articles

The following is a listing of recent law
review articles concerning agricultural
law.

Administrative Law

C. Kelly & J. Harbison, A Lawyer’s Guide
to the ASCS Administrative Appeals
Process and the Judicial Review of ASCS
Decisions (NCALRI, Univ. of Ark. May
1990).

C. Kelley & A. Malasky, A Lawyer’s
Guide to Payment Limitations (NCALRI,
Univ. of Ark. Nov. 1990).

Russo, Farm Clients Beware of ASCS
Mysteries, 8 The Compleat Lawyer 57-60
(Winter 1991).

Bankruptcy

Farmers, Chapter 12

Duft & Frasier, Computing the Correct
Discount Rate for Deferred Payments under
Chapter 12 of the Bankruptcy Code, 12 J,
Agric. Tax’n & L. 253-267 (1990).

Schwabe & Hall, Tenth Circuit Man-
date Regarding Cramdown Interest Rates,
61 Okla. B.J. 2836-2838 (1990).
Biotechnology

Comment, Biotechnology and Animal
Patents: When Someone Builds a Better
Mouse, 32 Ariz. L. Rev, 691-716 (1990).
Commodities Futures

Donchue, Dual Trading in the Commod-
ity Futures Markets: Should it be Banned?,
21 Loy. U. Chi. L. Rev. 45-90 (1989).

Stephanz, Commodity Litigation Update
—1989, 23 Rev. Sec & Commodities Reg.
139-148(1990).

Corporate Farming

Note, Banks and Banking — States:
Three Year Divestiture Period Required
For Creditor Corporation Under North
Dakota’s Corporate Farming Statute Not
Preempted by the National Bank Act. [State
v, Liberty National Rank & Trust, 427
N.W.2d 307 (N.D. 1988)], 65 N.D.L. Rev.
603-617 (1989).

Environmental Issues

Harney, The Control of Nitrate Pollu-
tion in the EEC: Proposed Directive 88/
708, 13 B.C. Int'l & Camp. L. Rev. 415-
428 (1990).

Farm Labor

Comment, State Labor Law Develop-
ments, 6 The Lab. Law. 497-601 (1990).
Farmers Home Administration

Miskowiec, The New FmHA Appeals
Process and National Appeals Staff, 24
Clearinghouse Rev. 671-672 (1990).
Fiduciary Duties of Lenders

Wine, Lender Liabiity under lowa Law,
39 Drake L. Rev. 645-687 (1990).
Forestry

Ackerman, Observations on the Trans-
formation of the Forest Service: The Ef-
fects of the National Environmental Pol-
icy Act on U.S. Forest Service Decision Mak-
ing, 20 Env’t L. 703-734 (1990).

Price, Temperate Mountain Forests:

Common-Pool Resources With Changing,
Multiple Outputs For Changing Commu-
nities, 30 Nat. Resources J. 685-707 (1930).
Hunger & Food Issues

Lipsky & Thibodeau, Domestic Food
FPoliey in the United States, 15 J. Health
Pol., Pol'y & L. 319-339 (1990).

Shapiro & Super, USDA Expands Eli-
gibility for Emergency Food Stamps, 24
Clearinghouse Rev. 683-684 (1990).
Land Sales/Finance, Morigages/Fore-
closures

Falk, Tax Planning For Workouts and
Foreclosures, 31 Tax Management
Memorandum 271-283 (1990).

Leases, Landlord-Tenant

Grossman & Tanner, The Farm Ten-
ant’s Right to the Away-Going Crop: A
Review of the Doctrineof Emblements, 12
J. Agric. Tax'n & L. 195-225 (1990).

Hamilton, Adjusting Farm Tenancy
Practices to Support Sustainable Agricul-
ture, 12 J. Agric. Tax'n & L. 226252 (1990).
Pesticides

Note, The EPA’s Breach of Contract
Under the Federal Insecticide, Fungicide
& Rodenticide Act {Cedar Chemical Cor-
poration v. United States, 18 Cl. Ct. 25,
19897, 4 B.Y.U.J. Pub. L. 475-485(1990}.
Public Lands

Comment, Utah’s School Trust Lands:
A Century of Unrealized Expectations, 4
B.Y.U. J. Pub. L. 453-473 (1990).

Laitos, The Nature and Consequence of
Valid Existing Rights Status in Public
Land Law, 5J. Min. L. & Pol'y 399-429
(1989).

Taxation

Comment, Agriculture: Important
Developments During the Year, 43 Tax L.
1047-1050 (1990).

Nixon, Richardson & Cochran, The
Impact of Changing Tax Laws on Differ-
ent-Sized Farming Operations, 12 J. Agric.
Tax'n & L. 268-277 (1990).

Trade Regulation

Johnstane, Innovation, Lower Costs, and
Hard Price Competiton: Rose Acre’s
American Success Story, 21 Antitrust L.
& Econ. Rev. 63-76 (1989).

Water Rights: Agriculturally related

Comment, Wetland Protection under
§404 of the Clean Water Act: An Enforce-
ment Paradox, 27 San Diego L. Rev, 139-
181 (1990).

Davidson, Public Interest Factors in
Water Rights Decrees, 12 J. Agric. Tax’n
& L. 278-285 (1990).

Murphy, The Potential For Legislative
Choice Concerning Groundwater and Aqui-
fers, 4 J. Land Use & Envt] L. 23-71 (1988).

Anyone desiring a copy of any articleor
further information should contact the
nearest law school library.

— Drew L. Kershen, University of
Oklahoma College of Law, Norman, OK
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