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ADJUSTING THE MINIMUM PRICE OF MILK: THE SECRETARY OF
 
AGRICULTURE'S SWEEPING POWERS AITER LANSING DAIRY, INC.
 

V. ESPY, 39 F.3D 1339 (6TH CIR. 1994).
 

I. INTRODUCTION 

Political change has a way of forcing alteration in original design 
while insisting it is only working out the true purposes for which the 
agency or program was intended; the consequence is that the pur
poses and objectives invariably move in the direction of greater 
ambiguity. 1 

The Department of Agriculture is an agency that is commonly viewed as a 
model of consistency among administrative agencies. 2 By giving farmers cabi
net-level recognition, the Department of Agriculture became a model of the true 
representative agency, formed for the purpose of serving the interests of farm
ers.3 Dairy farmers have relied on the Department of Agriculture to act in their 
interest. Unfortunately, a recent decision of the Sixth Circuit Court of Appeals 
has shaken this reliance. 

In lansing Dairy, Inc. v. EsPY, 4 the Federal Court of Appeals for the Sixth 
Circuit held that the Secretary of Agriculture ("Secretary") may adjust the mini
mum price of milk without considering the economic criteria specifically enu
merated in the Agricultural Marketing Agreement Act of 1937 ("AMAA").5 The 
court of appeals thus reversed the district court's holding in Farmers Union 
Milk Marketing Coop v. Madigan,6 which had determined that the Secretary 
must consider the economic factors enumerated in the AMAA before making 
any adjustments to the minimum price of milk.7 The court of appeals deter
mined that despite the Secretary's prior interpretation of the Act, which 
required consideration of the economic criteria enumerated in the statute, this 
novel interpretation was acceptable.8 As a result of this decision, dairy farmers 
and producers face the prospect of increased uncertainty in a business already 
engulfed in a large number of uncertainties. 

The holding in lansing Dairy raises interesting issues relevant to the 
interpretation of the AMAA and its delegation of authority to the Secretary of 
Agriculture. One is the interpretation of what constitutes the "minimum price" 
of milk. Before attempting to change the minimum price of milk, the Secretary 
is bound by statute to consider certain economic factors. However, if the Secre

1. GI.E\\ ROBI\SO\, AMERllA\ BUREAUCRACY: PUBI,IC CHOICE & PUBLIC lAw \3 (1991). 
2. Id at 14. 
3. Id. at 13 n. 14. For a more complete discussion on the history of the Department of Agriculture. see CE\TI."·IAL COMMIT

TEE, U.S. DEPT. OF AGRICULTURE, CE\TURY 0" SERVICE: TIlE t-IRST \00 YEARS OF TIlE U\ITED STATES DEPARTME,\, OF AGRICULTURE (1963). 
4. Lansing Dairy, Inc. v. Espy, 39 F.3d 1339 (6th Cir. 1994). 
5. Agricultural Marketing Agreement Act of 1937, as amended, 7 U.S.c. §§ 601-674 (\994). 
6. Nos. 1:89-CV-281, 5:91-CY-104, 1992 WL 71372 '\ (W.O. Mich_ Mar. 30, 1992). 
7. Id. at '9. 
8. Lansing Dairy, 39 F.3d at 1353-54 
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tary's action does not change the minimum price of milk, there are no such 
requirements. Another issue is the implication this decision will have on the 
dairy industry in light of the prior interpretations of the AMAA by the Secre
tary. Not only will this decision cause increased uncertainty among dairy farm
ers, it also removes an important boundary placed on the Secretary's decision
making authority. After the Lansing Dairy decision, the Secretary of Agricul
ture will enjoy a degree of discretion to regulate the marketing and pricing of 
milk, never before seen in the industry. This will make it extremely difficult, if 
not impossible, for dairy farmers and distributors, who are adversely affected 
by a marketing order, to successfully challenge the actions of the Secretary. 

This Note will examine the AMAA, its purposes, and the case law relied 
upon by the court of appeals in Lansing Dairy. This Note will argue that the 
court of appeals interpreted the AMAA erroneously, as applied to adjustments 
in the minimum prices of milk. Finally, this Note will examine and criticize the 
impact of this decision on the dairy industry and on the credibility of the 
Department of Agriculture. 

II. STATEMENT OF THE CASE 

A. Background to the Facts 

Prior to enactment of the AMAA, the dairy industry was in a state of seri
ous disarray.9 Two conditions unique to the production of milk led to the adop
tion of the AMAA to bring order to the dairy industry.lo First, raw milk has 
only two end uses: as fluid milk and as an ingredient in products such as 
cheese and yogurt. Because fluid milk brings the highest price, II dairy farmers 
C'producers") would prefer to sell their milk for only fluid uses. Second, dairy 
cows produce more milk in the spring than they do at any other time of the 
year. 12 This condition results in milk distributors ("handlers") paying producers 
low prices during the spring season when the milk supply is plentiful. 13 

The AMAA was enacted for the specific purpose of regulating the price of 
milk so that producers would receive a uniform price, whether the handler was 
going to sell it as fluid product or turn it into another product. 14 In response to 
fluctuations in supply and demand caused by the seasonality of milk produc
tion, section 602 of the AMAA indicates that it is Congress' policy to stabilize 
the marketing conditions of dairy products for the benefit of both consumers 
and dairy farmers. 15 Thus, a broad purpose of the AMAA is to level the playing 

~ Sec Defiance Milk Prods. Co v Iyng, RS7 F2d I%S, 106c"')7 (6th Cir. 19RR), United Siaies v. Rock Royal Coop., Inc., 
3071J.S 5:\3, S~2·)0 (1939). Zuher v. Allen, .\91, II.S 16K 172-79 (\969). 

!e De{iuJlc{!, R57 F.2d al 1066 
II. "c.F.R. § IO~O.50(a) (1994). 
12. 11<1li,"ce. 857 F.2d at 106b. 
13. Id 
14. Milk varies in price according to the use to which it is pUI. 7 C.F.R. § 1040.40 (1994). Milk which is 10 he used in flUid 

iorm is Class I milk and commands the highesl price 7 C.FR. §104050fa). Milk Ihal is to be used for soft produCis such as yogurt and 
cOltage cheese is Cia" II milk and Cllmmands a lower price. 0 C.F.R. § 10"0.sO(b) (I99·j). Milk used 10 produce products wilh a longer 
'helf lif" such., cheese and hUller IS Class III milk and commands Ihe lowesl price. 7 C.FR. § 10,0 50(c) (1994). 

IS. 7 II.S.C § (,02(,) (I99~). 
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field among dairy farmers in order to combat the destructive competition that 
can occur in the industry. 16 

Producers are paid an average ("blend") price of milk that is used for both 
fluid and other usesY While producers in a given market area are paid a uni
form price, handlers pay a uniform price for milk subject to adjustments based 
on how they use the milk. Because the price the handlers pay is an average 
price, some end up paying too much and some not enough, based on the value 
of the milk as determined by its intended use. IS This condition is rectified 
through the use of a settlement fund. 19 Handlers pay into the fund if they use 
milk to produce products that command the highest price. They receive money 
if the milk they purchase is used to produce products that command the lowest 
price. 2i1 

Although the price paid to producers does not vary according to the use 
to which the milk is put, other factors affect the price producers are paid for 
their milk.21 At issue in Lansing Dairy were changes in the minimum price of 
milk paid to producers brought about by "location adjustments" (or "differen
tials").22 Location adjustments have been defined as "adjustments to the base 
minimum price of milk, which are used as economic incentives to encourage 
the movement of producer milk from rural population centers, and to align 
prices among neighboring markets."23 Simply stated, milk that is produced far 
from market is not as valuable as milk produced close to where it is sold, 
because the handler must spend more money to get the milk to markets that 
are farther away. The "location adjustment" corrects this by adjusting price 
downward as the distance between market and producer increases. 24 

The AMAA authorizes the Secretary to enact "orders" which have the 
effect of regulating the price of milk paid to producers.25 However, t3e Secre
tary may implement milk marketing orders only after formal rulemaking pro
ceedings take place. 26 Orders can include changes in how the minimum price of 
milk is calculated and are usually promulgated as circumstances warrant,27 The 
purpose of issuing an order is to ensure that dairy farmers in a given area all 
share the benefits and burdens of that market area. 28 

H, Lehigh Valley Coop. Farmers, Inc. v. United Slates, 370 U.S. 76 (1962). The Court stated that the purpose of the AMAA 
was to put all dairy farme" on even terms. Jd. at 78·SI. 

Ii. 7CU. § 104061 (1994). 
18. lallsillR Dairy, 39 F3d at 1344. 
19. This fund IS referred 10 as the "pmducer settlement fund." 7C.F.R. § HHO.70 (1991). 
20 !landIe" who purchase Class I milk have paid too little and must pay into the fund. 7C.F.R. § tOL10.7l 099-1) Handlers

who purchase Class III milk have paid too much and receive payments from the fund. 7C.FR. § 1040.72 (994).
21. The unIform minimum price of milk is subject to adjustment for: 

(I) volume, market. and production differentials customarily applied by the handlers subject to such 
order.
(2) Ihe grade or quality of Ihe milk purchased, and
(3) Ihe locations al which delivery of such milk. or any use classification thereof, is ntade to such han·
dlers.

7U.S.c. I 608c(5)(A) 099<).
22 J.allsillg Dairy, 39 F.3d al 1.142 See also 7USC. I 608c(5)(A)(3) (1994). 
23. Lo".,i"g Dairy. 39 F3d alBH (citing Walmsley v. Block, 719 F.2d 1414, 1418·19 (Slh Cir. 1983)). 
2,1. Plirmers UII;"" Milk .lJklg, 1992 WL 71372, at 'Z.
25 7U.S.C. I 608e( 5) (1994). The regulations pertaining to these milk orders are found at 7C.F.R. II 1040]·.78 (199(1).
26. 7USC § 608c(3)·H)0994). 
27. Jd.
28 /d. 
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B. The Facts 

In 1988, a group of producers, the Producers Equalization Committee 
("PEC"),29 presented two amendments to the Secretary of Agriculture, Mike 
Espy, that would change the existing location adjustments contained in the 
marketing order for the lower peninsula of Michigan ("Order 40").30 The overall 
effect of these amendments was to increase the price which members of the 
PEC received for their milk..) I The Secretary adopted the amendments after 
completing the formal rulemaking procedure set forth in the AMAA.32However, 
the amendments had an adverse effect on a number of handlers and produc
ers.33 Specifically, the aggrieved handlers and producers have lost and continue 
to lose as much as $50,000 per month as a result of the amendments..H 

C. The Case 

1. The Handlers' Action 

Agroup of handlers who were adversely affected by the amended location 
adjustments filed suit in the United States District Court for the Western Dis
trict of Michigan, seeking review of the Secretary's decision to adopt the pro
posed amendments. 3S The handlers alleged that the Secretary should not have 
adopted the amendments proposed by PEC without first taking into consider
ation the economic factors enumerated in section 608c(18) of the AMAA.36 The 
court consolidated the handlers' action with the action of the producers. How
ever, the court dismissed the handlers' action for failure to exhaust available 
administrative remediesY Instead of appealing this decision, the handlers initi
ated a proceeding for administrative review. 3g The Administrative Law judge 
ruled that the Order 40 amendments were "not in accordance with the law."39 

The Secretary appealed the ruling to the judicial Officer.40 The judicial 
Officer reversed the decision of the Administrative Law judge, and rejected the 
handlers' challenges to the amendments,41 The judicial Officer held that the 

:N. The Produce~ EqualizalioJl Committee i) comprised of four woper:uives from the southern peninsula of Michigan 
Independent Cooperative Milk Producers Association, ~hchi~an Milk Producers A>sociation, National Farmers Organization, Inc and 
Southern Milk Sales, Inc These cooperalives market over 85% of the milk pooled under Order 40. Telephone Interview with Henjamin 
Yate, Allornev for the Plaintiffs Gan, 25, 1995), 

30, 'lilT/sing Dlliry, 39 F.3d at 1.)45, The amendments were to 7 C,F.R §§ 10,.0.1,,86 (1994) COrder 40") and a~ codified al 
7 C,F.R. § 1040,52(aHb) (J 994) See IIlso 53 Fed. Reg 15,85 I (proposed May 4, 19!!8) (discussing the substance of the prnposals) 

31,	 lansiT/g D~jry, 39 F.3d al 134S, 
'\2, Helbre an amelllimelll may become effective Ihe handlers of at least 50% of Ihe milk in the affected region and alleast 

two·thirds of the affected dairy producers in th[' region must approve the amendment, 7 USC, § 60gc(8) (1994), 
33,	 /.(msing Dlliry, 39 Od at 1345'46, 
34, Telephone Interview wilh Benjamin Yale, Attorney lilf Ihe Plaintiffs Gan 25, 1995), See IIlso Appellant" Hrief on Peti· 

tion for Rehearing al 3, Manitowoc Milk Producers Ass'n v, Espy (6th Cif. 1995) (Nos, 92,J231, 92'!232, 92·2233, 9J·21 j~, 92·J'H9) 
35,	 lallsing Dairy, 39 Ud at 104(" 
36,	 fd. See IIlso ill[rll note 87 and accompanyin~ text 
37, fd. at 1346 (ciling Block \" Community Nutrition Inst., 167 U,S, 3,0 (1984): United Stales v, Ruzicka, 3,9 U,S 207 

(1946) fstalin~ that a handler must ,'xhaust admil\lstrali\'e remedie, before seeking review of a markeling order)), 
38.	 Lllnsl1lg Dllir)', 39 F3d at !l,6, AdmllliSirative review of Ihe Secretary's action' under the AMAA IS made pu"ualll 10 7 

U,S,C	 § 608c(l5) (19911, 
39, LUllsing Dairy, 39 F3d al 1346 
10 /d, Appeal of an adw"e determination of an Admlllisiralive Law Judge is made pursuant 10 7 C,F.R § 90065,,71 

(991) 
,I. lllllsillg Dairy, 39 nd al IS 'G, See III re Lan"ng lJ"iry InC" ;0 Agnc.lJec 1'63, 1991 WL ,\13830 (lJec 12, 1(j91), 
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amendments were proper and that the Secretary did not need to consider the 
economic factors enumerated in section 608c(18) before making an amend
ment pursuant to his delegated authority under section 608c(5) of the AMAA.42 

In response to the Judicial Officer's decision, the handlers sought judicial 
review in district court.43 In addition to challenging the Secretary's authority to 
promulgate amendments that had an effect on minimum milk prices, the han· 
dlers challenged the procedural rulemaking that led to the adoption of the 
amendments.44 Shortly thereafter, the court consolidated the handlers' action 
with the producers' action on January 22, 1992.45 

2, The Producers' Action 

The producers sought review of the Secretary's adoption of the location 
adjustment amendments pursuant to the Administrative Procedure ACt,46 Ini· 
tially, the district court dismissed the action on the grounds that the producers 
lacked standing to challenge the location adjustmentsY However, the Sixth Cir
cuit Court of Appeals reversed the dismissal, holding that the district court had 
jurisdiction to hear the case.48Consequently, the court of appeals remanded the 
producers' action to the district court and consolidated it with the handlers' 
action.49 

3, The United States District Court 

The handlers and producers ("Plaintiffs") brought their consolidated case 
to the district court and made a motion for summary judgment,50 The Plaintiffs 
contended that the AMAA requires that the Secretary consider the economic 
factors in section 608c(18) of the AMAA, before amending any rule that affects 
the price of milkY In other words, the Plaintiffs argued that the Secretary 
must have first determined that the supply was inadequate to meet the demand 
in the milk market before amending Order 40.52 The Secretary admitted that 
supply was adequate to meet the demand in the lower peninsula of Michigan 
before adopting the amendments.53 Therefore, the Plaintiffs argued, the 
requirements of section 608c(18) had not been fulfilled and the amendments 
to Order 40 which affected the minimum price of milk were unlawful. 54 

The Secretary countered that the amendments were adopted and promul· 

42 Lansing Dairy, 39 F.3d at 1346. 
43. Id. Handlers have standing pursuant to 7U.S.C. § 608c(1 5)(A) (1994). 
44. lansing Dairy, 39 F.3d at 1346. 7U.S.C. § 608c(3H4) provide the rulemaking procedure. 
45. Lansing Dairy, 39 F.3d at 1346. 
46. /d.; Administrative Procedure ACI, 5U.S.C. §§ 701·706 (1994); 28 U.S.C. §§ 1331, 1337(988). 
47. lansing Dairy, 39 F3d at 1346.
48 Farmers Union Milk Mktg. Coop. v. Yeutter, 930 F.2d 466 (6th Cir. 1991). In its holding the court stated "thai the pur·

pose of lhe statutory scheme· raising the price that milk producers receive for their milk· would be undermined if producers could
nOI challenge regulations of thiS type in federal coun ... "Id. at 467. 

49. lansing Dairy, 39 F.3d at 1346.
50. Farmers Union Milk Mklg. Coop. v. Madigan, Nos. 1:89·CY·281, 5:91·CY·104, 1992 WL 71372,'1 (W.D Mich., Mar. 30,

1992) 
51. /d.. at '6.

52 Id.

53 Id. See also 54 Fed. Reg. 26,768, 26,778 (proposed June 26, 1989).
54 Farmers Union Milk Mktg, 199Z WL 71372 at '6. 
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gated under section 608c(5), which gives the Secretary broad power to make 
location adjustments. 55 Further, the Secretary argued that section 608c(5) does 
not require consideration of the economic criteria contained in section 
608c(18) because the amended location adjustment did not fix the "minimum 
price" of milk,56 Therefore, the Secretary asserted, the location adjustments 
were made in accordance with the law. 57 

The district court characterized the problem as one of interpretation of 
the term "minimum prices."58 Neither party disputed that section 608c(18) 
requires the Secretary to consider certain economic factors before making an 
amendment that "fix[es] minimum prices."59 The Plaintiffs contended that 
because the location adjustments affect the minimum price of milk, the Secre
tary is limited by the economic factors enumerated in section 608c(18) as to 
when he can change a location adjustment,60 Thus, the Plaintiffs acknowledged 
the Secretary's power to make location adjustments pursuant to section 
608c(5), with the qualification that they be made in conjunction with, and only 
if warranted by, the economic criteria found in section 608c(18).61 

The Secretary argued that "minimum price" is the unadjusted original, or 
base price of milk that is set for the region.62 The Secretary asserted that the 
location adjustments at issue did not fix the minimum price to be paid to pro
ducers.63 Rather, the amendments at issue "merely altered the adjustments that 
were made to the minimum price."64 Therefore, the Secretary argued, because 
the amendments were not adjustments to the minimum price of milk, he was 
not reqUired to consider the economic factors set forth in section 608c(18).65 

Despite the Secretary's argument, the district court agreed with the Plain
tiffs' interpretation of "minimum prices" and held that section 608c(18) 
reqUired the Secretary to consider the economic factors contained therein 
before amending location adjustments.66 The court stated that "[a]fter examin
ing the phrase in the context of the rest of the statute, applying traditional can
ons of statutory interpretation, and vieWing the legislative history and the 
Secretary's own use of the phrase [minimum prices] ....", the Plaintiffs were 
correct in their interpretation.67 The court ruled that the location adjustments 

55 Id. 
56. Id. 
57. Id. 
58. Farmers Union Milk MIlIg., 1992 WL 71372 at '6. 
59. Id. The court cited section 608C(18) which states:

The Secretary of Agriculture, prior to prescribing any term in any marketing agreement of order, or
amendmen I thereto, relaling to milk or its products, if such term is to fix minimum prices to be paid to
producers ... The prices which il is the poiicy of Congress to estabiish in section 602 of this title shall, 
.. be adjusted to reflect ... economic conditions which affect market supply and demand for milk or its
products .

7US.C. § 608c(l8) (1994) 
60. Farmers Union Milk MIllg., 1992 WL 71372 al'6. 
61. Farmers Union Mil1l MIlIg., 1992 WL 71372 at '6. 
62. Id. The Secretary's contention was that "minimum prices" were the prices of milk according to it' end use and the aver· 

age price to be paid to producers before location adjustments were made. Id. at '6. 
63. Farmers Union Mil1l MIlIg., 1992 V,1 71372 al '6. 
64. !d. 
65. Jd. 
66. Id. 
67. Farmers UTlion Milk Mlltg., 1992 vn 71:\72 at '6. 
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were unlawful because they were not promulgated in accordance with the 
requirements of the AMAA and must, therefore, be overturned. 68 

4. The Court ofAppeals 

The Secretary appealed the decision of the district court to the Sixth Cir
cuit Court of Appeals.69 The court of appeals noted that determining the inter
play between section 608c(18) and section 608c(5) was a case of first 
impression in the federal courts,7° The court of appeals first determined that, 
despite the district court's ruling, the language of the statute was ambiguous 
and susceptible to at least two interpretations,?1 The court went on to state that 
it would defer to the Secretary's interpretation unless that interpretation frus
trated the policy Congress had attempted to implement,72 The court examined 
the legislative history of the AMAA and sections 608c(5) and 608c(18) the 
AMAA.73It stated that Congress' intent was not clear with respect to the appli
cation of the section 608c(18) factors in location adjustments made pursuant to 
section 608c(5),74 

The court also chose to disregard the fact that the Secretary has, as a mat
ter of agency policy, traditionally required that any location adjustment made 
pursuant to section 608c(5) be supported, indeed justified, by the economic 
factors enumerated in section 608c(18).75 Despite the past practice of the Secre
tary, the court held, that the Secretary's unexplained, novel interpretation 
would be upheld unless it was both unreasonable and conflicted with "the 
unambiguously expressed intent of Congress."76 The court stated that because 
the AMAA was ambiguous and because the Secretary's interpretation was rea
sonable, his interpretation of the AMAA would be upheld.77 In conclusion, the 
court held that the Secretary's action was reasonable and adequately supported 
by the evidence, and was not arbitrary or capricious.78The court reversed the 
decision of the district court and let the new location adjustments stand. This 
decision gives the Secretary of Agriculture the ability to make changes in mar
keting orders that ineVitably have an effect on the minimum price of milk, 
without reqUiring a reasoned economic analysis to justify the changes,19 

68. Id. at ·9 Specifically, the court slated that the amendments were "nm based nn statutorily mandaled faClnrs," did "not
comply with the prerequisites established by the AMAA," and therefore "must be overturned" Id

69. Lansing Dairy, Inc. v. Espy, 39 F.3d 1339, 1342 (6th Cir. 1994) 
70 Id.. at 1347. 
71. Id. a11351. 
72. ld.. (quoting Federal EleClion Comm'n v. Democratic Senatorial Campaign Comm., q54 U.S. 27, 32 (1981». 
73. lansing Dairy, 39 F.3d at 1353
74. ld.. 
75. ld.. 
76. ld.. at 1354. The court cited aspeech given by United States Supreme Court Justice Scalia at Duke University Law School 

on the theory of judicial deference to administrative theories of law. Antonin Scalia,judicial Deference to Administrali,'elnterpreta
lions oflaw, 1989 DUKE LJ 511,517 (1989). The court also relied on U.S. Supreme Court cases, ciling Rust v. Sullivan, 500 U.S. 173
(1991) and Chevron. U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (l9R4) (hulding tbat an agency's reasonable
interpretation of ils enabling statute will be given a cenain degree of deference). 

77 lansing Dairy, 39 F.3d at 1354 
i8 ld..
79. Telephone Interview with Benjamin Yale, Allorney for the Plaintiffs Uan. l5, 1995); Telepbone Interview with John

Vetoe, Auorney for the Plaimiffs Uan. 28, 1995). 
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III. BACKGROUND
 

Although the Secretary of Agriculture and other federal courts have inter
preted the term "minimum prices" to include location adjustments,80 the Sixth 
Circuit did not defer to those interpretations in Lansing Dairy. No other court 
has ever specifically considered whether section 608c(5) location adjustments 
require consideration of section 608c(18) economic factors.81 This background 
section will examine the history of the AMAA, its development, the standards 
used to determine what Congress intended when it enacted the AMAA, and the 
historical interpretation of the term "minimum prices," including the interac
tion and interplay of sections 608c(5) and 608c(18) of the AMAA. 

A. The Agricultural Marketing Agreement of 1937 

In response to the turbulent nature of the dairy industry during the 
1920s and 1930s, Congress enacted the Agricultural Adjustment Act ("AAA") in 
1933.8l However, the Supreme Court's concern over the broad delegation of 
power to administrative agencies led Congress to make changes in the AAA to 
curb the Secretary's broad powers.83 Congress amended the AAA in 1935 by the 
addition of section 608c(5).84 Section 608c(5) gives the Secretary the authority 
to administer milk marketing regulations, called orders, in regions throughout 
the United States, which set the price that is to be paid for milk.85 

Not satisfied with the gUidance provided by section 608c(5), Congress 
adopted section 608c(18) two years later, in 1937. With the 1937 amendments, 
the AAA became what is currently known as the AMAA.86 Section 608c(18) pro
vides, in pertinent part: 

The Secretary of Agriculture, prior to prescribing any term in any 
marketing agreement or order, or amendment thereto, relating to 
milk or its products, if such term is to fIX minimum prices to be 
paid to producers . .. shall ascertain the parity prices of such com
modities. The prices which it is declared to be the policy of Congress 

80. See, e.g.. Jones v. Bergland, 456 F. Supp. 635 (E.D. Pa. 1978); Zuber v. Allen, 396 US. 168 (1969).
81. Lansing Dairy, 39 F.3d at 1347. 
8l. Agricultural Adjuslment Act of 1933. The Act gave the Secretary broad powers to regulate the marketing of commodities. 
83. See Schechter Poultry Corp. vUnited Slates. 295 U.S. 495 (1935); United States v. Butler, 297 U.S. I (1936).
84. Act of Aug. 24, 1935, Pub. L. No. 320 § 5, 49 Stat. 750,753·57. Section 608c(5) states, in pertinent part:

(5) In the case of milk and its products, orders issued pursuant to this section shall contain one or more
of the following.
(A) Classifying milk in accordance with the form for which it is used, and fixing, or proViding a
method for fixing, minimum prices for each use classification which all handlers shall pay, and the
time when payments shall be made, for milk ... Such prices shall be uniform as to all handters, 
subject to adjustments/or 

(I) volume, market, and production differentials customarily
applied by the handlers subject to such order,
(2) the grade or quality of lhe milk purchased, and 
(3) the locations at which delivery qfsuch milk . .. IS made to such handlers.

7U.S.C. § 608c(5)(l994) (emphasis added).
85. 7US.C. § 608c(5)
86. Section 608c(l8) was adopted in 1937 along with other amendments to become what is currently known as the Agricul·

tural Marketing Agreement Act of 1937. Act of June 3, 1937, Pub. L. No. 137, § 2(1), 50 Stal. 246, 247. 
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to establish in section 602 of this title shall ... be adjusted to reflect 
, , . economic conditions which affect market supply and demand for 
milk .. , ,87 

Thus, according to section 608c(18), the Secretary must undertake an economic 
analysis before setting the minimum price that is to be paid to producers. 

The legislative history reveals that Congress adopted section 608c(18) to 
provide additional gUidance to the Secretary in setting the price of milk,88 Both 
the Senate and House reports provide insight into the purpose of section 
608c(18). The House Report states, in part: 

Milk is the only commodity for which producer prices for interstate 
milk may be. fixed by orders of the Secretary, .. under the Agricul
tural Adjustment Act. , , . Marketing agreements and orders for milk 
ordinarily involve pooling and price plans which, to be effective, 
must continue with the up and down swings of economic factors 
which relate to price. , , , The proposed amendment further provides 
that as the Secretary finds necessary on account of changed circum
stances, he shall make adjustments in such prices, Such adjustments 
are to be made in accordance with the same standards as are pro
vided for the initial fixing of prices under this subsection,89 

In addition, the Senate Report states the following: 

Subsection (18) , , , provides a more workable standard for the guid· 
ance of the Secretary in fixing milk prices in an order issued for a 
particular marketing area. , , , [T]he Secretary shall fix prices as will 
reflect these [economic] conditions, insure a sufficient quantity of 
pure and wholesome milk, and be in the public interest. , .. The Sec
retary is to use the same standard in adjusting prices as is to be used 
in fixing of prices initially in the regulation of any marketing area.90 

The plain language of section 608c(18) requires that the Secretary under
take an economic analysis before fixing "minimum prices to be paid" to dairy 
farmers,91 Section 608c(5) authorizes the Secretary to fix a price based upon 
the use to which the milk will be put, subject to adjustments for the location to 
which the milk is delivered.92 In addition, section 604c(4) authorizes the Secre
tary to issue an order only "if he finds .. , that the issuance of such order and 

87. 7USC § 608e(18) (1994) (emphasis added).
88. S. REP No. 565, 75th Cong., 1st Sess. 3(1937).
89. H.R. REp No. 468, 75th Cong., 1st Sess. (1937).
90 SREp. No. 565, 75th Cong., 1st Sm. 3(1937). 
91 7U.S.C § 608e( 18)
92 7U.SC § 608e(5). 
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all of the terms and conditions thereof will tend to effectuate the declared pol
icy of [the Act] with respect to [the] commodity."93 

Nowhere in the statute or in the legislative history, however, is the term 
"minimum price" defined. Consequently, the issue arose: did the Secretary fix a 
"minimum price" to be paid to producers or did the Secretary only make an 
adjustment to an already existing "minimum price?"94 The answer to this ques
tion is a significant one. If the Secretary's decision did not fix the minimum 
price to be paid to producers, he may well have been within his discretionary 
powers under the AMAA. If, however, his action had the effect of fixing the 
minimum price of milk, he exceeded his discretionary powers under the AMAA 
because he failed to consider the statutorily mandated economic factors enu
merated in section 608c(18). 

1, Review of an Administrative Decision and Judicial Deference 

The court is authorized and gUided by the AMAA and the Administrative 
Procedure Act ("APA") when reviewing an action of the Secretary to determine 
whether it is lawfu1.95 When adversely affected plaintiffs assert that the Secre
tary's actions are not proper because of misinterpretation of a statute, the 
court must necessarily review the Secretary's interpretation of that statute.96 

The United States Supreme Court in Chevron, US.A., Inc. v, Natural 
Resources Defense Council, Inc. ,97 and Rust v. Sullivan,98 set out the factors 
which a court must consider when reviewing an administrative decision. First, 
if the statute and intent of Congress are clear, that is the end of the matter, 
because clear legislative intent cannot be changed by the agency or the 
courts.99 Second, if the language of the statute and intent of Congress are 
ambiguous then the courts must defer to the agency's reasonable interpreta
tion. loo In both Chevron and Rust, the Court deferred to the agencies' interpre
tations because the language and legislative intent of the statutes were not 
clear, and because the agencies' interpretations were reasonable. lol The review
ing court should first determine Congress' intent with respect to the statute in 
question.102 Here, the court should apply "traditional tools" of statutory inter
pretation in an attempt to discern Congress' intent. 103 If the intent of Congress 
is clear on the issue then the court need not go any further, since full effect 

93, 7u.s.c § 608c(,,) (1994). 
9/1. lal/sing I1ai~", 39 Hd at 1347-49
95. The AMAA authorizes judicial review of aruling made by the Secretary. 7U.SC §608c(15)(B) (19')j). The APA governs

administrative procedures for all governmental agencies. 5U.S.C. § 706(2) (1994). 
96. Id. See a/so Farmers Union Milk Mk.g. Coop. v. Madigan, Nos. 1:8')·CV·281, 5:91·CV·10", 1992 WL 71372 'I (w.O. Mich.

Mar. 30, 1992).
97. 467 U.S. 837 (1984). The Court faced .he task of reViewing an aClion of the Environmemal ProleClion Agency. Id
98. SOD U.S. 173 (1991). The Court reviewed an aClion of the Department ofHeahh and Human Services. Botb the Depart·

mem of Health and Human Services and the Environmental ProteClion Agency have been granted broad discretion in ,merpreting
their respeClive enabling statutes. See infra notes 216·222.

99. ChCl'ron, 467 US. at 842-43. 
}OO Id at 842·45.
101: Id. at 837; Hl/sI, 500 U.s. In 
102. Chet'Ton, 467 U.S. at 842-45.
103. NLRB v. United Food & Commercial Control Workers Union, Local 23, 484 U.S. 112, 123 (1987) (quOling INS v. Cardoza·

Fonseca. 480 U.S.'l21 (1987)). 
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must be given to the unambiguous intent of Congress. WI To ascertain the plain 
meaning of a statute, the statute must be read as a whole, as it is not proper to 
restrict interpretation to the section being construed. 105 However, if Congress' 
intent is not clear, or if the statute is ambiguous, the Supreme Court has indi
cated that it will defer to an administrative interpretation of the statute unless 
it is not based on a permissible interpretation of the statute. 106 When determin
ing if a regulation (in this case the location adjustment amendments) is based 
on a permissible interpretation of a statute, the court should determine 
whether the regulation is in harmony with the statute's language, origin, and 
purpose.107Among the factors that the court should consider are the length of 
time the regulation has been in effect, the degree of reliance placed upon it, 
and the consistency of the Secretary's interpretation over time. I08 

The reviewing court usually accords substantial deference to the adminis
trative interpretation of the statute. 109 However, an agency's interpretation 
which is inconsistent with earlier interpretations should receive less deference 
than a consistently held agency view. llo Further, the Supreme Court, in Chev
ron and Rust, stated that an agency may revise its interpretation of a statute so 
long as it is consistent with legislative authority. II I However, the agency must 
announce its revised position and prOVide a reasoned analysis justifying the 
revision. ll2 

2. Historieallnterpretation of the Term ~~Minimum Prices" 

Anumber of sources indicate that the Secretary has historically relied on 
an interpretation of the term "minimum prices" which is inconsistent with the 
new approach the Secretary adopted in Lansing Dairy. 113 Among these sources 
are federal cases,1H the words of the Secretary's Judicial Officer, ll5 a publica
tion put out by the Department of Agriculture ("USDA pamphlet"),II6 and the 
common meaning given to the term "minimum prices" by dairy farmers. I 17 In 
addition, the court of appeals found further evidence of the Secretary's histori
cal interpretation in the Secretary's Proposed Rules. Il8 

10.. Ch""ron. '167 V.S. at 842-43.
105. 2A SUTHERL'.'D STAT. CO\ST I 46f)5 (5th Ed. 1992). 
106. Chm>roll, 467 U.S. at 843: see also RI/st, 500 V.S. at 184 (stating that if acourt finds the language of astatute to he

amhiguous, the agency's interpretalion will he upheld unless it is not areasonable construclion of the statute and conflicts wilh Con·
gress' intent).

107. Nalional Muffler Dealm A.,s'n v. Uniled Slales, 440 U.S. 472, 477 (1979). 
108 14. 
109. Rusl. 500 V.S al 184 (staling thaI "suhstantial deference is accorded to Ihe interpretation of the authorizing statule by

Ihe agency aUlhorized to adminislering it.")
110. INS \. Cardoza·Fonseca, 480 U.S. 421,446 n. 30 (l987) (quoting Watt v. Alaska, 451 U.S. 259. 273 (1981)).
Ill. C"mlron, 467 V.S. al 8.3: see also RI/si. 500 U.S. a1184. 
112. Id 
113. J'ee liJnsing Dairy, 39 F.3d at 1354·55.
1l4. Schepps Dairy, Inc. v. Bergland. 628 F.2d II (D.C. Cir 1979); Jones v. Bergland, .56 F. Supp. ('35 (E.D. Pa. 19 78) 
115. laT/sing Dai~v, 39 F.3d at 1353. The Coort ciled acase in which Ihe Judicial Officer acknowledged Ihat he had aduty to

comply with senion 608c(I8) when making location adJoslments. In re Borden, Inc., Soulhland Corp. & Car""ion Co., 46 Agric. Dec.
1315, 1987 WL 119801 (U.S.DA.) (Sept. 30, 1987). 

116. lansing Da;r", 39 F.3d al 1353 (quoting QUESTtO\S A.'D ASSUIRS Os fEDERAL MILK MARKETI\G OROERS, (AMS·559)).
117 Telephone Interviews wilh Bill Oropnik and Bill Meyer, Minn. dairy farmers Oan. 25 & 26, 1995). 
118 lansing l}airy, 39 F.3d at 1353·54 (ciling 54 Fed. Reg. 26,768 (proposed June 26, 1989)). 
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Injones v. Bergland, 119 the District Court for the Eastern District of Penn
sylvania implicitly determined that location adjustments are necessarily part of 
"minimum prices."I20 In jones, the Plaintiffs (handlers and producers) chal
lenged certain marketing orders promulgated by the Secretary.12I Among the 
issues in dispute were location adjustments that had an adverse impact on how 
much the producers were paid for their milk. 122 The court indicated that 
because the proposed amendments may have reduced the minimum price that 
they received for milk, the producers had standing to challenge the action. 123 

Implicit in this decision is the idea that location adjustments are necessarily an 
element in the "minimum price" of milk and that any change in location adjust
ments will inevitably result in the price that a producer gets for milk. 

The Department of Agriculture has itself indicated that minimum prices 
necessarily -include location adjustments. In the USDA pamphlet, "minimum 
price" is defined as "the least amount that proprietary handlers can pay pro
ducers for milk."124 The Lansing Dairy court held that this definition must, out 
of necessity, assume "that location adjustments are part of the minimum price" 
paid for milk. m After all, the least amount that producers can be paid for their 
milk includes adjustments for, among other things, location. 126 

The amended milk marketing order at issue in Lansing Dairy contains a 
definition of "minimum prices" that is consistent with the Secretary's historical 
interpretation of the term. The amended Order 40 indicates that the minimum 
price that is to be paid to producers is the average blend price in addition to 
adjustments for location. 127 

Finally, it must be noted that Minnesota dairy farmers have historically 
interpreted the meaning of the term "minimum prices" consistently with the 
Secretary's historical interpretation. According to one Minnesota dairy farmer, 
the minimum price that dairy farmers are paid for their milk is the base "aver
age" or blend price plus any adjustments made to that price for location, butter
fat content or other factors. 128 Further, he indicated, any location adjustment 
would certainly change the price of milk. 129 Another dairy farmer stated that 
every time he gets paid for the milk he produces, the price that he receives 
from the handler includes location adjustments. 13o 

119. 4% F. Supp. 635 (ED. Pa. 1978). 
120. Id at 649
121. 1<1 at 637·38.
 
H2 Id.

IH Bl'1'gland, 456 F. Supp. at 640.
 
124. Lansmg Dairy, 39 F.3d al 1353; see also supra note 116 and accompanying text 
125. Lansing Dairy, 39 F.3d at 1353. The court went on to say that this is the case because ir not, "II would violate the mar·

keting scheme ror handlers in oUllying zones to pay less than the adjusted price." Id. 
126. 1<1 
U7. Order ·40 indicates:

(a) Except [when paying acooperative or producers) ... each handler .. shall pay each producer ror milk 
nol less Ihan Ihe applicable ,miform prices.. adjusled by Ihe localion and butterfat dirrerentials 

7CF.R. § 10,\0 73 (1994) (emphasis added)
128 Telephone Interview wllh Bill Meyer, Owner or Meyer Brothers Dairy, Inc. Gan. 26, 1995). 
129 Id.
130. Telephone Interviewwllh Bill Dropnik, dairy farmer rrom Alexandria, Minn. Gan. 25, 1995). 
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3. The Historical Interpretation of the AMAA as a Restriction on the 
Secretary's Power to Make Location Adjustments 

The United States Supreme Court, the Courts of Appeals, and the Secretary 
of Agriculture have all interpreted the AMAA as a restriction on the Secretary's 
delegated authority. 

The Secretary of Agriculture has indicated that changes in location adjust
ments may only be made when the economic factors enumerated in section 
608c(18) warrant the changes (i.e., supply is inadequate to meet demand).13i In 
Schepps Dairy, Inc. v. Bergland,132 a handler challenged a marketing order for 
a Texas milk marketing region. In upholding the Secretary's actions, the court 
held that the Secretary may only authorize location adjustments "to the extent 
that they are 'required to accomplish the broad purposes of the Act"'.133 One of 
the broad purposes of the AMAA that the court alluded to, contained in section 
608c(18), is to ensure an adequate supply of milk. 134 In his brief the Secretary 
stated that use of location adjustments "is governed by" section 608c(18) of the 
AMAA, requiring the Secretary to "set prices that insure an adequate supply of 
milk."13> 

The Secretary's Judicial Officer has implied that location adjustments must 
be promulgated pursuant to section 608c(18). In the case In re Borden,136 the 
Judicial Officer plainly stated that section 608c(18) mandates that the Secre
tary "set milk prices, including location adjustments," at a level that will ensure 
an adequate supply of milk. 137 He went on to say that section 608c(18) requires 
the Secretary to make certain that location adjustments are at a level that will 
ensure milk is available throughout the marketing area. 138 

The Secretary has also personally indicated that section 608c(18) is a 
restriction as to when location adjustments may be made pursuant to section 
608c(5).139 The Secretary apparently wrote three letters to handlers who had 
requested location adjustments. 140 In these letters the Secretary responded to 
the handlers' request for a location adjustment by stating that he could not 
make the amendments because the economic factors in section 608c(18) pre
vented him from doing SO.141 Additionally, in announcing the proposed changes 
to Order 40, the Secretary stated that in order to promulgate the proposed 
amendments, which included location adjustments, a hearing would be held to 
determine if the changes were necessary to reflect market and economic condi

I3l l.ansing Dairy, 39 F.3d at 1353.
132 628 F.2d 11 (D.C. Cir. 1979).
l:\3. II!. al 19 (citing Sunny Hill Farms Dairy Co. v. Hardin, 446 F.2d 1124. 1130 (8th Cir. 1971), cert. denied 405 V.S. 917 

(1972) The court slated that one of lhe purposes of Ihe AMAA was to ensure 'a sufficient quantily of pure and wholesome milk." II!.
(citing 7V.S.C. § 608c(l8»). 

13'1 Sclll'PPS Daj~y, 628 F.2d a119. 
135. II!. Although in lansing Dairy lhe court did not consider the decision in Schepps Dairy helpful to the Plaintiffs' case, it

referred IfJ the Secretary" brief from the case as "interesting." lansing Dairy, 39 F.3d at 1354.
136 In re Borden, 46 Agrk. Dec. 1315, 1987 WL /19801 (V.S.D.A.) (Sept 30.1987). 
137. III.. at 1459-60.
138. l.ansing Dai~y, 39 F.3d at 1353. 
139, III.. at 1353·54 (ciling 54 Fed. Reg. 26,768 (proposed June 26, 1989». 
140. Id. at 1353
111. !I/. The Secretary stated ,hat the economic conditions did nOI warrant Ihe proposed changed location adjustments. /d. 
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tions. 142 

The United States Supreme Court, as well as the Sixth and Third Circuits, 
have recognized that the AMAA is to be interpreted narrowly. In Zuber v. 
Allen, 143 the Supreme Court indicated that the Secretary does not have broad 
dispensing power under the AMAA.I44 Rather, the Court held that it was Con
gress' intent to restrict the Secretary's delegated authority under the AMAA.liS 
Further, the Court suggested that location adjustments were subject to the limi
tations provided in the AMAA.146 

The Court of Appeals for the Third Circuit, in Smyser v. Block,I"7 also 
implied that the Secretary of Agriculture must act within the bounds provided 
by the AMAA. In reversing the Secretary's amendments to a milk marketing 
order, the court held that the Secretary exceeded his statutory authority.14R The 
Smyser court based its conclusion on legislative history which indicates that 
the AMAA contains the entire procedure to be used by the Secretary in promul
gating milk marketing orders pursuant to the AMAA.149 

The Sixth Circuit, prior to its decision in Lansing Dairy, had also inter
preted the AMAA as a restriction on the Secretary's delegated authority. ISO In 
Defiance Milk Products,ISI thiS court indicated that Congress' intent behind 
the AMAA was to limit the Secretary's delegated authority when it enacted the 
1935 amendments. ls2 The court also indicated that the Secretary was incorrect 
in believing that his interpretation of the AMAA should receive broad defer
ence. 1SI Rather, the court's holding implied that the Secretary must not inter
pret the AMAA broadly.154 

The Secretary of Agriculture has traditionally and historically required 
that section 608c(18) economic factors be considered before promulgating a 
change in location adjustments. Additionally, the Supreme Court, as well as the 

142. The notice sialed, "The [P.E.c.] c1aim[s] Ihe proposed changes are needed \0 reflect current market conditions .The 
purpose of the hearing is 10 receive evidence with respect 10 Ihe economic and marketing conditions which relate to Ihe proposed
amendments. ." 53 Fed. Reg. 15,851. 15,R51 (proposed May 4, 1988).

1'i3. 396 u.s. 168 (1969). 
14cl. Id. at IR3
 
1"5. Id.
 
146. Jd. at IRI·82. The COUrl stated thallhe "legislative history mongly suggests Ihat 'markel differentials' . cOnlemplaled

particular understood economic adiuslments." The Coun weill on to define a"markel differenlial" as "a location differelllial, for dellv· 
ery to the primary market" Jd. 

1'17 760 F.2d 51'1 (3rd Cir 1985). 
148. Jd. al 522 
1'19. The Smy.,er Coun nted apassage from hoth the 1I0use and Senate reports that was also relied upon hy Ihe Supreme

Coun in Zuber. ThaI passage proVides'
To eliminate questions of improper delegation of legislative authority ra,sed hy Ihe decision in Sellecler 
1'1 (/1. I' U1filed SI(/II«, the provisions relating to orders enumerate the commodilies to which orders
ISsued hy the Secretary of AgricullUre may he applicahle, prescribe fully the adminislfative procedure to 
be followed hy the Secretary in issuing, enforcing, and "rminaling order.;, a1fd specify Ihe terms '''Ilteh 
ma)' be il1c1uded in orders dealing willi the enumerated commodifies. 

Smy.,er. 760 F.2d al 520 (citing S. Rep. No. 1011, 7'l1h Cong.. 1st Sess. R(1935); IIR. REp. No. 12"1, 7'l1h Cong., 1st Sess. R(1935))
(emphasis in origInal). 

ISO See Ilefiance Milk Products Co. v. Lyng, 857 F.2d 1065 (6th Cif 1988).
lSI. RS7 F.2d 106S (6th Cir. 1988).
152 Jd. at 1070 (ciliog Zuber, 396 u.s. at 185). 'l'he Supreme Coun in Zuber stated. -It IS clear Ihat Congress was nOI confer· 

ring unlfamme!ed dIScretion on the Secretary aod authorizing him to proceed in avacuum. This was the very evil condemned by the 
couns that the 1935 amendments sought to eradicate." Zuber. 396 u.s. at 18S. 

153. Dt/ianee, R57 F.2d at 1070.
ISf, Jd. The court stated that the Secretary must nOl "augment his powers beyond those contemplated h) the An" and indio 

cated that Ihe Secrelary -misperceives the Iimiled exlent of his adminislralive powers under the Act" Jd 
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Sixth and Third Circuits, have interpreted the AMAA as a restriction on the Sec
retary's delegated authority. The Secretary's present position, that economic 
factors do not need to be considered before promulgating a change in a loca
tion adjustment, is a break from the commonly accepted meaning of the AMAA. 

IV. ANALYSIS 

In Lansing Dairy, the Court of Appeals for the Sixth Circuit reversed the 
district court's holding that the Secretary must consider the economic factors in 
section 608c(18) before promulgating a location adjustment. 1SS The Secretary 
now has an unprecedented amount of discretion in making changes to milk 
marketing schemes which may adversely affect a great number of dairy farmers 
and milk distributors. In fact, this decision has the effect of enlarging the 
authority of the Secretary that was defined by the United States Supreme 
Court. 156 This holding undermines the very purpose of the AMAA by removing 
an important restriction on the Secretary's powers. Moreover, adversely 
affected dairy farmers and distributors will find it more difficult, if not impos
sible, to challenge an arbitrary act of the Secretary. This Note proposes a com
mon sense reading of the AMAA that is consistent with the AMAA's history and 
true to the notion that the Department of Agriculture is one of the few repre
sentative agencies in the United States. 

A. The Interplay and Interaction of Section 608c(18) and Section 
608c(5): A Common Sense Approach 

The Secretary must make an economic analysis pursuant to section 
608c(18), before acting to fix the minimum price that is to be paid to produc
ers for their milk. 1S7 An interesting question arises when the Secretary amends 
an existing milk marketing order by changing location adjustments pursuant to 
his authority under section 608c(5): has the Secretary changed the minimum 
price of milk? Although the effect of the order will likely produce a change in 
the minimum price producers are paid for their milk, the answer, after Lansing 
Dairy, is "no." The court of appeals in Lansing Dairy held that the term "mini
mum prices" was ambiguous, and therefore upheld the Secretary's interpreta
tion -- that he does not have to undertake an economic analysis when making 
location adjustments. ls8 

The court of appeals misinterpreted the meaning of the term "minimum 
prices" by disregarding the plain meaning of the term, and the legislative 
intent of the AMAA.IS9 As a result, the Secretary has unbridled authority to pro
mulgate changes that affect the minimum price paid to producers for their 
milk, without justification, reason, or explanation. A common sense approach 

J55. l,ollsing Doiry, 39 F.3d at 1354-55; see also supra notes 69-79 and accompanying text. 
156. Zuber v. Allen, .196 u.s. 168 (1969); see also supra nOles 143-145 and accompanying text. 
157. 7 U.S.C. § 608c(18) (1994); see also supra notes 86-9.1 and accompanying text.
 
15K See SIIpra notes 69-79 and accompanying text.
 
I59. ~'ee supra notes 86-9.1 and accompanying text.
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that interprets the plain meaning of the statute, in light of the Secretary's own 
interpretation, is necessary to bring the intended meaning of the statute back 
to life. 

1. The Plain Meaning of the AMAA and the Term "Minimum Prices" 

The term "minimum prices" is the price that producers receive for their 
milk. This was made clear from the plain language of the AMAA, the past and 
present interpretations of the Secretary, the implied language and reasoning of 
the courts of appeals, and by the common meaning given to the term by partic
ipants in the dairy industry.160 

The crux of the problem in Lansing Dairy lies in the court's interpreta
tion of the term "minimum prices." A reviewing court should first determine 
whether Congress has spoken on the precise issue at hand. 161 In its decision, 
the court of appeals did not closely scrutinize the language of section 608c(18) 
for its plain meaning. Instead, it read section 608c(5) and section 608c(18) 
together from the outset, making it difficult to interpret the plain meaning of 
section 608c( 18).162 

When the interpretation of a term is at issue, it makes sense to look to the 
plain meaning of the term first,163 Section 608c(18) clearly states that before 
the Secretary may act to "fix minimum prices to be paid to producers," he must 
first determine that the economic conditions warrant the changes. 164 Standing 
alone, the term "minimum prices" may be misleading. It is possible to think of 
the term "minimum prices" as either the uniform unadjusted price of milk, as 
the Secretary contended in Lansing, or as the minimum adjusted price of milk 
that producers are paid, as the Plaintiffs contended. 165 However, a common 
sense reading of the entire section makes the Secretary's interpretation unrea
sonable. 

Areviewing court must read the term "minimum prices," for purposes of 
the statute, in context with the rest of the sentence. The sentence states that 
handlers are to pay producers a minimum price for milk. 166 The price that pro
ducers are paid includes adjustments for, among other things, location. Ahan
dler cannot pay a producer the uniform, unadjusted price of milk. Rather, the 
only price a handler can possibly pay is an adjusted price. As the district court 
indicated in its decision, the minimum prices that are to be paid to producers 
necessarily include adjustments to the uniform price of milk made pursuant to 
section 608c(5).167 

Despite the Secretary's assertions that the term "minimum prices" does 

160. See supm notes 128·[30 and accompanying lex\. 
161. Chel'trJn, 467 U.S. at 842-43; see supra nOles 102·04 and accompanying text. 
162. lansing Dairy, 39 F.3d at 1351; see also supra notes 69·79 and accompanying texl. 
163. See supra notes 102·104 and accompanying lexl.
164. 7U.S.c. § 608c( 18); see also supra notes 86-93 and accompanying tex\. 
165. lansing Dairy, 39 F.3d at 1350·51; see also supra notes 48-65 and accompanying texl.
166. 7U.S.C. § 60&(18); see also supra notes 86·93 and accompanying tex\.
167. Farmer,; Union Milk Mklg. Coop. v. Madigan, Nos. 1:89·CY·281, 5:91·CY·l04, 1992 WL 71372 'J, '7 (W.D. Mich. Mar. 30, 

1992); see also supra notes 64-68 and accompanying texl. 
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not include location adjustments, he has, in the very regulation that he 
amended, defined the term to include location adjustments. 16B Order 40 defines 
the minimum price to be paid to producers as the uniform (base) price 
adjusted by location. 169 In light of this, the Secretary's interpretation of the 
term "minimum prices" asserted in the instant case is inconsistent with an 
interpretation presently contained in the very milk marketing order that was 
amended. 

Not only does a common sense reading of the term "minimum prices" 
make intuitive sense, it is consistent with the interpretation given by dairy 
farmers in Minnesota. 170 Dairy farmers have come to rely on the term "mini
mum prices" to mean the price that they are paid for their milk. As previously 
indicated, Minnesota dairy farmers have stated that any location adjustments 
that are made will have an effect on the minimum price handlers pay them for 
their milk l7l The price dairy farmers are paid necessarily includes location 
adjustments. 172 Thus, dairy farmers have come to rely on the term "minimum 
prices" to mean the adjusted price that they are paid for their milk. 

When examining the meaning of a particular section of a statute, the stat
ute should be read as a whole.173 The statute, read as a whole, further demon· 
strates that the Secretary's interpretation is unreasonable. The district court 
made a reasonable interpretation of the AMAA, under this theory, that the 
court of appeals disregarded. 174 According to the district court, the AMAA spe
cifically indicates that it is the policy of Congress to adjust all prices, not only 
uniform or base prices, to reflect economic conditions. 175 The court reached 
this conclusion by inferring that the terms of section 602, as stated in section 
608c(18), must necessarily include adjustments in price made pursuant to sec
tion 608c(5).176 An adjustment in the price of milk via a location adjustment is 
undoubtedly part of the pricing scheme of the Act. 177 This interpretation is rea
sonable. After all, nowhere in the AMAA is section 608c(5) held immune from 
its general policy of regulating pricing schemes.178 The express policy of the 
AMAA requires consideration of economic factors before promulgating a 
change in milk prices. 179 Because section 608c(5) location adjustments change 
the price of milk, economic criteria must be considered before implementing 

1&8. 7C.F.R. § 1040.73 (1994); see a/so supra note 127 and accompanying text. 
169. See supra note 127 and accompanying text.
170. See supra notes 128-130 and accompanying lext. 
171. See supra notes 128-130 and accompanying text. 
172. Lansing Dairy, 39 F.3d at 1353; see o/so supra notes 124·12& and accompanying text.
173. SlJTHERL'SU, supro note 105, at I 46.05; see also supra notes 105·112 and accompanying text. 
174. Formers Union Milk Mktg., 1992 WL 71372 at '7. 
175. Id.
 
17&. /d. Seaion 602 is ageneral section of the AMAA which declares the policy of the Act. Section 602(4) refers specifically


to milk markeling. It provides that it is the policy of Congress, through the Secretary to:
[E]stahlish and mainlJlin such orderly marketing conditions for any agricultural commodity enumerated
in seaion 608c(2) [7 U.S.c. 1608c(2)] of this title as will provide, in the interests of producers and con· 
sumers, an orderly flow of the supply thereof to market throughout its normal marketing season to avoid
unreasonahle fluctuations in supplies in prices.

7U.s.c. § &02(4) (1994). 
177. See supro notes 86,93 and accompanying text. 
178. See generaUy 7U.S.c. I 602 (1994); see also supra note 176 and accompanying lext. 
179. See supro notes 86·93 and accompanying text. 
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them. 
Every reasonable effort must be made to effectuate the intent of Congress 

from the entire statute. ISO The Secretary cannot ignore section 602 of the 
AMAA. As such, the entire pricing scheme is subject to the requirement of the 
AMAA, that an economic analysis must take place before adjusting the mini· 
mum price that handlers can pay producers for their milk. The only reasonable 
interpretation is one that requires the Secretary to consider the economic crite
ria in section 608c(18) before making a location adjustment pursuant to sec
tion 608c(5). Location adjustments necessarily affect the minimum price that 
producers are paid for their milk and are part of the pricing scheme under the 
AMAA. 

2. The Purpose of the Act and the Express Intent of Congress 

The court of appeals started deliberation of the issue before it with the 
"contested provisions" of sections 608c(5) and 608c(18).181 This is not the 
proper place to begin an analysis of congressional intent. Rather, it makes more 
sense to begin the overall statutory analysis with an examination of the broad 
policies and purposes of the AMAA itself. There is a presumption that Congress 
"has a definite purpose in every enactment and has adapted and formulated 
the subsidiary provisions in harmony with that purpose."IS2 

In the instant case, the broad purpose of the AMAA is clear. The Lansing 
Dairy court acknowledged that Congress enacted the AMAA, in response to 
Supreme Court decisions disapproving of the broad delegation of power, in 
order to "eliminate" excessive delegation of powers. IS3 In fact, the express pur
pose of section 608c(18) is to provide gUidance to the Secretary in setting milk 
prices. IS4 The purpose of the AMAA is to place limits on the Secretary's discre
tion by providing the office with tools to help gUide decision making, Thus, any 
subsidiary provisions, in thiS case both section 608c(5) and 608c(18), require 
interpretation in harmony with the underlying purpose of the Act to reduce the 
Secretary's discretionary powers. 

The United States Supreme Court, at least one other federal court, and the 
Sixth Circuit itself have all interpreted the AMAA as a restriction on the Secre
tary's delegated authority,IS5 In Zuber v. Allen,186 the Supreme Court specifi
cally held that the Secretary of Agriculture was prohibited from interpreting 
the Act broadly.187 The Zuber court recognized Congress' intent to "confine the 
boundaries of the Secretary's delegated authority," and stated that under such 
circumstances the Secretary "does not have 'broad dispensing power,"'188 To 

180. SUTIIUIA~D. supra nole lOS, at § 46.05 
181. lIJnsing Dtliry, 39 F.3d at 1351
IS2. SUTlIERIA\n, supra nole 105, at § 46.05. 
183. Lansing Duiry, 39 F.3d at 1343
184. s. REp. No. 565, 75th Cong., ISl Sess. 3(1937).
18S. See supra notes 14ll S4 and accompanying tex\.
186. 396 U.S. 168 (1969). 
187. Id. at 183. See a/so supra notes 143·146 and accompanying lex\. 
188. luber, 396 u.s. at 183; see also supra notes 143·146 and accompanying text. 
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this end, the Court specifically indicated that location adjustments, as well as 
other adjustments to the price of milk, were subject to the limitations provided 
in the ACt. lll9 One such limitation is section 608c(18). 

Similarly, in Smyser v. Block,19O the Third Circuit held that the Secretary 
went beyond his authority under the AMAA to promulgate certain provisions 
of a milk marketing order. 191 The court relied heavily on the Zuber court's 
interpretation of the legislative history of the Act to overturn the Secretary's 
action. 192 The Smyser court's decision implied that the Secretary may not step 
outside of the bounds proVided by the Act when setting a term in a milk mar
keting order. A location adjustment is a term in a milk marketing order. 193 

Therefore, the Secretary steps outside of his delegated authority upon setting a 
term without considering the factors specifically enumerated in the statute. 
This must be the case where the factors are placed in the statute for the 
express purpose of proViding guidance to the Secretary in setting the price that 
producers are to be paid for their milk. 194 

Prior to its decision in lansing Dairy, the Sixth Circuit had itself inter
preted the AMAA as a restriction on the Secretary's delegated authority. J9; In 
Defiance Milk Products Co. v. lyng,196 the court chastised the Secretary for 
attempting to "augment his powers beyond those contemplated by the Act" and 
stated that the Secretary "misperceives the limited extent of his administrative 
powers under the ACt."197 In Defiance, the court upheld an amendment to a 
marketing order because the Secretary's action was in response to unusual 
market conditions.198 It cautioned the Secretary, however, by indicating that 
judicial deference is not due his administrative discretion, because Congress 
sought to limit the Secretary's delegated authority when it passed the 1935 
amendments to the AMAA.199 Thus, the Sixth Circuit recognized the unique 
nature of the Department of Agriculture as one of the few agencies which has 
not been granted broad discretion to interpret its enabling statute.200 Rather, 
the court suggested, the Secretary's delegated authority under the AMAA is 
extremely limited.201 

The interpretation of the interaction and interplay of sections 608c(18) 
and 608c(5) expounded by the Secretary, and reaffirmed by the Sixth Circuit's 
decision in Lansing Dairy, is not in harmony with the broad purpose of the 
AMAA. The broad purpose of the AMAA is to provide gUidance to the Secretary 

189 ZtlbPf', 396 U.S. at 181-83 (discussing Secretary being limited to the intent of Congress); see a/so stlpra noles Hh6
and accompanying text.

190 760 Fold 5l-i (.lrd Cir. 198;) 
191 See supra notes 1<7-149 and accompanying text. 
192. Smyser, 760 F2d at ;lO; see a/so supra notes 147·149 and accompanying text.
193 7CH. § 1040.73
194. See stlpra notes 86-91 and accompanying text.
195 Defiance Milk Prods. Co. v. Lyng, 857 F_ld 1065 (6th Cir. 1988), 
196, Id. 
197. Jd. at 1070; see a/so supra notes 150-154 and accompanying text. 
198. D~{iJJnce, 857 F.ld at 1070; see a/so supra notes 150-1;4 and accompanying lext. 
199- Dq{iance, 8;7 F,ld at 1070, 
21)11. /d,
 

201 Jd
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of Agriculture.202 The Secretary's refusal to consider the economic criteria in 
section 608c(18) before making a location adjustment to the minimum price of 
milk amounts to a disregard of the "guidance" that Congress mandated when it 
enacted section 608c(18). 

Such disregard undermines the very purpose of the AMAA, by allowing 
the Secretary to change the minimum price that dairy farmers receive for their 
milk, even if the changes are not warranted by economic factors. In other 
words, the Lansing Dairy decision gives the Secretary broad discretion to 
change or replace existing marketing orders that amply fulfill the purpose of 
the Act. According to one Minnesota dairy farmer, such a result has the poten
tial to create unfair disparity among regions in pricing, may destabilize produc
tion, and is simply not fair. 203 

B. Improper Expansion ofJudicial Deference 

In Lansing Dairy, the court gave the Secretary's unusual and inconsistent 
interpretation of the AMAA204 an impermissible amount of deference inconsis
tent with the principles the Supreme Court has set forth regarding review of 
agency actions. First, the court flatly rejected the Secretary's assertions that his 
present interpretation is consistent with his historical interpretation of the 
AMAA.205 Yet, the court went on to hold that despite the Secretary's historical 
interpretation of the AMAA, the Secretary's present interpretation deserved 
deference because "an initial agency interpretation is not instantly carved in 
stone" and "the agency ... must consider varying interpretations and the wis
dom of its policy on a continuing basis."206 

The Lansing Dairy court failed to consider all of the factors necessary in 
reviewing an administrative action pursuant to the Supreme Court's decisions 
in Chevron and Rust. 207 Had it done so, the court would have properly deter
mined that the Secretary failed to satisfy the standard of administrative review 
set forth by the United State Supreme Court. This is the case because not only 
did the Secretary make an extreme break from past interpretations of the 
AMAA in Lansing Dairy, he did so without even attempting to explain his 
revised interpretation.208 

Initially, it must be noted that the plain meaning of the term "minimum 
prices" does not allow the Secretary to change the clear intent of the AMAA.209 
As previously shown, a location adjustment is a term which "fix[es] minimum 

202. See SUP'" nutes 86·93 and accompanying lext.
203. Telephone Interview wilh Bill Dropnik. Dairy Farmer from Alexandria. Minn. Oan. 25. 1995).
2()!1. For Ihe Secretary's historical interprelalion of the AMAA and the term "minimum prices", see SlIp," nOle, 113-130 and 

accompanying texl. 
205. Lansing Dairy, 39 F,3d at 1353·54. The coun Slated that it did not find "credihle the Secretary', assertions Ihal the 

interpretation of Ihe Act he advances in this litigalion is the same thai he has adhered to for the last fifty years." Jd. at 1354. 
206. Jd (quoling Chevron, U.S.A. v. Natural Resources Defense CounCil, Inc., 467 U.S. 837, 863-64 (1984)).
207. Chevron, U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837; Rust v. Sullivan, 500 U.S. 173 (1991); see also 

SUP'" nOles 97·112 and accompanying text 
208. See supra nOle 79 and accompanying texl. 
209. See SUP'" nOle 99 and accompanying text. 
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prices to be paid to producers."210 Therefore, the Secretary may not make a 
change in location adjustments without first taking into consideration the eco
nomic factors enumerated in section 608c(18) of the AMAA.211 Acommon sense 
approach to the plain meaning of the term should end the matter because the 
Secretary is not permitted to change the intent of the AMAA. 

Assuming, arguendo, that the statute is ambiguous with respect to the 
term "minimum prices," the Secretary's present interpretation is not reason
able pursuant to the Chevron doctrine. In Chevron and Rust, the Supreme 
Court held that an administrator could change his or her position, but that he 
or she must do so by announcing the change and giving a reasoned explana
tion for the change.212 In Rust, the Court held that the Secretary of Health and 
Human Services sufficiently justified his changed interpretation with a "rea
soned analysis."213 Specifically, the Court found that the Secretary's new inter
pretation was reasonable because the prior interpretation failed to properly 
implement the Public Health Service Act and the new interpretation was neces
sary to provide greater "guidance" in the Act's implementation.214 

In the instant case, the Secretary did not provide a "reasoned analysis" to 
sufficiently justify his revised interpretation of the AMAA. In fact, the Secre
tary did not provide any justification for his revised interpretation. 215 The Sec
retary's failure to justify his reasons for changing his interpretation violates 
the Chevron doctrine. In addition, the Secretary not only failed to justify his 
new pOSition, he denied the fact he was interpreting the Act inconsistently with 
past interpretations.2I6 Consequently, the Lansing Dairy decision permits the 
Secretary to reverse a long-standing statutory interpretation without explana
tion and after being less than forthright with the reviewing court. 

In any event, the Secretary could provide no reasonable justification for 
his revised interpretation of the term "minimum prices." First, there is no indi
cation that the Secretary's historical interpretation of the interplay between 
sections 608c(18) and 608c(5) fails to properly implement the AMAA. Because 
the purpose of the AMAA is to ensure a sufficient quantity of wholesome milk 
to markets, and to proVide stability in pricing for dairy farmers,1I7 consider
ation of the economic factors in section 608c(18) amply fulfills the purpose of 
the AMAA. Location adjustments, which affect the minimum price that dairy 
farmers are paid for their milk, necessarily have an effect on the supply of 
milk. IneVitably, the price that producers are paid for their milk will have an 
effect on the supply of milk to certain areas. Dairy farmers will be less likely to 
sell their milk to handlers in areas where their milk is not as valuable due to 
location adjustments. Thus, before making amendments to location adjust

210. 7V.S.C. § 608c(l8); see also supra notes 160-180 and accompanying text. 
211. See supra notes 87-92 and accompanying lext. 
212. ChellrOn, 467 U.S. at 843; Rust. 500 u.S. at 187; see supra notes 111-112 and accompanying text. 
213 Rl/st, 500 U.S. at 187 (citing Motor Vehicle Mfg". Ass'n of V.S., Inc. v. State Farm Mutual Automobile Ins. Co., 463 u.S.

29,42 (1983)). 
214. Jd.
215 lansing Dairy, 39 FJd aI1354-55. 
216. Jd. at 1353. 
217. See generully 7V.S.c. § 608c (1994); see also supra notes 15-16 and accompanying text. 
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ments, the Secretary must determine that the amendments are necessary to 
ensure an adequate supply of milk. 

Second, the revised interpretation of the AMAA will not provide the Secre
tary with greater gUidance implementing the Act. Furthermore, the revised 
interpretation will not give dairy farmers or handlers any gUidance as to when 
or how milk prices will be affected. In fact, the Secretary's new unjustified 
interpretation will create greater ambiguity in the application of the statute. 
No longer will dairy farmers be able to rely on the fact that the price they are 
paid for their milk will only be adjusted when economic conditions warrant the 
changes. Rather, the Secretary will now be able to adjust the price that dairy 
farmers are paid for their milk without any economic guidance whatsoever. 

Although judicial deference to administrative action is commonly recog
nized as the norm in the United States,218 it was inappropriate in the instant 
case. The Chevron and Rust decisions of the Supreme Court are distinguish
able from the instant case. In both Chevron and Rust the administrative agen
cies, whose decisions were being reviewed, had been granted much broader 
interpretive discretion than the Secretary of Agriculture. 219 In Rust, the ques
tion surrounded the Secretary of Health and Human Services' interpretation of 
Title X of the Public Health Service Act. 220 In upholding the Secretary's inter
pretation of the statute, the Court found that Congress provided the Secretary 
of Health and Human Services "broad" directives for implementing the Act.221 

Further, the Court found that the legislative history was "highly generalized" 
and contained "conflicting statements" making the Secretary's interpretation 
all the more reasonable.m Additionally, due to the highly political nature of 
the actions of the Department of Health and Human Services (with respect to 
abortion, birth control, etc.) it was reasonable that the administrator should 
receive wide latitude in implementing the ever-changing policies of the Depart· 
ment. 

In Chevron, the Supreme Court was faced with reviewing the administra· 
tive action of an agency that had been granted broad discretion in interpreting 
its enabling statute.223 The Supreme Court determined whether the Environ· 
mental Protection Agency's ("EPA") revised interpretation of the term "station· 
ary source" was reasonable. 224 In upholding the EPA's revised interpretation, 
the Court held that the interpretation was consistent with the notion that the 
EPA had "broad discretion in implementing" the policy of the Act,225 

The Department of Agriculture, unlike both the EPA and the Department 
of Health and Human Services, has never been granted such broad discretion. 
In fact, as previously mentioned, the Supreme Court has indicated that the Sec

218 Schuck & Elliot, To Ih" ChelITon Station: An Empirical Stlldy ofFederal Administratife [aU', 1990 DUKE LJ 984 (find· 
ing that affirmance of agency decisions rose from 71% to 81% in Ihe year immediately following Ihe Chl'1ITnn decbion).Id. al1031. 

219. ~'ee sllpra notes 97·98 and accompanying lext. 
220. Rllst, 500 U.S at 176. 
221. Jd at 181. 
222. Id. at 185.
 
223 Chem",. 467 U.S. at 837.
 
224 Id.
 
2;5. Jd.al838 
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retary of Agriculture is limited in his or her discretion in interpreting the 
AMAA.ll6 Since the discretion of the Secretary of Agriculture is limited by the 
AMAA, its legislative history, and the United States Supreme Court, the Secre
tary's interpretation in the instant case is not the type of administrative action 
that comes within the full purview of Chevron. Thus, although the Chevron/ 
Rust analysis is helpful to gain a general understanding of the review of 
administrative actions, it is controlling only in cases where the particular 
agency has been granted the same broad delegation of powers as the agencies 
at issue in Chevron and Rust. 

The Department of Agriculture is not the same type of administrative 
agency contemplated in either Chevron or Rust. Its unique place among agen
cies requires a more careful review of the actions of its administrator. In the 
instant case, the Secretary of Agriculture has been granted only limited inter
pretive powers by the AMAA. m Therefore, the Secretary is bound by the "guid
ance" provided in section 608c(18) when making location adjustments 
pursuant to section 608c(5).228 Aruling to the contrary will have the effect of 
permitting the Secretary to operate in a vacuum without the intended limita
tions of section 608c(18), and without providing a reasoned explanation for 
any changed interpretation of the AMAA. 

C. The Impact of the Decision 

The court's decision in Lansing Dairy will have numerous effects on the 
Plaintiffs who brought the suit, as well as dairy farmers throughout the coun
try.m As previously mentioned, the adversely affected Plaintiffs in Lansing 
Dairy are losing up to $50,000 per month. 230 In an industry where profit mar
gins are extremely small,231 the effect of the Secretary's decision may eliminate 
profit almost entirely in some cases. Additionally, the Lansing Dairy decision 
permits the Secretary to set the actual minimum price of milk that is paid to 
producers without considering any standards at all. Consequently, the decision 
will likely have an enormous impact on the dairy industry in general, as loca
tion adjustment becomes a preferred tool for setting the price of milk. The Sec
retary's delegated authority has been greatly expanded beyond the standards 
set by the AMAA. Allowing the Secretary to reduce minimum prices paid to 
producers, through location adjustments, is in direct contradiction to the pur

226. Zuber. 396 U.S. at 18S. The Coun staled that "[ill is clear that Congress wa., nOi conferring untrammeled discretion on 
the Secretary and authorizing him to proceed in a vacuum." Id See also supra notes 143-146 and accompanying texl. 

227 See supra nOle, 14H46 and 87-91 and arcompanying teXI. 
U8. ~'ee stlpra notes 91-92 and accompanying texl. 
22'). The impact of this decision is substantial. Currently, the Secretary is considering merging se\'en eXisting milk marketing 

order.; in the South East into one order. 58 Fed. Reg. 47,653 (10 be codified al 7 C.F.R. pts. 1007, 1093-94, 1096, 1108) (proposed Sepl. 
10, )9<)3). Because this decision marks a major change in the Secretary's delegated authority, and the AMAA cover.; over two-thirds of 
the milk marketed in the United States. the decision has the potential to impact a large proponion of the milk marketed in the United 
States 

230. See suprll note 34 and accompanying text.
231. Adairy farmer's typical profit margin is between one and t\\1) per cent. Telephone 1nterl'iew with Benjamin Yale. Attor

ney for Plaintiffs Uan. 25. 1<)95). See IIlso Appellant'S Brief on Petition for Rehearing at 9, Manitou'oc Mill1 Producers (Nos. <)2-2231. 
922232. <)22233, 92-2448, <)2-2+1<»). 
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pose of the AMAA.23l 
The political forces at work in the Lansing Dairy decision mark an 

unprecedented turning point in the history of the AMAA. Because of the eco
nomic factors enumerated in section 608c(18) and the standards found else
where in the Act, the dairy industry has been generally immune from political 
pressures. By requiring that economic conditions warrant changes in the pric
ing of milk, there has always been a relatively objective method of ensuring 
that milk producers, large and small, are on relatively equal footing. The AMAA 
was enacted, in part, to counter the destructive, competitive effects created by 
the seasonal nature of milk production.233 The regulations have had the effect 
of stabilizing the milk markets making it possible for dairy farmers to coexist 
in such an unstable industry.234 Without the restriction of section 608c(18), the 
Secretary has the unbridled freedom to set the minimum price of milk, at the 
whim of politically influential groups (such as the P.E.C.),m without consider
ation of its economic value to the market, simply by expressing the change as a 
"location adjustment." 

The decision also marks a substantial departure from the requirements of 
judicial review of administrative decisions as enumerated in Chevron and 
Rust. 236 As previously mentioned, the Secretary is no longer required to explain 
a revised interpretation of a long-standing agency policy, and does not need to 
give notice of the revised interpretation.23i Consequently, handlers and produc
ers who may be adversely affected by a revised interpretation of the Secretary 
will find it extremely difficult, if not impossible, to successfully challenge an act 
of the Secretary.238 After all, how can an aggrieved dairy farmer challenge a 
novel action of the Secretary which is not reqUired to be based upon any rea
sonable objective criteria, nor even explained? 

V. CONCLUSION 

The Lansing Dairy decision emasculates the clear language of the AMAA, 
and the intent of Congress. It alters the principles of judicial review of agency 
actions as recognized by the Supreme Court. No longer is the AMAA to be inter
preted narrowly and no longer does the Secretary need to explain a revised 
interpretation of the AMAA. The decision allows the Secretary to change the 
long standing policy and interpretation of the Act. The decision grants the Sec
retary the freedom to reallocate money, in the form of location adjustments, 
not because economic conditions warrant the changes, but because dominant, 

232, Lehigh Valley Coop, Farmers, Inc. v, United States, 370 U.S, 76, 79-81 (1962) (Stating thaI lhe purpose o{ the AMAA is to 
ensure a sufficient price (or producers); see also supra note 16 and accnmpanying texl. 

233 See sllpra notes 14-16 and accompanying text 
234_ See sllpra notes 25-28 and accompanying texl. 
235, See supra note 29 and accompanying texl. 
236. See suprll notes 97,112 and accompanying texl.

237, See supra notes 212,217 and accompanying text

238. Telephone Interview with Benjamin Yale, Attorney {or lhe Plaintiffs (Jan, 25, 1995); Telephone Interview with Lynn 

Hayes, Attorney. Farmers Legal Action o{ Minn_ (Feb, 5, 1995), ~'ee IIlso Appellant's Brief on Pelition {or Rehearing at 13,14, Manito
woc Milk Producers (Nos, 92,2231, 92-2232. 92,2233, 92,2448. 92-2449), 
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politically influential groups want to profit at the expense of their competitors. 
Unfortunately, the words of Robinson, quoted at the beginning of this 

Note, ring hauntingly true at its close. 239 The Secretary has insisted that his 
revised interpretation is simply working out the true purposes for which the 
Department of Agriculture was intended. Yet, the consequence of the Lansing 
Dairy decision will be to move the Department in the direction of greater 
ambiguity. Freed from the limitations of section 608c(18), the Secretary may 
now proceed in the very vacuum the Supreme Court condemned twenty-five 
years ago in Zuber v. AlIen.240 The decision is an impermissible expansion of 
the Secretary's delegated authority, as well as an improper application of the 
principle of judicial review of an agency's action. 

john]. Kastner, jr. 241 

239. See supra note 1 and accompanying text. 
240. Zuber v. Allen, 396 u.s. 168, 183 (1969). See also supra note 152 and acrompanying text. 
241. Tbe autbor wishes to acknowledge his parents, John and Susan Kastner, without whose love this would not have been 

possible. 
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