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Reforming the WTO Legal Order for Agricultural Trad e: Issues for European

Rural Policy in the Doha Round

Michael Cardwell* and Christopher Rodgers**

[. INTRODUCTION

Farm policy in the Community has undergone radotelinge over the past six years. This
change began with the Agenda 2000 reforms to than@mn Agricultural Policy, agreed in
Berlin on 24-25 March 1999, which saw a significahtft in financial support away from
agricultural products and towards producers. Thefems were greatly extended by the
Mid-term Review, agreed in Luxembourg on 26 Jun@320vhich went far beyond any
original remit’. Farm subsidy payments were substantially ‘decaligfom production and
switched decisively towards providing income suppdn particular, the majority of direct
payments to farmers were reconfigured under thereltabof the ‘single farm payment’
(‘SFP"), implemented in principle as from 1 Janu&@05. The extent of the shift is
emphasised by express legislative characterisatibrthe SFP as ‘income suppoft’.
Consequently, of the objectives of the Common Adtizal Policy enumerated in Article 33
EC, that now accorded primacy is the ensuring daiastandard of living for the agricultural
community’. It may also be suggested that ‘MidsidReview’ is something of a misnomer,
in that the measures that it introduced proved merge-ranging than the measures

introduced by Agenda 2000 itself. The reform pssceemains ongoing. While the Mid-term
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! |t was envisaged that the main effect of the idn Review would be upon the milk quota system
(on the basis that a decision would be taken toneiidquotas by 2006). Yet, in the event, the milk
guota system was one of the few areas of the Con#gadnoultural Policy that remained relatively
undisturbed (milk quotas surviving until at leastMarch 2015): Council Regulation 1788/2003, OJ
2003 L 270/123, Art.1.

2 Council Regulation 1782/2003, OJ 2003 L 270/D@2 Horizontal Regulation’), Art.1.



Review saw the recasting of direct payments to éasnander the First Pillar of the Common
Agricultural Policy (market management), proposalse already been agreed for the further
reform of the legislation governing the SecondaPiffural development).

Such radical change has been inextricably linkétth wegotiations in the World
Trade Organization (‘WTQO’). The relevant WTO didoips which emerged from the
Uruguay Round, and which are encapsulated in trgzl 19uguay Round Agreement on
Agriculture (‘(URAA’), have played a pivotal role shaping the approach subsequently taken
by the Community. The relevant disciplines maydveuped under three heads: market
access, domestic support and export subsidies. theopurposes of the present article, the
provisions on domestic support are of key impomrancrhese were predicated upon the
adoption of the ‘Aggregate Measurement of SupgoiMS’) as a basis both for calculating
the level of subsidy received by farmers in coringc Members and for measuring the
reduction commitments to be undertaken. AMS wdneeé by Article 1(a) to mean ‘the
annual level of support, expressed in monetarygeprovided for an agricultural product in
favour of the producers of the basic agricultureddoict or non—product-specific support
provided in favour of agricultural producers in gead’. This was amplified by detailed rules
in Annex 3, which provided for the calculation oM& on a product-specific basis, using
1986-1988 as the base period. The URAA committenbkrs, in the case of developed
countries, to a reduction of 20 per cent in theregate base AMS over six years. So-called
‘green box’ subsidies were exempt from the caloutatof AMS and the reduction
commitments* and there was de minimisexclusion for product-specific domestic support
which did not exceed 5 per cent of the value oflpotion of that product in a given year or,

for non-product-specific support, which did not eed 5 per cent of the value of total

? European CommissioRroposal for a Council Regulation on Support for&wevelopment by the
European Agricultural Fund for Rural DevelopmenA@ERD), COM(2004)490. On 20 June 2005
political agreement was reached on the proposeadatan: IP/05/766Tomorrow's Rural
Development Policy: Broader, Simpler, RespondinggegB¢o Citizens' Concern8russels, 21 June
2005.

* These are defined in Annex 2 to the URAA.



agricultural production in a given yearExemption from reduction commitments was also
conferred on direct payments made under certaidyston-limiting programmes, the so-
called ‘blue box® It may be noted that the availability of ‘greesxbexemption has proved
a particularly important factor, both in terms dfnaestic policy development within the
Community and elsewhere, and in terms of its sigguifce as a focal point for dispute in the
Doha Round. Those subsidies which did not falhimitthe ‘green box’ or ‘blue box’, and
which were notde minimis remained within the so-called ‘amber box’, subjec AMS
reduction commitments. The URAA also required Memsb in the case of developed
countries, to reduce export subsidies by 21 perlmgrolume and 36 per cent by value from
a 1986-1990 base.

At the commencement of the Agenda 2000 reforms, afnthe objectives of the
European Commission was to ‘help prepare the Ufdothe next WTO Round'. Initially,
however, internal pressures were considered in gbbkms sufficient to justify change. For
example, it was stated ifhe Future for European Agriculturéssued in March 1998, that
‘[tlhe challenges facing the CAP are first and foost internain nature’® Nonetheless, by
the time of the Mid-term Review it is arguable tM&TO considerations had come to reshape
the very structure of the Common Agricultural Pglreform and the direct payments regime
that it produced. Above all, the provisions whiotplement the SFP would seem calculated
to track the criteria for ‘green box’ support. donsequence, when the Mid-Term Review was
finally agreed, Commissioner Fischler felt able assert that ‘[t]his will put us on the
offensive in the WTO negotiations in Canctn’.Likewise, shortly after taking office,
Commissioner Fischer Boel reiterated that ‘[t|héadtural reform of 2003 made a decisive

contribution to improving the position of the EU matters concerning agricultural trade’;

> URAA, Art.6.4.

® Ibid., Art.6.5.

" European CommissioAgenda 2000: For a Stronger and Wider Union, Birleff the European
Union, Supplement 5/9C0OM(97)2000, Part I, I11.3.

8 European Commission, (1998), 1 (http://europm#an/comm/dg06/ag2000/agprop/mot_en.htm,
visited on 3 June 1998).

° Speech/03/326The New, Reformed Agricultural PolicyLuxembourg, 26 June 2003.



and, more graphically, she could conclude that dhags are long since past when European
agriculture was the ugly duckling that some pestilethink it is’.*

This article will focus on three aspects of thevadeping relationship between
European rural policy reform and the legal order iftternational trade in agricultural
produce. These are: first, the imperatives thatehdriven change to the Common
Agricultural Policy and their linkage with the WTi@gotiations; secondly, the key elements
of the Agenda 2000 reforms and, most importantlg, Mid-term Review; and thirdly, the
compatibility of the Common Agricultural Policy asow constituted with WTO

commitments, including consideration of the decisiof the Panel and Appellate Body in

United States - Subsidies on Upland Catton

II. PRESSURES FOR REFORM AND THE WTO

At the commencement of Agenda 2000, internal presswere in themselves felt sufficient
to justify change. Three factors, in particular,revdighlighted. These were the need to
improve competitiveness, the need to make the Camfwguicultural Policy more acceptable
to the citizen in the street and to the consumed, the need to decentralise without giving
rise to distortion of competition or renationalieat of the Common Agricultural Policy.
The Mid-term Review identified similar internal dlemges, emphasising the need to secure
‘a fair standard of living and income stability ftive agricultural community’. Such support
would be justified ‘through the provision of semicthat the public expects farmers to
provide’® In this may be detected a new ‘bargain’ betwemmmérs and society. The

necessity for support was not questioned, but #tera of the support would be recast so as

to meet the demands of the taxpayers who provitledin the words of Commissioner

10 Speech/05/25Agriculture and Rural Development in the EU25 - king Forward Berlin, 20
January 2005.

1 (2004) WT/DS267/R; and (2005) WT/DS267/AB/R.

12 gee, e.g., European Commissibhe Future for European Agricultu(@998)
(http://europa.eu.int/en/comm/dg06/ag2000/agprop/amhtm, visited on 3 June 1998).

13 European CommissioMid-term Review of the Common Agricultural PojiGOM(2002)394, 2.



Fischler, ‘[o]ur proposal DOES NOT mean abandorniheyCAP as some claim or fear. We
are firmly committed to support also agriculturghe future’. Rather, ‘[w]hat it DOES mean
is that we want to support our farmers differenttife ‘political reality’ was that continued
acceptance by the European taxpayer of the need@mmmon Agricultural Policy depended
on subsidies producing value for money for the &gpep™*

That said, from the commencement of the reforntese two external factors were
clearly acknowledged: the prospect of Eastwardrgataent; and the (then) forthcoming
WTO negotiations® In the case of the WTO negotiations there weesjdes, specific time
constraints, because agriculture enjoyed its owantsalone’ schedule, not dependent upon
the launch of a full ‘Round’. By virtue of Articl20 of the URAA, WTO Members committed
themselves to initiate ‘negotiations for continuthg process’ one year before the end of the
1995-2000 implementation period for the reformseadr in the URAA. Indeed, the
imperative of ensuring the correct timing of ComnAaricultural Policy reform emerges as a
recurrent theme in Community discourse. This maypart at least, be attributed to the
general perception that the Community had beeprdpared for the Uruguay Round, when
the United States arguably stole a march withnitsal proposal of the ‘zero-option’ (i.e.
removing all trade distorting agricultural subsgliever a ten year period). Indeed, many
commentators have considered the stance of the Qaityrin the Uruguay Round to be
primarily reactive in natur€. By contrast, the Agenda 2000 reforms were undedsfrom
the outset to stake out the position that wouldléended in what would become the Doha
Round. In 1999 Commissioner Fischler stated thatrieed from the very beginning to adopt

a clear and realistic position with which to eriteg negotiations. This we hope to achieve

14 Speech/02/424he Future of Farming and the European Agricultupalicy - Facing the
Challenges, Seizing the Opportuniti®aris, 25 September 2002.

15 See, e.g., European Commissidhe Future for European Agricultu(@998)
(http://europa.eu.int/en/comm/dg06/ag2000/agprop/emhtm, visited on 3 June 1998); and,
generally, e.g., M Cardwell, ‘The European ModeRgficulture and World Trade: Reconfiguring
Domestic Support’, in J Bell, A Dashwood, J Sperared A Ward (eds)cambridge Yearbook of
European Legal Studies, Volume 5, 2002-2@@&ord: Hart Publishing, 2004), 77-103; and A Gree
Agricultural Policy in EuropgManchester: Manchester University Press, 20083;115.

16 See, e.g., KA Ingersent, AJ Rayner and RC Hifiee ‘EC Perspective’, in KA Ingersent, AJ Rayner
and RC Hine (edsAgriculture in the Uruguay Roun@.ondon: Macmillan Press, 1994), 55-87; and
WD Coleman and S Tangermann, ‘The 1992 CAP ReftrenUJruguay Round and the Commission;
Conceptualizing Linked Policy Games’, (1999)Rxrnal of Common Market Studig85.



through Agenda 2000, so that we do not have to treggowith our back against the wall
again as we did in the Uruguay Rouh@d’.Accordingly, when agreement on the reform
package was reached two months later at the B&dimmit of 24-25 March 1999, the
European Council expressly affirmed that ‘the deois adopted...will constitute essential
elements in defining the Commission’s negotiatingndate for the future multilateral trade
negotiations at the WTG® Similar sentiments were voiced again four yeatsr| after
agreement was reached on the Mid-term Review. BEmiphwas laid on the fact that the
Community had radically reformed its subsidy regiaued other WTO Members were urged
to follow suit. In the words of Commissioner Filkhprior to the Cancun Ministerial
Conference, ‘[tlhese actions clearly demonstrgtath of reform that is fully compatible with
what all WTO parties committed to, the US and Etluded: to move away from the trade
distortions. We have certainly moved; it's time édhers to do likewise®

While the pressure to meet WTO requirements waplakear to have been consistent,
its translation into specific legislative measureishin the Community legal order would
appear to have been more incremental. This waegsly recognised at the time of the Mid-
term Review, where the Common Agricultural Policgsadescribed as ‘an evolving polié'.
In consequence, as shall be seen, a significafiffigreht impact on world trade has been
claimed by the Community for, on the one handréfierms agreed at the Berlin Summit and,
on the other, their subsequent Mid-term Review.

Before considering these reform packages in grefpth, two preliminary points
should be noted. First, although the specificdiagive measures would appear to have been
evolutionary, the Community institutions have thlgbaut maintained that the overarching,
and stable, objective has been to give ‘concrate’fto a European Model of Agricultufé.

The multifunctional model of European agriculturebeaces both food and non-food outputs,

7 Speech//99/14 he WTO and Agriculture in East and Wésrlin, 23 January 1999.

18 European CommissioBulletin of the European Union, 3-199& I-Special Berlin European
Council, 23.

19 Speech/03/37LAP Reform: What Relevance for Cancuwashington, DC, 28 July 2003.

2 European CommissioMid-term Review of the Common Agricultural Po)iG0OM(2002)394, 5.
2 |bid.; and see, generally, e.g., M CardwElie European Model of Agricultu®xford: Oxford
University Press, 2004), passim.



the latter including the protection of the enviramt) food safety, animal welfare and cultural
heritage (these non-food outputs being often cleraed as ‘public goods’, 'externalities’ or
even ‘spillovers’). The legitimacy of the multifational model has for some time been
guestioned. Not least, it has been suggestednthaty of the public goods delivered by
agricultural production could be achieved morecafitly if divorced from such productidh.
This debate has been continued in the Doha Rouhérevnon-food outputs have been
associated with ‘non-trade concerns’ and the famfuthe debate has been on the extent to
which it is legitimate to provide for their supporin the words of the OECD, '[u]nderlying
the debate on multifunctionality are some of thmeaonsiderations as the discussion of
“non-trade” concerns that has evolved in the cdntéxmultilateral trade negotiatiorfs'.
These issues will be addressed more fully below.

The ongoing implementation of a multifunctionalr&oean Model of Agriculture
was also re-affirmed at the time of the Mid-ternvieev. Even as the Common Agricultural
Policy was described as ‘an evolving policy’, itswstated that the objectives ‘essentially
remain today the same as those established imBertl enhanced in the European Summit of
Goteborg?*  Further, it would seem that the Community seesldvrade advantages in
holding firm to the banner of the European ModeRgficulture. It provides a single rallying
point for defence of a disparate range of initiesivand, in terms of the language of
negotiation, on occasion has permitted some rteetdfior example, Commissioner Fischler
could speak in 1999 of putting ‘the European marfehgriculture to the WTO acid tesP,

and in 2000 of a determination not ‘to sacrifice tBuropean Model of Agriculture on the

altar of [trade] liberalisatior®

% gee, e.g., ABARBYIUltifunctionality: a Pretext for Protection@999) ABARE Current Issues
No.3. See also, for more equivocal treatments, Blddohmaneet al, The Use and Abuse of
Multifunctionality (Washington, DC:Economic Research Service/lUSDAQ):.98nd Organisation for
Economic Co-operation and Development (‘OECM)ltifunctionality: Towards an Analytical
Framework(Paris: OECD, 2001), passim.

%3 OECD,Multifunctionality: Towards an Analytical FramewofRaris: OECD, 2001), 10.

24 European CommissioMid-term Review of the Common Agricultural Poi§OM(2002)394, 2.
% Speech/99/117he European Model of Agriculture - Facing the WAGd TestVerona, 24
September 1999.

% |P/00/295WTO Farm Negotiations: “EU Constructive but FirnZranz Fischler SaySBrussels,
24 March 2000.



Secondly, whether drawing up its legislation t@liement the measures agreed at the
Berlin Summit or the Mid-term Review, the Communibas enjoyed a considerable
advantage in comparison with the Uruguay Rounde URAA already being in force, the
Community has been able to draft the necessargléigin against the background of a pre-
existing legal framework for international agricull trade, tailoring provisions to meet
specific criteria in the WTO legal order that canfexemption from domestic support
reduction commitments. Nevertheless, the extenthich the reform process has delivered a

fully defensible position in the Doha Round is opeguestion.

Ill. THE KEY ELEMENTS OF COMMON AGRICULTURAL POLICYREFORM

A. Introduction

The Agenda 2000 reforms and their Mid-term Review snajor advances in the transfer of
support from product to producer. This processuaoty commenced with the 1992
MacSharry reform’ Thus, when launching Agenda 2000, the Commissirpressly

proposed ‘deepening and extending the 1992 refbraugh further shifts from price support
to direct payments® The basic rationale was that earlier enunciatettién1991 Reflections

Paper,The Development and Future of the CAkhere support is proportionate to the
guantity produced, there is a permanent incentivegteater production and further

intensification?®

2’ On the 1992 MacSharry reforms, generally, seg, K.Neville and F Mordaun8 Guide to the
Reformed Common Agricultural Poli¢ondon: Estates Gazette, 1993), passim; A Swikpdime
New CAP’, in C Ritson and DR Harvey (edShe Common Agricultural Polig2nd ed.,
Wallingford: CAB International, 1997), 95; afmdAckrill, The Common Agricultural PoliggSheffield:
Sheffield Academic Press, 2000), 92-107.

% European CommissioAgenda 2000: For a Stronger and Wider Union, Birlef the European
Union, Supplement 5/9C0OM(97)2000, Part One, Ill.4.

2 COM(91)100, 8.



B. The 1992 MacSharry Reforms

The application of the shift in support from protite producer under the 1992 MacSharry
reforms may be illustrated by the cereals seftoSupport prices were reduced; and, in
particular, the intervention price was cut from Hd&u per tonne in the 1993-1994 marketing
year to 100 Ecu per tonne as from the 1995-199&etiag year® However, in return,
farmers received compensatory payments on an @sia.bThese were, as a general rule,
calculated by multiplying a basic amount per tobgethe average cereals yield determined
for the region concerned. To meet reductions ppett prices, the basic amount rose from
25 Ecu in the 1993-1994 marketing year to 45 Ecu tpane as from the 1995-1996
marketing yeaf? Significantly, there continued to be very considde differentiation
between the levels of compensatory payments f@atgroilseeds and proteins. Thus, even
within the cereals sector itself, specific regimesre retained for durum wheat and, should
Member States so decide, maize. It may also bednibiat, whether the crops were cereals,
oilseeds or proteins, production was curbed bytasede requirement (initially fixed at 15
per cent); and, with like objective, in the livesdtosector individual quotas were imposed on
sheep annual premiums and suckler cow premiumse €ffect in world trade terms was
apprehended to be compliance with the ‘blue boiteda, so securing exemption from
domestic support reduction commitments. As in@idatnder Article 6(5)(a) of the URAA,
direct payments under production-limiting programsnage exempt if: ‘(i) such payments are
based on fixed area and yields; or (ii) such paymare made on 85 per cent or less of the
base level of production; or (iii) livestock payneare made on a fixed number of head'.
There is ample evidence that the 1992 MacShafyrms did succeed in curbing

production. For example, between 1991 and 199kehaupport in respect of export refunds

30 On the cereals sector, generally, see, e.g.,sHetEC Agricultural Law(2nd Ed., Oxford: Oxford
University Press, 2001), 80-89.

31 Council Regulation 1766/92, OJ 1992 L 181/21,3(R).

32 Council Regulation 1765/92, OJ 1992 L 181/12,4rt



fell from over 10 billion Ecu to 5.8 billion Ecli. The improvement in market balances and
decrease in public stocks was a source of congidesatisfaction to the Commission at the
commencement of the Agenda 2000 refoffnddowever, it had been bought at the cost of
very heavy expenditure on direct payments to preduc Thus, budgetary appropriations for
arable area payments in 1998 were alone projeotegbch 16,243 million Ecu, out of a total

European Union budget of 82,019 million ECu.

C. The Agenda 2000 Reforms: the Berlin Summit

The Agenda 2000 reforms as agreed at the Berlinn8umvithout doubt took the 1992
MacSharry reforms a step further. That said, tveye essentially incremental rather than
constituting a sea-change in policy developmenbt Idast, the amended direct payments
regime was intended to remain within the ‘blue haxfact reflected by the vigorous defence
of the ‘blue box’ in Community submissions to theT®@/ For example, irEuropean
Communities Proposal: the Blue Box and Other Supptwasures to Agricultureeference
was made to OECD research which had found that@agaents had proved relatively more
income efficient and less trade-distorting than keaprice support (or payments based on
output or payments based on variable input usej; that, accordingly, ‘considering the
considerable reduction in trade impact brought albyuthis type of policy support and its
success in meeting domestic concerns in the pradesgricultural reform, the EC wishes to
stress that the concept of the blue box, like tfidhe green box, must be maintaind'The

subsequentEC Comprehensive Negotiating Proposals likewise unequivocal, asserting that

3 European Commissiofthe Agricultural Situation in the European Unior298 Repor{(Brussels:
Luxembourg, European Commission, 1999), 148-149.

34 European CommissioAgenda 2000: For a Stronger and Wider Union, Birlef the European
Union, Supplement 5/9C0OM(97)2000, Part One, III.1.

% European Commissiofthe Agricultural Situation in the European Unior298 Repor{(Brussels:
Luxembourg, European Commission, 1999), 146 and 150

% WTO, G/IAG/NG/W/17, 28 June 2000. For the reseaeterred to in the submission, see OE@D,
Matrix Approach to Evaluating Policy: Preliminanjrilings from PEM Pilot Studies of Crop Policy
in the EU, the US, Canada and Mexi€@OM/AGR/CA/TD/TC(99)117 (Paris: OECD, 2000).
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‘[tihe EC are prepared to negotiate further redungiin support provided that, in particular,
the concept of the “blue” and “green” boxes wilhtiaue’ >’

The reforms agreed at the Berlin Summit neveriselencompassed material
amendments to the direct payments regifn&upport prices were further driven down, with
direct payments being correspondingly increasdalisTin the cereals sector, the intervention
price was reduced by 15 per cent in two annuakstiepm 119.19 Euros to 101.31 Euros per
tonne), the first step being implemented in the@®R001 marketing yedr. In calculating the
direct payment, the basic amount per tonne wasddi®m 54 Euros to 63 Euros per tonne
over the same period, again in two annual step&s a result, the template established under
the 1992 MacSharry reforms was preserved; but ase@ market competitiveness in terms of
price was again bought at the cost of higher dipegiments. Even by 2000, these accounted
for 25,592.2 million Euro$: Indeed, whereas 91 per cent of the agriculturdgbet had been
spent on market support in 1991, it was envisagatl@8 per cent would be spent on direct
payments by 2008. However, it may be remarked that the reductiomtarvention price
was neither as great nor as swift as had origiradlgn proposed at the commencement of
Agenda 2000. Indeed, Commissioner Fischler opantepted that the measures agreed at
the Berlin Summit were a compromite.

Importantly, there was also a substantial singatibn of the direct payments regime,
in line with the stated objectives of the Agend@@@eforms’* Again taking arable crops as

an example, the rates of payment in respect ofaterénseed, oilseeds and land set aside

¥ WTO, G/AG/NG/W/90, 14 December 2000.

¥ See, generally, e.g., D Galloway ‘Agenda 200@ckaging the Deal’ (1999) Jburnal of Common
Market Studie®; R Ackrill, The Common Agricultural Poligyt15-127; and JA McMahon, ‘The
Common Agricultural Policy: From Quantity to Qugli{2002) 53Northern Ireland Legal Quarterly
9.

39 Council Regulation 1766/92, OJ 1992 L 181/21,3ft), as amended by Council Regulation
1253/1999, OJ 1999 L 160/18.

0" Council Regulation 1251/1999, OJ 1999 L 180/1,48).

*1 European Commissiofthe Agricultural Situation in the European Unior298 Repor{(Brussels:
Luxembourg, European Commission, 2002), 130.

2. Commissioner Fischler, Speech/01/4&gricultural Policy for the Future: Changing Conces,
Changing ObjectivesSalzburg, 19 October 2001.

3 Speech/99/10T,he Agenda 2000 Agreement: “Der Himmel in Berlin™8leepless in Seattle”?
Brussels, 29 June 1999.

** European Commissiofthe Future for European Agricultu(@998)
(http://europa.eu.int/en/comm/dg06/ag2000/agprop/amhtm, visited on 3 June 1998).
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were all to converge to 63 Euros per tonne by 0@22003 marketing year. Proteins would

remain an exception, receiving 72.5 Euros per t@siom the 2000-2001 marketing yé&ar.

D. The Agenda 2000 Reforms: Mid-term Review

By contrast, the Mid-term Review constituted a saiigal reconfiguration of the direct
payments regim&. As seen, most domestic support schemes were iialie the SFP; and in
the overall structure of the new regime may bedetkethe influence of WTO considerations.
More specifically, there was clear intent to secigreen box’ exemption from domestic
support reduction commitments by meeting the g¢atéar decoupled income support set out
in Paragraph 6 of Annex 2 to the URAA. Centralhis claim has been the assertion that the
SFP is production neutral, in that a farmer dods@eive payment differentiated according
to the crop or other agricultural product producédioreover, it is claimed that the
‘decoupled’ support permits more effective respotsenarket signals. That said, before
considering the more detailed aspects of the Midieeview, it must be recognised that on a
theoretical level the precise meaning of ‘decoupliremains elusive, notwithstanding its
importance to the URAA. In the words of the OECB]ven if the general meaning of the
term “decoupling” seems clear and already well ptast there are several difficulties in
arriving at an operational definitioff. Not least, a distinction has been drawn betwésty ‘
decoupled’ support and ‘effectively fully decouplesupport. The latter requires that
‘production (or trade) not differ from the levelthwould have occurred in the absence of the
measure’, whereas the former requires also thatdtlntity adjustment due to any outside

shock should not be in any way altered eitfrin the view of the OECD, the definition of

5 Council Regulation 1251/1999, OJ 1999 L 180/1,48).

6 See, generally, e.g., J Moody and W NevMig Term Review: a Practical Guid®ristol: Burges
Salmon, 2004), 32-165.

*” OECD,Decoupling: a Conceptual Overvigi®aris: OECD, 2001), 8. See also, e.g., MR Grassm
‘Multifunctionality and Non-trade Concerns’, in Ma@lwell, MR Grossman and CP Rodgers (eds.),
Agriculture and International Trade: Law, Policy dthe WTQWallingford: CAB International,
2003), 85.

8 OECD,Decoupling: a Conceptual OvervigiRaris: OECD, 2001), 5.
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decoupling implicit in the URAA is in line with thdefinition of an effectively decoupled
package: in other words, a package whose intragluctioes not increase the level of
production. Accordingly, while farmers may decitte alter their cropping patterns, this
would occur ‘in a way that does not result in largeoduction’ (although the response of
supply to an external shock could be differént).

Six aspects of the SFP will be highlighted hetiepawhich have significant WTO
implications. First, although broad in scope, 8P is not exhaustive. It has extendéd
initio to all products included in the arable crops regigrain legumes, seeds, beef and
sheep? Moreover, Member States may opt to implementRE on a regional as opposed to
an individual basi§' and in these circumstances it may also inclabeinitio the dairy
premium and additional paymenits Further, following reform of the sugar sector frasn 1
January 2006 compensation payments for price oufisat sector form a yet further element
of the SFP? It is significant, however, that over and abdve SFP there remain targeted aid
schemes, such as the specific quality premium fmumd wheat and the protein crop
premium>* There would seem to be no question that thegetia aid schemes are coupled

to a particular form of production.

9 |bid., 9. Express reliance was placed on dédinit of decoupling developed in SA Cahill,
‘Calculating the Rate of Decoupling for Crops un@&P/Oilseeds Reform’ (1997) 4®urnal of
Agricultural Economic$849.

" For the support schemes comprised within the S&®the 2003 Horizontal Regulation, OJ 2003 L
270/1, Annex I.

1 Under the general rule, farmers receive the SF&xdndividual basis by reference to their histori
entitlement over a 2000-2002 reference period-il#ids.37-38. However, by way of derogation,
Member States may allocate flat-rate entittemeantshectare to farmers within a region: ibid., A8&.
63. Inthe case of England, the decision has t@ephase in payments on a regional basis over the
period 2005-2012: Common Agricultural Policy Singlayment and Support Schemes Regulations
2005, S.1.2005 No.219, Sch.1 (the regional elemisintg from 10 per cent in 2005 to 100 per cent in
2012 and the historic element falling corresponiging

%2 2003 Horizontal Regulation, OJ 2003 L 270/1, @2t. The dairy premium and additional payments
were introduced as from 2004 to compensate daingees for the reduction of market support in the
milk sector: ibid., Arts.95-97. Their incorporatiinto the SFP arguably prejudices dairy farmers, i
that compensation directed to one sector of thieagrral industry (the milk sector) becomes spread
among all farmers entitled to the SFP. That saig, potential claim that this breaches the Communit
legal order would seem ill-founded given the exprasthorisation of the incorporation of dairy
premiums into the SFP by Council Regulation 1189%@®@J 2005 L 24/15.

3 See, e.g., IP/05/776ugar Reform will Offer EU Producers Long-term Cetitive Future

Brussels, 22 June 2005. For the implementing ltips, see the 2003 Horizontal Regulation, OJ L
270/1, as amended by Council Regulation 319/2004., 68/32

% 2003 Horizontal Regulation, OJ 2003 L 270/1, A2s78.
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Secondly, while as a general rule the SFP idiggtipe as from 1 January 2005,
Member States enjoy the ability to delay implemeotauntil either 1 January 2006 or 1
January 2007 In consequence, substantial coupled support rearetained for up to two
years and Greece, Finland, France, the NetherlandsSpain have taken advantage of this
derogatiort?

Thirdly, once the SFP is fully implemented, MemB¢ates will still enjoy the ability
to provide for partial as opposed to full decouglinFor example, in the arable sector it is
possible to retain up to 25 per cent of arable amgm payments linked to production or,
alternatively, up to 40 per cent of durum wheatpdeiment payments. In the case of sheep
and goat payments, up to 50 per cent may remaipledl( The extent to which this
derogation has been exercised has been variabieexmple, in England there has been no
partial decoupling in 2005, while in Scotland u@2&8 million Euros could be linked to beef
calf production and in ltaly up to 142,491,000 Eurocould be linked to arable crop
production?

As a result of these targeted aid schemes andyaavos, the Community has openly
accepted that, at least initially, there remaimma@ortion of domestic support that does not
fall within the ‘green box’. This is reflected the continuing defence of the ‘blue box’ even
after the Mid-term Review had been agréedowever, the Community has also contended
that by 2005 some 90 per cent of the direct paysneovered by the Mid-term Review have
already been decoupled from productibnAnd this has proved the basis of the proposal in

the Doha Round negotiations to cut trade-distorsimgsidies by 70 per cefit.

% |bid., Art.71.

* See, e.gAgra Europe WeekJyN0.2142, 4 February 2005, EP/9-10.

37 2003 Horizontal Regulation, OJ 2003 L 270/1, /&8s67.

%8 |bid., Annex VIII, as amended by Commission Regjoh 118/2005, OJ 2005 L 24/15. For the
Scottish Beef Calf Scheme, see the Common AgriallRolicy Single Farm Payment and Support
Schemes (Scotland) Regulations 2005, S.1.2005 180 Rdgs.16-25.

9 See, e.g., European CommissiBhl Agriculture and the WTO: Doha Development Agenda
Cancun - September 2003: INKBrussels: European Commission, 2003), 5.

9 Commissioner Fischer Boel, Speech/05/%¥30 — Hong Kong Ministerial: Time to Get Seripus
Brussels, 8 December 2005.

1 See, e.g., MEMO/05/40@0ha Round: EU Offer in Agricultural NegotiatigrBrussels, 28 October
2005; and see also Hong Kong Ministerial Declargt&@TO, WT/MIN(05)/DEC, 22 December 2005,
Annex A, para 8.
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Fourthly, close attention must be paid to the $Fd¥isions governing land use, in
the light of the Panel and Appellate Body decisiontnited States - Subsidies on Upland
Cotton®* As a general rule, SFP payment entitlements céyntme unlocked by ‘matching’
them against eligible land owned or occupied bygreducer. In other words, a producer
must be able to show that he owns or occupies &ateeof eligible land for each SFP
payment entitlement in respect of which a claimide® However, it is expressly provided
that land underinter alia, fruit, vegetables and potatoes may not sustaiien for the SFP
(except, in the case of potatoes, where intendethéomanufacture of potato staréh)The
rationale behind the measure was that fruit, vddesaand potatoes had in the past been
largely unsupported; and, in the absence of suaxalusion, there was a danger that farmers
entitled to the SFP would move into these sectolstéred by the competitive advantage that
it conferred. The net result, nonetheless, istt@iSFP may on this account fall short of full
production neutrality, channelling support intogbaagricultural sectors that have previously
enjoyed support. On the other hand, where a MerSkege opts to allocate the SFP on a
regional basis, land undenter alia, fruit, vegetables and potatoes may unlock payment
entittements?

Fifthly, the Mid-term Review saw the retention oétsaside as a supply-side
management tool in the arable sector, notwithstepndbme nervousness as to the extent to
which land retirement measures of this kind areégrbox’ compatible. The set-side model
used in previous Community legislation had beenatronal’, whereby the land set aside
from production by each producer was changed ahnaald, under the reforms agreed at the

Berlin Summit, a compulsory set-aside rate wasdfia¢ 10 per cent from the 2000-2001

62 (2004) WT/DS267/R; and (2005) WT/DS267/AB/R. Tisisonsidered further below.

83 2003 Horizontal Regulation, OJ 2003 L 270/1, #4(1): ‘[a]ny payment entitlement accompanied
by an eligible hectare shall give rise to the payna the amount fixed by the payment entitlement’.
% |bid., Art.51, as amended by Council Regulati6s/2004, OL2004 L 161/48. More precisely, in
the case of fruit and vegetables, farmers may nlatclk payment entitlements with (i) land used fog t
production of products referred to in Art.1(2) afuhicil Regulation 2200/96, OJ 1996 L 297/1 (on the
common organisation of the market in fruits andetables); or (ii) land used for the production of
products referred to in Art.1(2) of Council Regidat2201/96, OJ 1996 L 297/29 (on the common
organisation of the market in processed fruit aegetable products). For allocation on a regional
basis, see n.51.

% 2003 Horizontal Regulation, OJ 2003 L 270/1, 80t.as amended by Council Regulation 864/2004,
0J 2004 L 161/48.
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marketing year through to 2006-2007 marketing y&a®n issue of théid-term Review of
the Common Agricultural Polici was proposed that the set-aside concept be@é@xteand,
further, that compulsory long-term set-aside beoihiced on arable land for 10 ye&rsin
the event, however, the rotational model has be&ined, in a complex settlement under
which set-aside entitlements are allocated and gehas a separate branch of the SFP
scheme. Each producer has been allocated setasiilements calculated in principle by
reference to the average number of acres complylsat aside over 2000-2002. However,
the United Kingdom has opted to apply a regiondliseethod for calculating the set-aside
rate, as allowed for in the Community legislatdrin consequence, it has been fixed at 8 per
cent for lowland England, 1.3 per cent for seveibadvantaged areas and O per cent for
moorland®® Land which is set aside cannot as a rule be fwearicultural purposes or for
the production of a commercial crop, but must beantamed in good agricultural and
environmental conditiof. Payment of set-aside entitlements is unlockedrevleproducer
can match set-aside entitlements against eligitrid,las under the SFP scheme generally.
Sixthly, the multifunctional role of agriculturexs been recognised by the imposition
of cross-compliance conditions upon receipt of biite SFP and other direct payments.
Farmers are obliged to observe a range of Commastatytory management requirements in
the areas of: public, animal and plant health; éheironment; and animal welfafk. They
must also maintain all agricultural land in 'goagtieultural and environmental condition’,

minimum requirements for which are to be definednational or regional level by the

% Council Regulation 1251/1999, Art.6, OJ 1999 0/16

7 European Commission, COM(2002)394, 21.

% 2003 Horizontal Regulation, OJ 2003 L 270/1, 8(2).

% The calculations are labyrinthine. The set-aside is less than the original 10 per cent aptieah
2000 because the new scheme covers a larger aeaaloholding: instead of just applying to arable
land the set aside scheme now applies to landfosedl purposes other than permanent pasture (it
could include, for instance fodder crops and terapograss). The percentage of the total eligibéaar
of a holding to which the set-aside rate appliethisrefore, greater. The intention is to arrive at
similar area of arable land set aside in any o, \defined on a regional basis, by scaling doven th
total set-aside requirement proportionately.

0 2003 Horizontal Regulation, OJ 2003 L 270/1, 26(1).

" |bid., Art.4 and Annex Ill. These statutory mgaeent requirements are to be introduced in three
tranches over the period 1 January 2005 to 1 JR04)7.
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Member States on the basis of a Community frameWorkThis aspect of the reform
measures would appear to be targeted towards inmgrdhe public acceptability of the
Common Agricultural Policy. Moreover, Commissiongischler could state that, ‘[b]y
making direct payments subject to cross-compliatiee,end product is fully traceable from

stable to table®?

That said, the statutory management requirenssitsut in Annex Il to
the 2003 Horizontal Regulation are requirements fdwaners should in principle already be
observing under Community law. This point was rélgehighlighted, for example, by the
Royal Society for the Protection of Birds in eviderto the House of Common Environment,
Food and Rural Affairs Committee. Their view wasittthe cross-compliance conditions
should be regarded as unnecessary ‘green-tingfrdjtect payment$! For the same reason,
a sharp distinction can be drawn between the SEFpayments for agri-environmental and
animal welfare commitments under Council Regulati##57/1999 (‘Rural Development
Regulation’). The latter must specifically ‘invelvmore than the application of usual good
farming practice including good animal husbandractice’”®> and it is noteworthy that
payments under environmental programmes have |l@®n motified to the WTO under
Annex 2 to the URAA?

It is therefore questionable whether the crossgiiamce conditions attached to the

SFP and other direct payments deliver additionakebts in return for public expenditufé.

On the other hand, it would seem incontrovertiliiat tcross-compliance does offer new

2 bid., Art.5 and Annex IV. For the implementitegislation in England, see the Common
Agricultural Policy Single Payment and Support Sube Appeals)(England) Regulations 2004,
S.1.2004 No0.2689; the Common Agricultural Policpn@e Payment and Support Schemes (Cross
Compliance)(England) Regulations 2004, S.1.200481486; the Common Agricultural Policy Single
Payment and Support Schemes (Set Aside)(Englargl)l&ens 2004, S.1.2004 No.3385; the
Common Agricultural Policy Single Payment and Supfchemes (Integrated Administration and
Control System) Regulations 2005, S.1.2005 No.2h8t the Common Agricultural Policy Single
Payment and Support Schemes Regulations 20050@6I1120.219.

3 Speech/04/08rade, Reform and the Future of Europ@ems, Austria, 9 January 2004.

™ House of Commons Environment, Food and Ruralifsf@ommitteeThe Mid-term Review of the
Common Agricultural PolicyThird Report of Session 2002-03, HC 151, paraSée also Moody and
W Neville, Mid Term Review: a Practical Guid®ristol: Burges Salmon, 2004), 32.

5 0J 1999 L 160/80, Art.23(2), as amended by CdiRejulation 1783/2003, OJ 2003 L 270/70
(which introduced payments for animal welfare cotnmeints).

' See, e.g., WTO, G/AG/NG/S/@reen Box Measures: Background Paper by the Se@eta9
April 2000, Annex 2, Table S.

" See, e.g., House of Commons Environment, FoodRamel Affairs CommitteeThe Mid-term
Review of the Common Agricultural Polidyhird Report of Session 2002-03, HC 151, para 52.
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means of enforcing pre-existing multifunctionalightions in the Community legal order. In
particular, in the case of the statutory managemezntirements set out in Annex I, the 2003
Horizontal Regulation provides for reduction or leston from payments in the event of non-
compliance and, in so doing, provides a sanctiar and above any sanctions in the various
Directives and Regulations which form the basighofse cross-compliance requireméfits.
Where non-compliance is intentional, the percentdgeduction is not in principle to be less
than 20 per cent; and, as the most draconian sandtiis possible to exclude a farmer from
one or several aid schemes for one or more y@dmeover, the 2003 Horizontal Regulation
imposes the same sanctions for breach of its reapeint to maintain all agricultural land in
good agricultural and environmental condition.

Finally, it may be emphasised that, apart fromssroompliance, non-trade concerns
were expressly addressed at the time of the Mm-tBeview by amendment to the Rural
Development Regulation. As indicated, paymentsnang available for animal welfare as
well as agri-environment commitments, provided tttedse commitments extend beyond
usual good farming practice, including good anirhakbandry practice. Further, new
chapters have been added on ‘meeting standardsirafmbd quality’® The former provides
support to help farmers to adapt to demanding staisdbased on Community legislation in
the fields of:: the environment; public, animal apthnt health; animal welfare; and
occupational safety. The latter comprises supfworboth production methods designed to
improve the quality of agricultural products and giromotion of those products, with a view

to, inter alia, achieving added value.

V. COMPATIBILITY WITH WTO COMMITMENTS

A. General

8. 0J 2003 L 270/1, Arts.6-7.
9 0J 1999 L 160/80, Arts.21a-d and 24a-d, as amehgeCouncil Regulation 1783/2003, OJ 2003 L
270/70.
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In line with the development of Community polichetdefence of domestic support in the
context of the WTO has evolved from emphasis ontrate concerns, under the broader
umbrella of the multifunctional European Model ofjrfculture, to a newer emphasis on
decoupled income support. At the inception of Blsda Round the importance attached by
the Community to non-trade concerns was seen afirang) feature. Commissioner Fischler
stated in 1999, for example, that ‘the negotiatiamgild have to go beyond purely market-
related issues and cover areas of social concerm asi environmental protection, animal
welfare, quality and food safety. We must realisat suspicion of the WTO is already
running high. If people’s impression that the WPOts trade before health issues is
confirmed, it will not become stronger in futureit bveaker®®

The Community was not alone in advocating the ipomation of non-trade concerns
into the URAA, as evidenced by the formation ofoade grouping under the title ‘“The
Friends of Multifunctionality’ (of which the Commiip was a leading member). The profile
of this grouping was heightened by, for examplé&;anference on Non-trade Concerns at
Ullenswang, Norway, in July 2006. Nonetheless, reaching a consensus on the ideftite
non-trade concerns to be promoted in the framewbtke agriculture negotiations continues
to prove difficult, as does agreeing the relativeoniy to be accorded to each of them.
Within the ‘Friends of Multifunctionality’ itselfdifferent weight is accorded to different non-
trade concerns. In the case of several major foqubrters, such as Japan, food security is
seen as a key isstfe. Yet, for others, such as Norway, rural employmemgricultural
landscapes and biodiversity have been granted hagaei$® The position is exacerbated by
the fact that, although Article 20 of the URAA egpsly provided that non-trade concerns
should be taken into account in the re-negotiatigrgave no indication of the nature of the
concerns which this might encapsulate, other timathé Preamble specifically to mention

food security and the need to protect the envirartme

8 Speech/99/7WTO Press Conference Speaking N6eech/99/177, Brussels, 23 November 1999.
8 WTO, Note on Non-trade Concern&/AG/NG/W/36, 22 September 2000.

8 WTO, Negotiating Proposal by JapaG/AG/NG/W/91, 21 December 2000.

8 WTO,WTO Agriculture Negotiations: Proposal by Norw&/AG/NG/W/101, 16 January 2001
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Perhaps unsurprisingly, the initial negotiatingipos of the Community depended
heavily on acceptance of the multifunctional natoféhe European Model of Agriculture,
and with it the importance of accommodating nokld¢raoncerns such as animal welfare, the
protection of the environment and food safety. [eaxample, theEC Comprehensive
Negotiating Proposaldentified four categories of measure targetediraportant societal
goals’ and for which ‘green box’ exemption shoutldpplied: measures for the protection of
the environment; measures targeted at the sustaiitelity of rural areas and poverty
alleviation; food security for developing countriesd animal welfare measufés.Many
other WTO Members have also addressed non-tradeegmin their negotiating proposals,
more especially in the Second Phase, which commlemc&arch 2001. Ten issues were
recommended for consideration in this Phase, othvttiree could be described as non-trade
concernsyiz. food security, food safety and rural developniénSubsequent submissions
confirmed this tren8® However, they did not squarely address the furetaah problem of
defining the parameters of the concept. As a aprmgce, although the 2001 Doha
Declaration included an unequivocal statement‘fingé take note of the non-trade concerns
reflected in the negotiating proposals submittedMgmbers and confirm that non-trade
concerns will be taken into account in the negoiiet as provided for in the Agreement on

Agriculture’, no attempt was made to give this sabse®

The Community heralded the
inclusion of this statement in the Doha Declaratemnrecognition of its own negotiating
stanc€?® Yet, in reality, it could be argued that it mgregiterated the requirements already

stipulated by the URAA. Similarly, thd-ramework for Establishing Modalities in

Agriculture agreed in Geneva in the summer of 2004 (2004 &naork Document'), and on

8 WTO, EC Comprehensive Negotiating PropqsalAG/NG/W/90, 14 December 2000, para 13. See
also, e.g., R Aggarwal, ‘Dynamics of Agricultureddgiations in the World Trade Organization’,
(2005) 39Journal of World Trad&41.

% WTO, Agriculture: Negotiations 2000 March 2001: Work Bramme for the Second Phase

27 March 200X http://www.wto.org/english/tratop_e/agneg7_e.htm,

visited on 2 April 2001).

8 A good illustration is provided by the submissmnthe Community on food safety issues: WTO,
Food Safety: Note by the European Communifi¢2001)(DIVERS/500186 ur), 20 July 2001.

87 WTO, Ministerial DeclarationWT/MIN(01)/DEC/W/1/, 14 November 2001, para 13.

8 1P/01/1584“New WTO Round Slap in the Face for Isolationist®83ys EU Farm Commissioner
Fischler, Doha, 14 November 2001.
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which the ongoing negotiations are now based, ot statement of principle that ‘[nJon-
trade concerns, as referred to in Paragraph 1BeoDioha Declaration, will be taken into
account’, but again takes us no further forwarddentifying the nature or scope of the
concerns to be includéd.

As indicated, certain key WTO Members have displagieconsiderable measure of
scepticism towards the very concept of multifunadility. Significantly, however, the United
States has adopted a relatively neutral approacim the 2001 policy documerfpod and
Agricultural Policy: Taking Stock for the New Cemtd® More specifically in the context of
the WTO, the United States has affirmed that icaanmitted to and supports policies that
address non-trade concerns, including food segurigsource conservation, rural
development, and environmental protectitn’. Its negotiating position has also been
characterised, nevertheless, by a determination rieeting these objectives must not be
allowed to create new economic distortions. Irtipalar, a consequence to be avoided is the
passing of the cost of state funding for such #@s/onto other countries by closing markets,
or introducing unfair competition, or both. It ddie argued on the one hand, therefore, that
the need to address non-trade concerns withouto'epi’ and trade distortion has become a
recurrent feature of United States policy in adtize (if not elsewhere}. On the other
hand, it must also be noted that, even by the tiha the U.S. Proposal for Global
Agricultural Trade Reformwas submitted to the WTO in 2002, there was distinddgs
emphasis on both non-trade concerns and multifomality more generally’

While non-trade concerns constituted a definirgfuiee of the negotiating position
adopted by the Community at the commencement oDtifea Round, the Mid-term Review

triggered a switch in focus to the SFP and, inigaldr, to claims that it met the ‘green box’

8 WTO, Doha Work Programme: Decision Adopted by the Gdr@oaincil on 1 August 2004
WT/L/579, 2 August 2004, Annex A, para 2.

% United States Department of Agriculture (‘USDAYYashington, DC: USDA, 2001).

L WTO Proposal for Comprehensive Long-term Agriculturedde Reform: Submission from the
United StatesG/AG/NG/W/15, 23 June 2000.

9 See, e.g., Bohman, Mt al, The Use and Abuse of Multifunctionalfashington, DC: Economic
Research Service/lUSDA, 1999).

9 USDA, U.S. Proposal for Global Agricultural Trade Reform
(http://lwww.fas.usda.gov/itp/wto/actual.htm, visiten 3 October 2002).
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criteria for decoupled income support. This chaofieapproach was evident from the
inception of the Mid Term Review in 2082 Further, the position adopted at Cancun in 2003
was predicated on the transfer, by reason of th® 8Fmost domestic support from the ‘blue
box’ to the ‘green box’. Indeed, the Commissiotinaated in 2003 that ‘blue box’ payments
of over 30 billion Euros per year would fall to @ndLO billion Euros per year, with ‘green
box’ payments correspondingly increasing to reagér @0 billion Euros per yedf. More
recently, the decoupling of support payments fromodpction was described by
Commissioner Fischer Boel as ‘perhaps the corneestd our reforms®®

Two principal questions need to be addressed. fat @xtent does the SFP meet the
‘green box’ criteria in the WTO legal order for depled income support? And to what
extent can non-trade concerns be accommodated timelddRAA or, indeed, under a re-
negotiated agreement? This second question magxbmined with regard to both the
multifunctional cross-compliance conditions attathe the SFP and other direct payments
and with regard to the more targeted farm suppmviged under the Rural Development
Regulation. A related and further question is ttexed issue of quantification, which
underlies many of the difficulties confronting bdtte URAA as currently implemented and

any attempt to negotiate a new agreement.

B. The Single Farm Payment as Decoupled Income Support

The rules governing ‘green box’ exemption from detitesupport reduction commitments
are currently contained in Annex 2 to the URAA. dualify for exemption, domestic support
must satisfy two criteria. First, it must satidfye ‘fundamental requirement’, set out in

Paragraph 1 of Annex 2, that a support scheme ‘mag¢ no, or at most minimal, trade-

% SeeMid-term Review of the Common Agricultural Pol@®M(394)2002, 20, where a key
objective of the introduction of reforms was exgigstated to be ‘to conserve the WTO-Green Box
compatibility of the payments’.

% European CommissiofU Agriculture and the WTO: Doha Development Agei@ncun -
September 2003: INF(Brussels: European Commission, 2003).

% Speech/05/28MAgricultural Reform in a Global Contex®slo, 13 May 2005.
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distorting effects or effects on production’. Raeph 1 further provides that the support
must be provided through a publicly funded govemimgogramme not involving transfers
from consumers; and that the support must not taeffectof providing price support to
producers. Additionally, it must satisfy one ofiamber of policy-specific conditions set out
in the remaining Paragraphs of Annex 2. Beforememig these, it should be noted that the
fundamental requirement in paragraph 1 itself m@senumber of problems. It is unclear
whether the criterion that a measure be at mosimmaily trade-distorting is a free-standing
obligation or not. This question was expressly ¢gfen by both the Panel and the Appellate
Body in United States — Subsidies on Upland CatfonAnother problem raised by the
fundamental requirement is the issue of quantificatwhat is meant by 'minimal' trade
distortion? The URAA gives no indication of thesksafor quantifying the effects of support
for the purposes of ascertaining whether its tdidesrting effects are more than 'minimal’.
Similarly, the URAA supplies no guidance for detarimg whether theffectof support is in
fact to provide price support to producers. Thiegiion will be revisited below, as it is
common to several of the key 'green box' criteargagurrently framed.

Of the specific conditions to be met in additionthe fundamental requirement set
out in Paragraph 1, those governing schemes tbaider direct payments to producers are of
central importance to the ‘green box’ compatibilidf the SFP. The detailed rules are
contained in Paragraphs 5-13 of Annex 2 to the URRaragraph 6 governs decoupled
income support and is of greatest relevance incthigext. It provides as follows:

‘(a) Eligibility for such payments shall be determad by clearly-defined criteria such

as income, status as a producer or landowner, rfa® or production level in a

defined and fixed base period.

(b) The amount of such payments in any given yball siot be related to, or based

on, the type or volume of production (includingelstock units) undertaken by the

producer in any year after the base period.

7 (2004) WT/DS267/R, para 7.412; and (2005) WT/DBAB/R, para 334.
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(c) The amount of such payments in any given ghall not be related to, or based
on, the prices, domestic or international, applyiogany production undertaken in
any year after the base period.

(d) The amount of such payments in any given yhal siot be related to, or based

on, the factors of production employed in any yadtar the base period.

(e) No production shall be required in order tceree such payments.’

These detailed rules raise a number of is§legirst may be considered the
provisions governing base periods. Their undegyitionale is that, because exempt direct
payments must be founded on a historical base ghefidmmers cannot influence the size of
the direct payments that they receive through cesmg their current behaviour. It follows,
in theory at least, that their current productiatidions will be determined solely by free
market considerations. ldnited States — Subsidies on Upland Cotboe of the key issues
was the extent to which it was permissible to updadse areas. Under the United States
Farm Security and Rural Investment Act of 2002 fensnwere permitted for the purposes of
the direct payments regime to update base areas fnose established earlier for the
production flexibility contracts regime formerly @izable under the Federal Agriculture
Improvement and Reform Act of 1996. Brazil arguszfore the Panel that, where one
decoupled income support regime was replaced bthanavith the same structure, design
and eligibility criteria, then they should have th@me base period. The Community also
argued that continued updating of reference periadeespect of the existing decoupled
support created an expectation that productioredfin crops would reap payment benéfits.
The Panel did not consider it necessary to detidassue; but it did observe that the direct
payments regime was a ‘successor’ programme tpribauction flexibility contracts regime,

albeit with differences. Also, it felt there was avidence, ‘only speculation’, as to whether

% See, e.g., A Swinbank and R Tranter, ‘DecouplikgFarm Support: Does the New Single Payment
Scheme Fit within the Green Box?’, (2005 étey Centre Journal of International Law and Trade
Policy 47; and A Swinbank, ‘Developments in the Doha Rband WTO Dispute Settlement: Some
Implications for EU Agricultural Policy, (2005) uropean Review of Agricultural Economics 551.

% (2004) WT/DS267/R, paras 7.389 and 7.392.
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producers would in the future be able to furthedaip their base are¥8. The Appellate
Body similarly eschewed detailed consideratiorhis issue’*

In the context of the SFP, this raises the questitrether it is a ‘successor’
programme to earlier support regimes. The gemelglis that the SFP is based upon support
payments claimed by producers during the 2000-2@d@rence period, and this clearly
involves considerable updating from, for examphe 0989-1991 base period which had
earlier applied for arable area payments made teate producerS? Although the clear
intention with the SFP was to exclude the linkaggp@yments to the type or volume of
production in any yeaafter the base period chosen, paymesda be based on the type or
volume of production in the base period itself. likk with production therefore remains.
Perhaps more importantly, until clear guidancevsmyby the Panel or Appellate Body on the
legitimacy of updating the base areas used in stigpbemes, WTO Members cannot be sure
whether or not it is legitimate to update base @atedake account of more recent production
patterns.

Secondly, considerable obscurity is evident inftimelamental ‘green box’ stipulation
for decoupled income support that ‘[n]o productsdrall be required in order to receive such
payments®® This part of the definition is central to a keglipy objective of the URAA
‘green box’ criteria, namely to breaking the lingtlwveen support payments and production.
As a matter of textual analysis, however, the das®pen to conflicting legal interpretations.
Does it mean that a support scheme must prohibiiraged production if a producer is to be
eligible for payments? Or is it sufficient merdiyr the support scheme to remove the
requirement for continued production as a mandgtoeyrequisite for payments? This issue
was another that was consideredJinited States — Subsidies on Upland Cattdrhe Panel

held that the criterion ‘does not concern a negataquirement. It only prohibits a positive

190 |pid., paras 7.398-7.399 and 7.405.

101 (2005) WT/DS267/AB/R, paras 343-344.

192 The general rule does not apply where a Memtate $ipts to implement the SFP scheme on a
regional basis.

193" Annex 2, para 6(e).
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requirement, i.e. a requirement of productiffi’. Further, the Panel accepted the argument
advanced by the United States that Paragraph B@ld permit decoupled income support
that requires the recipient to engage in the pribolu®f no crops at all, since the provision
only prohibits the amount of payments being reldtedor based on, the type or volume of
production in any year after the base period. Adiogly, in the view of the Panel, the
prohibition would not cover those required to unaes no production at aff®

On this point, the Appellate Body agreed with then&. It decided that, by
prohibiting Members from making ‘green box’ measucentingent on continued production,
the URAA implied that Members were ‘allowed, inrgriple, to require no production at all’.
The Appellate Body also addressed Paragraph 6¢b}renargument that making payments
contingent on a total ban on production could bensas a way of relating the amount of
payment to the volume of production (the volumgmfduction in this case being nil). This
argument was felt to be inconsistent with the caoradiimeaning and effect of Paragraphs 6(b)
and (e), so favouring an interpretation of Paragr&gb) that permitted a total ban of
production-"®

With specific reference to the SFP scheme, howewdlifferent problem may be
encountered in that, although there is no requirénie@ continue production in order to
receive support payments, the cross-complianceittomsl may themselves indirectly require
a minimum level of production. In particular, fagra are obliged to maintain all agricultural
land in good agricultural and environmental comdifi’” and, according to the Community
standards set out in the 2003 Horizontal Regulattbis may involve, for example, the
maintenance of ‘minimum livestock stocking ratesl/an appropriate regime§® There
must be an argument that this language requires $ewvel of production in contravention of

Paragraph 6(e).

104 (2004) WT/DS267/R, para 7.368.

195 bid., para. 372.

106 (2005) WT/DS267/AB/R, para 327.

197 2003 Horizontal Regulation, OJ 2003 L 270/1, B\rt.
198 1pid., Annex IV.
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Further difficulty may arise from the fact that Bgraph 6(d) requires that ‘the
amount of such payments in any given year shalbeatelated to, or based on, the factors of
production employed in any year after the baseogeérilt has, for instance, been argued that
this criterion may be contravened by the obligaiiothe Community legal order to 'match’
SFP payment entitlements to eligible land in otdamlock payment¥”

Finally, it may be suggested that the SFP scheaw the effect of channelling
production into certain crops and that, followirtge tdecisions of both the Panel and the
Appellate Body inUnited States — Subsidies on Upland Cattitiis would exclude ‘green
box’ compatibility. In that dispute, receipts frgonoduction flexibility contracts under the
Federal Agriculture Improvement and Reform Act 0@ and direct payments under the
Farm Security and Rural Investment Act of 2002 waoth held to be related to the type of
production undertaken by the producer after the Ipgsiod, and thus failed to conform with
Paragraph 6(b). Under both regimes producers natreequired to grow any particular crop
in order to receive payment; and under both regitmeg could choose to grow nothing at all.
In the case of production flexibility contracts,wever, planting flexibility was constrained
by a specific provision reducing or eliminating pants if, subject to exceptions, fruit and
vegetables (other than lentils, mung beans angéag) were planted on upland cotton base
areas. The same constraints applied in the cadeeantt payments, subject to the important
addition of wild rice to the list of crops coverbg the planting flexibility limitations. The
Appellate Body, agreeing with the Panel, took treywthat this ‘partial exclusion of some
crops from payments has the potential to chanralymtion towards the production of crops
that remain eligible for payments. In contrastattotal production ban, the channelling of

production that may follow from a partial exclusiohsome crops from payments will have

109 A Swinbank and R Tranter, ‘Decoupling EU Farm San: Does the New Single Payment Scheme
Fit within the Green Box?’, (2005)Bstey Centre Journal of International Law and Tratidicy 47;

and A Swinbank, ‘Developments in the Doha Round\&fdD Dispute Settlement: Some Implications
for EU Agricultural Policy.
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positive production effects as regards crops eligible fonpents'*° It therefore rendered
the schemes in breach of URAA obligations.

With regard to the SFP, the chief threat to itsean box’ compatibility on these
grounds is the provision that prevents farmersasisy a claim for the SFP on land under,
inter alia, fruit, vegetables and potatoes (except, in thee aaf potatoes, where they are
intended for the manufacture of potato staf¢h)As indicated, it could be contended that the
effect is to channel support into sectors not sliethis exclusion. It must be remembered,
however, that where a Member State opts to allotate SFP on a regional basis, the

exclusion may not apply, with the result that ‘gré®x’ compatibility may be preservét.

C. Non-trade Concerns

In the case of the SFP and other direct paymemscitoss-compliance obligations imposed
by the 2003 Horizontal Regulation do expressly asslrmatters that could be regarded as
‘non-trade concerns’. Thus, the statutory managemeguirements set out in Annex Il to
the 2003 Horizontal Regulation are directed to: lipgybanimal and plant health;
environmental protection; and animal welfare. Nthaless, the generally applicable cross-
compliance obligations are arguably of insufficigigiour to justify 'green box' exemption
under any paragraph of Annex 2 to the URAA. By wéillustration, it would be difficult to
classify those relating to the environment as ‘pagts under environmental programmes’
within Paragraph 12 of Annex 2 to the URAA. Notgde the eligibility criteria under
Paragraph 12 includeter alia, participation in a ‘clearly-defined governmenteanmental

or conservation programme’. Accordingly, in thentaxt of the WTO, it is perhaps not
surprising that, rather than laying emphasis onssmmmpliance, the Community has

expressly predicated all claims to ‘green box’ catilplity for the SFP upon its

10 (2005) WT/DS267/AB/R, para.329.

11 2003 Horizontal Regulation, OJ 2003 L 270/1, 3tt.as amended by Council Regulation
864/2004, OJ 2004 L 161/48.

112 2003 Horizontal Regulation, OJ 2003 L 270/1, 80t.as amended by Council Regulation
864/2004, OJ 2004 L 161/48.
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categorisation as ‘de-coupled income support’. Tore multifunctional elements of the
SFP would appear rather to be highlighted inteynaNith a view to promoting public

acceptance of the new support regime. As affirime€€ommissioner Fischer Boel, ‘[c]ross
compliance will do thedditional jobof making an explicit link between the environnant

standards which the public expects and the supytch the farmer receive$§'?

That said, it may be argued that set-aside paynmprahfy as ‘structural adjustment
assistance’ provided through resource retiremesgrammes, under Paragraph 10 of Annex
2 to the URAA. Because, however, the ability farnfiers to set aside land on a rotational
basis has survived the Mid-term Review, these grons are open to the objection that they
constitute primarily a supply-side market managdmiol, as opposed to ‘structural
adjustment assistance’ of the kind envisaged bygtteen box’ criteria. Indeed, the objective
of controlling production was made explicit when aside was first introduced by Council
Regulation 1094/88'* It should also be noted that the Mid-term Reviegquires farmers to
maintain land set aside in good agricultural andirenmental condition, ready to resume
production should the need arise, a requirementishaf questionable compatibility with the
concept of ‘structural adjustment assistance’.

Turning to the more targeted financial suppoovjged under the Rural Development
Regulation, the most important category of ‘greer’ exemption is arguably that covering
‘payments under environmental programmey’Under this category, as indicated, eligibility
for payments must be determined as part of a glelefined government environmental or
conservation programme. It must also be deperatetiie fulfilment of specific conditions,
‘including conditions related to production methaasnputs’, while the amount of payments
must ‘be limited to the extra costs or loss of imeoinvolved in complying with the
governmental programme’. Although the broad intd@rthe exemption is clear, no definition

is offered for a qualifying ‘environmental’ or ‘cearvation’ programme. This omission

113 Speech/05/34%;AP Reform and the European Model of Agricultugiovenia, 10 June 2005
(emphasis added).

1% 0J 1988 L 106/28.

15 URAA, Annex 2, para 12.
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could lead to disputes where, as is the case f@mrakimportant Common Agricultural Policy
initiatives, the aims and objectives of supportesols are mixed, with both an environmental
and non-environmental component. An example mayfulbeished by support for less-
favoured areas and areas with environmental réeti&; where there is both a focus on
environmental protection and a parallel focus otigdassues. In WTO terms, there would
seem to be no difficulty with the objective, as set in the Rural Development Regulation,
that support for less-favoured areas should ‘maingnd promote sustainable farming
systems which in particular take account of envimental protection requirements’. But the
Rural Development Regulation also permits paymemtsess-favoured areas ‘to ensure
continued agricultural land use and thereby coutellio the maintenance of a viable rural
community’; and this objective, more difficult tdaracterise as ‘environmental’, is given
equal weight in the legislation®

In the context of payment schemes that are targatedlearly environmental
objectives, it may also be unclear to what extbatrheasures must be ‘targeted and deep’, as
opposed to ‘broad and shallow’, in order to quafify ‘green box’ exemptioft.’ A good
illustration is provided by the recently introduc&tvironmental Stewardship Scheme in
England*® The land management options open to farmers dechu less rigorous ‘entry
level’ and a more rigorous ‘higher levét® ‘Green box’ compatibility will be less easy to
articulate in the case of the former, where miniof@nges in land use practices are required.
Indeed, other environmental schemes based on tbadkand shallow’ model, such BEme
a I'Herbe in France, have been criticised as arrangementgrdeide disguised income

support, with no genuine environmental compori&htA similar objection to ‘green box’

18 Council Regulation 1257/1999, OJ 1999 L 160/8A,18(a).

17 gee, generally, e.g., H Buller, ‘The Agri-envineental Measures (2078/92)’ in F Brouwer and P
Lowe (eds.)CAP Regimes and the European Country$itfallingford: CABI Publishing, 2000), 199.
18 Environmental Stewardship (England) Regulatidd@52 SI 2005 No.621.

119 Basic management prescriptions for 'entry lestivardship' agreements are set out in Sch. 2, Part
2. These are targeted at the maintenance of mxistitural habitats, the prevention of water pitut
and the prevention of overgrazing by livestock. rladvanced prescriptions for inclusion in ‘higher
level’ stewardship' agreements are set out in Sétagt 3. These include management prescriptions
targeted at the recreation of selected naturatdiatypes.

120 gee, e.g., H Buller, ‘The Agri-environmental Meges (2078/92)’ in F Brouwer and P Lowe (eds.),
CAP Regimes and the European Country$ifallingford: CABI Publishing, 2000), 199.
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compatibility could be also applied to the Enviramtally Sensitive Areas programme in
England*®* Like the Environmental Stewardship Scheme, tlienmore than one ‘tier of
participation, including a basic ‘tier’ which offepayments for minimal changes in land use
practice; and again there are both environmenthkagio-economic objectives.

Against this background, tHeC Comprehensive Negotiating Propgsalibmitted to
the WTO in 2000, accepted that the criteria foriemmental schemes must be well targeted,
transparent and implemented in a way which is notenthan minimally trade-distorting?
but there was no attempt to address the substaigsigee, namely, what is meant by
‘environmental’ protection in the context of therfed environment? That said, it must be
conceded that to determine the scope and objeabiv@gri-environmental schemes which
will potentially qualify for ‘green box' exemptiazould prove complex, given the close inter-
relationship between farming and the environmem{s with maintaining land in good
agricultural and environmental condition, many eowimental concerns can only be met
through continued farming, albeit using farming qbies adapted to give a particular
environmental benefit. Examples would be the adapdf extensive grazing regimes aimed
at re-creating moorland habitats or arable-cropgiagerns targeted at protecting ground-
nesting birds.

It is clear that the position adopted by the Comityus based on the multifunctional
premise that agri-environmental schemes producd jmioducts: agricultural produce and
environmental services (i.e. public goods). Indeékd Community has already shown some
sensitivity to the potentially trade-distorting exfs of such schemes where they also allow
continued farm production. In ®iscussion Paper on Agriculture’s Contribution to
Environmentally and Culturally Related Non-tradenCerns submitted to the WTO in 2000,

the Community rejected the suggestion that agucaltproduce generated by activities

121 |mplemented under the Agriculture Act 1986. Télevant designation orders, made under Section
18, are: Environmentally Sensitive Areas (Staded$ignation Order 2000, S.1.2000 No.3049;
Environmentally Sensitive Areas (Stage Il) DesigmaOrder 2000, S.1.2000 No.3050;
Environmentally Sensitive Areas (Stage Ill) DestipraOrder 2000, S.1.2000 No.3051; and
Environmentally Sensitive Areas (Stage V) DesigmaOrder 2000, S.1.2000 No.3052, all as
amended.

122 WTO, G/IAG/NG/W/90, 14 December 2000, para.16.
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funded under environmental schemes should be vaitidifrom the market as wasteful and
cost inefficient. However, it accepted that thetjgoroduction of marketable products and
environmental services should not be used to comtis@rtive economic subsidiés The
discussion paper put forward the proposal, theeefthirat where society requires farmers to
deliver public goods in pursuit of a ‘legitimateveenmental or cultural objective’, then
governments should only recompense farmers for #ukdlitional costs and income foregone,
taking account of the income they derive from sglicommodities on the market.

This approach poses several questions, howeverchAdmvironmental objectives
may be categorised as ‘legitimate’ for these purp®s For example, is it proposed that
‘green box’ exemption will cover both schemes pranmwfarmland biodiversity and schemes
for the improvement of landscape values? Addifignthe stated negotiating position of the
Community ignores the fact that the Rural DevelopinfRegulation itself permits Member
States to take account not only of income foregand additional costs when devising
payment regimes for agri-environmental schemes, &sb the ‘need to provide an
incentive’’®  Under the Community legal order for rural devetemt, payments must be
determined on the basis of objective criteria; armbiling does limit the incentive element to
a maximum of 20 per cent of the income foregonethrdadditional cost of carrying out the
commitments? The provision of incentive payments clearly Has potential to be trade-
distorting. It may, therefore, be no coincidenkattthe recent proposal for a new Council
Regulation on support for rural development by Eheopean Agricultural Fund for Rural
Development, which will replace the Rural Developi&egulation, limits payments to
additional costs and income foregone as a resulhefcommitment given, plus, where
necessary, the option of covering transaction ¢ésts

As has been seen, since the Mid-term Review farmery receive payment under the

Rural Development Regulation for not just environtaé but also animal welfare

123 \WTO, Note on Non-trade Concern&/AG/NG/W/36, 22 September 2000, para.5.
12403 1999 L160/80, Art.24.

125 Commission Regulation 445/2002, OJ 2002 L 74L.1A.

126 European Commission, COM(2004)490, Art.37(4).
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commitments, provided that these involve more ttenapplication of usual good farming
practice, including good animal husbandry practiéeA problem for the Community is that
animal welfare payments do not yet feature withia tategories of ‘green box’ support.
Some comfort may nonetheless be provided by the tfet, when Chairman Harbinson
issued in February 2003 hisirst Draft of Modalities for the Further Commitmtena
suggested amendment to Annex 2 was the inclusitinMParagraph 12 of animal welfare
payments as well as payments under environmentafjrgmmes; and this suggested
amendment survived through to the revised docuiissned in March 2008 On the other
hand, no specific mention was made of animal welfareither the Doha Declaration or the
2004 Framework Documetft Likewise, it is not readily apparent that the mayts in
respect of 'meeting standards' and food qualitdeddo the Rural Development Regulation
by the Mid-term Review, are compatible with curremt proposed ‘green box’ criteria.
Paragraph 2(f) of Annex 2 of the URAA refers to tReting and promotion services,
including market information, advice and promotioelating to particular products’.
However, no measures granted green box exemptidaruparagraph 2 may involve direct
payments to producers or processors.

For the time being, the 2004 Framework Documemmigs WTO Members to the
retention of the ‘green box’ in principle. Butaitso identifies its review and clarification as a
priority ‘with a view to ensuring that Green Box aseires have no or at most minimal trade
distorting effects or effects on productidf’. Similarly the Hong Kong Ministerial
Declaration saw agreement that the ‘green boxekétshould be revisitedinter alia, to
ensure that programmes of developing country Memb®at cause not more than minimal

trade-distortion are effectively coveréd'. There would seem to be agreement in principle

12703 1999 L 160/80, Art.23(2), as amended by CdiRegulation 1783/2003, OJ 2003 L 270/70
(which introduced payments for animal welfare cotnmeints).

128 Respectively, WTO, TN/AG/W/1, 17 February 2008¢aVTO, TN/AG/W/1/Rev.1, 18 March
2003.

129 Respectively, WTO, WT/MIN(01)/DEC/W/1, 14 Novemt2003; and WTO, WT/L/579, 2 August
2004, Annex A.

130 WTO, WTI/L/579, 2 August 2004, Annex A, para 16.

131 WTO,WT/MIN(05)/DEC, 22 December 2005, para 5
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that non-trade concerns should be granted exemgtmm domestic support reduction
commitments; but there would also seem to be ratiogrthat the rules, as currently drafted,
lack clarity and are arguably non-justiciable. The extent to which the ‘green box’ should be
reviewed is already a matter of some dispute, saitne Members seeking to widen or narrow
its terms substantially, while other Members see ghrpose of the exercise as rather the
refinement and reform of the existing arrangeméntsrder to give them greater clarity and
efficacy™® Any widening or narrowing of the ‘green box’ witle largely a matter for
political discussion and agreement. On the otlardh whether or not the 'green box' is
widened or narrowed in scope, the refinement ofitalifying criteria to give them greater
clarity and effectiveness is primarily a matter llegal discourse. What can be said with some
certainty is that if the URAA is to become an efiiee vehicle for the settlement of

agricultural trade disputes, then its terms musddfeed with much greater precision.

D. Quantification

An underlying principle of the URAA was to incredasansparency. A prime example of this
principle in action, in the context of market acgewas the conversion of most non-tariff
barriers into tariffs capable of being bound andumed. By contrast, many of the
problematic measures under discussion in the DatandR are less susceptible to precise
measurement. The Mid-term Review has emphasisednpertance of the ‘green box’,

which in turn highlights the need to establish ainamism to determine the difficult question
whether measures meet the fundamental requirernahtitey have no, or at most minimal,

trade-distorting effects or effects on productiohis raises the important issue of the

132 gee, generally, e.g., B O’Connor, ‘A Note on Meed for more Clarity in the WTO Agreement on
Agriculture’, (2003) 37ournal of World Tradé&39.

See WTOAGgriculture Negotiations Status Report II: LookiRgrward to the Hong Kong
Ministerial — Assessment by the Chairm®ir/TN/AG/19, 1 August 2005), paras 9 and 10
(identifying the key issues to be resolved if atpmEl consensus on 'green box' reform is to be
reached).
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guantification of trade impacts, which will be exard here with regard to both decoupled
income support and agri-environmental payments.

In the case of decoupled income support, most euist® agree that fixed payments tied
to a variable, such as past production in a retargreriod, is not production-neuttal. Both
the SFP and the direct payments regime in the Wi8tates would in principle seem to fall
within this category. The payment performs an inecsubstitution function, substituting a
fixed income for a variable and uncertain profithis can have a variety of behavioural
effects on the enterprise. In the case of a farflaeing debt constraints, for example, the
provision of a guaranteed and fixed annual inconiefacilitate forward financial planning
and increase the range of available productionsa®et based on profit maximisation. The
application of sophisticated economic behaviouraldats has also demonstrated that an
increase in production will be generated even isesavhere no debt constraint is present.
Not least, such direct payments reduce the dednéskaexperienced by the farmer.

Significantly, in the only decision in which the @omunity has been held to be in
violation of its commitments under the URABuropean Communities — Export Subsidies on
Sugar, the Appellate Body displayed a willingness to plamnsiderable weight on the
economiceffectsof payment regimes under the Common Agricultudidy rather than their
strict legal form'* The focus ofEuropean Communities — Export Subsidies on Suger
not directly upon domestic support, but rather aleged payment of export subsidies on

sugar production in violation of commitments underticle 9.1 (c) of the URAA.

134 See, e.g., D Hennessy, ‘The Production Effec&gfcultural Income Support Policies Under
Uncertainty’, (1998) 8@merican Journal. of Agricultural Economid$; J Rude, ‘Under the Green
Box’, (2001) 35Journal of World Tradd 013; | Robert, T Podbury and M Hinchy, ‘Reforming
Domestic Agricultural Support Policies through Werld Trade Organisation’, ABARE Research
Report 01.2 (Canberra: ABARE, 2001); and ME Busdishnd J Hopkins (eds), ‘Decoupled Payments:
Household Income Transfers in Contemporary U.SicAdtfure’, Agricultural Economics Report
No0.822 (Washington, DC: ERS, USDA, 2003).

135 See, e.g., H de Gorter, ‘Market Access, Expolis&lies, and Domestic Support: Developing New
Rules’, in MD Ingco and LA Winters (eds)griculture and the New Trade Agenda: Creating algal
Trading Environment for Developmegi@ambridge: Cambridge University Press, 2004), bbit see
also ME Burfisher and J Hopkins (eds), ‘DecouplegirRents: Household Income Transfers in
Contemporary U.S. Agriculture’, Agricultural Econm® Report N0.822 (Washington, DC: ERS,
USDA, 2003), 18 (where it is noted that farmerspamticular in the United States, may avail
themselves of crop insurance).

136 (2005) WT/DS265/AB/R; (2005) WT/DS266/AB/R; argD05) WT/DS283/AB/R.
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Nonetheless, several aspects of the decision lamance with the issues which are being
considered. Under the common organisation of theket in sugar, growers of sugar beet
received domestic support in the form of intervamtibasic and minimum prices for sugar
produced within their ‘A’ and ‘B’ quotas. This destic support secured prices which could
be three times higher than those obtaining on thddwmarket. Sugar produced in excess of
the A and B quotas (known as ‘C’ sugar) was ndite®old within the Community in the year
in which it was produced®’ The overall effect of these provisions was thaoet of C sugar
over the period 1997-2002 amounted to betweenrid3Be8 million tonnes annually at prices
that did not ‘even remotely’ cover the averageltotst of productior®®

Two aspects of the ruling iBEuropean Communities — Export Subsidies on Sagar
important in the present context. First, as ingidait was held that the Community regime
involved a ‘payment on the export of an agriculkupgoduct ...financed by virtue of
governmental action’ within the meaning of Artidel (c) of the URAA* There was a
‘tight nexus’ between the mechanism by which theynpents were financed and
governmental actiolf’ In the view of the Appellate Body, without thigitly remunerative
prices guaranteed for A and B beet, sales of C dmdd not take place profitably at a price
below the total cost of productidfi. Secondly, there was a transfer of resourcesan @h
sugar producers were able to use the profits madie sale of A and B sugar to cross-
subsidise the export of C sugar at prices lowemn th@ cost of production. Cross-
subsidisation in this manner constituted an exmubsidy within the meaning of the
URAA.*? In coming to this conclusion both the Panel amel Appellate Body used the

average total cost of production as a benchmar&viduate whether there was, in fact, a

137 For the relevant Community legislation, see CduRegulation 1260/2001, OJ 2001 L 178/1.

138 (2005) WT/DS265/AB/R; (2005) WT/DS266/AB/R; ar2D05) WT/DS283/AB/R, para 267.

139 |bid., paras 237-239.

140 |bid., para 237. Se@anada — Dairy (Article 21.5 — New Zealand and (B%)01)
WT/DS103/AB/RW; (2001) WT/DS113/AB/RW, para 115¢ fbe formulation of the rules concerning
the need for a ‘tighter nexus’ between paymentsganveérnmental action in this context.

1412005) WT/DS265/AB/R; WT/DS266/AB/R; and WT/DS28B/R, at para 239.

142 bid., paras 251ff; and especially para 264ht]payment” in this case is not a “purelgtional

one [as argued in the submission of the Europeann@mities] but, rather, reflects a very concrete
transfer of economic resources to C sugar produict@mphasis supplied by Appellate Body).
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‘payment’ in the sense of a real transfer of resesifrom A and B sugar production to C
sugar production destined for exptt.
The Appellate Body’s reasoning emphasises the di@kaetween domestic support and

144 structures of the common

export subsidies. Its willingness to go behind ‘foemalistic
organisation of the market, and to look insteathateconomic realities of production and
export costs, could also have major implicationsdioy assessment of the potentially trade-
distorting effects of the SFP. As noted aboves igenerally accepted that the payment of
direct income support is not production-neutral dinat (at the very least) it supplies an
income substitution function for agricultural pregus. InEuropean Communities — Export
Subsidies on Sugahe Appellate Body was at pains to emphasise thatterpretation of the
Community sugar regime did not erode the boundatywéen domestic support and export
subsidies®® In particular, there was an obligation to exp@rsugar with the result that the
export was not an incidental effect of the domestipport system, but rather a direct
consequence of the Community sugar regitheThere may, indeed, be no obligation on
producers to export in the case of the SFP. Neekss, in terms of their economic effect,
there are obvious, if not exact, analogies betvelemestic support in the case of the SFP and
under the Community sugar regime that was fouridftonge WTO disciplines irEuropean
Communities — Export Subsidies on Sugar

Aside from any question of cross-subsidisation,kég issue in relation to the SFP and
domestic support is not whether decoupled inconppat is trade-distorting (it is generally
accepted that it is), but whether itngnimally so. This raises the further issue as to how can
its distorting effects be quantified. In orderagoply the fundamental requirement for ‘green
box’ exemption correctly in this context would régua complex measurement of the

economic effects of the support in question. YietWRAA gives no indication as to how this

measurement is to be carried out, the critericetafiplied or the benchmarks against which it

143 |bid,, para 267.

144 1bid., para 265: ‘[tlhe European Communities’ aggeh is, in our view, too formalistic’.
145 bid., para.279.

146 bid., paras 280 and 282.
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is to be done. It may also be ventured that,afdhpport is genuinely to target deficiencies in
income, then the income of the producer (or laekebf) should form a key criterion within
any calculation of the level of support. This israstrably not the case with either the SFP
or the direct payments regime in the United Statéswever, it must also be recognised that
any attempt for these purposes to determine tha@rincof producers would be fraught with
difficulty. For example, to what extent would é¢&rm income be taken into account? And to
what extent would it be permissible to ‘averagecaome to address major fluctuations in
profitability?*’

Different considerations would seem to apply in ¢hse of environmental payments. In
such circumstances, the proper application of Papiigl2 of Annex 2 to the URAA would
seem to require a measurement of the environmentatnalities addressed by the support
scheme in question (for example, reducing watelupoh from agriculture) and the cost of
implementing the scheme targeted at the problenthel cost of the corrective mechanisms
outweighs the benefit from the change sought inléwel of the adverse environmental
externality, then in principle no action shouldthken!*® Indeed, if the scheme in this case
were to be implemented, any funds provided wouldabdisguised income support and
potentially trade-distorting. To prevent such ahusew ‘green box’ criteria should arguably
be developed. Again, this may be no easy taslgit bf the range of mechanisms used to
deliver support, such as tax incentives and manageoontracts. For the same reason, some
means should be found to ensure that support geteedt towards the factor generating the
adverse environmental externality in question, aadsimply towards the farming activities
associated with it.

Against this background, the importance of develgpa more effective monitoring
mechanism cannot be stressed too strongly. The B@ework Document places particular
emphasis on the need to develop enhanced monitandgurveillance disciplines, but offers

no guidance as to how this might be achievedigttads an intention to amend Article 18 of

147 1n the case of income tax, United Kingdom farnterse long been able to ‘average’: see now
Income Tax (Trading and Other Income) Act 20052225.225.
148 gee, e.g., J Rude, ‘Under the Green Box’, (2851)ournal of World Tradd.013.

38



the URAA, so as to improve monitoring and ensutktfansparency by requiring timely and
full notification by WTO Members in respect of dostie support, market access and export
competition commitments. Nonetheless, the lacla afetailed strategy in the case of the
‘green box’ is evident from the fact that, in th@yospecific reference to the issue, it is simply
stated that ‘the improved obligations for monitgrend surveillance of all new disciplines ...
will be particularly important with respect to tBeeen Box'*°

On a more positive note, considerable work on prisblem has already been done
outside the confines of the WTO. In its 1998 Comigué, the OECD Committee for
Agriculture at Ministerial Level stressed the needlevelop the appropriate analytical tools
to monitor and evaluate developments in agricultpedicies;*® and a series of initiatives has
followed. For example, the OECD repoMultifunctionality: a Framework for Policy
Analysis proposed work on the evaluation of non-marketefies;>! and another report,
Market Effects of Crop Support Measyreamddressed the key question of the trade
consequences of domestic suppdit. Parallel initiatives have also been undertaken by
individual WTO Members. For example, in 2000 then®nunity issuedndicators for the
Integration of Environmental Concerns into the Camnmgricultural Policy™® It remains to
be seen, however, whether a sufficiently transpgeaad robust system can be developed to
inspire the confidence of the broader membershithefWTO. Most importantly of all, it
must be appreciated that improved monitoring walt, nn itself, deliver an improvement in
‘green box’ discipline. This can only be achievéd is combined with the adoption of new
criteria for the application of ‘green box’ exengutiagainst which the effects of support can

be measured more readily. One approach mightvevible establishment of baseline criteria

against which the degree to which a measure igofdisg’ can be measured. Another

149 WTO, WT/L/579, 2 August 2004, Annex A, paras hél a48.

150 OECD, Communiqué of the Meeting of the CommifaeAgriculture at Ministerial Level, 5-6
March 1998 ffttp://www.oecd.org/agr/ministerial/commune.hwisited 6 March 2001).

131 OECD, AGR/CA(98)9 (Paris: OECD, 1998); and sekssquently, OECIMultifunctionality:
Towards an Analytical FramewofParis: OECD, 2001).

152 OECD,Market Effects of Crop Support Measu(siris: OECD, 2001).

153 European Commissiomdicators for the Integration of Environmental @amns into the Common
Agricultural Policy, COM(2000)20.
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approach might involve limiting the amounts of pisible annual support that can be
delivered through decoupled income support, oripta@ time limit on its applicatioh’
Imposing a cap on the amount of total 'green bappert is another strategy that would target
this problem. Indeed, such an approach has alreeey advocated by developing countries
in the current WTO negotiatiods. Any movement in this direction would spell sesou
problems for the Community and would be strongbigted; and one line of defence already
explored has been to seek to divide the assaultdiffgrentiating between developing
countries which are major exporters of agriculttmammodities and developing countries

which are in clear need of greater protection uaagrre-negotiated URAA?

V. CONCLUSION

The URAA has been roundly criticised for the obgguof its drafting and for its
unnecessary complexity’. Before detailed measures for its successful mefcan be agreed,
a fundamental question must be addressed: whatharinctionsthat a successful WTO
agreement on agriculture should perform? Attenkias hitherto focused almost exclusively
on the political agenda and the pressing need tablesh a more equitable framework for
agricultural trade. Any re-negotiated agreementkhalso provide a framework of rules that
are justiciable and sufficiently clear to form asisafor the resolution of disputes between
Members. And it must provide a sufficiently robsst of rules to prevent abuse, especially
abuse of the 'green box' criteria for exemptiomfiomestic support reduction commitments.
A weakness of the current agreement is that tleegrétation of several key legal provisions

depends on the application of economic criteriddtermine whether or not farm support is

%% This is advocated by J Rude, ‘Under the Green,§a8801) 35Journal of World Tradd.013.

155 Agra-Europe Week)yN0.2071, 12 September 2003, EP/1-EP/2.

1% See, e.g., Commissioner Fischler, Speech/0&88tarting the Doha Rounwashington, DC, 19
February 2004.

157 See, e.g. B. O’Connor, 'A Note on the Need forer@larity in the WTO Agreement on
Agriculture’, (2003) 3dournal of World Trad&39.
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trade-distorting (principally, in relation to the-salled ‘quantification’ issue in its different
applications).

Such obscurity may account for the fact that, desgiie controversy surrounding
farm support measures, the dispute resolution machiestablished following the Uruguay
Round has in the past been sparingly used in oeléi the URAA. However, the landscape
has now been substantially reconfiguredunjited States — Subsidies on Upland Cotiod
European Communities — Export Subsidies on Sugag, numerous support schemes and,
indeed, the SFP itself looks more open to attatke decision irEuropean Communities —
Export Subsidies on Sugdwas graphically illustrated not only the vulnerapilof some
Common Agricultural Policy regimes under WTO didicips, but also the potential for the
WTO dispute resolution machinery to drive signifitanternal change in the Community
legal order. Following the decision of the Apptl8ody the common organisation of the
market for sugar has been subjected to root antcbreeform to reduce prices and switch
domestic support under the umbrella of the SEPAt the same time, the 'green box' has
assumed far greater significance in the Doha Rdonthe simple reason that it now contains
a far greater volume of farm support payments.s Bignificance will be yet further enhanced
if the re-negotiated agreement includes the prowign the 2004 Framework Document that
'blue box' payments should be capped at 5 per okrthe total value of agricultural
production during a reference period (yet to beead)>® The Community has already
signalled a willingness to accept such a limitatidn

It will be apparent from the above discussion thame facets of the SFP and
schemes funded under the Rural Development Regulatiake them vulnerable to the

argument that they fall outside the 'green boxie $tance adopted by the Community in the

138 Substantial reform to bring the Community sugayime into conformity with WTO disciplines
was introduced by Council Regulation 318/2006, GJ&2L 58/1. For incorporation of payments
under the umbrella of the SFP, see the 2003 Hamat&egulation, OJ L 270/1, as amended by
Council Regulation 319/2006, OJ L 58/32.

159 WTO, WTI/L/579, 2 August 2004, Annex /aras 14 and 15.

180 MEMO/05/357 Statement of Conditional EU Negotiating Proposaisith Explanatory
Annotations Brussels, 10 October 2005; and the Hong Kong $tinial Declaration noted a proposal
to reduce this to 2.5 per cent: WT/MIN(05)/DEC,R2@cember 2005, Annex A, para 9.
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negotiations presupposes the retention and reviditime 'green box'. However, revising the
‘green box’ criteria, so as to draw a clear linenAs®=n measures that are trade-distorting (or at
most minimally trade-distorting) and measures #ratnot, will prove extremely challenging.
In this context, the 2004 Framework Document diétst focus on improved monitorin®.
But monitoring will be of little use unless cleaerzhmarks and criteria are established
against which measurable effects can be monitofeaksible solutions might be to apply a
fixed cap to the aggregate amount of 'green bgpau that is permissible and/or to clarify
the fundamental requirement. A further solutiogimibe to monitor, on an annual basis, the
effect of support against published productionecidt for a fixed base year. More radical
solutions of this type are gaining support amongetiging countries within the WT€? and
this casts doubt on the ability of the Communitygtin wider acceptance for the Mid-term
Review and for its own vision of ‘green box’ refotmmaccommodate it.

Indeed, there is growing evidence of a challengenfdeveloping countries to the
whole ethos of domestic support. With the Mid-tdReview, the Community may have re-
packaged its direct payment regime with the cletamit of securing 'green box' compatibility
under the URAA as currently constituted; and thé S6es substantially track the detailed
criteria for decoupled income support. Yet, witliredt payments accounting for
approximately 30 billion Euros each year, the Comityuis faced with the compelling
argument that, into whatever box such direct payméall, the sheer volume of support

cannot but influence production decisions and distade'®® It is ultimately this more

181 WTO, WTI/L/579, 2 August 2004, Annex A, paras 1hél 48.

182 For an early example, see Recommendation 1 in WE/&G/NG/W/14 ,Agreement on
Agriculture: Green Box/Annex 2 Subsidies. ProptssaCuba, Dominican Republic, Honduras,
Pakistan, Haiti, Nicaragua, Kenya, Uganda, Zimbab®g Lanka and El Salvadp23 June 2000

183 For 2005, the budget for the SFP was estimat&6,825.6 million Euros: European Commission,
Long-term Policy Perspective for Sustainable Adtime, COM(2003)23, Annex A-2 (although this
would be reduced by delayed implementation adglatécoupling). However, as indicated, in
January 2005 it was claimed that 90 per cent @fctlipayments were decoupled: Commissioner
Fischer Boel, Commissioner Fischer Boel, SpeechiBMWTO — Hong Kong Ministerial: Time to Get
Serious Brussels, 8 December 2005. On ‘box shifting’erafly, see, e.g., D Diakosavvas, ‘The
Uruguay Round Agreement on Agriculture in Practldew Open are OECD markets?’, in MD Ingco
and LA Winters (eds)Agriculture and the New Trade Agenda: Creating alfal Trading
Environment for Developme(ambridge: Cambridge University Press, 2004), 37.
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general argument that may yet present the grediféisulty for the Community and for the

prospects of securing a new Agreement on Agriceltur
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